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BILL  UNDER  CONSIDERATION. 


.  \ 


IN  THE  SENATE  OF  THE  UNITED  STATES. 
JiTNB  5  (calendar  day,  Jmni  6),  1914. 

I 

Bead  twice  and  referred  to  the  Committee  on  the  Judiciary. 


AN  ACT 

To  supplement  existing  laws  against  unlawful  restraints  and 

monopolies,  and  for  other  purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  "antitrust  laws/'  as  used  herein,  includes   the  Act 

4  entitled  ''An  Act  to  protect  trade  and  commerce  against 

5  unlawful  restraints  and  monopolies,"  approved  July  second, 

6  eighteen  hundred  and   ninety;  sections  seventy-three  to 

7  seventy-seven,  inclusive,  of  an  Act  entitled  ''An  Act  to 

8  reduce  taxation,  to  provide  revenue  for  the  Government, 

9  and  for  other  purposes,"  of  August  twenty-seventh,  eighteen 

PAOB  2. 

1  hundred  and  ninety  four;  an  Act  entitled  "An  Act  to  amend 

2  •  sections  seventy-three  and  seventy-six  of  the  Act  of  August 

3  twenty-seventh,  eighteen  hundred  and  ninety-four,  entitled 

4  .'An  Act  to  reduce  taxation,  to  provide  revenue  for  the  Gov- 
6  emment,  and  for  other  purposes,'"  approved  February 
6  twelfth,  nineteen  hundred  and  thirteen;   and  also  this  Act* 

7 


8  HOUBB  BILL. 

7  ''Commerce/'  as  used  herein,  means  trade  or  oommeroe 

8  among  the  several  States  and  with  foreign  nations,  or  be- 

9  tween  the  District  of  Columbia  or  any  Territory  of  the 

10  United  States  and  any  State,  Territory,  or  foreign  nation^ 

11  or  between  any  insular  possessions  or  other  places  under 

12  the  jurisdiction  of  the  United  States^  ox  between  any  such 

13  possession  or  place  and  a^y  State  or  Territory  of  the  United 

14  States  or  the  District-n)f*6o)iintbia  or  any  foreign  nation, 
16  or  witbin-ihe  Distiict  (tf-iSohunbia  or  any  .TarritMEiry  or  any 

16  inflularipo0MMien  or  o*lM»P{>laM4inder  the  jton^ction  of  the 

17  United  States. 

18  The   word   "person''   or   "persons"   wherever  used   in 

19  this  Aot  shall  be  deemed  to  include  corporations  and  assooin- 

20  tions  exiiMiAg  under  er  ondionMiiiby  tbedawB  of  either  the 

21  United  States,  the  laws  of  any  of  the  Territories,  the  Umn 

22  of  any  State,  or  the  laws  of  any  foreign  country. 

23  Sbo.  2.  That    any   person    engaged    in    commerce  who 

24  shall  either  direclfty  or  indtredtly  dvmriminate  in  price  be^ 

25  tween  different  purchasers  of  commodities  in  the  same  or 

PAOB  a. 

1  different  sections  or  communities,  which  commodities  are 

2  $old  fpr  use,  consumption,  or  resale  within  the  United  States 
S  or  any  Territory  thereof  or  the  District  of  Columbia  or  aijy 
.  4  insular  possession  or  other  place  under  the  jurisdiction  of  the 

$  United  States,  with  the  purpose  or  intent  thereby  to  destroy 

i6  or  wrongfully  injure  the  business  of  a  competitor,  of  either 

7  such  purchaser  or  seller,  shall  be  deemed  guilty  of  a  mis- 

8  demeanor,  and  upon  conviction  thereof  shall  be  punished 

9  by  a  fine  not  exceeding  S5^000,  or  by  imprisonment  not 
)Xi  exceeding  one  year,  or  by  both,  in  the  discretion  of  the 

11  court:  Provided,  That  nothiqg  herein  contained  shall  pre- 

12  vent  discrimination  in  price  between  purchaser^  of  com- 
J3  modities  on  account  of  differences  in  the  grade,  quality,  or 

14  quantity  of  the  commodity  sold,  or  that  makes  only  dye 

15  allowance  for  difference  in  the  cost  of  transportation:  And 

16  provided  furth-eTf  That  nothing  herein  contained  shall  pijB- 

17  vent  persons  engaged  in  selling,  goods,  wares,  or  jnerchan- 

18  disc  in  commerce  from  selecting  their  own  customers,  except 

19  as  provided  in  section  three  of  this  Act. 


20  Sec.  3.  That  it  shall  be  unlawfal  for  the  ovnMTj  oper- 

21  ator,  w  tcaasporter  of  the  product  or.  products  ^f  loiy  miae, 

22  oil  or  gg&  we&,  reduetion  works,  cefiMry,  or  iiydnoi^bctric 

23  plant  pcoduciBg  coal,  'Oil^  gas,  or  hydrodectric  enei^,  or  for 
'34  aay  peeso^  eont^oUii^^g  the  products  thercMrf,  eogoged  d|i 
26  eelliqg  sqeh  product  m  comce^ce  to  refuse  >|ti>bitraptty  to  geU 

1  such  product  to.<a  responsiUe  person,  fipni;  or  oorparatieu 

.2  whfO  i|>pU68  to  purdia^e  auch  product  for  use,  oonsumption, 

3  or  resale  withia  the  Unitad  States  or  aay  Territory  thereof  ^or 

*4  ^e  District  of  Columbia  ^r  any  iusular  possession  cor  other 

'6  piace  under  tjbe  j^urisdiction  of  the  United  States,  ai^l  afty 

6  persoa  vaola<ti]|g  this  section  shall  be  deemed  guilty  ^f  a  roisr 

7  demeanor  aud  shall  be  punidbed  as  provided  in  the  peecediii^ 
S  section. 

0  Sro.   4.  That  any   person   engaged  in   ceimmeFee   who 

10  shall  lease  or  make  a  sale  of  goods,  wares,  meschandise, 

11  machinery,  supplies,  or  other  commo.dities  for  use,  con- 

12  sumption,  or  resale  within  the  United  States,  or  any  'Tertir 

13  tory  thereof  or  the  District  of  Columbia  or  any  insular 

14  possession  or  other  place  under  the  jurisdiction  of  the  United 
16  States,  or  fix  a  price  charged  therefor,  or  discoimt  from,  or 

16  rebate  upon  such  price,  on  tlie  condition,  agreement,  *r 

17  understanding  that  the  lessee  or  purchaser  thereof  sh&U  not 

18  use  or  deal  ija  the  goods,  wares,  merchandise,  macliinery, 

19  supplies,  or  other  commodities  of  a  competitor  or  com- 

20  petitors  of  the  lessor  or  seller  shall  be  deemed  guilty  of  a 

21  misdemeanor,  and  upon  conviction  thereof  shall  be  punished 

22  by  a  fine  not  exceeding  $5,000,  or  by  iniprisonment  not 

23  exceeding  one  year,  pr  by  both,  in  tlie  discretion  of  the  couft. 

24  Si;o.  5.  That  ai^y  person  who  shall  he  injured  in  his 

25  business  or  property  by  reason  of  anything  forbidden  in  the 

PA9B  5. 

1  antitrust  laws  mxff  aue  tjietefor  m  any  district  court  pf  t^^ 
3  United  Stales  ill  the  district  iu^bich  the  defeJuia^t  resides^ir 

3  js  fouad  or  has  an  W^J^^>  withwt  reepect  to  the  amount -jli 

4  controversy,  aAd  shall  recover  threefold  the  daomges  by  him 
$  sustiMaody  and  tibe  cost  of  9uit,  including  a  reasonalilB 
.4  i^ttorney'oi  fee. 


10  HOUSE  BII4L. 

7  Sbo.  6.  That  whenever  in  any  suit  or  proceeding  in 

8  equity  hereafter  brought  by  or  on  behalf  of  the  United  States 

9  under  any  of  the  antitrust  laws  there  shall  have  been  ren- 

10  dered  a  final  judgment  or  decree  to  the  effect  that  a  defend- 

1 1  ant  has  entered  into  a  contract,  combination  in  the  form  of 
12-  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 

13  commerce,  or  has  monopolized,  or  attempted  to  monopolize 

14  or  combined  with  any  person  or  persons  to  monopolize,  any 
16  part  of  commerce,  in  violation  of  any  of  the  antitrust  laws, 

16  said  judgment  or  decree  shall,  to  the  full  extent  to  which  such 

17  judgment  or  decree  would  constitute  in  any  other  proceed- 

18  ing  an  estoppel  as  between  the  United  States  and  such 

19  defendant,  constitute  against  such  defendant  conclusive  evi- 

20  dence  of  the  same  facts,  and  be  conclusive  as  to  the  same 

21  questions  of  law  in  favor  of  any  other  party  in  any  action  or 

22  proceeding  brought  under  or  involving  the  provisions  of  any 

23  of  the  antitrust  laws. 

24  Whenever  any  suit  or  proceeding  in  equity  is  hereafter 

25  brought  by  or  on  behalf  of  the  United  States,  under  any  of 

PAQB  6. 

1  the  antitrust  laws,  the  statute  of  limitations  in  respect  of  each 

2  and  every  private  right  of  action,  arising  under  such  antitrust 

3  laws,  and  based,  in  whole  or  in  part,  on  any  matter  com- 

4  plained  of  in  said  suit  or  proceeding  in  equity,  shall  be  sus- 

5  pended  during  the  pendency  of  such  suit  or  proceeding  in 

6  equity. 

7  Sbo.  7.  That  nothing  contained  in  the  antitrust  laws 

8  shall  be  construed  to  forbid  the  existence  and  operation  of 

9  fraternal,  labor,  consumers,  agricultural,  or  horticultural 

10  organizations,  orders,  or  associations  instituted  for  the  pur- 

11  poses  of  mutual  help,  and  not  having  capital  stock  or  con- 

12  ducted  for  profit,  or  to  forbid  or  restrain  individual  members 

13  of  such  organizations,  orders,  or  associations  from  carrying 

14  out  the  legitimate  objects  thereof;  nor  shall  such  organiza- 
16  tions,  orders,  or  associations,  or  the  members  thereof,  be 

1 6  held  or  constanied  to  be  illegal  combinations  or  conspiracies  in 

17  restraint  of  trade,  under  the  antitrust  laws. 

18  Nothing  contained  in  the  antitrust  laws  shall  be  con- 

19  strued  to  forbid  associations  of  traffic,  operating,  accounting, 


HOUSE   BILL.  11 

20  or  other  officers  of  common  carriers  for  the  purpose  of  con- 

21  fening  among  themselves  or  of  making  any  lawful  agree- 

22  ment  as  to  any  matter  which  is  subject  to  the  regulating  or 

23  supervisory  jurisdiction  of  the  Interstate  Commerce  Com- 

24  mission,  but  all  such  matters  shall  continue  to  be  subject  to 

25  such  jurisdiction  of  the  commission,  and  all  such  agreements^ 

PAOB  7.  ^ 

1  shall  be  enteriBd  and  kept  of  record  by  the  carriers,  parties 

2  thereto,  and  shall  at  all  times  be  open  to  inspection  by  the 

3  commission,  but  no  such  agreement  shall  go  into  effect  or 

4  become  operative  until  the  same  shall  have  first  been  sub- 

5  mitted  to,  and  approved  by,  the  Interstate  Commerce  Com- 

6  mission:   Provided,    That   nothing   in    this   Act   shall    be 

7  construed  as  modifying  existing  laws  prohibiting  the  pooling 

8  of  earnings  or  traffic,  or  existing  laws  against  joint  agree- 

9  mente  by  common  carriers  to  maintain  rates. 

10  Sec.  8.  That    no    corporation    engaged    in    commerce 

11  shall  acquire,  directly  or  indirectly,  the  whole  or  any  part  of 

12  the  stock  or  other  share  capital  of  another  corporation  en- 

13  gaged  also  in  commerce,  where  the  eflFect  of  such  acquisition 

14  is  to  eliminate  or  substantially  lessen  competition  between 

15  the  corporation  whoso  stock  is  so  acquired  and  the  corpora* 

16  tion  making  the  acquisition,  or  to  create  a  monopoly  of  any 

17  line  of  trade  in  any  section  or  community. 

18  No  corporation  shall  acquire,  directly  or  indirectly,  the 
10  whole  or  any  part  of  the  stock  or  other  share  capital  of  two 

20  or  more  corporations  engaged  in  commerce  where  the  effect 

21  of  such  acquisition,  or  the  use  of  such  stock  by  the  voting 

22  or  granting  of  proxies  or  othetwise,  is  to  eliminate  or  sub- 

23  stantially  lessen  competition  between  such  corporations,  or 

24  any  of  them,  whose  stock  or  other  share  capital  is  so  acquired, 

PAOB  8. 

1  or  to  create  a  monopoly  of  any  line  of  trade  in  any  section 

2  or  community. 

3  This  section  shall  not  apply  to  corporations  purchasing 

4  such  stock  solely  for  investment  and  not  using  the  same  by 

5  voting  or  otherwisi^  to  bring  about,  or  in  attempting  to  bring 

6  about,  the  substantial  lessening  of  competition.     Nor  shiall 


*l$  HCHJ8E  )9f3^. 

7  ajiythiiig  conjoined  in  tl^is  section  proyejat  a  corporate 

8  engaged  in  coivMP^^erce  ^rom  causing  the  for^^aiiom  of  siib- 
f9  sidiary  corpoMtions  tor  the  agtual  carrying  on  pf  thfiir  ipa- 

10  medii^  Aawf«l  buainess,   or  the   natUMl  wd  J€||;itiim#te 

11  branches  or  e:irt^naiQ|is  thereof,  or  Ieoqi  owning  and  holdiiig 

12  all  or  a  p/art  of  the  9tock  of  such  sub^idiavy  corpornJtioiig, 

13  when  the  effect  of  such  fo^uation  is  not  to  eliminate  or 

14  substantially  lessen  competition. 

15  Nothing  contained  in  this  section  shall  be  held  to.  affect 

16  or  impair  any  right  heretofore  legally  acquired:  Provid^f 

17  That  nothii^  in  this  paragraph  shall  make  stockholding 

18  relations  between  corporations  legal  when  such  relations 

19  constitute  violations  of  the  antitrust  laws. 

20  Nor  shall   anything  herein  contained   be  construed  jto 

21  prohibit  any  railroad  corporation  from  aiding  in  the  con* 

22  struction  of  branch  or  short  line  railroads  so  located  as  ,to 

23  become  feeders  to  the  main  line  of  the  company  so  aiding  in 

24  such  construction  or  from  acquiring  or  owning  all  or.  any  part 
26  of  the  stock  of  such  branch  line,  nor  to  prevent  any  railro.ad 

PAOB  9. 

1  corporation  from  acquiring  and  owning  all  or  any  part  of  the 

2  stock  of  a  branch  or  short  line  railroad  constructed  by  an 
2  independent  company  where  there  is  no  substantial  com- 

4  petition  between  the  company  owning  the  branch  Une  so 

5  constructed  and  the  company  owning  the  main  line  acquiring 

6  the  property  or  an  interest  therein,  nor  to  prevent  any  rail- 

7  road  company  from  extending  any  of  its  lines  through  the 
•-8  medium  of  the  acquisition  of  stock  or  otherwise  of  any  other 

9  railroad  company  where  there  is  no  substantial  competition 

10  between  the  company  extending  its  lines  and  the  company 

11  whose  stock,  property,  or  an  interest  therein  is  so  acquired. 

12  A  violation  of  any  of  the  pco visions  of  this  section  shall 

13  be  deemed  a  misdemeanor,  and  shall  be  punishable  by  a  ^ne 

14  not  exceeding  $5,000,  or  by  imprisonnxent  not  exceeding 

15  one  year,  or  by  both,  in  the  discretion  of  the  court. 

)  6  Sfio. ,  9.  That  f ram . and  after  two  years  from  the  d^te  of 

17  the  j^pproyal  of  this  Act  no  person  who  is  eqgi^d  ^  .|m 

18  indiFidual,  or  who  is  a  membfr  of  .a.  partnecphip,  pr  is  a 
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19"  ^StecWr  or  othejf'offitetM'  of  a  corporatten  that  is  engaged  in 

20  th'ife  business^  in  wh6t6  or  in  part,  o#  •  prodtiteing  or  selling 

21  ec^ipment,  materials,  ot  supp^lies  to,  or  in  th^  con^tmletion  or 
25  maintenance  of,  railmads  or  othter  common  camere  engaged 
23'  in  commerce,  shall  act  as  a  director  or  other  officer  or 
24  employee  of  any  other  corporation  or  common  carrier  en- 
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1  gaged  in  commerce  to  which  he,  or  such  partnership  or  cor- 

2  poration,  sells  or  leases,  directly  or  indirectly,  equipment, 

3  materials,  or  supplies,  or  for  which  he  or  such  partnership  or 

4  corporation,  directly  or  indirectly,  engages  in  the  work  oif 

5  construction  or  maintenance ;  and  after  the  expiration  of  said 

6  period  no  person  who  is  engaged  as  an  individual  or  who  is 

7  a  member  of  a  partnership  or  is  a  director  or  other  officer  of 
.8  a  corporation  which  is  engaged  in  the  conduct  of  a  bank  or 
9  trust  company  shall  act  as  a  director  or  other  officer  or  em- 

10  ployee  of  any  such  common  carrier  for  which  he  or  such 

1 1  partnership  or  bank  or  trust  company  acts,  either  separately 

12  or  in  connection  with  others,  as  agent  for  or  underwriter  of 

13  the  sale  or  disposal  by  such  common  carrier  of  issues  or  parts 

14  of  issues  of  its  securities,  or  from  which  he  or  such  partner- 

15  ship  or  bank  or  trust  company  purchases,  either  separately 

16  or  in  connection  with  others,  issues  or  parts  of  issues  of  se- 

17  curities  of  such  common  carrier. 

18  That  from  and  after  two  years  from  the  date  of  the 

19  approval  of  this  Act  no  person  shall  at  the  same  time  be  a 

20  director  or  other  officer  or  employee  of  more  than  one  bank, 

21  banking  association,  or  trust  company  organized  or  opera t- 
2!2  ing  under  the  laws  of  the  United  States  either  of  which  has 

23  deposits,  capital,  surplus,  and  undivided  profits  agglregating 

24  more  than  $2,500,000;  and  no  private  banker  or  person 

25  who  is  a  director  in  any  bank  or  trust  company,  organized 
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1  and  operating  under  the  laws  of  a  State,  having  deposits, 

2^  ca{tttal,  surplus,  and  undivided  profits  a^^egating  more  than 

3  92)500,000,  shall  be  eligible  to  be  a  director  in  any  bank  or 

4  banking  asaoeiation  organized  or  operating  under  the  laws 

5  of  the  United  States.    The  eligibility  of  a  director,  officer,  or 
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6  employee  under  the  forgoing  provisioiiB  shall  be  determined 

7  by  the  average  amount  of  deposits,  capital,  Burplus,  and 

8  undivided  profits  as  shown  in  the  official  statements  of  such 

9  bank,  banking  association,  or  trust  company  filed  as  pro- 

10  vided  by  law  during  the  fiscal  year  next  preceding  the  date 

11  set  for  the  annual  election  of  directors,  and  when  a  director, 

12  officer,  or  employee  has  been  elected  or  selected  in  accord- 

13  ance  with  the  provisions  of  this  Act  it  shall  be  lawful  for 

14  to  continue  as  such  for  one  year  thereafter  under  said  election 
16  or  employment. 

16  No  bank,  banking  association,  or  trust  company  organ- 

17  ized  or  operating  under  the  laws  of  the  United  States  in  any 

18  city  or  incorporated  town  or  village  of  more  than  one  hundred 

19  thousand  inhabitants,  as  shown  by  the  last  preceding  decen- 

20  nial  census  of  the  United  States,  shall  have  as  a  director  or 

21  other  officer  or  employee  any  private  banker  or  any  director 

22  or  other  officer  or  employee  of  any  other  bank,  banking 

23  association,  or  trust  company  located  in  the  same  place: 

24  Provided,  That  nothing  in  this  section  shall  apply  to  mutual 

25  savings  banks  not  having  a  capital  stock  represented  by 
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1  shares:  Provided  farther,  That  a  director  or  other  officer  or 

2  employee  of  such  bank,  banking  association,  or  trust  com- 
3.  pany  may  be  a  director  or  other  officer  or  employee  of  not 

4  more  than  one  other  bank  or  trust  company  organized  under 

5  the  laws  of  the  United  States  or  any  State  where  the  entire 

6  capital  stock  of  one  is  owned  by  stockholders  in  the  other: 

7  And  provided  further.  That  nothing  contained  in  this  section 

8  shall  forbid  a  director  of  class  A  of  a  Federal  reserve  bank, 

9  as  defined  in  the  Federal  Reserve  Act,  from  being  an  officer  or 

10  director  or  both  an  officer  and  director  in  one  member  bank. 

11  That  from  and  after  two  years  from  the  date  of  the 

12  apj)roval  of  this  Act  no  person  at  the  same  time  shall  be  a 

13  director  in  any  two  or  more  corporations,  either  of  which 

14  has   capital,   surplus,    and   undivided   profits   aggregating 

15  more  than   $1,000,000,   engaged  in  whole  or  in  part  in 

16  commerce,  other  than  common  carriers  subject  to  the  Act 

17  to  regulate  commerce,  approved  February  fourth,  eighteen 

18  hundred  and  eighty-seven,  if  such  coq>orations  are  or  shall 


HOUSE   BILIi.  16 

19  have  been  theretofore,  by  virtue  of  their  business  and  location 

20  of  operation,  competitors,  so  that  an  elimination  of  competi- 

21  tion  by  agreement  between  them  would  constitute  a  violation 

22  of  any  of  the  provisions  of  any  of  the  antitrust  laws.    The 

23  eligibility  of  a  director  under  the  foregoing  provision  shall  be 

24  determined  by  the  aggr^ate  amount  of  the  capital,  surplus, 

25  and  undivided  profits,  exclusive  of  dividends  declared  but  not 
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1  paid  to  stockholders,  at  the  end  of  the  fiscal  year  of  said  cor- 

2  poration  next  preceding  the  election  of  directors,  and  when  a 

3  director  has  been  elected  in  accordance  with  the  provisions 

4  of  this  Act  it  shall  be  lawful  for  him  to  continue  as  such  for 
6  one  year  thereafter. 

6  When  any  person  elected  or  chosen   as   a  director  or 

7  officer  or  selected  as  an  employee  of  any  bank  or  other  cor- 

8  poration  subject  to  the  provisions  of  this  Act,  is  eligible  at 

9  the  time  of  his  election  or  selection  to  act  for  such  bank  or 

10  other  corporation  in  such  capacity  his  eligibility  to  act  in 

1 1  such  capacity  shall  not  be  affected  and  he  shall  not  become 

12  or  be  deemed  amenable  to  any  of  the  provisions  hereof  by 

13  reason  of  any  change  in  the  affairs  of  such  bank  or  other 

14  corporation  from  whatsoever  cause,  whether  specificaUy 

15  excepted  by  any  of  the  provisions  hereof  or  not,  until  the 

16  expiration  of  one  year  from  the  date  of  his  election  or 

1 7  employment. 

18  That  any  person  who  shall  violate  any  of  the  provisions 

19  of  this  section  shall  be  guilty  of  a  misdemeanor  and  shall  be 

20  punished  by  a  fine  of  not  exceeding  $100  a  day  for  each 

21  day  of  the  continuance  of  such  violation,  or  by  imprison- 

22  ment  for  such  period  as  the  court  may  designate,  not  exceed- 

23  ing  one  year,  or  by  both,  in  the  discretion  of  the  court. 

24  Sec.  10.  That  any  suit,  action,  or  proceeding  under  the 

25  antitrust  laws  against  a  corporation  may  be  brought  not  only 
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1  in  the  judicial  district  whereof  it  is  an  inhabitant,  but  also  in 

2  any  district  wherein  it  may  be  found  or  has  an  agent. 

3  Sbo.  11.  That  in  any  suit,  action,  or  proceeding  brought 

4  by  or  on  behalf  of  the  United  States  subpoenas  for  witnesses 
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5^  who  are  required  to  attend  a  couri^  oi  tiii&  UMted  States  in 

6^  any  judiciid  district  in  any  case,  citII  or  criminai,  arising 

7  under  the  antitrust  laws  may  run  into  any  other  district: 

8  Pr&videdj  That  in  civil  cases  no  writ  of  subfKBua  shidl  issue 

9  for  witnesses  living  out  of  the  district  in  which  the  court  is* 

10  held  at  a  greater  distance  than  one  hundred  miles  from  tfae^ 

1 1  place  of  holding  the  same  without  the  permission  of  the  trial 

12  court  being  first  had  upon  proper  apphcation  and  cause 
*13  shown. 

14  Seo.  12.    That    whenever    a   corporation   shall    violate 

15  any  of  the  provisions  of  the  antitrust  laws,  such  violation 

16  shall  b^  deemed  to  be  also  that  of  the  individual  directors, 

17  officers,  or  agents  of  such  corporation  who  shall  have  au- 

18  thorized,  ordered,  or  done  any  of  the  acts  constituting  m 

19  whole  or  in  part  such  violation,  and  such  violation  shall  be 

20  deemed  a  misdemeanor,  and  upon  conviction  ther^or  ot 

21  any  such  director,  officer,  or  agent  he  shall  be  punished  by  a 

22  fine  of  not  exceeding  $5,000  or  by  imprisonment  for  not 

23  exceeding  one  year,  or  by  both,  in  the  discretion  of  thb  court. 

24  Sec.  13.  That  the  several  district  courts  of  the  United 

25  States  are  hereby,  invested  with  jurisdiction  to  prevent  and 
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1  restrain  violations  of  this  Act,  and  it  shall  be  the  duty  of  the 

2  several  district  attorneys  of  the  United  States,  in  their  re- 

3  spective  districts,  under  the  direction  of  the  Attorney  Gen- 

4  eral,  to  institute  proceedings  in  equity  to  prevent  and  restrain 

5  such  violations.     Such  proceedings  may  be  by  way  of  peti- 

6  tion  setting  forth  the  case  and  praying  that  such  violation 

7  shall  be  enjoined  or  otherwise  prohibited.    When  the  ptoties 

8  complained  of  shall  have  been  duly  notifi'ed  of  such  peti- 

9  tion,  the  court  shall  proceed,  as  soon  as  may  be,  to  thehear- 

10  ing  and  determination  of  the  case;  and  pending  such  peti- 

11  tion,  and  before  final  decree,  the  court  may  at  any  time  make 

12  such  temporary  restraining  otA&v  or  prohibition  as  shall  be 

13  deemed  just  in  the  premises.     Whenever  it  shaU  appear  to 

14  the  court  before  which  any  such  proceeding  may  be  pending 

15  that  the  eiids  of  justice  require  that  other  parties  should  be 
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16  brought  before  the  court,  the  court  may  cause  them  to  be 

17  summoned,  whether  they  reside  in  the  district  in  which  the 

18  court  is  held  or  not,  and  subpoenas  to  that  end  may  be  served 

19  in  any  district  by  the  niarshal  thereof. 

20  Sec.  14.  That   any  person,   firm,   corporation,   or   asso- 

21  ciation  shall  be  entitled  to  sue  for  and  have  injunctive  re- 

22  lief,  in  any  court  of  the  United  States  having  jurisdiction 

23  over  the  parties,  against  threatened  loss  or  damage  by  a 

24  violation  of  the  antitrust  laws,  when  and  under  the  same 

25  conditions  and  principles  as  injunctive  reUef  against  threatr 
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1  ened  conduct  that  will  cause  loss  or  damage  is  granted  by 

2  courts  of  equity,  under  the  rules  governing  such  proceedings, 

3  and  upon  the  execution  of  proper  bond  against  damages  for 

4  an  injunction  improvidently  granted  and  a  showing  that  the 

5  danger  of  irreparable  loss  or  damage  is  immediate,  a  pre- 

6  liminary    injunction    may    issue:  Provided,  That   nothing 

7  herein  contained  shall  be  construed  to  entitle  any  person, 

8  firm,  corporation,  or  association,  except  the  United  States, 

9  to  bring  suit  in  equity  for  injunctive  relief  against  any 

10  common  carrier  subject  to  the  provisions  of  the  Act  to  regu- 

11  late  commerce,  approved  February  fourth,  eighteen  hun- 

12  dred  and  eighty-seven,  in  respect  of  any  matter  subject  to 

13  the  regulation,  supervision,  or  other  jurisdiction  of  the  In- 

14  terstate  Commerce  Commission. 

15  Sec.  15.  That  no  preliminary  injunction  shall  be  issued 

16  without  notice  to  the  opposite  party. 

17  No  temporary  restraining  order  shall  be  granted  with- 

1 8  out  notice  to  the  opposite  party  unless  it  shall  clearly  appear 

19  from  specific  facts  shown  by  affidavit  or  by  the  verified  bill 

20  that  immediate  and  irreparable  injury,  loss,  or  damage  will 

21  result  to  property  or  a  property  right  of  the  applicant  before 

22  notice  could  be  served  or  hearing  had  thereon.     Every  such 

23  temporary  restraining  order  shall  be  indorsed  with  the  date 

24  and  hour  of  issuance,  shall  be  forthwith  filed  in  the  clerk's 

25  office  and  entered  of  record,  shall  define  the  injury  and  state 

4790&— 14— 2 
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1  why  it  is  irreparable  and  why  the  order  was  granted  without 

2  notice,  and  shall  by  its  terms  expire  within  such  time  after 

3  entry,  not  to  exceed  ten  days,  as  the  court  or  judge  may 

4  fix.     In  case  a  temporary  restraining  order  shaU  be  granted 

5  without  notice  in  the  contingency  specified,  the  matter  of  the 

6  issuance  of  a  preliminary  injunction  shall  be  set  down  for 

7  a  hearing  at  the  earliest  possible  time  and  shall  take  j^rece- 

8  dence  of  all  matters  except  older  matters  of  the  same  char- 

9  acter;  and  when  the  same  comes  up  for  hearing  the  party 

10  obtaining  the  temporary  restraining  order  shall  proceed  with 

11  his  application  for  a  preliminary  injunction,  and  if  he  does 

12  not  do  so  the  court  shall  dissolve  his  temporary  restraining 

13  order.     Upon  two  days'  notice  to  the  party  obtaining  such 

14  temporary  restraining  order  the  opposite  party  may  appear 
16  and  move  the  dissolution  or  modification  of  the  order,  and  in 

16  that  event  the  court  or  judge  shall  proceed  to  hear  and 

17  determine  the  motion  as  expeditiously  as  the  ends  of  justice 

18  may  require. 

19  Section  two  hundred  and  sixty- three  of  an  Act  entitled 

20  ''An  Act  to  codify,  revise,  and  amfend  the  laws  relating  to 

21  the  judiciary,'^   approved  March  third,  nineteen  hundred 

22  and  eleven,  is  hereby  repealed. 

23  Nothing  in  this  section  contained  shall  be  deemed   to 

24  alter,  repeal,  or  amend  section  two  hundred  and  sixty-six  of 
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1  an  Act  entitled  ''An  Act  to  codify,  revise,  and  amend  the 

2  laws  relating  to  the  judiciary,''  approved  March  third,  nine- 

3  teen  hundred  and  eleven. 

4  Sec.  16.  That,  except  as  otherwise  provided  in  section 

5  fourteen  of  this  Act,  no  restraining  order  or  interlocutory 

6  order  of  injunction  shall  issue,  except  upon  the  giving  of 

7  security  by  the  applicant  in  such  sum  as  the  court  or  judge 

8  may  deem  proper,  conditioned  upon  the  payment  of  such 

9  costs  and  damages  as  may  be  incurred  or  suffered  by  any 

10  party  who  may  be  found  to  have  been  wrongfully  enjoined 

11  or  restrained  thereby. 
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12  Sbo.  17.  That  every  order  of  injunction  or  restraining 

13  order  shall  set  forth  the  reasons  for  the  issuance  of  the  same, 

14  shall  be  specific  in  terme,  and  shall  describe  in  reasonable 

15  detail,  and  not  by  reference  to  the  bill  of  complaint  or  other 

16  document;  the  act  or  acts  sought  to  be  restrained,  and  shall 

17  be  binding  only  upon  the  parties  to  the  suit,  their  agents, 

18  servants,  employees,  and  attorneys,  or  those  in  active  concert 

19  with  them,  and  who  shall,  by  personal  service  or  otherwise, 

20  have  received  actual  notice  of  the  same. 

21  Sec.  18.  That  no  restraining  order  or  injunction  shall 

22  be  granted  by  any  court  of  the  United  States,  or  a  judge  or 

23  the  judges  thereof,  in  any  case  between  an  employer  and  em- 

24  ployees,  or  between  employers  and  employees,  or  between 
26  employees,  or  between  persons  employed  and  persons  seek- 
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1  ing  employment,  involving,  or  growing  out  of,  a  dispute 

2  concerning  terms  or  conditions  of  employment,  imless  neces- 

3  sary  to  prevent  irreparable  injury  to  property,  or  to  a  prop- 
.  4  erty  right,  of  the  party  making  the  application,  for  which 

6  injury  there  is  no  adequate  remedy  at  law,  and  such  property 

6  or  property  right  must  be  described  with  particularity  in 

7  the  application,  which  must  be  in  writing  and  sworn  to  by 

8  the  applicant  or  by  his  agent  or  attorney. 

9  And  no  such  restraining  order  or  injunction  shall  pro- 

10  hibit  any  person  or  persons  from  terminating  any  relation  of 

11  employment,  or  from  ceasing  to  perform  any  work  or  labor, 

12  or  from  recommending,  advising,  or  persuading  others  by 

13  peaceful  means  so  to  do ;  or  from  attending  at  or  near  a  house 

14  or  place  where  any  person  resides  or  works,  or  carries  on 

15  business  or  happens  to  be,  for  the  purpose  of  peacefully 

16  obtaining  or  communicating  information,  or  of  peacefully 

17  persuading  any  person  to  work  or  to  abstain  from  working; 

18  or  from  ceasing  to  patronize  or  to  employ  any  party  to  such 

19  dispute,  or  from  recommending,  advising,  or  persuading 
^0  others  by  peaceful  means  so  to  do;  or  from  paying  or  giving 

21  to,  or  withholding  from,  any  person  engaged  in  such  dispute, 

22  any  strike  benefits  or  other  moneys  or  things  of  value;  or 
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23  from  peaceably  assembling  at  any  place  in  a  lawful  manner, 

24  and  for  lawful  purposes;  or  from  doing  any  act  or  thing 

25  which  might  lawfully  be  done  hi  the  absence  of  such  dispute 

PAGB  20. 

1  by  any  party  thereto;  nor  shall  any  of  the  acts  specified  in 

2  this  paragraph  be  considered  or  held  unlawful. 

3  Sbc.  19.  That   any  person  who  shall   willfully  disobey 

4  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of 

5  any  district  court  of  the  United  States  or  any  court  of  the 

6  District  of  Columbia  by  doing  any  act  or  thing  therein,  or 

7  thereby  forbidden  to  be  done  by  him,  if  the  act  or  thing  so 

8  done  by  him  be  of  such  character  as  to  constitute  also  a 

9  criminal  offense  under  any  statute  of  the  United  States,  or  at 

10  common  law,  shall  be  proceeded  against  for  his  said  con- 

11  tempt  as  hereinafter  provided. 

12  Sec.  20.  That  whenever  it  shall  be  made  to  appear  to 

13  any  district  court  or  judge  thereof,  or  to  any  judge  therein 

14  sitting,  by  the  return  of  a  proper  oflScer  on  lawful  process 
16  or  upon  the  affidavit  of  some  credible  person,  or  by  informa- 

16  tion  filed  by  any  district  attorney,  that  there  is  reasonable 

17  ground  to  believe  that  any  person  has  been  guilty  of  such 

18  contempt,  the  court  or  judge  thereof,  or  any  judge  therein 

19  sitting,  may  issue  a  rule  requiring  the  said  person  so  charged 

20  to  show  cause  upon  a  day  certain  why  he  should  not  be 

21  punished  therefor,  which  rule,  together  with  a  copy  of  the 

22  affidavit  or  information,  shall  be  served  upon  the  person 

23  charged,  with  sufficient  promptness  to  enable  him  to  prepare 

24  for  and  make  return  to  the  order  at  the  time  fixed  therein. 

25  If  upon  or  by  such  return,  in  the  judgment  of  the  court,  the 
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1  alleged  contempt  be  not  sufficiently  purged,  a  trial  shaU  be 

2  directed  at  a  time  and  place  fixed  by  the  court:  Provided, 

3  however  J  That  if  the  accused,  being  a  natural  person,  fail  or 

4  refuse  to  make  return  to  the  rule  to  show  cause,  an  attach- 

5  ment  may  issue  against  his  person  to  compel  an  answer, 

6  and  in  case  of  his  continued  failure  or  refusal,  or  if  for  any 

7  reason  it  be  impracticable  to  dispose  of  the  matter  on  the 
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8  return  day,  he  may  be  required  to  give  reasonable  bail  for 

9  his  attendance  at  the  trial  and  his  submission  to  the  final 

10  judgment  of  the  coiu't.     Where  the  accused  person  is  a  body 

11  corporate,  an  attachment  for  the  sequestration  of  its  prop- 

12  erty  may  be  issued  upon  like  refusal  or  failure  to  answer. 

13  In  aU  cases  within  the  purview  of  this  Act  such  trial 

14  may  be  by  the  court,  or,  upon  demand  of  the  accused,  by  a 

15  jury;  in  which  latter  event  the  court  may  impanel  a  jury 

16  from  the  jurors  then  in  attendance,  or  the  court  or  the  judge 

17  thereof  in  chambers  may  cause  a  sufficient  number  of  jurors 

18  to  be  selected  and  summoned,  as  provided  by  law,  to  attend 

19  at  the  time  and  place  of  trial,  at  which  time  a  jury  shall  be 

20  selected. and  impaneled  as  upon  a  trial  for  misdemeanor; 

21  and  such  trial  shall  conform,  as  near  as  may  be,  to  the 

22  practice  in  criminal  cases  prosecuted  by  indictment  or  upon 

23  information. 

24  If  the  accused  be  found  guilty,  judgment  shall  be  entered 

25  accordingly,  prescribing  the  punishment,  either  by  fine  or 
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1  imprisonment,  or  both,  in  the  discretion  of  the  court.     Such 

2  fine  shall  be  paid  to  the  United  States  or  to  the  complain- 

3  ant  or  other  party  injured  by  the  act  constituting  the  con- 

4  tempt,  or  may,  where  more  than  one  is  so  damaged,  be 

5  divided  or  apportioned  among  them  as  the  court  may  direct, 

6  but  in  no  case  shall  the  fine  to  be  paid  to  the  United  States 

7  exceed,  in  case  the  accused  is  a  natural  person,  the  sum  of 

8  SI, 000,  nor  shall  such  imprisonment  exceed  the  term  of  six 

9  months. 

.10        Sec.  21.  That  the  evidence  taken  upon  the  trial  of  any 

1 1  person  so  accused  may  be  preserved  by  bill  of  exceptions,  and 

12  any  judgment  of  conviction  may  be  reviewed  upon  writ  of 

13  error  in  all  respects  as  now  provided  by  law  in  criminal  cases, 

14  and  may  be  affirmed,  reversed,  or  modified  as  justice  may  re- 
16  quire.    Upon  the  granting  of  such  writ  of  error,  execution 

16  of  judgment  shall  be  stayed,  and  the  accused,  if  thereby  sen* 

17  tenced  to  imprisonment,  shall  be  admitted  to  bail  in  such 

18  reasonable  sum  as  may  be  required  by  the  court,  or  by  any 
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19  justice,  or  any  judge  of  any  district  court  of  the  United 

20  States  or  any  court  of  the  District  of  Columbia. 

21  Sec.  22.  That  nothing  herein  contained  shall  be  con- 
vex   22    strued  to  relate  to  contempts  committed  in  the  presence  of 

23  the  court,  or  so  near  thereto  as  to  obstruct  the  administra- 

24  tion  of  justice,  nor  to  contempts  committed  in  disobedience 

25  of  any  lawful  writ,  process,  order,  rule,  decree,  or  command 

PAQB  38. 

1  entered  in  any  suit  or  action  brought  or  prosecuted  in  the 

2  name  of,  or  on  behalf  of,  the  United  States,  but  the  same, 

3  and  all  other  cases  of  contempt  not  specifically  embraced 

4  within  section  nineteen  of  this  Act,  may  be  punished  in  con- 
6  f ormity  to  the  usages  at  law  and  in  equity  now  prevailing. 

6  Sec.   23.   That  no   proceeding   for  contempt  shall  be 

7  instituted  against  any  person  imless  begun  within  one  year 

8  from  the  date  of  the  act  complained  of;  nor  shall  any  such 

9  proceeding  be  a  bar  to  any  criminal  prosecution  for  the  same 

10  act  or  acts;  but  nothing  herein  contained  shall  affect  any 

11  proceedings  in  contempt  pending  at  the  time  of  the  passage 

12  of  this  act. 

Passed  the  House  of  Representatives  June  5,  1914. 
Attest:  SOUTH  TRIMBLE, 

Olerk. 


House  Beport  Ho.  627,  Sixty-third  Congress,  Second  Session. 


ANTITRUST  LEGISLATION. 


Mat  6,  1914. — Referred  to  the  Houae  Calendar  and  ordered  to  be  printed. 


Mr.  Clayton,  from  the  Committee  on  the  Judiciary,  submitted  the 

following 

IfcEPOET. 

[To  accompany  H.  R.  15657.] 

The  Committee  on  the  Judiciary,  having  had  under  consideration 
the  bill  (H.  B.  15657)  to  supplement  existing  laws  against  unlawful 
restraints  and  monopolies,  and  for  other  purposes,  report  the  same 
back  with  the  recommendation  that  the  bill  be  amended  as  follows, 
and  that,  as  amended,  it  do  pass. 

Amendment:  Strike  out  all  after  the  enacting  clause  and  insert 
in  lieu  of  the  language  stricken  out  the  following : 

That  "antitruBt  lawB,"  as  used  herein,  includes  the  act  entitled  "An  act  to  protect 
trade  and  commerce  asainBt  unlawful  restraints  and  monopolies/*  approved  July 
second,  ei^teen  hundred  and  ninety;  sections  seventy-tnree  to  seventy-seven, 
inclusive,  of  an  act  entitled  "An  act  to  reduce  taxation,  to  provide  revenue  for  the 
Government,  and  for  other  nurpoees,"  of  August  twenty-seventh,  eighteen  hundred 
and  ninety-four:  an  act  entitled^'An  act  to  amend  sections  seventy-throe  and  seventy- 
six  of  the  act  ot  August  twenty-seventh,  eighteen  hundred  and  ninety-four,  entitled 
'An  act  to  reduce  taxation,  to  provide  revenue  for  the  (Government,  and  for  other 
purposes, '"  approved  February  twelfth,  nineteen  hundred  and  thirteen;  and  also 
this  act. 

** Commerce/'  as  used  herein,  means  trade  or  commerce  among  the  several  States 
and  with  foreign  nations,  or  between  the  District  of  Columbia  or  any  Territory  of 
the  United  States  and  any  State,  Territory,  or  foreign  nation,  or  between  any  insular 
possessions  or  other  places  under  the  jurisdiction  of  the  United  States,  or  between 
any  sudi  possession  or  place  and  any  State  or  Territory  of  the  United  States  or  the 
District  of  Columbia  or  any  foreign  nation,  or  within  the  District  of  Columbia  or  any 
Territory  or  any  insular  possession  or  other  place  under  the  jurisdiction  of  the  United 
States. 

The  word  "person"  or  "persons'*  wherever  used  in  this  act  shall  be  deemed  to 
include  corporations  and  associations  existing  under  or  authorized  by  the  laws  <A 
either  the  United  States,  the  laws  of  any  of  the  Territories,  the  laws  of  any  State,  or 
the  laws  of  any  foreign  country. 

Sxc.  2.  That  any  person  engaged  in  commerce  who  shall  either  directly  or  indirectly 
discriminate  in  price  between  different  purchasers  of  commodities  in  the  same  or 
different  sections  or  communities,  which  commodities  are  sold  for  use^  consumption, 
or  resale  within  the  United  States  or  any  Territory  thereof  or  the  District  of  Columbia 
or  any  insular  possession  or  other  place  under  the  jurisdiction  of  the  United  States, 
with  the  purpose  or  intent  to  thereby  destroy  or  wrongfully  injure  the  business  of  a 

23 


24  BBPOBT  ON  HOUSE  BILL. 

competitor,  of  either  such  purchaaer  or  seller,  shall  be  deemed  ffuilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a  mie  not  ezceedins 
16,000,  or  by  imprisonment  not  exceeding  one  year,  or  bv  both,  in  the  discretion  of 
the  court:  Provided,  That  nothing  herein  containea  shall  prevent  discrimination  in 
price  between  purchasers  of  commodities  on  account  of  differences  in  the  grade. 
Quality,  or  quantity  of  the  commodity  sold,  or  that  makes  only  due  allowance  for 
oifference  in  the  cost  of  transportation:  And  vrovided  /urtho',  That  nothing  herein 
contained  shall  prevent  persons  engaged  in  selling  goods,  wares,  or  merchandise  in 
commerce  from  selecting  their  own  customers,  except  as  provided  in  section  three  of 
this  act 

Sec.  3.  That  it  shall  be  unlawful  for  the  owner  or  operator  of  any  mine  or  for  any 
person  controlling  the  product  of  any  mine  engaged  in  selling  its  product  in  commerce 
to  refuse  arbitrarily  to  sell  such  product  to  a  responsible  person,  firm,  or  cOTporation 
who  applies  to  purchase  such  product  for  use,  consumption,  or  resale  within  the 
Unitea  States  or  any  Territory  thereof  or  the  District  of  Columbia  or  any  insular  pos- 
session or  other  place  under  tne  jurisdiction  of  the  United  States,  and  any  perscm 
violating  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  punished 
as  provided  in  the  preceding  section. 

Sec  4.  That  any  person  enga«;ed  in  commerce  who  shaU  lease  or  make  a  sale  of 
goods,  wares,  merchandise,  macninerv,  supplies,  or  other  commodities  for  use,  con- 
suinption,  or  resale  within  the  Unitea  States  or  any  Territory  thereof  or  the  District 
of  Columbia  or  amr  insular  possession  or  other  place  under  the  jurisdiction  of  the 
United  States,  or  nx  a  price  charged  therefor,  or  discount  from,  or  rebate  upon  such 
price,  on  the  condition  or  understanding  that  the  leqpee  or  purchaser  thereof  shall  not 
use  or  deflJ  in  the  goods,  wares,  merchandise,  machinery,  supplies,  or  other  commod- 
ities of  a  competitor  or  competitors  of  the  lessor  or  seller  shall  be  deemed  guilty  of  a 
misdemeanor,  and  ujKm  conviction  thereof  shall  be  punished  bv  a  fine  not  exceeding 
$5,000,  or  by  imprisonment  not  exceeding  one  year,  or  by  both,  in  the  discretionol 
the  court. 

Sec.  5.  That  any  person  who  shall  be  injured  in  his  buainesB  or  property  by  reason 
of  anything  forbidden  in  the  antitrust  laws,  m^  sue  therefor  in  any  district  court  of 
the  United  States  in  the  district  in  which  tne  aefendant  resides  or  is  found,  without 
respect  to  the  amount  in  controversy,  and  shall  recover  threefold  the  damages  by  him 
•UBudned,  and  the  cost  of  suit,  including  a  reasonable  attorney's  fee. 

Sec.  6.  Tliat  whenever  in  any  suit  or  proceeding  in  equity  hereafter  brought  by 
or  on  behalf  of  the  United  States  imder  any  of  the  antitrust  laws  there  shall  have 
been  rendered  a  final  judgment  or  decree  to  the  effect  that  a  defendant  has  or  has  not 
entered  into  a  contract,  combination  in  the  form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce,  or  has  or  has  not  monopolized,  or  attempted  to 
monopolize,  or  combined  with  any  person  or  persons  to  monopolize,  any  part  of 
commerce,  in  violation  of  any  of  the  antitrust  laws,  said  judgment  or  decree  shall, 
to  the  full  extent  to  which  such  judgment  or  decree  would  constitute  in  any  other 
proceeding  an  estoppel  as  between  the  United  States  and  such  defendant,  constitute 
m  ixvar  of  or  against  such  defendant  conclusive  evidence  of  the  same  facts,  and  be 
conclusive  as  to  the  same  questions  of  law  in  favor  of  or  against  any  other  party  in  any 
action  or  proceeding  brougnt  under  or  involving  the  provisions  of  any  of  the  antitrust 
laws. 

Whenever  any  suit  or  proceeding  in  equity  is  hereafter  broueht  by  or  on  behalf  of 
the  United  States,  under  any  of  the  antitrust  laws,  the  statute  oflimitations  in  respect 
of  each  and  every  private  right  of  action,  arising  under  such  antitrust  laws,  and  based, 
in  whole  or  in  part,  on  any  matter  complained  of  in  said  suit  or  proceeding  in  equity, 
shall  be  siu^nded  during  the  pendency  of  such  suit  or  proceeding  in  equity. 

Seo.  7.  Tnat  nothing  contained  in  the  antitrust  laws  shall  be  construed  to  forbid 
the  existence  and  o]>eration  of  fraternal,  labor,  consumers,  argicultural,  or  horticultural 
oiganizations,  orders,  or  associations  instituted  for  the  purposes  of  mutual  help,  and 
not  having  capital  stock  or  conducted  for  profit,  or  to  forbid  or  restrain  individual 
members  of  such  oiganizations,  orders,  or  associations  firom  carrying  out  the  legitimate 
obiects  thereof. 

Nothing  contained  in  the  antitrust  laws  shall  be  construed  to  forbid  associations  of 
trafiic,  0]>erating,  accounting,  or  other  officers  of  common  carriers  for  the  purpose  of 
eoidenring  among  themselves  or  of  making  any  lawful  agreement  as  to  any  matter 
which  is  sub^t  to  the  regulating  or  supervisory  jurisdiction  of  the  Interstate  Com- 
BMTce  Commission,  but  all  such  matters  shall  contmue  to  be  subject  to  such  jurisdic- 
tion of  the  commission,  and  all  such  agreements  shall  be  entered  and  kept  of  record 
by  the  auriers,  parties  thereto,  and  shall  at  all  times  be  open  to  inspection  by  the 
commission:  Pravidedf  That  nothing  in  this  act  shall  be  construed^  as  modifying 
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eziBting  laws  prohibiting  the  pooling  of  earnings  or  traffic,  or  exiatLng  laws  against 
joint  agreements  by  common  cairieis  to  maintain  rates. 

Sbg.  8.  That  no  corporation  engaged  in  commerce  shall  acquire,  directly  or  indi- 
rectly, the  whole  or  any  part  of  the  stock  or  other  share  capital  of  another  corporation 
engaged  also  in  commerce,  where  the  effect  of  such  acquisition  is  to  eliminate  or  sub- 
stantially lessen  competition  between  the  corporation  whose  stock  is  so  acquired 
and  the  corporation  making  the  acquisition,  or  to  create  a  monopoly  of  any  line  of 
tiade  in  any  section  or  community. 

No  corporation  shall  acquire,  directly  or  indirectly,  the  whole  or  any  part  of  the 
stock  or  other  share  capital  of  two  or  more  corporations  engaged  in  commerce  where 
the  effect  of  such  acquisition,  or  the  use  of  such  stock  by  the  voting  or  granting  of 
proxies  or  otherwise,  is  to  eliminate  or  substantially  lessen  competition  between  such 
corporations,  or  any  of  them,  whose  stock  or  other  share  capital  is  so  acquired,  or  to 
create  a  monopoly  of  any  line  of  trade  in  any  section  or  community. 

This  section  ahall  not  apply  to  corporations  purchasing  such  stock  solely  for  invest- 
ment and  not  using  the  same  by  voting  or  otherwise  to  bring  about,  or  in  attempting 
to  bring  about,  the  substantial  lessening  of  competition.  Nor  shall  anything  contained 
in  this  section  prevent  a  corporation  engaged  in  commerce  from  causing  the  formation 
of  subsidiary  corporations  for  the  actual  carrying  on  of  their  immediate  lawful  busi- 
ness, or  the  natural  and  legitimate  branches  or  extensions  thereof,  or  from  owning 
and  holding  all  or  a  part  of  the  stock  of  such  subsidiary  corporations,  when  the  effect 
of  such  formation  is  not  to  eliminate  or  substantially  lessen  competition. 

Nothing  contained  in  this  section  shall  be  held  to  affect  or  impair  any  right  hereto- 
fore legally  acquired:  Provided,  That  nothing  in  this  para^ph  shall  nmke  stock- 
holding relations  between  corporations  legal  when  such  relations  constitute  violations 
of  the  antitrust  laws. 

Nor  shall  anything  herein  contained  be  construed  to  prohibit  any  railroad  corpora- 
tion from  aiding  in  the  construction  of  branch  or  short  line  railroads  so  located  as  to 
become  feeders  to  the  main  line  of  the  company  so  aiding  in  such  construction  or  from 
acquiring  or  owning  all  or  any  part  of  the  stock  of  such  branch  line,  nor  to  prevent 
any  railroad  corporation  firom  acquiring  and  owning  all  or  any  part  of  the  stock  of  a 
branch  or  short  line  railroad  constructed  by  an  independent  company  where  there  is 
no  substantial  competition  between  the  company  owning  the  branch  line  so  con- 
structed and  the  company  owning  the  main  line  acquiring  the  property  or  an  interest 
therein,  nor  to  prevent  Kay  railroad  company  from  extending  any  of  its  lines  through 
the  medium  of  the  acquisition  of  stock  or  otherwise  of  any  other  railroad  company 
where  there  is  no  substantial  competition  between  the  company  extending  its  lines 
and  the  company  whose  stock,  property,  or  an  interest  therein  is  so  acquired. 

A  violation  of  any  of  the  provisions  of  this  section  shall  be  deemed  a  misdemeanor, 
and  shall  be  puniuiable  by  a  fine  not  exceeding  $5,000,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both,  in  the  discretion  of  the  court. 

Sbc.  9.  That  froi^  and  after  two  years  from  the  date  of  the  approval  of  this  act  no 

Seison  who  is  engaged  as  an  individual,  or  who  is  a  member  of  a  partnership,  or  is  a 
irector  or  other  officer  of  a  corporation  that  is  engaged  in  the  business,  in  whole  or  in 
IHtrt,  of  producing  or  selling  eauipment,  material,  or  supplies  to,  or  in  the  construc- 
tion or  maintenance  of,  railroads  or  other  common  carriers  engaged  in  commerce,  shall 
act  as  a  director  or  other  officer  or  employee  of  any  other  corporation  or  common 
carrier  engaged  in  commerce  to  which  he,  or  such  partnership  or  corporation,  sells  or 
leases,  directly  or  indirectiyj  equipment,  materials,  or  supplies,  or  for  which  he  or 
soch  partnersnip  or  corporation,  directiy  or  indirectly,  engages  in  the  work  of  con- 
struction or  maintenance;  and  after  the  expiration  of  said  period  no  person  who  is 
emged  as  an  individual  or  who  is  a  member  of  a  partnership  or  is  a  director  or  other 
officer  of  a  corporation  which  is  engaged  in  the  conduct  of  a  bank  or  trust  company 
shall  act  as  a  director  or  other  officer  or  employee  of  any  such  common  carrier  for  ¥^cn 
he  or  such  partnership  or  bank  or  trust  company  acts,  cither  separately  or  in  con- 
nection witn  others,  as  agent  for  or  underwriter  of  the  sale  or  disposal  by  such  com- 
mon carrier  of  issues  or  ]Muts  of  issues  of  its  securities,  or  from  which  he  or  such  part- 
nership or  bank  or  trust  company  purchases,  either  separately  or  in  connection  with 
otil&ers,  issues  or  parts  of  issues  of  securities  of  such  common  carrier. 

That  from  and  after  two  years  from  the  date  of  the  approval  of  this  act  no  person 
0ball  at  the  same  time  be  a  director  or  other  officer  or  employee  of  more  than  one  bank, 
banking  association,  or  trust  company  oi]^nized  or  operating  under  tiie  laws  of  the 
United  States  either  of  which  has  deposits,  capital,  surplus,  and  undivided  profits 
aggregating  more  than  $2,500,000;  and  no  private  banker  or  person  who  is  a  director 
in  any  bank  or  trust  company,  organized  and  operating  unaer  the  laws  of  a  State, 
having  deposits,  capital,  surplus,  and  undividea  profits  aggregating  more  than  $2,- 
600,000,  sniall  be  eligible  to  be  a  director  in  any  bank  or  banking  association  oiganized 
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or  operating  under  the  laws  of  the  United  States.  The  eligibility  of  a  director  under 
the  foregoing  provisions  shall  be  determined  by  the  average  amount  of  depoeitB, 
capital,  surplus,  and  undivided  profits  as  shown  in  the  official  statements  of  such 
bank,  banking  association,  or  trust  ccnnpany  filed  as  provided  by  law  during  the 
fiscal  year  next  preceding  the  date  set  for  the  annual  election  of  directors,  and  when 
a  director  has  been  elected  in  accordance  with  the  provisions  of  this  act  it  shall  be 
lawful  for  him  to  continue  as  such  for  one  year  thereafter  under  said  election.  No 
bank,  banking  association,  or  trust  company  organized  or  operating  under  the  laws 
of  the  United  States  in  any  city  or  incorporated  town  or  village  of  more  thui  one 
hundred  thousand  inhabitants,  as  shown  oy  the  last  preceding  decennial  census  of 
the  United  States,  shall  have  as  a  director  or  other  officer  or  employee  any  private 
banker  or  any  director  or  other  officer  or  employee  of  any  other  bank,  banking  associ- 
ation, or  trust  company  located  in  the  same  place:  Prcvided^  That  nothing  in  this 
section  shall  apply  to  mutual  savings  banks  not  having  a  capital  stock  represented  by 
shares:  Primaea  fwrther^  That  a  director  or  other  officer  or  employee  ot  such  bank, 
.banking  association,  or  trust  company  may  be  a  director  or  other  officer  or  employee 
of  not  more  than  one  other  bank  or  trust  company  oiganized  under  the  laws  of  the 
United  States  or  any  State  where  the  entire  capital  stock  of  one  is  owned  by  stock- 
holders in  the  other:  And  provided  further^  That  nothing  contained  in  this  section 
shall  forbid  a  director  of  daiss  A  of  a  Federal  reserve  bank,  as  defined  in  the  Federal 
Reserve  Act^  from  being  an  officer  or  director  or  both  an  officer  and  director  in  one 
member  bank. 

That  from  and  after  two  years  from  the  date  of  the  approval  of  this  act  no  person 
at  the  same  time  shall  be  a  director  in  any  two  or  more  corporations,  either  of  which 
has  capital,  surplus,  and  undivided  profits  aggregating  more  than  $1,000,000,  engaged 
in  whole  or  in  part  in  commerce,  other  than  common  carriers  subject  to  the  act  to 
r^ulate  commerce,  approved  February  fourth,  eighteen  hundred  and  eighty-eeven, 
if  sudi  coiporations  are  or  shall  have  been  theretofore,  by  virtue  of  their  business  and 
location  ot  operation,  competitors,  so  that  an  elimination  of  competition  by  agree- 
ment between  them  would  constitute  a  violation  of  any  of  the  provisions  of  any  of 
the  antitrust  laws.  The  eligibility  of  a  director  under  the  foregoing  provision  shall 
be  determined  hy  the  aggregate  amount  of  the  capital,  surplus,  and  undivided  profits, 
exclusive  of  dividends  ded&red  but  not  paid  to  stockholaers,  at  the  end  of  the  fiscal 
year  of  said  corporation  next  precedinj?  tne  election  of  directors,  and  when  a  director 
nas  been  elected  in  accordance  with  tne  provisions  of  this  act  it  shall  be  lawful  for 
him  to  continue  as  such  for  one  year  thereafter. 

That  any  person  who  shall  violate  any  of  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  $100  a  day  for  each  day 
of  the  continuance  of  such  violation,  or  by  imprisonment  for  such  period  as  the  court 
may  designate,  not  exceeding  one  year,  or  by  ooth,  in  the  discretion  of  the  court. 

Sec.  10.  That  any  suit,  action,  or  proceeding  under  the  antitrust  laws  against  a 
corporation  may  be  orou^'dit  not  only  in  the  iudicuil  district  whereqf  it  is  an  inhabitant, 
but  also  in  any  district  wherein  it  may  be  found. 

Sec.  11 .  That  in  any  suit,  action,  or  proceeding  brought  by  or  on  behalf  of  the  United 
States  subpoenas  for  witnesses  who  are  required  to  attend  a  court  of  the  United  States 
in  any  judicial  district  in  any  case,  civil  or  criminal,  arising  under  the  antitrust  laws 
may  run  into  any  other  district. 

Sec.  12.  That  whenever  a  corporation  shall  be  guilty  of  the  violation  of  any  of  the 
provisions  of  the  antitrust  laws,  die  ofFense  shall  be  deemed  to  be  also  that  of  tiie  indi- 
vidual directois,  officers,  or  agents  of  such  corporation;  and  upon  the  conviction  of  the 
corporation  any  director,  officer  or  agent  who  shall  have  authorized,  ordered,  or  done 
any  of  such  prohibited  acts  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction therefor  shall  be  punished  by  a  fine  not  exceeding  $5,000,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both,  in  the  discretion  of  tne  court. 

Sec  13.  That  tiie  several  district  courts  of  the  United  States  are  hereby  invested  with 
jurisdiction  to  prevent  and  restrain  violations  of  this  act,  and  it  shall  be  the  duty  of  the 
several  district  attorneys  of  the  United  States,  in  their  respective  districts,  under  the 
direction  of  the  Attorney  General,  to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  oe  by  way  of  petition  setting  forth  the 
case  and  praying  that  such  violation  shall  be  enjoined  or  otherwise  prohibited.  When 
the  parties  complained  of  shall  have  been  duly  notified  of  such  petition,  the  court  shall 
proceed,  as  soonas  maybe,  to  the  hearing  ana  determination  ot  the  case;  and  pending 
such  petition,  and  before  final  decree,  the  court  may  at  any  time  make  such  temporary 
restraining  order  or  prohibition  as  shall  be  deemed  just  in  the  premises.  Whenever  it 
shall  appear  to  the  court  before  which  any  such  proceeding  may  be  pending  that  the 
ends  of  justice  require  that  other  parties  should  be  brought  oefore  the  court,  the  court 
may  cause  them  to  be  summoned,  whether  they  reside  in  the  district  in  which  the  court 
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10  held  or  not,  and  subpoenas  to  that  end  may  be  served  in  any  district  by  the  maishal 
thereof. 

Sbc.  14.  That  any  jierson^  firm,  corporation,  or  association  shall  be  entitled  to  sue 
for  and  have  injunctive  relief,  in  any  court  of  the  United  States  having  jurisdiction 
over  the  parties,  against  threatened  loss  or  damage  by  a  violation  of  the  antitrust  la'vs, 
when  ana  under  the  same  conditions  and  principles  as  injunctive  relief  against  threit- 
ened  conduct  that  will  cause  loss  or  damage  is  nanted  by  courts  of  equity,  under  the 
rales  governing  such  proceedings,  and  upon  tne  execution  of  proper  bond  against 
damages  for  an  injunction  improvidently  granted  and  a  showing  that  the  danger  of 
irreparable  loss  or  damage  is  immediate,  a  preliminary  injunction  may  issue:  Prmnded, 
That  nothing  herein  contained  shall  be  construed  to  entitle  any  person,  firm,  cor- 
poration, or  association,  except  the  United  States,  to  bring  suit  in  equity  for  injunctive 
rdief  against  anv  common  carrier  subject  to  the  provisions  of  the  act  to  regulate  com« 
merce,  approved  February  fourth,  eighteen  hundred  and  eip^hty-seven,  in  respect  of 
any  matter  subject  to  the  regulation,  supervision,  or  other  jurisdiction  of  the  Inter- 
state Commerce  Commission. 

Sbc.  15.  That  no  preliminary  injunction  shall  be  issued  without  notice  to  the 
opposite  party. 

No  temporary  restraining  order  shall  be  granted  without  notice  to  the  opposite  partv 
mdese  it  snail  dearly  appear  from  specific  facts  shown  by  afiSdavit  or  by  the  verified  bill 
that  immediate  ana  irreparable  injury,  loss,  or  damage  will  result  to  property  or  a 

Sroperty  right  of  the  applicant  before  notice  could  be  served  or  hearing  had  tiiereon. 
very  such  temporaiy  restraininjg;  order  shall  be  indorsed  with  the  date  and  hour  of 
Issuance,  shall  be  forthwith  filed  m  the  clerk's  office  and  entered  of  record,  shall  define 
the  injury  and  state  why  it  is  irreparable  and  why  the  order  was  granted  without  notice, 
and  shall  by  its  terms  expire  within  such  time  after  entry,  not  to  exceed  ten  days,  as 
the  court  or  judge  may  nx.  In  case  a  temporary  restraining  order  shall  be  granted 
without  notice  in  the  contine^ency  specified,  the  matter  of  the  issuance  of  a  prelimi- 
nary injunction  shall  be  set  aown  for  a  heanng  at  the  earliest  possible  time  and  shall 
take  precedence  of  aJl  matters  except  older  matters  of  the  same  character;  and  when 
the  same  comes  up  for  hearing  the  party  obtaining  the  temporary  restraining  order 
ahall  proceed  with  his  application  for  a  preliminary  injunction,  and  if  he  does  not 
do  so  the  court  shall  dissolve  his  temporary  restraining  order.  Upon  two  days'  notice 
to  the  party  obtaining  such  temporary  restraining  order  the  opposite  party  may  appear 
and  move  the  dissolution  or  modification  of  the  order,  and  in  that  event  the  court  or 
iud^  shall  proceed  to  hear  and  determine  the  motion  as  expeditiously  as  the  ends  of 
justice  may  reauire. 

Section  ,two  nundred  and  sixty-three  of  an  act  entitled  "An  act  to  codify,  revise, 
and  amend  the  laws  relating  to  tne  judiciary,''  approved  March  third,  nineteen  hun- 
dred and  eleven,  is  hereby  repealed. 

Nothing  in  this  section  contained  shall  be  deemed  to  alter,  repeal,  or  amend  section 
two  hundred  and  sixty-six  of  an  act  entitled  ''An  act  to  codify,  revise,  and  amend  the 
laws  relatiiur  to  the  judiciary,"  approved  March  third,  nineteen  hundred  and  eleven. 

Sbc.  16.  That,  except  as  otherwise  provided  in  section  fourteen  of  this  act,  no 
restraining  order  or  interlocutory  order  of  injunction  shall  issue,  except  upon  the 
giving  of  security  by  the  applicant  in  such  sum  as  the  court  or  judge  may  aeem  proper, 
conditioned  upon  the  payment  of  such  costs  and  damages  as  may  be  incurrea  or 
suffered  by  any  party  who  may  be  found  to  have  been  wron^lly  enjoined  or  restrained 
thereby. 

Sbc.  17.  That  every  order  of  injunction  or  restraining  order  shall  set  forth  the 
reasons  for  the  issuance  of  the  same,  shall  be  specific  in  terms,  and  shall  describe  in 
reasonable  detail,  and  not  by  reference  to  the  bill  of  complaint  or  other  document,  the 
act  or  acts  sought  to  be  restrained,  and  shall  be  binding  only  upon  the  parties  to  the 
suit,  their  agents,  servants,  employees,  and  attorneys,  or  those  in  active  concert' 
with  them,  and  who  shall,  by  personal  service  or  ouierwise,  have  received  actual 
notice  of  the  same. 

Sbc  18.  That  no  restraining  order  or  injunction  shall  be  granted  by  any  court  of 
the  United  States,  or  a  judge  or  the  judges  thereof,  in  any  case  between  an  employer 
and  employees,  or  between  employers  and  employees,  or  between  employees,  or 
between  persons  employed  and  persons  seeking  employment,  involving,  or  growing 
out  of,  a  dispute  concerning  terms  or  conditions  of  employment,  unless  necessary  to 
prevent  irreparable  inji^  to  property,  or  to  a  property  right,  of  the  party  making 
the  application,  for  whicn  injury  there  is  no  adequate  remedy  at  law,  and  such  property 
or  property  right  must  be  described  with  particularity  in  the  application,  which  must 
be  m  writing  and  sworn  to  by  the  appliacnt  or  by  his  agent  or  attorney. 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or  persons 
from  terminating  any  relation  of  employment,  or  from  ceasing  to  perform  any  work  or 
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labor,  or  from  recommending,  advuing,  or  persuading  others  by  x>eaceful  means  so  to 
do;  or  from  attending  at  or  near  a  house  or  place  where  any  person  resides  or  works,  or 
carries  on  business  or  happens  to  be,  for  tne  purpose  of  peacefully  obtaining  or  com- 
municating information,  or  of  peacefully  persuading  any  person  to  work  or  to  abstain 
from  working;  or  from  ceasing  to  patromze  or  to  employ  any  party  to  such  dispute,  or 
from  recommending,  advising,  or  persuading  others  by  peaceful  means  so  to  do;  or 
from  paving  or  giving  to,  or  withholding  from,  any  person  engaged  in  such  dispute, 
any  strixe  benefits  or  other  moneys  or  things  of  value;  or  from  peaceably  assemoling 
at  any  place  in  a  lawful  manner,  and  for  lawful  purposes;  or  from  doing  any  act  or 
tiling  which  might  lawfully  be  done  in  the  absence  of  such  dispute  by  any  party 
thereto. 

Sec.  19.  That  any  person  who  shall  willfully  disobey  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  any  district  court  of  the  United  States  or  any  court 
of  the  District  of  Columbia  by  doing  any  act  or  thing  therein,  or  thereby  forbidden  to 
be  done  by  him,  if  Uie  act  or  thing  so  done  by  him  be  of  such  character  as  to  constitute 
also  a  criminal  offense  under  any  statute  of  the  United  States,  or  at  common  law,  shidl 
be  proceeded  against  for  his  said  contempt  as  hereinafter  provided. 

Sec.  20.  That  whenever  it  shall  be  made  to  appear  to  any  district  court  or  judge 
thereof,  or  to  any  judge  therein  sitting,  by  the  return  of  a  proper  officer  on  lawful 
process,  or  upon  the  affidavit  of  some  crediole  person,  or  by  information  filed  by  any 
district  attorney,  that  there  is  reasonable  ground  to  believe  that  any  person  has  been 
guilty  of  such  contempt,  the  court  or  judge  thereof,  or  any  judge  therein  sitting,  may 
issue  a  rule  reauiring  the  said  person  so  charged  to  eliow  cause  upon  a  day  certain  why 
he  should  not  oe  punished  therefor,  which  rule,  together  with  a  copy  of  the  affidavit 
or  information,  shall  be  served  upon  the  person  charged  with  sumcient  promptness 
to  enable  him  to  prepare  for  and  make  return  to  the  order  at  the  time  fixed  therein. 
If  upon  or  by  such  return,  in  the  judgment  of  the  court,  the  alleged  contempt  be  not 
sufficiently  purged,  a  trial  shall  be  directed  at  a  time  and  place  fixed  by  tne  court: 
Provided f  nowevety  That  if  the  accused,  being  a  natural  person,  fail  or  refuse  to  make 
return  to  the  rule  to  show  cause,  an  attachment  may  issue  against  his  person  to  compel 
an  answer,  and  in  case  of  his  continued  failure  or  refusal,  or  if  for  any  reason  it  oe 
impracticable  to  dispose  of  the  matter  on  the  return  day,  he  may  be  required  to  give 
reasonable  bail  for  his  attendance  at  the  trial  and  his  submission  to  the  filial  judgment 
of  tlie  court.  Wliere  the  accused  person  is  a  body  corporate,  an  attachment  for  the 
sequestration  of  its  property  may  be  issued  upon  like  refusal  or  failure  to  answer. 

In  all  cases  within  iJie  purview  of  this  act  such  trial  may  be  by  the  court,  or,  upon 
demand  of  the  accused,  by  a  jury;  in  which  latter  event  the  court  may  impanel  a  jury 
from  the  jurors  then  in  attendance,  or  the  court  or  the  judge  thereof  in  chambers  may 
cause  a  sufficient  number  of  jurors  to  be  selected  and  summoned,  as  provided  by  law. 
to  attend  at  the  time  and  place  of  trial,  at  which  time  a  jury  shall  be  selected  ana 
impaneled  as  upon  a  trial  for  misdemeanor;  and  such  trial  shall  conform,  as  near  as 
may  be,  to  the  practice  in  criminal  cases  prosecuted  by  indictment  or  upon  information. 

If  the  accused  be  found  guilty,  judgment  shaU  be  entered  accordingly,  prescribing 
the  punishment,  either  by  fine  or  imprisonment,  or  both,  in  the  discretion  oi  the  court. 
Sucn  fine  shall  be  paid  to  the  Umted  States  or  to  the  complainant  or  other  party 
injured  by  the  act  constituting  the  contempt,  or  may,  where  more  than  one  is  so 
damaged,  be  divided  or  ap{>ortioned  among  them  as  the  court  may  direct,  but  in  no 
case  msill  the  fine  to  be  paid  to  the  United  States  exceed,  in  case  the  accused  is  a 
natuml  person,  the  sum  oi  11,000,  nor  shall  such  imprisonment  exceed  the  term  of  six 
months. 

Sec.  21.  That  the  evidence  taken  upon  the  trial  of  any  person  so  accused  may  be 
preserved  by  bill  of  exceptions,  and  any  judgment  of  conviction  may  be  reviewed 
upon  writ  of  error  in  all  respects  as  now  provided  by  law  in  criminal  cases,  and  may 
be  affirmed,  reversed,  or  modified  as  justice  may  require.  Upon  the  granting  of 
Buch  writ  of  error,  execution  of  judgment  shall  be  stayed,  and  the  accused,  if  thereby 
sentenced  to  imprisonment,  shall  be  admitted  to  bail  in  such  reasonable  sum  as  may 
be  required  by  the  court,  or  by  any  Justice,  or  any  judge  of  any  district  court  of 
the  United  States  or  any  court  of  the  District  of  Columbia. 

Sec.  22.  That  nothing  herein  contained  shall  be  construed  to  relate  to  contempts 
committed  in  the  presence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  admm- 
istration  of  justice,  nor  to  contempts  committed  in  disobedience  of  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  entered  in  any  suit  or  action  brought  or 
prosecuted  in  the  name  of,  or  on  behalf  of,  the  United  Stat^,  but  the  same,  and  all 
other  cases  of  contempt  not  specifically  embraced  within  section  19  of  this  act, 
may  be  punished  in  conformity  to  the  usages  at  law  and  in  equity  now  prevailing. 

Sec.  i».  That  no  proceeding  for  contempt  shall  be  instituted  against  any  person 
unless  begun  within  one  year Irom  the  date  of  the  act  complained  of;  nor  snail  any 
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tach  proceeding  be  a  bar  to  any  criminal  prosecution  for  the  same  act  or  acts;  but 
Dotliine  herein  contained  shall  affect  any  proceedings  in  contempt  pending  at  the 
time  of  the  passage  of  this  act. 

Your  committee,  after  the  delivery  of  a  message  by  the  President 
of  the  United  States^  on  January  20  last,  to  the  Congress,  making 
certain  recommendations  relating  to  the  matter  of  trus£  and  monop- 
oh^,  immediately  prepared  and  published  tentative  biDs  which 
were  designed  to  give  legislative  expression  to  the  views  contained 
in  the  President's  message,  and  in  order  that  the  country  might 
be  given  ample  time  to  discuss  them,  the  committee  conducted 
public  hearings  until  April  4,  at  which  time  they  were  concluded. 
This  method  of  dealing  with  so  large  a  question,  though  new,  met 
with  general  response  from  the  business  interests  of  the  country, 
large  and  small;  and  though  these  hearings  imposed  upon  the  com- 
mittee months  of  tedious  labor  they  were  exceedingly  helpful  to 
1^  concerned.  The  salient  principle  of  the  tentative  oills  as  finally 
agreed  upon  with  additional  provisions  have  been  embodied  in  the 
one  comprehensive  bill  now  reported. 

The  atmosphere  of  antagonism  which  such  legislation  might  ordi- 
narily be  expected  to  encounter  has  not  always  been  present  and  the 
entire  question  has  consequently  been  approached  with  dispassionate 
fairness.  There  has  been  a  lijberal  excliange  of  views  between  the 
committee  and  those  who,  from  a  business  standpoint,  must  first 
adjust  Uiemselves  to  new  conditions,  and  prudent,  thoughtful, 
patriotic  men  seem  to  be  agreed  that  the  bill  as  proposed  will  go 
far  to  brin^  about  business  readjustment  with  as  tew,  as  slight,  as 
easy,  and  simple  changes  as  the  object  sought  will  admit  of.  ^'Noth- 
ing  essential  has  been  disturbed,  nothing  torn  up  by  the  roots,  no 
parts  rent  asunder  which  can  be  left  in  wholesome  combination." 

The  bill  is  not  desired  to  destroy  or  hinder  business,  but  on  the 
contrary,  to  help  busmess  and  the  whole  people  of  the  coimtry  who 
are  related  to  or  affected  by  it.  The  able  and  patriotic  message  of 
the  President  has  been  ever  before  us  and  the  program  whicn  he 
proposed  is  contained  in  the  provisions  of  the  bill,  and  if  enacted 
mto  law  will  in  truth  be  ^'adoitional  articles  in  our  constitution  of 
peace — the  peace  which  is  honor  and  freedom  and  prosperity." 

Analysis  of  the  Bill. 

I. 

DEFINITIONS  OF  TERMS. 

Section  1  of  the  bill  defines  technically  for  the  purposes  of  this 
bin  certain  words,  phrases,  and  terms  used  in  the  body  of  the  bill. 
The  definitions  thus  given  are  designed  paerely  for  convenient  refer- 
ence and  to  avoid  repetition.  The  definition  of  commerce,  it  will  be 
observed,  is  broadened  so  as  to  include  trade  and  commerce  between 
an^  insular  possessions  or  other  places  under  the  jurisdiction  of  the 
United  States,  which  at  present  do  not  come  within  the  scope  of  the 
Sherman  antitrust  law  or  other  laws  relating  to  trusts.  The  act 
approved  July  2,  1890,  and  commonly  referred  to  as  the  Sherman 
law,  and  supplementary  legislation  pertaining  to  the  same  subject,  are 
nistarioted  in  application  to  commerce  among  the  several  States  and 
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Territories,  the  District  of  Ck>lumbia,  and  with  forei^  nations.  Your 
committee  can  conceive  of  no  ^ood  reason  why  the  insular  possessions  , 

or  other  places  now  under  the  jurisdiction  of  me  United  States  should 
not  be  included  within  the  provisions  of  our  antitrust  laws,  and  with 
this  idea  in  view  we  have  accordingly  in  this  bill  broadened  the  scope 
of  these  laws  so  as  to  make  them  appUcable  to  all  places  under  tne 
jurisdiction  of  the  United  States. 

n. 

PBIOB  DISCRIMINATIONS. 

Section  2  of  the  bill  is  intended  to  prevent  unfair  discriminations. 
It  is  expressly  designed  with  the  view  of  correcting  and  forbidding  a 
common  and  widespread  unfair  trade  practice  whereby  certain  great 
corporations  and  also  certain  smaller  concerns  which  seek  to  secure  a 
monopoly  in  trade  and  commerce  by  aping  the  methods  of  the  great 
corporations,  have  heretofore  endeavored  to  destroy  competition  and 
render  unprofitable  the  business  of  competitors  by  selling  their  goods, 
wares,  and  merchandise  at  a  less  price  m  the  particidar  commimities 
where  their  rivals  are  engaged  in  business  than  at  other  places  through- 
out the  country.  This  section  expressly  forbids  discrimination  in 
price  between  different  dealers  of  commodities  that  are  sold  for  use, 
consumption,  or  resale  within  the  United  States  or  any  place  within 
its  jurisdiction,  when  such  discrimination  is  made  with  the  purpose 
or  mtent  to  thereby  destrov  or  wrongfully  injure  the  business  of  a 
competitor,  either  of  such  dealer  or  seller.  It  will  be  observed  that 
the  language  used  makes  this  section  applicable  only  to  domestic 
commerce,  or,  in  other  words,  its  application  ia  restricted  to  commerce 
carried  on  in  the  United  States,  or  in  places  imder  the  jurisdiction 
thereof,  and  has  no  reference  to  commodities  sold  either  in  this  coun- 
try or  abroad  which  are  intended  solely  for  our  export  trade.  The 
violation  of  any  of  the  provisions  of  this  section  is  made  a  misde- 
meanor, and  is  made  punishable  by  fine  or  imprisonment,  or  both. 
There  are  two  provisos  in  this  section  which  are  important.  TTie  first 
proviso  permits  discrimination  in  prices  of  commodities  on  account 
of  differences  in  grade,  quality,  and  quantity  of  the  commodity  sold, 
or  that  makes  only  due  allowance  for  difference  in  the  cost  of  trans- 
portation. The  second  proviso  permits  persons  selling  goods,  wares, 
and  merchandise  in  commerce  to  select  their  own  customers,  except 
as  provided  in  section  3,  which  will  be  considered  later.  The  neces- 
sity for  legislation  to  prevent  imfair  discriminations  in  prices  with  a 
view  of  destroying  competition  needs  little  argument  to  sustain  the 
wisdom  of  it.  In  the  past  it  has  been  a  most  common  practice  of 
great  and  powerful  combinations  engaged  in  commerce — notably  the 
Standard  6il  Co.,  and  the  American  Tobacco  Co..  and  others  of  less 
notoriety,  but  of  great  influence — to  lower  prices  oi  their  commodities, 
oftentimes  below  the  cost  of  production  in  certain  communities  ana 
sections  where  they  had  competition,  with  the  intent  to  destroy  and 
make  unprofitable  the  business  of  their  competitors,  and  with  the 
ultimate  purpose  in  view  of  thereby  acquiring  a  monopoly  in  the  par- 
ticular locality  or  section  in  which  the  discriminating  price  is  made. 
Every  concern  that  engages  in  this  evil  practice  must  of  necessity 
recoup  its  losses  in  the  particular  commimities  or  sections  where  their 
commodities  are  sold  below  cost  or  without  a  fair  profit  by  raising  the 


BEPOBT  ON  HOUSE  BILL.  31 

price  of  this  same  class  of  commodities  above  their  fair  market  value 
m  other  sections  or  communities.  Such  a  system  or  practice  is  so 
manifestlv  unfair  and  unjust,  not  only  to  competitors  who  are  directly 
injured  thereby  but  to  the  general  public,  that  your  committee  is 
stron^y  of  the  opinion  that  the  present  antitrust  laws  ou^ht  to  be 
supplemented  by  making  this  particular  form  of  discrimination  a 
specific  offense  under  the  law  when  practiced  by  those  engaged  in 
commerce. 

The  necessity  for  such  legislation  is  shown  by  the  fact  that 
19  States  have  enacted  laws  forbidding  this  particular  form 
of  discrimination  within  their  borders.  These  State  statutes  have 
practically  all  been  enacted  in  the  last  few  years,  and  most  of  them 
m  the  years  1911,  1912,  and  1913.  It  is  important  that  these  State 
statutes  be  supplemented  by  additional  legislation  by  Congress,  for 
it  is  now  possible  for  one  of  these  great  corporations  doing  business 
in  not  only  the  48  States  but  throughout  the  world  to  lower  the  prices 
of  its  commodities  in  a  particular  State  and  sell  within  that  State  at  a 
uniform  price  in  compliance  with  State  laws,  and  thereby  destroy 
the  business  of  all  maependent  concerns  and  competitors  operating 
within  the  State.  The  loss  incurred  by  such  gigantic  effort  in  de- 
stroying competition  can  be  more  than  regained  oy  general  increase 
in  tne  prices  of  their  commodities  in  other  sections.     In  fact,  com- 

Elalnt  has  been  made  to  your  committee  that  efforts  have  been  made 
y  certain  great  corporations  engaged  in  commerce  in  some  of  the 
States  which  have  enacted  statutes  forbidding  such  discrimination 
to  circumvent  the  State  laws  by  the  methods  above  described.  In 
seeking  to  enact  section  2  into  law  we  are  not  dealing  with  an  imagi- 
nary evil  or  against  ancient  practices  long  since  abandoned,  but  are 
attempting  to  deal  with  a  real,  existing,  widespread,  unfair  and 
unjust  trade  practice  that  ought  at  once  to  be  prohibited  in  so  far  as 
it  18  within  the  power  of  Congress  to  deal  with  the  subject.  This  we 
think  is  accomplished  by  section  2  of  this  bill.  As  further  showing 
tlie  necessity  tor  such  legislation,  we  call  attention  to  the  States 
which  have  neretofore  adopted  statutes  varying  in  form  but  for  the 
purpose  of  preventing  unfair  discriminations  in  price,  as  follows: 

1.  Arkansas,  act  1905,  as  amended  March  12,  1913. 

2.  Idaho,  antitrust  act  of  1911. 

3.  lowa^  Revised  Statutes. 

4.  Lousisiana.  act  of  1908. 

5.  Missouri,  Ke vised  Statutes. 

6.  Nebraska,  act  of  1913. 

7.  New  Jersey,  act  1913. 

8.  North  Carolina,  act  1913. 

9.  Oklahoma,  act  1913. 

10.  South  Carolina,  act  1902. 

11.  Utah,  act  1913. 

12.  Wisconsin,  act  1913. 

13.  Wyoming,  Revised  Statutes,  1911. 

14.  Kansas,  act  1905. 

15.  Michigan,  act  1913. 

16.  Massachusetts,  act  1912. 

17.  Montana,  act  1913. 

18.  North  Dakota,  act  of  1913. 

19.  Califomia,  act  1913. 
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III. 
KINB    PBODUCT8. 

Section  3  of  the  bill  makes  it  unlawful  for  the  owner  or  operator 
of  a  minC)  or  the  person  controlling  the  sale  of  the  product  thereof 
in  commerce,  to  aroitrarily  refuse  to  sell  such  product  to  a  responsible 
person  who  appUes  to  purchase  the  same.  This  section,  like  section  2, 
is  limited  in  its  application  to  the  United  States  and  to  places  under 
the  jurisdiction  tnereof,  and  has  no  reference  to  persons  desiring  to 
purchase  such  a  product  for  export  sale.  In  that  case  the  seller  is 
permitted  to  arbitrarily  refuse  to  sell  to  a  responsible  bidder,  for 
otherwise  a  foreign  dealer  beinjg  responsible  might  purchase  the  entire 
output  of  amine,  to  the  detriment  of  manufacturers  and  dealers  in 
the  United  Stat^  and  the  owner  be  powerless  to  prevent  it.  The 
section  is  based  on  the  broad  conservation  idea  that  natural  products 
such  as  iron,  coal,  and  other  minerals  stored  in  the  earth  as  tne  result 
of  nature's  laws  should  not  be  monopolized  by  the  mere  acquisition 
of  the  title  to  the  lands  which  contain  such  resources.  The  design 
is  to  prevent  those  who  have  acquired  or  may  acquire  a  monopoly  or 

f martial  monopoly  of  mines  from  discriminating  against  (certain  manu- 
acturers,  railroads,  or  other  persons  who  need  the  products  of  the 
mines  in  carrying  on  their  industries  where  the  commodity  is  used 
in  its  crude  state,  as  coal,  and,  further,  to  prevent  arbitrary  discrimi- 
nation against  responsible  purchasers  who  desire  to  obtain  such 
products  for  use  or  consumption  or  for  resale  to  persons  who  desire 
to  purchase  same  for  use  or  consumption. 

This  provision  is  new,  but  in  view  of  the  fact  that  many  railroad 
corporations,  the  United  States  Steel  Corporation,  and  other  corpora- 
tions have  acquired  and  own,  either  directly  or  indirectly,  through 
the  medium  or  subsidiary  corporations,  vast  areas  of  land  containing 
coal,  iron,  and  copper  and  other  minerals  in  common  use,  we  feel  that 
this  le^slation  is  needed  and  fully  justified.  By  its  enactment  into 
law  we  make  it  impossible  for  mere  ownership  of  mines  to  enable 
the  owners  or  those  disposing  of  the  products  thereof  to  direct  the 
disposal  of  such  products  into  monopolistic  channels  of  trade.  It 
will  Uberate  from  the  power  of  the  trust  every  small  manufacturer 
who  is  compelled  to  go  into  the  open  market  for  his  raw  material 
and  every  person  who  desires  to  purchase  coal  for  use  or  for  resale 
to  those  who  desire  to  purchase  for  use  or  consumption,  and  will  afford 
to  every  suc^^  manufacturer  an  opportunity  to  purchase  same  for 
cash  wnerever  offered  for  sale  in  conunerce.  The  section  expressly 
forbids  Uie  mine  owner  or  person  controlling  the  sale  of  the  product 
of  ihe  mine  to  arbitrarily  refuse  to  sell  sucn  product  to  any  respon- 
sible purchaser,  and  thereby  prevents  the  mine  owner  or  operator  from 
giving  die  prererence  to  another  and  rival  dealer  in  the  disposal  of 
such  product. 

IV. 

EXCLUSIVE    AND    '*  TYING "    CONTBACT8. 

Section  4  of  this  bill  has  apparently  been  much  misimderstood, 
and  great  confusion  seems  to  have  arisen  in  regard  to  its  provisions. 
Whether  designedly  or  from  a  misunderstandmg  of  its  purport,  we 
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know  not,  but  it  has  been  contended  very  earnestly  that  its  provisions 
prevent  exclusive  or  sole  agencies.  It  not  only  does  not  prohibit  or 
forbid  exclusive  agencies,  but  on  the  contrary  it  in  no  way  whatever 
relates  to  agencies  properly  so  termed.  Let  us  therefore  consider 
what  this  section  reallv  accomplishes.  It  prohibits  the  exclusive  or 
** tying"  contract  maae  between  the  manufacturer  and  the  dealer 
by  purchase  or  lease,  whereby  the  latter  agrees,  as  a  condition  of  his 
contract;  not  to  use  or  deal  m  the  commodities  of  the  competitor  or 
rival  of  the  seller  or  lessor.  It  is  designed  merely  to  prevent  this 
unfair  trade  practice  now  so  common  fliroughout  the  country,  and 
which  is  generally  regarded  by  everyone  who  has  given  the  subject 
any  serious  consideration  as  unjust  to  the  local  dealer  and  to  the 
community  and  as  monopolistic  in  its  e£Fects.  The  section  provides 
that  any  person  engaged  in  commerce  who  either  leases  or  makes  a 
sale  of  goods,  wares,  and  merchandise  m  the  United  States  or  in  any 
places  imder  its  jurisdiction  on  the  condition  or  understanding  that 
the  lessee  or  purchaser  thereof  shall  not  use  or  deal  in  the  goods, 
wares,  merchandise,  machinery,  supplies,  or  other  commodities  of  a 
competitor  of  either  the  lessor  or  seller  shall  be  deemed  guilty  of  a 
misaemeanor  and  punished  as  provided  in  the  section.  The  words 
"or  fix  a  price  charged  therefor  or  discount  therefrom  or  rebate 
upon  such  price''  are  merely  descriptive  of  the  different  methods 
used  by  the  manufacturers  to  induce  the  dealer  or  local  merchant  to 
enter  into  this  exclusive  or  **  tying"  contract,  which  obligates  him  to 
surrender  a  right  which  every  dealer  should  enjoy,  namely,  to  han- 
dle any  manufacturer's  goods,  wares,  or  merchandise  he  sees  fit  to 
handle.  Of  course,  the  manufacturer  must  offer  some  very  flattering 
and  extraordinary  inducements  on  his  part,  for  otherwise  no  dealer 
would  be  foolish  enough  to  enter  inio  any  such  contract.  The  first 
inducement  in  every  case  must  of  necessity  relate  to  price. 

By  firing  the  price  so  high  that  the  retail  dealer  will  make  an 
extraordinary  or  unusual  profit  on  the  commodities  actually  sold, 
the  manufacturer  is  enabled  to  induce  him  to  enter  into  an  arrange- 
ment whereby  the  local  dealer  can  actually  increase  his  profile  for  tne 
time  being  at  least  by  giving  up  his  entire  trade  in  competitive  com- 
modities which  he  is  compellea  to  handle  on  a  small  mai^in.  But, 
rest  assured  that  when  the^  local  dealer  enters  into  such  a  contract 
and  ^ves  up  a  portion  of  his  trade  to  rivals,  he  at  once  attempts  by 
the  aid  of  the  manufacturer  to  establish  a  monopoly  in  the  trade  of 
the  commodity  handled  under^  the  exclusive  contract  and  sold  at  a 
higher  profit.  If  the  transaction  results  in  completely  driving  out 
competitive  articles  from  the  community  as  the  contract  by  its 
terms  takes  diem  out  of  the  business  of  the  local  dealer,  there  can 
be  little  room  to  Question  the  contention  of  the  advocates  of  this 
svstem  that  both  tne  manufacturer  and  the  dealer  are  benefited  by 
the  transaction.  If  on  the  contrary  the  local  merchant  who  has 
tied  his  hands  by  an  exclusive  contract  can  not  drive  out  of  the 
community  competitive  articles  and  thereby  secure  a  monopoly  of 
the  trade  m  his  immediate  locality,  it  is  manifest  that  he  has  been 
seriously  hampered  and  injured  in  his  business  by  the  restrictions 
placed  upon  mm  by  his  contract.  But,  the  advocates  of  this  sys- 
tem and  practice  of  monopoly,  in  dealing  with  this  question  never 
look  beyond  the  manufacturer  or  the  locd  dealer  to  the  millions  of 
American  consumers  who  are  compelled  to  purchase  daily  the  neces- 
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sary  f ood,  raiment^  and  all  the  necessities  of  life  through  the  ordinary 
channels  of  trade  in  their  respective  communities.  What  about  the 
interest  of  consumers — the  general  public — the  American  people,  as 
a  whole  ?  How  do  they  fare  under  this  unnatural  arbitrary  sjrstem 
and  trade  practice  devised  by  American  manufacturers  and  put  in 
operation  by  great  and  powenul  combinations  in  trade  for  their  own 
enrichment  and  with  the  ultimate  view  of  obtaining  a  complete 
monopolv  in  their  specif  line  of  industry?  Undoubtedly,  the  sys- 
tem results  in  higher  prices  to  consumers.  Great  department  stores, 
and  mail-order  houses  flourish  under  it.    Local  customers  can  not 

Surchase  or  obtain  at  their  local  stores  particular  commodities 
esired  and  often  necessary  and  hence  are  compelled  to  send  their 
money  abroad  in  order  to  secure  the  desired  commodity  which  ou^ht 
under  any  fair  system  to  be  procurable  in  their  local  commumty 
through  their  local  dealer.  On  account  of  this  very  condition,  the 
temptation  to  the  local  merchant  is  verj  strong  to  break  away  from 
his  contract  and  to  deal  in  the  commodities  of  others.  The  needs  of 
his  customers  demand  constantly  that  he  should  do  so. 

The  customer  having  once  gone  to  another  dealer  or  procured  the 
desired  commoditv  through  a  mail-order  house  may  not  return  to 
his  local  dealer  and  the  goods  purchased  under  an  exclusive  or ''  tying" 
contract  may  remain  on  the  shelves  of  the  local  merchant  unsold.  iTie 
local  dealer  nas  invested  his  money  in  them ;  he  has  paid  for  them ;  they 
belong  to  him.  But  the  manufacturer  has  a  contract  that  binds  him 
not  to  deal  in  other  like  commodities.  So  every  such  contract  pro- 
vides for  a  discount  from  or  rebate  upon  such  price  as  a  further 
inducement  for  the  local^  merchant  or  retailer  to  enter  into  a  dis- 
criminating contract  which  ties  his  hands.  What  is  the  result! 
Let  us  see.  What  is  the  motiv^and  purpose  of  the  manufacturer  in 
making  or  entering  into  such  exclusive  contract?  It  is  undoubtedly 
his  purpose  to  drive  out  competition  and  to  establish  a  monopoly  in 
the  sale  of  his  commodities  in  that  particular  community  or  locality. 
His  contract  by  its  express  terms  completelv  shuts  out  competition 
in  the  business  of  the  local  dealer  with  wnom  he  makes  it.  The 
dealer  bound  by  this  exclusive  contract  not  to  handle  the  goods, 
wares^  and  mercnandise  of  another  becomes  the  ally  of  the  manufac- 
turer in  his  e£Fort  and  purpose  to  driye  out  competition  in  the  locality 
or  community  in  whicn  such  commodities  are  sold.  This  is  done  by 
means  of  extensive  advertising,  and^  let  it  be  borne  in  mind  also  that 
this  advertising  is  added  in  me  price  of  the  commodities  and  paid 
for  by  the  consumer.  If  by  the  combined  efforts  of  the  manufac- 
turer and  the  local  dealer  and  the  glowing  and  overdrawn  and  often- 
times false  advertisements  competitors  are  compelled  to  retire  from 
the  field,  a  monopoly  in  the  particular  commumty  or  locality  is  the 
invariable  result.  In  this  connection  it  is  important  to  state  that 
to-day  in  every  village  and  locality  where  there  is  only  a  single  store  and 
this  exclusive  or  "tying"  contract  is  entered  into  iJetween  the  manu- 
facturer and  the  local  dealer  concerning  any  commodity,  the  exclusive 
or  **  tying''  contract  gives  both  the  manufacturer  and  the  local  dealer 
a  complete  monopoly  of  that  particular  commodity  in  the  locality  or 
community.  That  tne  effect  of  such  a  system  is  detrimental  to  the  con- 
sumers ana  to  the  general  public  can  not  be  questioned  for  a  moment. 
The  public  is  compelled  to  pay  a  higher  price  and  local  customers 
are  put  to  the  inconvenience  of  securing  many  conmiodities  in  other 
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commtmities  or  throu^  mail-order  houses  tliat  can  not  be  prociired 
at  their  local  stores.  The  price  is  raised  as  an  inducement.  This  is 
the  local  effect.  Where  the  concern  making  these  contracts  is  already 
great  and  powerful,  such  as  the  United  Shoe  Machinery  Co.,  the  Amen- 
can  Tobacco  Co.^  and  the  General  Film  Co.,  the  exclusive  or  "tying" 
contract  made  with  local  dealers  becomes  one  of  the  ^eatest  agencies 
and  instrumentalities  of  monopoly  ever  devised  by  tne  brain  of  man. 
It  completely  shuts  out  competitors,  not  only  from  trade  in  which  they 
are  already  engaged,  but  from  the  opportunities  to  build  up  trade  in 
any  community  where  these  great  and  powerful  combinations  are 
operating  under  this  system  and  practice.  By  this  method  and  prac- 
tice the  ohoe  Machinery  Co.  has  Duilt  up  a  monopoly  that  owns  and 
controls  the  entire  machinerv  now  bemg  used  by  all  great  shoe- 
manufacturing  houses  of  the  United  States.  No  independent  manu- 
facturer of  shoe  machines  has  the  slightest  opportunity  to  build  up 
any  considerable  trade  in  this  country  while  tnis  condition  obtains. 
If  a  manufacturer  who  is  using  machmes  of  the  Shoe  Machinery  Co. 
were  to  purchase  and  place  a  machine  manufactured  by  any  mde- 
pendent  company  in  his  establishment,  the  Shoe  Machinery  Co.  could 
under  its  contracts  withdraw  all  their  machinery  from  tJie  establish- 
ment of  the  shoe  manufacturer  and  thereby  wreck  the  business  of  the 
manufacturer.  The  General  Film  Co.,  bv  the  same  method  prac- 
ticed by  the  Shoe  Machiner^r  C9.  under  tne  lease  system,  has  prac- 
ticallv  destroyed  all  competition  and  acquired  a  virtual  monopoly 
of  aU  films  manufactured  and  sold  in  the  United  States.  When  we 
consider  contracts  of  sales  made  under  this  system,  the  result  to  the 
consumer,  the  general  public,  and  the  local  dealer  and  his  business  is 
even  worse  than  under  the  lease  system. 

The  local  dealer  is  required  under  the  contract  system  to  purchase 
and  pay  for  each  article  secured  for  his  business.  He  is  required  to 
contract  for  purchase  on  condition  that  he  will  not  deal  in  Uke  articles 
manufactured  by  competitors.  If  he  can  not  sell  the  commodities 
80 purchased,  he  must  ^o  out  of  business.  It  was  shown  in  testimony 
before  the  committee  ouring  the  recent  hearings  that  a  certain  auto- 
mobile manufacturing  company,  with  a  capital  of  only  $2,000^000, 
had  made  a  profit  of  $25,000,000  net  on  their  investment  in  a  sinde 
year.  Was  that  a  profit  on  the  $2,000,000  actuallv  invested  by  me 
manufacturing  company?  Not  at  all.  It  was  the  profit  on  that 
$2,000,000  supplemented  by  many  times  that  many  millions  actually 
invested  by  local  dealers  in  the  machines  of  that  company  by  so-called 
sdling  agencies  throu^out  the  country.  The  selnng  agencies  are 
not  in  reality  agenci^  at  all,  but  are  purchasers  and  owners  of 
machines  who  have  pidd  the  full  price  therefor  under  contracts  con- 
ditioned that  these  same  dealers  will  not  deal  in  the  machines  of  any 
competitor  or  rival  company.  These  extraordinary  profits  have  been 
made  lai^ehr  on  money  actuallv  invested  in  machines  by  customers, 
hundreds  01  which  remain  unsold  in  the  possession  of  the  local  dealer. 
This  iUustration  alone  is  sufiScient  to  snow  the  absolute  unfairness 
of  any  such  practice  or  system.  The  system  is  wholly  bad  for  con- 
sumers and  tne  general  public,  and  in  its  last  analysis  detrimental  to 
the  interests  of  local  dealers  generally.  We  have  penalized  this  prac- 
tice under  the  provisions  01  section  4  and  made  it  a  misdemeanor 
punishable  aa  prescribed  in  the  section. 


36  BBPOBT  OK  HOUSE  BILL. 

V. 
SUPPLEMENT  SECTION  7   OF  8HEHMAN   ACT. 

Section  5  is  supplementary  to  the  existing  laws,  and  extends 
the  remedy  under  section  7  of  the  Sherman  Act  to  persons  injured 
in  their  business  or  property  by  the  wrongful  acts  of  persons  or 
combinations  violating  any  of  the  antitrust  laws,  and  allows  the 
recovery  of  threefold  damages  therefor. 

VI. 

DEGBEB   ADMISSIBLB   IN  OTHEB  SUIT. 

Section  6  provides  that  a  final  decree  obtained  by  the  United 
States  in  a  suit  to  dissolve^  a  corporation  or  unlawful  combination 
may  be  offered  in  evidence  in  a  suit  brought  hj  a  private  suitor  for 
damages  under  the  antitrust  laws  by  reason  of  the  unlawful  acts  of 
^e  defendant  corporation,  and  that  when  such  decree  or  judgment 
is  so  offered  it  shall  be  conclusive  evidence  of  the  same  facts  and  be 
conclusive  as  to  the  same  questions  of  law^  as  between  the  parties  in 
the  original  suit  or  proceedmg.  This  section  also  provides  that  the 
statutes  of  limitations  shall  be  suspended  in  favor  of  private  litigants 
who  have  sustained  damage  to  their  property  or  business  by^  the 
wrongful  acts  of  the  defendant  during  the  pendency  of  the  suit  or 
proceeding  institute  by  or  on  behalf  of  tne  United  States.  The 
entire  provision  is  intended  to  help  persons  of  small  means  who^  are 
injured  in  their  property  or  business  oy  combinations  or  corporations 
violating  the  antitrust  laws. 

It  is  m  keeping  with  a  recommendation  made  by  the  President  in 
his  message  to  Congress  on  the  general  subject  of  trusts  and  mo- 
nopolies. 

vn. 

F&ATEBNAL,  LABOB,  AND   OTHEB  OBOANIZATIONS. 

The  object  of  section  7  is  to  make  clear  certain  questions  about 
which  doubt  has  arisen  as  to  whether  or  not  fraternal,  labor,  con- 
sumers, agricultural,  or  horticultural  organizations,  orders,  or  associa- 
tions on^anized  for  mutual  help,  not  havmg  capital  stock  or  conducted 
for  profit,  come  within  the  scope  and  purview  of  the  Sherman  anti- 
trust law  in  such  way  as  to  warrant  the  courts  imder  interpretations 
heretofore  given  to  that  law  to  enter  a  decree  for  the  dissolution  of 
such  organizations,  orders,  or  associations  upon  a  proper  showing,  as 
may  be  done  in  regard  to  industrial  corporations  and^  combinations 
which  have  been  found  to  be  guilty  of  violation  of  its  provisions. 

A  second  paragraph  is  inserted  in  this  section  to  remove  a  ques- 
tion of  doubt  as  to  whether  associations  of  traffic,  operating,  account- 
ing, or  other  officers  of  common  carriers  for  the  purpose  of  conferring 
among  themselves  or  of  making  any  lawful  agreement  as  to  any  matter 
which  is  subject  to  the  regulating  or  supervisory  jurisdiction  of  the 
Interstate  Commerce  Commission,  come  within  the  prohibitions  of  the 
antitrust  laws. 

It  was  contended  before  your  committee  by  Mr.  Gompers,  presi- 
dent of  the  American  Federation  of  Labor,  that  under  the  interpreta- 
tions of  the  Sherman  law  as  construed   by  the  courts,  the  labor 
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oiganizations  as  thej  exist  to-day  might,  under  certain  conditions, 
be  deemed  and  held  illejgal  combinations  in  restraint  of  trade  and  be 
dissolyed  by  a  decree  ot  the  court  under  section  4  of  the  act  of  July 
2, 1890,  and  that  the  American  Federation  of  Labor  and  all  orgam- 
zations  affiliated  with  it  exist  and  operate  to-day  at  the  sufferance 
of  the  administration  in  power.  Mr.  Oompers,  among  other  things 
in  his  address  before  the  committee,  said: 

Gentlemen,  under  the  interpretation  jplaced  upon  the  Sherman  antitrust  law  by  the 
courts,  it  IB  within  the  province  and  within  the  power  of  any  administration  at  any 
time  to  begin  proceedings  to  dissolve  any  organization  of  labor  in  the  United  States 
and  to  take  chaijre  of  ana  receive  whatever  funds  any  worker  or  organization  may  have 
wanted  to  contrioute  or  felt  that  it  is  his  duty  to  contribute  to  the  organization. 

Mr.  Wbbb.  Are  there  any  suits  pending  in  the  courts  now  looking  to  this  end,  Mr. 
Oompers? 

Mr.  GoMPEBS.  There  are  no  suits  now  pending,  but  an  organization  of  workin£[men, 
the  window-glass  workers,  was  dissolved  bv  order  of  the  court  under  the  provisions 
^  of  the  Sherman  antitrust  law,  chaiged  with  conspiracy  as  an  illegal  combmation  in 
'  restraint  of  trade.  And  while  that  organization  was  dissolved  by  action  of  the  court, 
yet  it  created  no  furor,  for  this  reason:  1  have  no  desire  to  reflect  upon  the  men  who 
are  in  charge  of  that  organization  as  its  officers  and  representatives,  but  It  was,  in  my 
jud^ent,  supine  cowardness  for  them  not  to  resist  an  attempt  of  the  dissolution  of 
their  associated  e£Fort  as  a  voluntary  oiganization  of  men  to  protect  the  only  thing 
they  possessed — ^the  power  to  labor. 

Mr.  Wbbb.  Have  you  any  case  where  a  labor  oiganization  has  been  dissolved  simply 
because  they  themselves  united  in  asking  or  fixing  a  certain  wage  and  went  no  furmer 
in  wnitJTig  with  the  manufacturers? 

Mr.  GoMFEBs.  I  can  not  tell  you,  sir,  about  that.  But  that  is  the  very  essence  of 
the  life  of  the  organization.  Wnat  I  want  to  convey  is  thb,  that  there  are  probably. 
of  these  30,000  or  more  local  associations  of  workingmen,  what  we  call  locfd  unions  of 
working  men  and  working  women,  probably  more  than  two-thirds  of  whom  have  agree- 
ments with  employers.  As  a  matter  of  fact,  I  think  that  everv  observer  and  every 
humanitarian  who  knows  greeted  with  the  greatest  satisfaction  the  creation  of  the  pro- 
tocol in  the  sweated  industries  of  New  York  City  and  vicinity  which  abolished  sweat- 
shops and  long  houn  of  labor,  and  the  burdensome,  miserable  toil  prevailing,  and 
est&lished  the  combination  of  employen  and  of  work  men  and  work  women  by  which 
certain  standards  are  to  be  enforced,  and  no  employer  can  become  a  member  of  the 
minufocturers'  asBodation  in  that  trade  unless  he  is  willing  to  undersiAn  an  agreement 
by  whidi  the  conditions  prevailing  in  the  protocol  will  be  inauguratea  by  him.  Yet, 
under  the  provisions  of  the  Shierman  antitrust  law  that  association  of  manufacturers 
has  been  sued,  I  think,  for  something  like  $250,000,  because  it  is  a  conspiracy  in  re- 
stnint  of  trade. 

What  I  mean  to  say  is  this:  I  am  perfectly  satisfied  in  my  own  mind  that  the  Attor- 
ney General  of  this  adminiBtration,  the  Attorney  General  of  the  United  States  under 
the  present  administration,  is  not  going  to  dissolve  or  make  any  attempt  to  dissolve 
the  oiganizations  of  the  working  people  of  this  countr^r.  I  firmly  believe  that  if  tJbere 
ihould  be  any  of  them,  any  individual  or  an  aggregation  of  individuals,  guilty  of  any 
crime,  that  the  present  administration  would  proceed  against  them  just  as  readiljr, 
and  perhaps  more  so,  as  any  other;  I  am  speaking  of  the  procedure  against  the  oigani- 
zations themselves  and  the  dissolution  of  tnem.  But  who  can  tell  whether  this  admin- 
istration is  going  to  continue  very  lon^,  or  whether  the  same  policy  is  soing  to  be 
puxBued;  that  is,  the  policy  of  permitting  these  associations  to  exist  without  inter- 
ference or  attempts  to  isolate  them?  Who  can  tell?  What  may  come;  what  may  not 
the  future  hold  m  store  for  us  working  people  who  are  engaged  in  an  efifort  for  the 
protection  of  men  and  women  who  toil  to  make  life  better  worth  living?  We  do  not 
want  to  exist  as  a  matter  of  sufferance,  subject  to  the  whims  or  to  the  chances  or  to 
the  vindictiveness  of  any  administration  or  of  an  administration  officer.  Our  exist- 
ence is  justified  not  only  by  our  history,  but  our  existence  is  legally  the  best  concept 
of  what  constitutes  law.  it  is  an  outrage;  it  is  an  outrage  of  not  only  the  conscience; 
it  is  not  only  an  outrage  upon  justice;  it  is  an  outrage  upon  our  language  to  attempt  to 
place  in  the  same  catejgory  a  combioation  of  men  enniged  in  the  speculation  and  the 
control  €i  the  products  of  labor  and  the  products  of  tne  soil  on  the  one  hand  and  the 
associations  of  men  and  women  who  own  nothing  but  themselves  and  undertake  to 
control  nothing  but  themselves  and  their  power  to  work. 

Ifr.  Floyd.  I  want  to  see  if  I  understand  your  position.  If  I  understand  your 
potttion  under  the  existing  status  of  the  law  as  determined  by  the  Federal  courts,  if 
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the  Attorney  General  should  proceed  to  diflsolve  any  of  your  labor  oigamzatioiui  they 
could  be  diflsolved.    Is  that  your  proposition? 

Mr.  GoMFERs.  Yes,  sir. 

Mr.  Flotd.  And  that  your  existence,  therefore,  depends  uj^n  the  sufferance  of  the 
administration  which  happens  to  be  in  power  for  the  time  bemg? 

Mr.  GoMPERS.  Yes,  sir. 

Mr.  Flotd.  What  you  desire  is  for  us  to  give  you  a  legal  status  under  the  law? 

Mr.  GoMPBBS.  Yes,  sir. 

Mr.  Floyd.  So  you  can  carry  on  this  cooperative  work  on  behalf  of  the  laborers  of 
the  country  and  of  the  different  organizations  without  being  under  the  ban  of  the 
existing  law? 

Mr.  GoMPERS.  Yes,  sir. 

In  the  light  of  previous  decisions  of  the  courts  and  in  view  of  a 
possible  interpretation  of  the  law  which  would  empower  the  courts 
to  order  the  dissolution  of  such  organizations  and  associations^  your 
comxnittee  feels  that  all  doubt  should  be  removed  as  to  the  legality  of 
the  existence  and  operations  of  these  organizations  and  associations, 
and  that  the  law  should  not  be  construed  m  such  a  way  as  to  authorize 
tiieir  dissolution  by  the  courts  under  the  antitrust  laws  or  to  forbid 
the  individual  members  of  such  associations  from  carrying  out  the 
legitimate  and  lawful  objects  of  their  associations.  This  will  be 
accomplished  by  the  provisions  of  section  7  of  this  bill,  which  recognize 
as  legal  the  existence  and  operations  of  fraternal,  labor,  consumers, 
agricultural,  or  horticultural  organizations,  orders,  or  associations 
organized  for  purposes  of  mutual  help,  and  not  having  capital  stock 
or  conducted  for  profit,  and  forbids  the  danger  and  possibility  of  the 
dissolution  of  sucli  organizations,  orders,  or  associations  by  a  decree 
of  the  courts  as  unlamul  combinations  in  restraint  of  traae  or  com- 
merce under  the  provisions  of  the  antitrust  laws.  It  also  guarantees 
to  individual  members  of  such  organizations,  orders,  or  associations, 
the  right  to  pursue  without  molestation  or  legal  restraint  the  legitimate 
objects  of  such  association.  This  section  should  be  construea  in  con- 
nection with  sections  15  to  22^  inclusive,  which  regulate  the  issuance 
of  injunctions  and  provide  for  jury  trials  in  certain  cases  of  contempts 
in  Federal  courts.  The  sections  relating  to  inj unctions  and  contempts 
constitute  for  labor  a  complete  bill  of  rights  m  equitable  proceedings 
in  United  States  courts. 

This  section  further  provides  that  nothing  contained  in  the  anti- 
trust laws  shall  be  construed  to  forbid  associations  of  traffic,  operat- 
ing, accounting,  or  other  officers  of  common  carriers  for  the  purpose 
of  conferring  among*  themselves  or  of  making  any^  lawful  agreement 
as  to  anj  matter  which  is  subject  to  the  regulating  or  sirpervisory 
jurisdiction  of  the  Interstate  Commerce  (k>mxnission.  in  actual 
practice  the  officers  of  common  carriers  in  the  interest  of  the  public 
and  to  avoid  complications  must  necessarily  confer  with  the  officers 
of  other  railroad  companies,^  but  as  all  agreements  or  arrangements 
made  between  them  are  subject  to  the  jurisdiction  of  the  Interstate 
Commerce  Commission,  your  committee  consider  it  but  lust  to  make 
clear  that  such  associations  are  not  in  violation  of  the  Sherman  Act. 
When  the  desirability  of  this  provision  was  brought  to  the  atten- 
tion of  the  committee,  the  Question  was  referred  to  the  Interstate 
Commerce  Commission  by  tne  chairman  of  the  conimittee  for  its 
opinion  in  regard  to  the  proposed  legislation,  and  this  provision  as 
drawn  is  in  keeping  with  the  views  of  the  Interstate  Commerce  Com- 
mission. 
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vni.     • 

HOLDINO  COMPANIES. 

Section  8  deals  with  what  is  commonly  known  as  the  ''holding 
company/'  which  is  a  common  and  favorite  method  of  promoting 
monopoly.  "Holding  company"  is  a  torm,  generally  understood 
to  mean  a  company  that  nolds  the  stock  of  another  company  or 
companies,  but  as  we  understand  the  term  a  ''holding  company"  is 
a  company  whose  primary  purpose  is  to  hold  stocks  of  otner  com- 
panies. It  has  usually  issued  its  own  shares  in  exchange  for  these 
stocks,  and  is  a  means  of  holding  under  one  control  the  competing 
companies  whose  stocks  it  has  mus  acquired.  As  thus  defined  a 
['holding  company"  is  an  abomination  and  in  our  judgment  is  a  mere 
incorporated  form  of  the  old-fashioned  trust.  Most  of  the  corpora- 
tions engaged  in  interstate  commerce  are  organized  under  the  laws 
of  one  or  the  other  of  the  States.  It  is  right  that  this  should  be  so, 
and  it  is  right  that  the  various  States,  each  of  which  has  the  right 
to  exclude  corporations  of  any  other  State  from  its  borders,  should 
exhibit  comity  to  these  other  States,  and  that  the  Federal  Govern- 
ment, which  perhaps  has  the  right  to  exclude  corporations  of  any 
State  from  interstate  commerce,  should  exhibit  comity  to  all  the 
States. 

At  common  law  a  corporation  had  no  right  to  own  stock  in  another 
corporation,  but  from  time  to  time  the  various  States  have,  by 
special  statutes,  permitted  it,  until  now  certainly  more  than  a  ma- 
jority of  all  the  States  permit  corporate  stockholding  either  generally 
or  oi  certain  kinds  and  under  certain  conditions.  This  legislation 
in  its  early  operation  may  have  served  a  useful,  economic  purpose. 
Trade  and  commerce  could  do  as  well  without  steam  and  electricity 
as  without  the  idea  of  the  commercial  unit  which  is  embodied  in  the 
word  "corporation."  Hence  there  are  certain  corporations  which 
may  properly  be  interested  with  individuals  other  than  its  own  stock- 
holders, but  experience  has  taught  us  that  the  "holding  company" 
as  above  descnoed  no  longer  serves  any  purpose  that  is  helpful  to 
either  business  or  the  communitjr  at  lai]ge  when  it  is  operated  purely 
as  a  "holding  company."  Section  8  is  intended  to  eliminate  this 
evil  so  far  as  it  is  possible  to  do  so,  niaking  such  exceptions  from  the 
law  as  seem  to  be  wise,  which  exceptions  have  been  found  necessary 
by  business  experience  and  conditions,  and  the  exceptions  herein 
made  are  those  which  are  not  deemed  monopolistic  ana  do  not  tend 
to  restrain  trade. 

IX. 

INTEBLOOKINQ  DIBBOTOBATES. 

Section  9  of  the  bill  deals  with  the  general  subject  of  interlock^ 
ing  directorates.  The  President,  in  his  message  delivered  before 
Congress  on  January  20,  1914,  on  the  subject  of  trusts  and  monopo- 
lies, among  other  tmngs,  said: 

We  are  all  agreed  that  "private  monopoly  la  indefenalble  and  intolerable,"  and 
oar  prog;ram  la  founded  upon  that  conviction.    It  will  be  a  comprehenaive  but 
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not  a  radical  or  unacceptable  program,  and  these  are  its  items,  the  changes  which 
opinion  deliberately  sanctions  and  for  which  business  waits: 

It  waits  with  acquiescencOi  in  the  first  place,  for  laws  which  will  eCFectually  pro- 
hibit and  prevent  such  interlockinfis  of  the  penonnel  of  the  directorates  of  great  cor- 
porations— banks  and  railroads,  industrial,  commercial,  and  public-service  bodies — 
as  in  e£fect  result  in  makiog  those  who  borrow  and  those  who  lend  practically  one 
and  the  same,  those  who  seu  and  those  who  buv  but  the  same  persons  trading  with 
one  another  imder  different  names  and  in  dinerent  combinations,  and  those  who 
affect  to  compete  in  fact  partners  and  masters  of  some  whole  field  of  business.  Suf- 
ficient time  snould  be  allowed,  of  course,  in  which  to  effect  these  changes  of  organi- 
sation without  inconvenience  or  confusion. 

Such  a  prohibition  will  work  much  more  than  a  mere  negative  good  by  correcting 
the  serious  evils  which  have  arisen  because,  for  example,  the  men  who  have  been 
the  directing  spirits  of  the  great  investment  banks  have  usurped  the  place  which 
belongs  to  independent  industrial  mana^ment  working  in  its  own  behoof.  It  will 
bring  new  men,  new  eneigies,  a  new  spirit  of  initiative,  new  blood,  into  the  manage- 
ment of  our  ^at  business  enterprises.  It  will  open  the  field  of  industrial  develop- 
ment and  origination  to  scores  of  men  who  have  been  obliged  to  serve  when  their 
abilities  entitled  them  to  direct.  It  will  immensely  hearten  the  young  men  coming 
on  and  will  greatly  enrich  the  business  activities  of  the  whole  country. 

In  drafting  the  provisions  of  section  9  your  committee  has  endeav- 
ored to  carry  out  the  recommendations  of  the  President.  In  order 
that  the  corporations  affected  may  have  ample  time  in  which  to  read- 
just their  boards  of  directors  in  keeping  with  the  requirements  of  this 
act,  it  is  expressly  provided  that  tne  provisions  of  this  section  shall 
not  become  effective  until  two  years  after  the  date  of  the  approval  of 
the  act.  This  section  is  divided  into  three  paragra})hs,  each  of  which 
relates  to  the  particular  class  of  corporations  described,  and  the  pro- 
visions of  each  paragraph  are  limited  in  their  application  to  the  cor- 
porations belonging  to  the  class  named  herein. 

The  first  paragraph  deals  with  the  eligibility  of  directors  in  inter- 
state-railroad corporations,  and  provides  that  no  person  who  is  en- 
gaged as  an  individual  or  who  is  a  member  of  a  partnership  or  is  a 
director  or  other  officer  of  a  corporation  engaged  in  the  business  of 
producing  or  selling  equipment,  materials,  or  supplies,  or  in  the 
construction  or  maintenance  of  railroads  or  other  common  carriers 
engaged  in  commerce,  shall  act  as  a  director  or  other  officer  or  em- 
ployee of  any  other  corporation  or  common  carrier  engaged  in  com- 
merce to  which  he  or  such  partnership  or  corporation  sens  or  leases, 
directly  or  indirectly,  equipment,  material,  or  supplies,  or  for  whicn 
he  or  such  partnership  or  corporation,  oirectly  or  indirectly,  en- 
gages in  the  work  of  con^ruction  or  maintenance.  It  is  further 
provided  in  this  paragraph  that  no  person  who  is  engaged  as  an 
mdividual  or  who  is  a  member  of  a  partnership,  or  is  a  director 
or  other  officer  of  a  corporation  which  is  engaged  in  the  conduct 
of  a  bank  or  trust  company,  shall  act  as  a  director  or  other  officer 
or  employee  of  any  common  carrier  for  which  he  or  such  partner- 
ship,^ or  bank,  or  trust  company,  acts,  either  separately  or  in  con- 
nection with  others,  as  agent  for  or  underwriter  of  the  sale  or  disposal 
by  such  common  carrier  of  issues  or  parts  of  issues  of  its  secunties, 
or  from  which  he  or  such  partnership  or  bank  or  trust  company  pur- 
chases, either  separately  or  in  connection  with  others,  issues  or  parts 
of  issues  of  secunties  of  such  common  carriers.  The  provisions  of  this 
para^aph  prevent  absolutely  common  directors  or  interlocking  direc- 
tors oetween  corporations  occupying  relations  to  each  other  described 
therein,  without  any  reference  to  the  capital,  surplus,  and  undivided 
profits  of  the  corporations  dealing  with  each  other. 
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The  second  pan^aph  of  the  bill  deals  with  the  eligibility  of  direc- 
toiB,  oflScers,  and  employees  of  banks,  banking  associations,  and  trust 
companies  oi^anized  or  operating  xmder  the  laws  of  the  United  States, 
either  of  which  has  deposits,  capital,  surplus,  or  undivided  profits 
aggr^ating  more  than  $2,500,000,  and  provides  that  no  private 
banker  or  person  who  is  a  director  in  any  bank  or  trust  company 
organized  and  operating  under  the  laws  of  a  State  having  such  aggre- 
gate amount  of  deposits,  capital,  surplus,  and  undividedprofits  snail 
be  eligible  to  be  a  director  in  any  bank  or  banking  association  organ- 
ized or  operating  under  the  laws  of  the  United  States.  The  purpose  of 
this  provision,  wnich  relates  exclusively  to  banks  and  banking  associa- 
tions, is  to  prevent  as  far  as  possible  control  of  great  ^^egations  of 
money  and  capital  through  the  medium  of  common  directors  between 
banks  and  banking  associations,  the  object  being  to  prevent  the  con- 
centration of  money  or  its  distribution  through  a  s]^tem  of  interlocking 
directorates.^  Your  committee  have  not  deemed  it  necessary  or  wise, 
therefore,  to  include  within  the  provisions  of  this  paragraph  the  smaller 
banks  throughout  the  country,  except  where  located  in  cities  and  towns 
of  more  than  100,000  inhabitants.  There  are  three  provisos  relating 
to  this  paragraph.  The  first  proviso  excepts  from  its  provisions 
mutual  savings  banks  not  having  capital  stock  represented  oy  shares. 
The  second  proviso  permits  a  director,  officer,  or  employee  of  a  bank 
or  banking  association  or  trust  company  to  oe  a  director,  officer,  or 
or  emplovee  in  another  bank  or  trust  company  organized  under  the 
laws  of  tne  United  States  or  any^  State  where  tne  entire  capital  stock 
of  one  is  owned  by  stockholders  in  the  other.  And  the  third  proviso 
allows  a  director  of  class  A  of  a  Federal  reserve  bank,  as  definea  in  the 
Federal  reserve  act,  to  be  a  director  or  officer,  or  both  a  director  and 
officer,  in  one  member  bank.  This  is  permitted  by  the  provisions 
of  the  Federal  reserve  act,  and  this  proviso  is  inserted  to  avoid  re* 
pealing  that  provision.  * 

The  third  para^aph  of  section  9  deals  with  the  eligibility  of  di- 
rectors in  industnal  corporations  engaged  in  commerce,  and  provides 
that  no  person  at  the  same  time  shall  be  a  director  in  any  two  or 
more  corporations,  either  of  which  has  capital,  surplus,  and  undivided 
profits  abrogating  more  than  $1,000,000,  other  than  common  car- 
riers which  are  subject  to  the  act  to  regulate  commerce,  if  such  corpo- 
rations are  or  shall  have  been  theretou)re,  by  virtue  oi  their  business 
and  location  of  operation,  competitors,  so  that  an  elimination  of 
competition  by  agreement  between  them  would  constitute  a  viola- 
tion of  any  of  the  provisions  of  the  antitrust  laws.  In  this,  as  in  the 
preceding  paragraph  relating  to  banks,  it  was  not  deemed  necessary 
or  advisable  that  interlocking  directorates  should  be  prohibited  be- 
tween the  smaller  mdus trial  corporations.  The  importance  of  the 
legislation  embodied  in  section  9  of  this  bill  can  not  be  overesti- 
mated. The  concentration  of  wealth,  money,  and  property  in  the 
United  States  under  the  control  and  in  the  hands  of  a  few  individuals 
or  great  corporations  has  grown  to  such  an  enormous  extent^  that 
unless  checked  it  will  ultimately  threaten  the  perpetuity  of  our  insti- 
tutions. The  idea  that  there  are  only  a  few  men  in  any  of  our  great 
corporations  and  industries  who  are  capable  of  handling  the  anairs 
of  the  same  is  contrary  to  the  spirit  oi  our  institutions.  From  an 
economic  point  of  view,  it  is  not  possible  that  one  individual,  however 
capable,  acting  as  a  director  in  fifty  corporations,  can  render  as  effi- 
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cient  and  yaluable  service  in  directing  the  affairs  of  the  several  cor- 
porations under  his  control  as  can  fifty  capable  men  acting  as  single 
directors  and  devoting  their  entire  time  to  directing  the  affairs  of  one 
of  such  corporations.  The  truth  is  that  the  only  real  service  the  same 
director  in  a  ^eat  number  of  corporations  renders  is  in  maintaining 
uniform  policies  throughout  the  entire  system  for  which  he  acts, 
which  usually  results  to  the  advantage  of  the  ^eater  corporations 
and  to  the  disadvantage  of  the  smaller  corporations  which  ne  domi- 
nates by  reason  of  his  prestige  as  a  director  and  to  the  detriment  of 
the  public  generally. 

As  the  President  has  well  said  in  his  message,  the  adoption  of  the 
provisions  of  this  section  will  bring  new  men,  new  energies,  new  spirit 
of  initiative,  and  new  blood  into  the  management  of  our  business 
enterprises.  It  will  open  the  field  of  industrial  development  and 
ori^ation  to  scores  of  men  who  have  been  oblijged  to  serve  when 
their  abilities  entitled  them  to  direct.  It  will  immensely  hearten 
the  young  men  coming  on  and  will  greatly  enrich  the  business  activi- 
ties of  the  whole  country. 

X. 

VENUE. 

Section  10  relates  to  procedure  and  provides  that  any  suit,  action, 
or  proceeding  under  the  antitrust  laws  against  a  corporation  may  be 
brought  not  only  in  the  judicial^  district  whereof  it  is  an  inhabitant 
but  dso  in  any  district  ^erein  it  may  be  found.  Under  the  law  as 
it  now  exists,  a  suit  against  a  corporation  must  be  brought  in  the 
district  whereof  it  is  an  inhabitant. 

XI. 

SUBPOfiNAS  RUN   INTO  OTHER  DISTRICTS. 

Section  11  provides  that  in  any  suit,  action,  or  proceeding  brought 
by  or  on  behalf  of  the  United  States^  subpoenas  for  witnesses  who  are 
required  to  attend  a  court  of  the  United  States  in  an^  judicial  district 
in  any  case,  civil  or  criminal,  arising  under  the  antitrust  laws,  may 
run  into  any  other  district.  Under  the  existing  law,  subpoenas  for 
witnesses  in  such  suits  may  run  only  in  the  district  in  which  they  are 
issued. 

xn. 

PERSONAL  GUILT. 

Section  12  is  the  personal  guilt  provision  of  the  bill.  ^  It  provides 
that  whenever  a  corporation  shall  oe  guilty  of  a  violation  of  any  of 
the  provisions  of  the  antitrust  laws  the  offense  shall  be  deemed  to  be 
also  that  of  the  individual  officers  or  agents  of  such  corporation,  and 
upon  the  conviction  of  the  corporation,  any  director,  officer,  or  agent 
wiio  shall  have  authorized,  ordered,  or  done  any  of  such  prohibited 
acts  shall  be  deemed  suilty  of  a  inisdemeanor  and  upon  conviction 
therefor  shall  be  punished  as  prescribed  in  the  section. 
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xm. 

SAME  AS  SECrriON  4  OF  SHEBMAN  ACT. 

Section  13  is  a  reenactment  of  section  4  of  the  act  of  July  2,  1890, 
so  as  to  enable  the  United  States  to  proceed  against  corporations  for 
the  violation  of  any  of  the  provisions  of  this  act  as  it  is  now  authorized 
by  law  to  proceed  against  corporations  for  violations  of  the  Sherman 
Act. 

XIV. 

INJtTNCriVE  BELIEF  AUTHOBIZED. 

Section  14  authorizes  a  person,  firm,  or  corporation  or  association  to 
sue  for  and  have  injunctive  relief  aeainst  threatened  loss  or  dama^ge  by 
a  violation  of  the  antitrust  laws,  ymen  and  under  the  same  conditions 
and  principles  as  injimctive  relief  against  threatened  conduct  that 
will  cause  loss  or  damage  is  granted  bv  courts  of  equity  under  the 
rules  governing  such  proceeding.  Uncier  section  7  of  the  act  of  July 
2,  18%,  a  person  injured  in  his  business  and  prooerty  by  corpora- 
tions or  combinations  acting  in  violation  of  the  Sherman  antitrust 
law,  may  recover  loss  and  damage  for  such  wrongful  act.  There  is, 
however,  no  provision  in  the  existing  law  authorizing  a  person,  firm, 
corporation,  or  association  to  enjoin  threatened  loss  or  damage  to 
his  business  or  property  by  the  conmiission  of  such  unlawful  acts, 
and  the  purpose  of  this  section  is  to  remedy  such  defect  in  the  law. 
This  provision  b  in  keeping  with  the  recommendation  made  by  the 
Presiaent  in  his  message  to  Congress  on  the  subject  of  trusts  and 
monopolies. 

mJUNonoNs  and  contempts. 

The  remaining  sections  of  die  bill,  15  to  23,  inclusive,  are  sub- 
stantially the  same  as  the  provisions  of  the  two  separate  biUs  (H.  R. 
23635  and  H.  R.  22591,  62d  Cong.),  known  as  the  Clayton  injunction 
and  contempt  bills,  wmch  were  considered  and  passed  by  the  House 
of  Representatives  at  the  last  Congress,  but  failed  of  passage  in  the 
Senate.  They  deal  entirely  with  questions  of  Federal  procedure 
relating  to  injimctions  and  contempts  committed  without  the  pres- 
ence of  the  court.  The  reports  upon  these  bills  made  to  the  £U)use 
in  the  last  Congress  are  comprehensive  and  explain  in  detail  their 
purpose,  and  for  convenience  are  adopted  as  a  part  of  this  report. 
Thev  follow  in  order: 


EoQie  Xeport  Vo.  612,  Sixty-second  Congress,  second  session. 


REGULATION  OF  INJUNCTIONS. 


AraiL  26, 1912.— Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  C!layton,  from  the  Committee  on  the  Judiciary,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  23685.] 

The  Committee  on  the  Judiciary,  having  had  under  consideration 
H.  R.  28635,  to  amend  an  act  entitled  '^An  act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary,"  approved  March  8,  1911, 
report  the  same  back  with  the  recommendation  that  the  bill  do  pass. 

The  too  ready  issuance  of  injunctions  or  the  issuance  witnout 
proper  precautions  or  safeguards  has  been  called  to  the  attention  of 
the  Congress  session  after  session  for  many  years.  The  bill  now  re- 
ported seeks  to  remedy  the  evils  complained  of  by  legislation  directed 
to  those  specific  matters  which  have  ^ven  rise  to  most  criticism. 
These  matters  are  so  segregated  in  various  sections  of  ih^  bill  that 
they  may  be  separately  di^ussed. 

I. 

The  first  section  of  the  bill  amends  section  268  of  the  judicial 
code  which  relat4»  to  two  distinct  steps  in  the  procedure,  namely, 
notice  and  security.  But  the  amended  section  relates  only  to  the 
notice,  leaving  the  matter  of  security  to  be  dealt  with  by  a  new 
section  266a. 

TGBMEM  STATUTES. 

In  order  to  full^  understand  the  subject  of  notice  in  injunction  cases 
it  is  necessary  to  give  an  historical  r6suin£  of  the  subject  In  the  judi- 
ciary act  of  1789  which  was  passed  during  the  first  session  of  that 
year.  Congress  havingcreatea  the  different  courts  according  to  the 
scheme  outlined  by  Chief  Justice  Ellsworth,  conferred  upon  the 
courts  power  to  issue  all  writs,  including  write  of  ne  exeat  (a  form 
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of  injunction),  according  to  legal  usages  and  practice.  In  1793, 
however,  there  was  a  revision  of  that  statute,  and  among  other 
things  the  same  powers,  substantially,  were  conferred  upon^  the 
judges  as  before ;  but  at  the  end  of  the  section  authorizing  the  issu- 
ance of  injunctions,  was  this  language:  '^No  injunction  shall  be 
issued  in  any  case  without  reasonable  previous  notice  to  the  adverse 
party  or  his  attorney." 

The  law  stood  thus  until  the  general  revision  of  1873,  during 
which  period  the  law  expre^v  required  reasonable  notice  to  be 
given  in  all  cases.  But  the  will  of  Consrass  as  thus  expressed  was 
completely  thwarted  and  the  statute  nullified  by  the  peculiar  con- 
struction placed  upon  it  by  the  courts.  The  question  frequently 
arose.  The  courts  got  around  it  in  various  ways,  but  usually  by  hold- 
ing that  it  did  not  apply  to  a  case  of  threatened  irreparable  injurv, 
notwithstanding  that  its  language  was  broad  and  sweeping,  plainly 
covering  all  cases.  Another  form  of  expression  often  used  is  found 
in  Ex  parte  Poultney  (4  Peters  C.  CO.,  472) : 

Bvery  court  of  equity  possesses  the  power  to  mold  its  rules  In  r^ation  to 
the  time  of  appearing  and  answering  so  as  to  prevent  the  rule  from  working 
injustice,  and  it  is  not  only  in  the  power  of  the  court,  but  it  is  its  duty  to 
exercise  a  sound  discretion  upon  this  subject 

The  court  found  a  similar  method  of  evading  the  sweeping  pro- 
hibition of  the  revision  of  1793,  with  respect  to  notice  in  Liawrence 
V.  Bowman  (1  U.  S.  C.  C.,  Alester,  230). 

But  the  earliest  provision  requiring  notice  came  before  the  Supreme 
CJourt  in  1799,  in  New  York  v.  Connecticut  (4  Dall.,  1).  Its  consti- 
tutionality was  not  questioned.  The  only  issue  was  as  to  the  suffi- 
ciency of  the  notice,  Chief  Justice  Ellsworth,  for  the  court,  saying: 
^^The  prohibition  contained  in  the  statute  that  writs  of  injunction 
shall  not  be  granted  without  reasonable  notice  to  the  adverse  party 
or  his  attorney,  extends  to  injunctions  granted  by  the  Supreme 
Court  or  the  circuit  court  as  well  as  to  those  that  may  be  granted 
by  a  single  judge.  The  design  and  effect,  however,  of  injunctions 
must  render  a  shorter  notice,  reasonable  notice,  in  the  case  of  an 
application  to  a  court  than^  would  be  so  construed  in  most  cases  of 
an  application  to  a  single  judge,  and  until  a  general  rule  shall  be 
settled  the  particular  circumstances  of  each  case  must  also  be 
regarded." 

Here  was  a  case  in  which,  although  no  point  was  made  by  counsel 
on  any  question  of  constitutionalitv,  the  Supreme  Court  accepted 
the  comprehensive  requirement  of  the  act  of  1793  as  binding  on  all 
the  Federal  courts. 

Now  we  come  to  the  present  law,  found  in  section  263  of  the 
Judicial  Code,  and  reading  thus: 

Whenever  notice  is  given  of  a  motion  for  an  injunction  out  of  a  district 
court  the  court  or  jud$;e  thereof  may,  if  there  appears  to  be  danfrer  of  irre- 
parable injury  from  delay,  grant  an  order  restraining  the  act  sought  to  be 
enjoined  until  the  decision  upon  the  motion;  and  such  order  may  be  granted 
with  or  without  security,  in  the  discretion  of  the  court  or  Judge. 

This  was  the  law  as  contained  in  section  718  of  the  Revised 
Statutes,  said  section  having  been  enacted  in  1872.  It  simply  em- 
bodies the  practice  of  the  courts  with  respect  to  notice,  a  pnustice 
established  notwithstanding  the  nonconformity  of  the  practice  to 
the  positive  requirement  of  the  act  of  1798. 
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PROPOSED  CHANGES. 

But  it  will  be  seen  that  the  giving  of  notice  and  requiring  security, 
left  by  the  present  law  to  the  discretion  of  the  court,  is  by^  this  bill  a 
positive  duty,  except  where  irreparable  and  immediate  injury  might 
result  from  the  giving  of  a  notice  or  the  delay  incident  thereto, 
in  which  case  the  court  or  judge  may  issue  a  temporary  restraining 
order  pending  the  giving  of  the  notice.  The  concluding  part  of  the 
amended  section  has  an  effect  to  safeguard  parties  from  the  reckless 
and  inconsiderate  issuance  of  restraining  orders.  Injuries  com- 
pensable in  damages  recoverable  in  an  action  at  law  are  not  treated 
or  considered  by  me  courts  as  irreparable  in  any  proper  legal  sense, 
and  parties  attempting  to  show  why  the  injury  sought  to  be  re- 
strained is  irreparable  would  often  disclose  an  adequate  legal  remedy. 
This  provision  requires  the  reason  to  appear  in  the  order,  but  it 
shoula  be  read  in  connection  with  the  new  section  266b,  requiring 
the  order  to  be  made  by  the  court  or  judge  to  be  likewise  specific  in 
other  essentials,  and  section  266c,  requiring  that  every  complaint 
filed  for  the  purpose  of  obtaining  the  order,  m  the  cases  there  speci- 
fied, shall  contain  a  particular  description  of  the  property  or  property 
right  for  which  the  prohibitive  power  of  the  court  is  sought,  and  that 
such  complaint  shall  be  verified. 

A  valuable  provision  of  the  amendment  is  one  that  a  restraining 
order  issued  without  notice  ^^  shall  by  its  terms  expire  within  such 
time  after  entry,  not  to  exceed  seven  days,  as  the  court  or  judge  may 
fix,  unless  within  the  time  so  fixed  the  order  is  extended  or  renewed 
for  a  like  period,  after  notice  to  those  previously  served,  if  any,  and 
for  good  cause  shown,  and  the  reasons  for  sucn  extension  shall  be 
entered  of  record.*' 

A  legislative  precedent  for  such  le^slation  is  found  in  the  act  of 
1807,  wherein  it  was  provided  that  injunctions  granted  by  the  dis- 
trict courts  "  shall  not,  unless  so  ordered  by  the  circuit  court,  con- 
tinue longer  than  to  the  circuit  court  next  ensuing,  nor  shall  an  in- 
junction be  issued  by  a  district  judge  in  any  case  where  a  party  has 
had  a  reasonable  time  to  apply  to  the  circuit  court  for  the  wrif 
(U.  S.  Stat.  L.,  vol.  2,  p.  418.) 

If  the  views  of  President  Taft  on  this  subject  have  not  changed, 
he  will  welcome  an  opportunity  to  approve  a  bill  containing  such 
provisions  as  those  in  the  amendment  governing  notice,  because  in 
nis  message  of  December  7, 1909,  to  the  regular  session  of  the  Sixty- 
first  Congress,  after  a  quotation  from  the  Republican  platform  of 
1908,  he  said: 

I  recommend  that  in  compliance  with  the  promise  thus  made  appropriate 
legislation  be  adopted.  The  ends  of  Justice  will  best  be  met  and  the  chief 
cause  of  complaint  against  ill-considered  injunctions  without  notice  will  be 
removed  by  the  oiactment  of  a  statute  forbidding  hereafter  the  issuing  of  any 
injunction  or  restraining  order,  whether  temporary  or  permanent,  by  any 
Federal  court  without  previous  notice  and  a  reasonable  opportunity  to  be  heard  on 
behalf  of  the  parties  to  be  enjoined ;  unless  It  shall  appear  to  the  satisfaction  of 
ttie  court  that  the  delay  necessary  to  give  such  notice  and  hearing  would  result 
in  irrepamble  injury  to  the  complainant,  and  unless,  also,  the  court  shall  from 
the  evidence  make  a  written  finding,  which  shall  be  spread  upon  the  court 
ffilnutea,  that  immediate  and  irreparable  injury  is  likely  to  ensue  to  the  com- 
plainant, and  shall  define  the  injury,  state  why  it  is  Irreparable,  and  shall 
also  indorse  on  the  order  Issued  the  date  and  the  hour  dt  the  Issuance  of  the 
order.    Moreover,  every  tmch  injunction  or  restraining  order  issued  without 
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prevloafl  notice  and  opportunity  by  the  defendant  to  be  heard  ahonld  by  force 
of  the  statute  expire  and  be  of  no  effect  after  seven  days  from  the  Issuance 
thereof  or  within  any  time  less  than  that  period  which  the  court  may  fix, 
unless  within  such  seven  days  or  such  less  period  the  Injunction  or  order  la 
extended  or  renewed  after  previous  notice  and  opportunity  to  be  heard. 

My  judgment  Is  that  the  passage  of  such  an  act,  which  really  embodies 
the  best  practice  In  equity  and  Is  very  likely  the  rule  now  in  force  In  some 
courts,  will  prevent  the  Issuing  of  Ill-advised  orders  of  Injunction  without 
notice  and  will  render  such  orders,  when  Issued,  much  less  objectionable 
by  the  short  time  In  which  they  may  remain  effective. 

n. 

Section  266a  simply  requires  security  for  costs  and  damages  in 
all  cases,  leaving  it  no  longer  within  the  discretion  of  the  courts 
whether  any  such  security  or  none  shall  be  given. 

Prior  to  the  said  act  of  1872  (contained  in  the  revision  of  1873) 
there^  appears  to  have  been  no  legislation  on  the  matter  of  security 
in  injunction  cases;  but  that  security  was  usually  required  is  a  fact 
well  known  to  the  legal  profession.  It  seems  clearly  just  and  salu- 
tary that  the  extraordinary  writ  of  injunction  should  not  issue  in 
any  case  until  the  party  seeking  it  and  for  whose  benefit  it  issues 
has  provided  the  otner  party  with  all  the  protection  which  security 
for  damages  affords. 

It  appears  by  the^  authorities,  both  English  and  American,  to 
have  been  always  within  the  range  of  judicial  discretion,  in  the 
absence  of  a  statute,  to  waive  security,  though  better  practice  has 
been  to  reqiiire  security  as  a  condition  to  issumg  restraining  orders 
and  injimctions. 

The  new  section,  266a,  takes  the  matter  of  requiring  security  out 
of  the  category  of  discretionary  matters,  where  it  was  found  by  the 
Committee  on  Revision  and  permitted  to  remain. 

For  a  discussion  of  the  existing  law  on  the  question  of  security, 
we  refer  to  Bussell  v.  Farley  (105  U.  S.,  488). 

III. 

Section  266b  is  of  general  application.  Defendants  should  never 
be  left  to  guess  at  what  they  are  forbidden  to  do,  but  the  order 
"  shall  describe  in  reasonable  detail,  and  not  by  reference  to  the  bill 
of  complaint  or  other  document,  the  act  or  acts  sought  to  be  re- 
strained." It  also  contains  a  safeguard  against  what  have  been 
heretofore  known  as  dramet  or  blanket  injunctions,  by  which  large 
numbers  maj  be  accused,  and  eventually  punished,  for  violating 
injunctions  m  cases  in  which  they  were  not  made  parties  in  the 
legal  sense  and  of  which  they  had  only  constructive  notice,  equivalent 
in  most  cases  to  none  at  all.  Moreover,  no  person  shall  De  bound 
by  any  such  order  without  actual  personal  notice. 

EXISTING  LAW  AND  PRACTTICE. 

There  was  heretofore  no  Federal  statute  to  govern  either  the  mat- 
ter of  making  or  form  and  contents  of  orders  for  injunctions.  Of 
course,  where  a  restraining  order  is  granted  that  performs  the  func- 
tions of  order,  process,  and  notice.   But  the  writ  of  injunction,  where 
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temporary,  is  preceded  by  the  entry  of  an  order,  and  where  per- 
manent by  ihe  entry  of  a  decree. 

The  whole  matter  appears  to  have  been  left,  both  by  the  States  and 
the  Federal  Government,  to  the  courts,  which  have  mostly  conformed 
to  established  principles. 

The  most  important  of  these  was  that  the  order  should  be  suffi- 
ciently clear  and  certain  in  its  terms  that  the  defendants  could  by 
an  inspection  of  it  readily  know  what  they  were  forbidden  to  do. 

See  Arthur  v.  Oakes,  63  Fed.  Rep.,  310,  25  L.  R.  An.,  414;  St. 
Louis  Min.,  etc.,  Co.  v.  Co.  c.  Montana  Min.  Co.,  58  Fed.  Rep.,  129 ; 
Sweet  V.  Mangham,  4  Jur.,  479 ;  9  L.  J.  Ch.,  323,  34  Eng.  (Jh.,\51 ; 
Cother  v.  Midland  R.  Co.,  22  Eng.  Ch.,  469.  \ 

It  should  also  be  in  accordance  with  the  terms  of  the  prayer  of  this 
bill.  (State  v.  Rush  County,  35  Kan.,  150;  McEldowney  v.  Lowther, 
49  W.  Va.,  348.)  It  should  not  impose  a  greater  restraint  than  is 
asked  or  is  necessary  (Shubert  v.  Angeles,  80  N.  Y.  App.  Div.,  625; 
New  York  Fire  Dept.  v.  Baudet,  4  N.  Y.  Supp.,  206),  and  should  be 
specific  and  certain.  (Orris  v.  National  Commercial  Bank,  81  N.  Y. 
App.  Div.,  631 ;  St.  Rege's  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  55 
N.  Y.  App.  Div..  225;  Norris  v.  Cable,  8  Rich  (S.  C),  58;  Parker  v. 
First  Ave.  Hotel  Co.,  24  Ch.  Div.,  282 ;  Hackett  v.  Baiss,  L.  R.,  20 
Eq.,  494 ;  Dover  Harbour  v.  London,  etc.,  R.  Co.,  3  De.  G.  F.  &  J., 
559;  Ix)w  V.  Innes,  4  De  G.  J.  &  S.,  286.) 

So  it  appears  that  section  266b  really  does  not  change  the  best  prac- 
tice with  respect  to  orders,  but  imposes  the  duty  upon  the  courts,  in 
mandatory  lorm,  to  conform  to  correct  rules,  as  already  established 
by  judicial  precedent. 

That  such  provision  is  necessary  and  timely  will  appear  upon  an 
inspection  of  some  orders  which  have  issued. 

For  instance,  take  the  case  of  Kansas  &  Texas  Coal  Co.  v.  Denne^, 
decided  in  the  district  court  for  Arkansas  in  1899.  And  here,  as  m 
most  of  such  cases,  no  full  official  report  of  the  case  can  be  obtained, 
but  a  mere  memorandum.  In  this  case  the  defendants  (strikers)  were 
ordered  to  be  and  were  enjoined  from  '*  congregating  at  or  near  or 
on  the  premises  of  the  property  of  the  Kansas  &  Texas  Coal  Co. 
in,  about,  or  near  the  town  of  Huntington,  Ark.,  or  elsewhere,  for 
the  purpose  of  intimidating  its  employees  or  preventing  said  em- 
ployees from  rendering  service  to  the  Kansas  &  Texas  Coal  Co.  from 
inducing  or  coercing  bv  threats,  intimidation,  force,  or  violence  any 
of  said  employees  to  leave  the  emplojrment  of  the  said  Kansas  & 
Texas  Coal  Co.,  or  from  in  any  manner  interfering  with  or  molesting 
any  person  or  persons  who  may  be  employed  or  seek  employment  by 
and  of  the  Kansas  &  Texas  Coal  Co.  in  the  operation  of  its  coal 
mines  at  or  near  said  town  of  Huntington,  or  elsewhere." 

It  will  be  observed  that  a  defendant  in  that  suit  would  render 
himself  liable  to  punishment  for  contempt  if  he  met  a  man  seeking 
employment  by  tne  company  in  a  foreign  country  and  persuaded 
him  not  to  enter  its  service. 

The  bill  further  provides  that  it  shall  be  ^^  binding  only  upon 
parties  to  the  suit,  tneir  agents,  servants,  employees,  and  attorneys, 
or  those  in  active  concert  with  tnem,  and  who  shall  by  personal  serv- 
ice or  otherwise  have  received  actual  notice  of  the  same."  Unques- 
tionably this  is  the  true  rule>  but  unfortunately  the  courts  have  not 
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imiformly  observed  it.  Much  of  the  criticism  which  arose  from  the 
Debs  case  (64  Fed.  Rep.,  724)  was  due  to  the  fact  that  the  court 
undertook  to  make  the  order  effective  not  only  upon  the  parties 
to  the  suit  and  those  in  concert  with  them,  but  iipon  all  other  per- 
sons whomsoever.  In  Scott  v.  Donald  (165  U.  S.j  117),  the  court 
rebuked  a  violation  by  the  lower  court  in  the  following  language: 

The  decree  is  also  objectionable  because  it  enjoins  persons  not  parties  to  tbe 
suit.  This  Is  not  a  case  where  the  defendants  named  represent  those  not 
named.  Nor  is  there  alleged  any  conspiracy  between  the  parties  defendant  and 
other  unlcnown  parties.  The  acts  complained  of  are  tortious  and  do  not 
grow  out  of  any  common  action  or  agreement  between  constables  and  sherifPs 
of  the  State  of  South  Carolina.  We  have  indeed  a  right  to  presume  that  such 
officers,  though  not  named  in  this  suit,  wiU,  when  advised  that  certain  provi- 
sions of  the  act  in  question  have  been  pronounced  unconstitutional  by  the  court 
to  which  the  Constitution  of  the  United  States  refers  such  questions,  volun- 
tarily refrain  from  enforcing  such  provisions;  but  we  do  not  think  it  comports 
with  well-settled  principles  of  equity  procedure  to  include  them  in  an  injunc- 
tion in  a  suit  in  which  they  were  not  heard  or  represented  or  to  subject  them 
to  penalties  for  contempt  in  disregarding  such  an  injunction.  CFeUows  t?. 
Fellows,  4  John.  Chan.,  25,  citing  Iveson  v.  Harris,  7  Yes.,  2.57.) 

The  decree  of  the  court  below  should  therefore  be  amended  by  being  re- 
stricted to  the  parties  named  as  plaintiff  and  defendants  in  the  bill,  and  this  is 
directed  to  be  done,  and  it  is  otherwise. 

IV. 

Section  266c  is  concerned  with  cases  between  "employer  and 
employees,  or  between  employers  and  employees,  or  between  em- 
ployees, or  between  persons  employed  and  persons  seeking  employ- 
ment, involving  or  growing  out  of  a  dispute  concerning  terms  or  con- 
ditions of  employment." 

The  first  clause  of  the  new  section  266c  relates  to  the  contents  and 
form  of  the  complaint.  It  must  disclose  a  threatened  irreparable  in- 
jury to  property  or  to  a  property  right  of  the  party  making  the  appli- 
cation for  which  there  is  no  adequate  remedy  at  law.  And  the  prop- 
erty or  property  right  must  be  described  "  with  particularity." 

These  requirements  are  merely  those  of  good  pleading  and  correct 
practice  in  such  cases  established  by  a  long  line  of  precedents,  well 
understood  by  the  profession  and  wnich  should  be  but  perhaps  have 
not  been  uniformly  applied.  To  show  this  it  is  only  necessary  to 
briefly  state  the  applicable  rules,  citing  some  of  the  numerous 
authorities. 

As  the  granting  of  an  injunction  r^ts  in  some  degree  in  the  discre- 
tion of  the  chancellor,  allegations  in  the  complaint  should  show 
candor  and  frankness.  (Moffatt  v.  Calvert  County  Comm'rs,  97 
Md.,  266;  Johnston  v.  Glenn,  40  Md.,  200;  Edison  Storage  Battery 
Co.  V.  Edison  Automobile  Co.,  67  N.  J.  Eq.,  44;  Sharp  v.  Ash  ton,  3 
Ves.  &  B.,  144.) 

The  omission  of  material  facts  which,  in  the  nature  of  the  case, 
must  be  known  to  the  plaintiff  will  preclude  the  granting  of  the 
relief.  (Sprigg  v.  Western  Tel.  Co.,  46  Md.,  67;  Walker  v.  Burks, 
48  Tex.,  206.) 

An  injunction  may  be  refused  if  the  allegations  are  argumentative 
and  inferential.  (Battle  v.  Stevens,  32  Ga.,  26;  Warsop  v.  Hastings, 
22  Minn.,  437.) 

The  allegations  of  the  complaint  must  be  definite  and  certain. 
(St.  Louis  V.  Knapp  Co.,  104  U.  S.,  658.) 
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The  complaint  must  set  forth  the  facts  with  particularity  and 
minuteness  (Minor  v.  Terry,  Code  Rep.  N.  S.  (N.  S.),  384),  and 
no  material  fact  should  be  left  to  inference.     (Warsop  v.  Hastings, 

22  Minn.,  437;  Philphower  v.  Todd,  11  N.  J.  Eq.,  64;  Perkins  v.  Col- 
lins, 8  N.  J.  Eq.,  482.) 

Facts,  and  not  the  conclusions  or  opinions  of  the  pleader,  must  be 
stated.     (McBride  v.  Eoss  (D.  C),  13  App.  Cas.,  576.) 

An  injunction  should  not  ordinarily  be  granted  when  the  material 
allegations  are  made  upon  information  and  belief.  (Brooks  v.  O'Hara, 
8  Fed.  Rep.,  529;  In  re  Hohnes.  3  Fed.  Rep.  Cases  No.  1,  562.) 

The  complaint  must  clearly  show  the  threats  or  acts  of  defendant 
which  cause  him  to  apprehend  future  injury.  (Mendelson  v.  McCabe, 
144  CaL,  230 ;  Ryan  v.  Fulghum.  96  Ga..  234.)  And  it  is  not  sufficient 
to  allese  that  the  defendant  claims  tne  right  to  do  an  act  which 
plaintiff  believes  illegal  and  injurious  to  him,  since  the  intention  to 
exercise  the  right  must  be  alleged.  (Lutman  v.  Lake  Shore,  etc.,  R. 
Co,  56  Ohio  St.,  433;  Attorney  General  v.  Eau  Claire,  37  Wis.,  400.) 

The  bill  must  allege  facts  whidi  clearly  show  that  the  plaintiff 
will  sustain  substantial  injury  because  oi  the  acts  complained  of. 
(Home  Electric  Light,  etc,  Co.  v.  Gobe  Tissue  Paper  Co.,  146  Ind.. 
673;  Boston,  etc.,  Ry.  Co.  v.  Sullivan,  177  Mass.,  230;  McGovem  v. 
Loder  (N.  J.  Ch.,  1890),  20  Atl.  Rep.,  209;  Smith  v.  Lockwood,  13 
Barb.,  209 ;  Jones  v.  Stewart  (Tenn.  Ch.  App.,  1900) ,  61  Sev.,  105 ; 
Spdiane  St.  R.  Co.  v.^  Spokane^  5  Wash.,  634 ;  State  v.  Eau  Claire, 
40  Wis.,  533.  And  it  is  not  sufficient  to  merely  allege  injury  without 
stating  the  facts.  Giffing  v.  Gibb,  2  Black,  519;  Spooner  v.  Mc- 
Conn^,  22  Fed.  Cases  No.  13245 ;  Bowling  v.  Crook,  104  Ala.,  130 ; 
Grant  v.  Cooke,  X  !)•  C,  165 ;  Coast  Line  R.  Co.  v.  Caben,  50  Ga., 
451 ;  Dinwiddle  v.  Roberts,  1  Greene,  363 ;  Wabaska  Electric  Co.  v. 
Wymore  Co.,  Nebr.,  199;  Lubrs  v.  Sturtevant,  10  Or.,  170;  Farland 
V.  Wood,  85  W.  Va.,  458.) 

Since  the  jurisdiction  in  equity  depends  on  the  lack  of  an  ade- 
quate remedy  at  law,  a  bill^  for  an  injunction  must  state  facts  from 
which  the  court  can  determine  that  the  remedy  at  law  is  inadequate. 
(Pollock  V.  Farmers'  Loan  &  Tr.  Co.,  157  U.  S.,  429;  Safe-Deposit 
etc.,  Co.  V.  Anniston,  96  Fed.  Rep.,  661.) 

If  the  inadequacy  of  the  legal  remedy  depends  upon. the  defend- 
ant's insolvency  the  fact  of  insolvency  must  be  positively  alleged. 
(FuUington  v,  Kyle  Lumber  Co.,  139  Ala.,  242;  Graham  v.  Tankers- 
ley.  15  Ala.,  634.) 

An  injunction  will  not  be  granted  unless  the  complaint  shows  that 
a  refusal  to  erant  the  writ  wul  work  irreparable  injury.  (California 
Nav.  Co.  V.  Union  Transp.  C!o.,  122  Cal.,.641 ;  Cook  County  Brick  Co., 
92  HI.  App.,  626 ;  Manufacturers'  Gas.  Co.  v.  Indiana  Nat.  Gas,  etc., 
Co.,  156  Ind.,  679.)  And  it  is  not  sufficient  simply  to  allege  that  the 
injury  will  be  irreparable,  but  the  facts  must  be  stated  so  that  the 
court  may  see  that  the  apprehension  of  irreparable  injury  is  well 
founded.  (California  Nav.  Co.  v.  Union  Transp.  Co.,  122  Cal.,  641 ; 
Empire  Transp.  Co.  v.  Johnson,  76  Conn.,  79 ;  Orange  City  v.  Thaver. 
45Fla.,  502.) 

The  plaintiff  must  allege  that  he  has  done  or  is  willing  to  do 
everything  which  is  necessary  to  entitle  him  to  the  relief  sought. 
(Stanley  v.  Gadsley,  10  Pet.  (U.  S ),  521;  Elliott  v.  Sihley,  101  Ala., 
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844 ;  Burham  v.  San  Francisco  Fuse  Mfg.  Co.,  76  CaL,  26 ;  Sloan  v. 
Coolbaugh,  10  Iowa,  31;  L^wis  v.  WiSon,  17  N,  Y.  Supp.,  128; 
Spann  v.  Sterns,  18  Tex.,  556.) 

The  second  paragraph  of  section  266c  is  concerned  with  specific 
acts  which  the  oest  opinion  of  the  courts  holds  to  be  within  the  right 
of  parties  involved  upon  one  side  or  the  other  of  a  trades  dispute. 
The  necessity  for  legislation  concerning  them  arises  out  of  the  diver- 
sent  views  which  the  courts  have  expressed  on  the  subject  and  the 
aifference  between  courts  in  the  application  of  recognized  rules.  It 
may  be  proper  to  notice,  in  passing,  that  the  State  courts  furnish 
precedents  frequently  for  action  by  the  Federal  courts,  and  vice 
versa,  so  that  a  pernicious  rule  or  an  error  in  one  jurisdiction  is 
quickly  adopted  by  the  other.  It  is  not  contended  that  either  the 
Federal  or  the  State  courts  have  stood  alone  in  any  of  the  precedents 
which  are  disapproved.  The  provisions  of  this  section  of  the  bill  are 
self-explanatory,  and  in  justification  of  the  language  used  we  con- 
tent ourselves  with  submitting  quotations  from  recognized  authori- 
ties. We  cla^fy  these  authorities  by  quoting  first  the  clauses  of 
the  bill  to  which  they  have  particular  reference. 

The  first  clause: 

And  no  such  restraining  order  or  Injunction  shall  prohibit  any  person  or 
persons  from  terminating  any  relation  of  employment,  or  from  ceasing  to  per- 
form any  work  or  labor,  or  from  recommending,  advising,  or  persuading  others 
by  peaceful  means  so  to  do. 

In  Allis  Chalmers  Co.  v.  Iron  Holders'  Union  (C.  C,  150  Fed. 
R.,  155),  Judge  Sanborn  said: 

The  conclusion  to  be  drawn  from  the  cases,  as  applicable  to  this  controTerqy, 
is,  I  think,  that  the  combination  of  the  defendant  unions,  their  members,  and 
the  defendant  O'Leary,  to  strike,  and  to  further  enforce  the  strike,  and  if 
possible  to  bring  the  employers  to  terms  by  preventing  them  from  obtaining 
other  workmen  to  replace  the  strikers,  was  not  unlawful,  because  grounded  on 
Just  cause  or  excuse,  being  the  economic  advancement  of  the  union  molders,  and 
the  competition  of  labor  against  capital. 

In  Arthur  v.  Oakes  (63  Fed.  R.,  810,  317)  Justice  Harlan,  for  the 
court,  said: 

If  an  employee  quits  without  cause,  and  in  violation  of  an  express  contract 
to  serve  for  a  stated  time,  then  his  quitting  would  not  be  of  right,  and  he  would 
be  liable  for  any  damages  resulting  from  a  breach  of  his  agreement,  and  per- 
haps, in  some  states  of  case,  to  criminal  prosecution  for  loss  of  life  or  limb  by 
passengers  or  others,  directly  resulting  from  his  abandoning  his  post  at  a  time 
when  care  and  watchfulness  were  required  upon  his  part  in  the  discharge  of  a 
duty  he  had  undertaken  to  perform.  And  it  may  be  assumed  for  the  purposes 
of  this  discussion  that  he  would  be  liable  in  like  manner  where  the  contract  of 
service,  by  necessary  implication  arising  out  of  the  nature  or  the  circumstances 
of  the  employment,  required  him  not  to  quit  the  service  of  his  employer  sud- 
denly, and  without  reasonable  notice  of  his  intention  to  do  so.  But  the  vital 
question  remains  whether  a  court  of  equity  will,  under  any  circumstances,  by 
injunction,  prevent  one  individual  from  quitting  the  personal  service  of  an- 
other? An  affirmative  answer  to  this  question  Is  not,  we  think.  Justified  by 
any  authority  to  which  our  attention  has  been  called  or  of  which  we  are 
aware.  It  would  be  an  Invasion  of  one*s  natural  liberty  to  compel  him  to 
work  for  or  to  remain  in  the  personal  service  of  another.  One  who  is  placed 
under  such  constraint  is  in  a  condition  of  Involuntary  servitude — a  condition 
which  the  supreme  law  of  the  land  declares  shall  not  exist  within  the  United 
States,  or  in  any  place  subject  to  their  jurisdiction.  (Courts  of  equity  have 
sometimes  sought  to  sustain  a  contract  for  services  requiring  special  knowl- 
edge or  skill  by  enjoining  acts  or  conduct  that  would  constitute  a  breach  of 
such  contract 
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The  mle,  we  think,  Is  without  exception  that  equity  will  not  compel  the 
actual,  affirmatiye  performance  by  an  employee  of  merely  personal  services, 
any  more  than  it  will  compel  an  employer  to  retain  in  his  personal  service 
one  who,  no  matter  for  what  cause,  is  not  acceptable  to  him  for  service  of 
that  character.  The  right  of  an  employee  engaged  to  perform  personal  service 
to  qnit  that  service  rests  upon  the  same  basis  as  the  right  of  his  employer  to 
discharge  him  from  further  personal  service.  If  the  quitting  in  the  one  case 
or  the  discharging  in  the  other  is  in  violation  of  the  contract  between  the 
parties,  the  one  injured  by  the  breach  has  his  action  for  damages ;  and  a  court 
of  equity  will  not,  indirectly  or  negatively,  by  means  of  an  injunction  restrain- 
ing the  violation  of  the  contract,  compel  the  affirmative  performance  from 
day  to  day  or  the  affirmative  acceptance  of  merely  personal  services.  Relief 
of  that  character  has  always  been  regarded  as  Impracticable. 

Sitting  with  Justice  Harlan  at  circuit  in  that  case  were  other 
learned  jurists,  but  there  was  no  dissent  from  these  views. 

In  this  connection  we  cite  from  the  luminous  opinion  by  Judge 
Loring  delivering  the  opinion  in  Pickett  v.  Walsh  (192  Mass.,  572), 
a  clear  exposition  of  our  views  here  expressed.  We  regret  the  neces- 
sity of  limiting  the  quotation,  because  the  whole  opinion  could  be 
studied  with  profit. 

The  case  is  one  of  competition  between  the  defendant  unions  and  the  indi- 
vidual plaintiffs  for  the  work  of  pointing.  The  work  of  pointing  for  which 
these  two  sets  of  workmen  are  competing  is  work  which  the  contractors  are 
obliged  to  have.  One  peculiarity  of  the  case,  therefore,  is  that  the  fight  here 
is  necessarily  a  triangular  one.  It  necessarily  involves  the  two  sets  of  com- 
peting worlsmen  and  the  contractor,  and  is  not  confined  to  the  two  parties  to 
the  omtract,  as  is  the  case  where  workmen  strike  to  get  better  wages  from 
their  employer  or  other  conditions  which  are  better  for  them.  In  this  respect 
the  case  is  like  Mogul  Steamship  Co.  v,  McGregor  (23  Q.  B.  D.,  598;  S.  C,  on 
appeal  (1892) ;  A.  C,  25). 

The  right  which  the  defendant  unions  claim  to  exercise  in  carrying  their 
point  in  the  course  of  this  competition  is  a  trade  advantage,  namely,  that  they 
have  labor  which  the  contractors  want,  or,  if  you  please,  can  not  get  elsewhere ; 
and  they  insist  upon  using  this  trade  advantage  to  get  additional  work,  namely, 
the  work  of  pointing  the  bricks  and  stone  which  they  lay.  It  is  somewhat 
like  the  advantage  which  the  owner  of  back  land  has  when  he  has  bought  the 
front  lot  He  is  not  bound  to  sell  them  separately.  To  be  sure,  the  right  of  an 
individual  owner  to  sell  both  or  none  is  not  decisive  of  the  right  of  a  labor  union 
to  combine  to  refuse  to  lay  bricks  or  stone  unless  they  are  given  the  Job  of 
pointing  the  bricks  laid  by  them.  There  are  things  which  an  individual  can  do 
which  a  combination  of  individuals  can  not  do.  But  having  regard  to  the  right 
on  which  the  defendants'  organization  as  a  labor  union  rests,  the  correlative 
duty  owed  ^y  it  to  others,  and  the  limitation  of  the  defendants*  rights  coming 
from  the  increased  power  of  organization,  we  are  of  opinion  that  it  was  within 
the  rights  of  these  unions  to  compete  for  the  work  of  doing  the  pointing  and* 
in  the  exercise  of  their  right  of  competition,  to  refuse  to  lay  bricks  and  set  stone 
unless  they  were  given  the  work  of  pointing  them  when  laid.  (See  in  this 
connection  Plant  v.  Woods,  176  Mass.,  492,  502;  Berry  v,  Donovan,  188  Mass., 
S68,  857.) 

The  result  to  which  that  conclusion  brings  us  in  the  case  at  bar  ought  not  to 
be  passed  without  consideration. 

The  result  is  harsh  on  the  contractors,  who  prefer  to  give  the  work  to  the 
pointers,  because  (1)  the  pointers  do  it  by  contract  (in  which  case  the  con- 
tractors escape  the  liability  incident  to  the  relation  of  employer  and  employee) ; 
because  (2)  the  contractors  think  that  the  pointers  do  the  work  better,  and  if 
not  well  done  the  buildings  may  be  permanently  injured  by  acid ;  and,  finally, 
(3)  because  they  get  from  the  pointers  better  work  with  less  liability  at  a 
smaller  cost  Again,  so  far  as  the  pointers  (who  can  not  lay  brick  or  stone) 
are  concerned,  the  result  is  disastrous.  But  all  that  the  labor  unions  have  done 
is  to  say  you  must  employ  us  for  all  the  work  or  none  of  it.  They  have  not 
said  that  if  you  employ  the  pointers  you  must  pay  us  a  fine,  as  they  did  in 
Oarew  v.  Rutherford  (106  Masa.  1).  They  have  not  undertaken  to  forbid  the 
contractors  employing  pointers,  as  they  did  in  Plant  v.  Woods  (176  Mass.,  492). 
Bo  f^r  as  the  labor  unions  are  concerned,  the  contractors  can  employ  pointers 
if  they  choose,  but  if  the  contractors  choose  to  give  the  work  of  pointing  tJie 
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bricks  and  stones  to  others  the  unions  take  the  stand  that  the  contractors  will 
have  to  get  some  one  else  to  lay  them.  The  effect  of  this  In  the  case  at  bar 
appears  to  be  that  the  contractors  are  forced  against  their  will  to  give  the  work 
of  pointing  to  the  masons  and  bricklayers.  But  the  fact  that  the  contractors 
are  forced  to  do  what  they  do  not  want  to  do  is  not  decisive  of  the  legality  of 
the  labor  union's  acts.  That  is  true  wherever  a  strike  is  successful.  The  con- 
tractors doubtless  would  have  liked  it  better  if  there  had  been  no  competition 
between  the  bricklayers'  and  masons'  unions  on  the  one  hand  and  the  individual 
pointers  on  the  other  hand.  But  there  is  competition.  There  being  competition, 
they  prefer  the  course  they  have  taken.  They  prefer  to  give  all  the  work  to  the 
unions  rather  than  get  nonunion  men  to  lay  bricks  and  stone  to  be  pointed  by 
Ihe  plainUfTs. 

Further,  the  effect  of  complying  with  the  labor  unions'  demands  apparently 
will  be  the  destruction  of  the  plaintiff's  business.  But  the  fact  that  the  busi- 
ness of  a  plaintiff  is  destroyed  by  the  acts  of  the  defendants  done  in  pursuance 
of  their  right  of  competition  is  not  decisive  of  the  illegality  of  the  acts.  It 
was  weU  said  by  Hammond,  J.,  in  Martell  v.  White  (186  Mass.,  255,  260)  in 
regard  to  the  right  of  a  citizen  to  pursue  his  business  without  interference 
by  a  combination  to  destroy  it:  "Speaking  generally,  however,  competition 
in  business  is  permitted,  although  frequently  disastrous  to  those  engaged  in  it. 
It  is  always  selfish,  often  sharp,  and  sometimes  deadly." 

The  application  of  the  right  of  the  defendant  unions,  who  are  composed  of 
bricklayers  and  stonemasons,  to  compete  with  the  individual  plaintiffs,  who  can 
do  nothing  but  pointing  (as  we  have  said)  is  in  the  case  at  bar  disastrous  to 
the  pointers  and  hard  on  the  contractors.  But  this  is  not  the  first  case  where 
the  exercise  of  the  right  of  competition  ends  in  such  a  result  The  case  at  bar 
Is  an  instance  where  the  evils  which  are  or  may  be  incident  to  competition 
bear  very  harshly  on  those  interested,  but  in  spite  of  such  evils  competition 
is  necessary  to  the  welfare  of  the  community. 

To  the  same  effect  is  Allis-Chalmers  Co,  v.  Iron  Molders'  Union 
(C.  C.)  (160  Fed.  Rep.,  155),  per  Sanborn,  J, 

The  consensiis  of  judicial  view,  as  expressed  in  these  cases  and 
others  which  might  be  citedj  is  that  workmgmen  may  lawfully  com- 
bine to  further  their  material  interests  without  limit  or  constraint, 
and  may  for  that  purpose  adopt  any  means  or  methods  which  are 
lawful.  It  is  the  enjojment  and  exercise  of  that  right  and  none 
other  that  this  bill  forbids  the  courts  to  interfere  with. 

The  second  clause : 

Or  from  attending  at  or  near  a  house  or  place  where  any  person  resides  or 
works,  or  carries  on  business,  or  happens  to  be  for  the  purpose  of  peacefully 
obtaining  or  communicating  information,  or  of  peacefully  persuading  any  per- 
son to  work  or  to  abstain  from  working. 

This  language  is  taken  from  the  British  trades  dispute  act  of 
1906,  the  second  section  of  which  is  as  follows : 

It  shall  be  lawful  for  one  or  more  persons  acting  on  their  own  behalf  or  on 
behalf  of  an  individual,  corporation,  or  firm  in  contemplation  or  furtherance 
of  a  trade  dispute  to  attend  at  or  near  a  house  or  place  where  a  person  resides 
or  works  or  carries  on  business  or  happens  to  be  if  they  so  attend  merely  for 
the  purpose  of  peacefully  obtaining  or  communicating  information  or  of  peace- 
fully persuading  any  person  to  work  or  abstain  from  work. 

This,  it  has  been  said,  "might  well  be  termed  a  codification  of  the 
law  relating  to  peaceful  picketing  as  laid  down  by  a  majority  of  the 
American  courts."  ^Martin's  Law  of  Labor  Unions,  sec.  178.)  Upon 
the  general  subject  tne  same  author  says: 

There  are  some  decisions  which  hold  that  all  picketing  is  unlawful,  and  it 
has  been  said  that  from  the  very  nature  of  things  peaceful  picketing  is  of  rare 
occurrence  and  "  very  much  of  an  illusion,"  yet  the  view  taken  by  the  majority 
of  decisions  and  which  Is  best  supported  by  reason  is  that  picketing,  if  not 
conducted  in  such  numbers  as  wiU  of  itself  amount  to  Intimidation,  and  when 
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conflned  to  ttae  seeking  of  Information  such  as  the  number  and  names  and 
places  of  residence  of  those  at  work  or  seeking  work  on  the  premises  against 
which  the  strike  is  in  operation,  and  to  the  use  of  peaceful  argument  and  en- 
treaty for  the  purpose  of  procuring  such  workmen  to  support  the  strike  by 
quitting  work  or  by  not  accepting  work,  is  not  unlawful,  and  will  furnish  no 
ground  for  injunction  or  an  action  at  law  for  damages.  •  •  •  That  the 
views  set  forth  in  this  section  are  correct  does  not  admit  of  doubt  Indeed,  it 
may  readily  be  seen  that  the  right  almost  uniyersally  conceded  to  striking  work- 
men to  use  peaceable  argument  and  persuasion  to  induce  other  workmen  to 
aid  them  In  their  strike  might,  and  very  probably  would  be,  most  seriously 
hampered  if  the  right  of  picketing  were  denied.  **  The  right  to  persuade  new 
men  to  quit  or  decline  employment  is  of  little  worth  unless  the  strikers  may 
ascertain  who  are  the  men  that  their  late  employer  has  persuaded-  or  is  at- 
tempting to  persuade  to  accept  employment"  While  it  is  true  that  in  the 
guise  of  picketing  strikers  may  obstruct  and  annoy  the  new  men,  and  by  insult 
and  menacing  attitude  intimidate  them  as  effectually  as  by  physical  assault, 
yet  it  can  always  be  determined  from  the  evidence  whether  the  efforts  of  the 
pickets  are  limited  to  getting  into  communication  with  the  new  men  for  the  pur- 
pose of  presenting  arguments  and  appeals  to  their  free  Judgment  (Martin's 
Modem  Law  of  Labor  Unions,  sec.  169,  pp.  283,  234,  and  235.) 

The  third  clause: 

Or  from  ceasing  to  patronize  or  to  employ  any  party  to  such  dispute ;  or  from 
recommending,  advising,  or  persuading  others  by  peaceful  means  so  to  do. 

The  best  opinion  to  be  gathered  from  the  conflicting  opinions  on 
this  matter  have  been  well  summarized  in  the  most  recent  textbook 
on  the  subject  as  follows: 

It  is  lawful  for  members  of  a  union,  acting  by  agreement  among  themselves, 
to  cease  to  patronize  a  person  against  whom  the  concert  of  action  is  directed 
when  they  regard  it  for  their  interest  to  do  so.-  This  is  the  so-called  "  primary 
boycott,"  and  in  furtherance  thereof  it  is  lawful  to  circulate  notices  among  the 
members  of  the  union  to  cease  patronizing  one  with  whom  they  have  a  trade 
dispute  and  to  announce  their  intention  to  carry  their  agreement  into  effect 
For  instance,  if  an  employer  of  labor  refuses  to  employ  union  men  the  union 
lias  a  right  to  say  that  its  members  will  not  patronize  him.  A  combination 
between  persons  merely  to  regulate  their  own  conduct  and  affairs  is  allowable, 
and  a  lawful  combination  though  others  may  be  indirectly  affected  thereby. 
And  the  fact  that  the  execution  of  the  agreement  may  tend  to  diminish  the 
profits  of  the  party  against  whom  such  act  is  aimed  does  not  render  the  partici- 
pants liable  to  a  prosecution  for  a  criminal  conspiracy  or  to  a  suit  for  injunc- 
tion. Even  though  he  sustain  financial  loss,  he  will  be  without  remedy,  either 
In  a  court  of  law  or  a  court  of  equity.  So  long  as  the  primary  object  of  the 
combination  is  to  advance  its  own  interests  and  not  to  inflict  harm  on  the  per- 
son against  whom  it  Is  directed,  it  is  not  possible  to  see  how  any  claim  of 
illegality  could  be  sustained.  (Martinis  Modem  Law  of  Labor  Unions,  pp.  107, 
106.  and  109.) 

It  is  not  unlawful  for  members  of  a  union  or  their  sympathizers  to  use,  in 
aid  of  a  Justifiable  strike,  peaceable  argument  and  persuasion  to  induce  cus- 
tomers of  the  person  against  whom  the  strike  is  in  operation  to  withhold  their 
patronage  from  him,  although  their  purpose  in  so  doing  is  to  injure  the  busi- 
ness of  their  former  employer  and  constrain  him  to  yield  to  their  demands,  and 
the  same  rule  applies  where  the  employer  has  locked  out  hfs  employees.  These 
nctff  may  be  consummated  by  direct  communication  or  through  the  medium 
of  the  press,  and  it  is  only  when  the  combination  becomes  a  conspiracy  to  in- 
jure, by  threats  and  coercion,  the  property  rights  of  another  that  the  power 
of  the  courts  can  be  invoked.  The  vital  distinction  between  combinations  of 
this  character  and  boycotts  is  that  here  no  coercion  is  present  while,  as  was 
heretofore  shown,  coercion  is  a  necessary  element  of  a  boycott  In  applying 
the  principles  stated  it  has  been  held  that  the  issuance  of  circulars  by  members 
of  a  labor  union  notifying  persons  engaged  In  the  trade  of  controversies  existing 
between  such  members  and  their  employer  and  requesting  such  persons  not  to 
deal  with  the  employer  is  not  unlawful  and  will  not  be  enjoined  where  no  in- 
timidation or  violence  is  used.  (Martin's  Modem  Law  of  Labor  Unions,  pp. 
100  and  110.) 

Said  Mr.  Justice  Van  Orsdel  in  his  concurring  opinion  in  Court  of 
Appeals  of  the  District  of  Columbia  (the  American  Federation  of 
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Labor  et  al.,  appellants,  v.  the  Buck's  Stove  A  Range  Co.,  No.  1916, 
Decided  Mar.  11, 1909) : 

Applying  the  same  principle,  I  conceiye  it  to  be  the  privilege  of  one  man,  or  a 
number  of  men,  to  Individually  conclude  not  to  patronize  a  certain  person  or 
corporation.  It  is  also  the  right  of  these  men  to  agree  together,  and  to  advise 
others,  not  to  extend  such  patronage.  That  advice  may  be  given  by  direct 
communication  or  through  the  medium  of  the  press,  so  long  as  it  is  nether  in 
the  nature  of  coercion  or  a  threat. 

As  long  as  the  actions  of  this  combination  of  individuals  are  lawful,  to  this 
point  it  is  not  clear  how  they  can  become  unlawful  because  of  their  subsequent 
acts  directed  against  the  same  person  or  corporation.  To  this  point  there  is  no 
conspiracy — no  boycott.  The  word  "  boycott "  is  here  used  as  referring  to  what 
Is  usually  understood  as  "  the  secondary  boycott,"  and  when  used  in  this  opin- 
ion it  is  intended  to  be  applied  exclusively  in  that  sense.  It  is,  therefore,  only 
when  the  combination  becomes  a  conspiracy  to  injure  by  threats  and  coercion 
the  property  rights  of  another  that  the  power  of  the  courts  can  be  invoked. 
This  point  must  be  passed  before  the  unlawful  and  unwarranted  acts  which 
the  courts  will  punish  and  restrain  are  committed. 

The  definition  of  a  boycott  given  by  Judge  Taft  in  Toledo  Ck>.  v,  Penna.  Go. 
(64  Fed.,  730)  is  as  follows:  "As  usually  understood,  a  boycott  is  a  combina- 
tion of  many  to  cause  a  loss  to  one  person  by  coercing  others  against  their  will 
to  withdraw  from  him  their  beneficial  business  intercourse  through  threats 
that,  unless  those  others  do  so,  the  many  will  cause  similar  loss  to  them.** 
In  Gray  v.  Building  Trades  Council  (91  Minn.,  171)  the  word  "boycott*'  Is 
defined  as  follows:  "A  boycott  may  be  defined  to  be  a  combination  of  several 
persons  to  cause  a  loss  to  a  third  person  by  causing  others  against  their  will 
to  withdraw  from  him  their  beneficial  business  intercourse  through  threats  that 
unless  a  compliance  with  their  demands  be  mad^  the  persons  forming  the  combi- 
nation will  cause  loss  or  injury  to  him,  or  an  organization  formed  to  exclude  a 
person  from  business  relations  with  others  by  persuasion,  intimidation,  and 
other  acts  which  tend  to  violence,  and  thereby  cause  him  through  fear  of  re- 
sulting injury  to  submit  to  dictation  in  the  management  of  his  affairs.  Such 
acts  constitute  a  conspiracy  and  may  be  restrained  by  injunction.*'  In  Brace 
Brothers  v,  Evans  (8  R.  &  Ck>rp.  L.  J.,  561)  it  is  said:  "The  word  itself  implies 
a  threat.  In  popular  acceptation  it  is  an  organized  effort  to  exclude  a  person 
from  business  relations  with  others  by  persuasion,  intimidation,  and  other  acts 
which  tend  to  violence,  and  they  coerce  him,  through  fear  of  resulting  injury,  to 
submit  to  dictation  in  the  management  of  his  affairs.*' 

It  will  be  observed  that  the  above  definitions  are  in  direct  conflict  with  the 
earlier  E2nglish  decisions  and  indicate  a  distinct  departure  by  our  courts.  This 
undoubtedly  is  in  recognition  of  the  right  of  a  number  of  individuals  to  combine 
for  the  purpose  of  improving  their  condition.  The  rule  of  the  Englsh  common 
law,  from  which  we  have  so  far  departed,  is  expressed  in  Bowen  v.  Hall  (6 
Q.  B.  Div.,  333)  as  follows:  "  If  the  persuasion  be  used  for  the  Indirect  purpose 
or  injuring  the  plaintiff,  or  of  benefiting  the  defendant  at  the  expense  of  the 
plaintiff,  it  is  a  malicious  act,  which  is  in  law  and  in  fact  a  wrong  act,  and 
therefore  a  wrongful  act,  and  therefore  an  actionable  act  if  injury  ensues 
from  it*' 

From  this  clear  distinction  it  will  be  observed  that  there  is  no  boycott  until 
the  members  of  the  organization  have  passed  the  point  of  refusing  to  patronize 
the  person  or  corporation  themselves  and  have  entered  the  field  where,  by 
coercion  or  threats,  they  prevent  others  from  dealing  with  such  persons  or  cor- 
poration.   I  fully  agree  with  this  distinction. 

So  long,  then,  as  the  American  Federation  of  Labor  and  those  acting  undtsr 
its  advice  refused  to  patronize  complainant,  the  combination  had  not  arisen  to 
the  dignity  of  an  unlawful  conspiracy  or  a  boycott. 

In  Hopkins  v.  Oxley  Stave  Co.  (83  Fed.  K.,  912),  Judge  Caldwell, 
in  a  dissenting  opinion,  said : 

While  laborers,  by  the  application  to  them  of  the  doctrine  we  are  considering, 
are  reduced  to  individual  action,  it  is  not  so  with  the  forces  arrayed  against 
them.  A  corporation  is  an  association  of  individuals  for  combined  action; 
trusts  are  corporations  combined  together  for  the  very  purpose  of  collectivH 
action  and  boycotting;  and  capital,  which  is  the  product  of  labor,  is  in  itself 
a  powerful  collective  force.    Indeed,  according  to  this  supposed  rule,  every 
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eorporation  and  trust  in  the  country  is  an  unlawful  combination,  for  while 
its  business  may  be  of  a  kind  that  its  individual  members,  each  acting  for 
himself,  might  lawfully  conduct,  the  moment  they  enter  into  a  combination 
to  do  that  same  thing  by  their  combined  effort,  the  combination  becomes  an 
nnlawful  conspiracy.    But  the  rule  is  never  so  applied. 

Corporations  and  trusts  and  other  combinations  of  individuals  and  aggre- 
gations of  capital  extend  themselves  right  and  left  through  the  entire  com- 
munity, boycotting  and  inflicting  irreparable  damage  upon  and  crushing  out 
all  small  dealers  and  producers,  stifling  competition,  establishing  monopolies,  re- 
ducing the  wages  of  the  laborer,  raising  the  price  of  food  on  every  man's  table, 
and  of  the  clothes  on  his  back  and  of  the  house  that  shelters  him,  and  inflict- 
ing on  the  wage  earners  the  pains  and  penalties  of  the  lockout  and  the  black 
list,  and  denying  to  them  the  right  of  association  and  combined  action  by 
refusing  employment  to  those  who  are  members  of  labor  organizations;  and 
all  these  things  are  justified  as  a  legitimate  result  of  the  evolution  of  industries 
resulting  from  new  social  and  economic  conditions,  and  of  the  right  of  every 
man  to  carry  on  his  business  as  he  sees  fit,  and  of  lawful  competition.  On  the 
other  hand,  when  laborers  combine  to  maintain  or  raise  their  wages  or  other- 
wise to  better  their  condition  or  to  protect  themselves  from  oppression  or  to  at- 
tempt to  overcome  competition  with  their  labor  or  the  products  of  their  labor 
in  order  that  they  may  continue  to  have  employment  and  live,  their  action, 
however  open,  peacefTil,  and  orderly,  Is  branded  as  a  "  conspiracy."  What  is 
••competition"  when  done  by  capital  is  "conspiracy"  wben  done  by  laborers. 
No  amount  of  verbal  dexterity  can  conceal  or  justify  this  glaring  discrimination. 
If  the  vast  aggregation  and  collective  action  of  capital  is  not  accompanied  by 
a  corresponding  organization  and  collective  action  of  labor,  capital  will 
speedily  become  proprietor  of  the  wage  earners  as  well  as  the  recipient  of  the 
profits  of  their  labor.  This  result  can  only  be  averted  by  some  sort  of  organiza- 
tion that  will  secure  the  collective  action  of  wage  earners.  This  is  demanded, 
not  in  the  interest  of  wage  earners  alone,  but  by  the  highest  considerations  of 
public  policy. 

In  Vegelahn  v.  Gunter  (167  Mass.,  92)  Justice  Holmes,  now  oi 

the  Supreme  Court  of  the  United  States,  delivering  the  opinion, 

said: 

It  is  plain  from  the  slightest  consideration  of  practicar  affairs,  or  the  most 
superficial  reading  of  industrial  history,  that  free  competition  means  combina- 
tion, and  that  the  organization  of  the  world,  now  going  on  so  fast,  means  an 
ever-increasing  might  and  scope  of  combination.  It  seems  to  me  futile  to  set 
our  fbces  against  this  tendency.  Whether  beneficial  on  the  whole,  as  I  think  it 
is,  or  detrimental,  it  is  inevitable,  unless  the  fundamental  axioms  of  society 
and  even  the  fundamental  conditions  of  life  are  to  be  changedL  One  of  the 
eternal  conflicts  out  of  which  life  is  made  up  is  that  between  the  effort  of 
every  man  to  get  the  most  he  can  for  his  services  and  that  of  society,  dls- 
goised  under  the  name  of  capital,  to  get  his  services  for  the  least  possible 
return.  Combination  on  the  one  side  Is  potent  and  powerful.  Ck)mbinatlon 
on  the  other  is  a  fair  and  equal  way.  *  *  *  If  it  be  true  that  the  work- 
ingmen  may  combine  with  a  view,  among  other  things,  to  getting  as  much 
as  they  can  for  their  labor,  just  as  capital  may  combine  with  a  view  to  get- 
ting the  greatest  possible  return,  it  must  be  true  that  when  combined  they  have 
the  same  liberty  that  combined  capital  has,  to  support  their  interest  by  argu- 
ment, persuasion,  and  the  bestowal  or  refusal  of  those  advantages  which  they 
otherwise  lawfully  control. 

The  logic  of  Justice  Sherwood,  of  the  Supreme  Court  of  Missouri, 
in  Marx  &  Haas  Co.  t;.  Watson  (56  L.  R.  A.,  951),  appears  unan- 
swerable. He  discussed  the  question  from  a  constitutional  stand- 
point, taking  for  his  text  the  Missouri  bill  of  rights,  substantially 
the  same  as  the  first  amendment  to  the  Federal  Constitution,  saying 
(p.  966) : 

The  evident  idea  of  that  section  is  penalty  or  punishment,  and  not  prevention, 
because  if  prevention  exists,  then  no  opportunity  can  possibly  arise  for  one 
becoming  responsible  by  saying,  writing,  or  publishing  "whatever  he  will  on 
any  subject"  The  two  ideas — the  one  absolute  freedom  "to  say,  write,  or 
publish  whatever  he  will  on  any  subject,"  coupled  with  responsibility  therefor, 
and  the  other  Idea  of  preventing  any  such  free  speech,  free  writing,  or  free 
fmbllcatlon — can  not  coexif>t. 
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The  opinion  continues,  after  citing  authorities,  Federal  and  State, 
as  follows: 

Section  14,  eupra,  makes  no  distinction  and  authorizes  no  difference  to  be 
made  by  courts  or  legislatures  between  a  proceeding  set  on  foot  to  enjoin  the 
publication  of  a  libel  and  one  to  enjoin  the  publication  of  any  other  sort  or 
nature,  however  Injurious  It  may  be,  or  to  prohibit  the  use  of  free  speech  or 
free  writing  on  any  subject  whatever,  because  wherever  the  authorl^  of  in- 
junction begins  there  the  right  of  free  speech,  free  writing,  or  free  publica- 
tion ends.  No  halfway  house  stands  on  the  highway  between  absolute  pre- 
vention and  absolute  freedom. 

The  fourth  clause: 

Or  from  paying  or  giving  to  or  withholding  from  any  person  engaged  in  such 
dispute  any  strike  benefits  or  other  moneys  or  things  of  value. 

In  at  least  two  instances  State  courts  (Reynolds  v.  Davis,  198 
Mass.,  294,  and  A.  S.  Barnes  &  Co.  v.  Chicago  "[typographical  Union, 
232  111.,  424)  have  held  that  if  the  purpose  or  a  strike  was  un- 
lawful the  officers  and  members  of  unions  should  be  enjoined  from 
giving  financial  aid  in  the  form  of  strike  benefits  in  furtherance 
thereof.  But  in  the  only  case  of  the  kind  disposed  of  by  a  Federal 
court  an  entirely  different  conclusion  was  reached.  In  A.  S.  Barnes  & 
Co.  y.  Berry  (157  Fed.  K,  883)  it  was  held  without  exception  or 
qualification  that  an  employer  against  whom  a  strike  was  in  operation 
could  not  have  enjoined  the  officers  of  a  imion  from  giving  its 
striking  members  strike  benefits.    The  reason  assigned  was  that-- 

the  strike  benefit  fund  Is  created  by  moneys  deposited  by  the  men  with  the 
general  officers  for  the  support  of  themselves  and  families  in  times  of  strike, 
and  the  court  has  no  more  control  of  it  than  it  would  have  over  deposits  made 
by  them  in  the  banka 

This  decision  is  in  harmony  with  two  recent  English  decisions — 
Denabey,  etc.,  C<Jllieries  v.  Yorkshire  Miners'  Assn.  (75  L.  J.  K.  B., 
884}  ;  Lyons  v.  Wilkins  (67  L.  J.,  ch.  383). 

The  fifth  and  sixth  clauses : 

Or  from  peaceably  assembling  at  any  place  in  a  lawful  manner  and  for 
lawful  purposes ;  or  from  doing  any  act  or  thing  which  might  lawfully  be  done 
in  the  absence  of  such  dispute  by  any  party  thereto. 

After  all  that  can  be  asserted  against  the  provisions  of  section 
266c,  or  any  provision  of  the  bill  elsewhere  found  has  been  said,  we 
can  truly  say  that  it  does  not  transcend  or  contravene  the  clear  and 
conclusive  statement  of  the  law  as  stated  in  National  Fireproofing 
Co.  V.  Mason  Builders  Assn.  (169  Fed.  Rep.,  260).  Delivering  the 
opinion  of  the  court  in  that  case,  Judge  Noyes  said  (p.  265) : 

As  a  general  rule  It  may  be  stated,  that  when  the  chief  object  of  a  com< 
bination  is  to  injure  or  oppress  third  persons,  it  is  a  conspiracy ;  but  that  when 
such  Injury  or  oppression  is  merely  incidental  to  the  carrying  out  of  a  lawful 
purpose,  it  is  not  a  conspiracy.  Stated  in  another  way :  A  combination,  entered 
into  for  the  real  malicious  purpose  of  injuring  a  third  person  in  his  business 
or  property,  may  amount  to  a  conspiracy  and  furnish  a  ground  of  action  for 
damages  sustained  or  call  for  an  injunction,  even  though  formed  for  the 
extensible  purpose  of  benefiting  Us  members,  and  actually  operating  to  some 
extent  to  their  advantage.  But  a  combination  without  such  ulterior  oppressive 
object  entered  into  merely  for  the  purpose  of  promoting  by  lawful  means  the 
common  interests  of  Its  members,  is  not  a  conspiracy.  A  laborer,  as  well  as 
a  builder,  trader,  or  manufacturer,  has  the  right  to  conduct  his  atfairs  in 
any  lawful  manner,  even  though  he  may  thereby  injure  others.  So  several 
laborers  and  builders  may  combine  for  mutual  advantage,  and  so  long  as  the 
motive  l8  nnt  ninjlclous.  the  object  not  nnlnwfnl  nor  oppressive,  nnd  the  menns 
neither  deceitful  nor  fraudulent,  the  ref^nlt  Is  not  a  conspiracy,  although  it  may 
necessarily  work  Injury  to  other  persons.    The  damage  to  such  persons  may 
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be  sertoQS — ^it  may  even  extend  to  their  ruin — ^but  If  It  is  inflicted  by  a  com- 
bination in  the  legitimate  pursuit  of  its  own  affairs,  is  a  damnum  absque  injuria. 
The  damage  is  present,  but  the  unlawful  object  is  absent.  And  so  the  essential 
question  must  always  be,  whether  the  object  of  a  combination  is  to  do  harm 
to  others  or  to  exercise  the  rights  of  the  parties  for  their  own  benefit. 

Any  attack  upon  the  policy  of  this  section  of  the  bill  must  be 
directed  at  its  specific  prohibitions;  nor  will  any  mere  general  criti- 
cism, or  any  attack  which  does  not  particularize  herein,  be  worthy 
of  serious  attention.  The  ready  and  perfect  defense  to  all  such  is 
at  hand,  and  imposes  no  difficult  task.  Is  there  any  reason  why  the 
complainant,  seeking  an  injunction  against  workingmen,  should  not 
describe  with  particularity  in  his  cause  of  complaint  the  nature  of  the 
threatened  injury,  and  the  property  or  property  right  involved,  as 
in  other  cases?  Is  tiiere  any  reason  why  an  injunction  should  issue 
at  all  involving  or  growing  out  of  the  relation  created  between  em- 
plo;^er  and  employee  to  prevent  the  termination  of  the  relation,  or 
advising  and  persuading  others  to  do  so,  or  to  prevent  the  unre- 
stricted communication  and  exchange  of  information  between  per- 
sons, or  the  giving  of  aid  by  financial  contributions  in  any  labor 
affair  or  dispute?  Is  there  any  reason,  after  a  labor  dispute  has 
arisen  and  a  socially  hostile  attitude  has  oeen  created,  for  an  injunc- 
tion to  prevent  abstinence  in  patronizing  or  service  by  one  party  for 
the  other's  benefit,  or  the  exercise  of  the  right  of  free  speech  in  ad- 
vising or  inducing  such  abstinence  on  the  part  of  others?  Is  there, 
in  short,  anv  good  reason  why,  after  a  dispute  has  arisen  and  the 
parties  are  ^  at  arms  length,"  a  court  of  equity  should  interpose  its 
strong  arm  merely  because  such  dispute  has  arisen? 

At  its  hearings  the  committee  had  the  benefit  of  learned  and 
illuminating  ar^ments  against  the  several  bills.  C!ounsel  in  oppo- 
sition were  patiently  and  respectfully  heard,  and  the  committee 
profited  largely  by  having  heard  them,  as  is  shown  by  the  results 
of  its  labors.^  The  bill  does  not  interfere  with  the  Sherman  Antitrust 
Act  at  all:  it  leaves  the  law  of  conspiracy  untouched,  and  is  not 
open  to  effective  criticism  on  any  constitutional  ground.    The  sub- 

1'ect  of  the  constitutionalitv  of  such  legislation  was  exhausted  at  the 
learings  on  the  contempt  bill  (H.  B.  22591),  returned  to  the  House 
with  a  separate  report  in  which  all  constitutional  objections  are  fully 
met 

NO  QUESTIOK  OF  CONSTITUTIONALJTY  INVOLVED. 

This  bill  does  not,  any  more  than  does  the  contempt  bill,  invade 
the  jurisdiction  of  the  courts  or  attempt  legislatively  to  exercise  a 
judicial  function.  It  merely  limits  and  circumscribes  the  remedy 
and  procedure.  While  we  tiere  enter  into  no  elaborate  discussion 
of  the  authorities  on  this  topic,  yet,  for  convenience  of  reference,  we 
insert  a  synopsis.    On  point  of  inconsistency  between  our  theory  of 

fovemment  and  exercise  of  arbitrary  power  see  Yick  Wo  v.  Hop- 
ins  (118  U.  S.  Rep.,  869).  For  a  case  in  which  Congress  was  held 
to  have  constitutionally  exercised  power  to  take  away  all  remedy 
see  Finck  v.  O'Neill  (106  U.  S.,  272) ;  and  for  a  case  wnere  a  statute 
taking  away  the  power  to  issue  an  injunction  in  a  certain  case  wherein 
the  jurisdiction  had  been  previously  held  and  exercised  was  recog- 
nized without  question  as  of  binding  force  see  Sharon  v.  Terry  (§6 
Fed.  Bep.,  365).    For  a  general  statement  of  the  proposition  that 
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the  inferior  courts  of  the  United  States  are  all  limited  in  their  nature 
and  constitutions  and  have  not  the  powers  inherent  in  courts  existing 
by  prescription  or  by  the  common  law  see  Gary  v.  Curtiss  (3  How. 
(tJ.  S.),  236,  254).  The  same  principle  still  more  elaborately  stated 
and  applied,  Ex  parte  Robinson  (19  Wall.  (U.  S.),  505). 

Many  decisions  on  the  question  of  injimctive  process  and  juris- 
diction in  labor  cases  are  greatly  influenced  by,  and,  indeed,  some- 
times founded  upon,  precedents  ^ablished  when  to  be  a  waee  earner 
was  to  be  a  servant  wnose  social  and  legal  status  was  little  aboye  that 
of  slavery.    But  even  England  has  preceded  us  in  new  views  and 

Eolicies  herein.  The  English  act  of  1906,  set  forth  at  length  in  the 
earings,  goes  farther  than  it  has  yet  been  deemed  possible  to  go  in 
this  country  in  relieving  labor,  and  especially  organized  labor,  of 
legal  burdens  and  discriminations.  The  Supreme  Court  has  more 
than  once  protested  against  attempts  by  any  branch  of  the  Govern- 
ment to  exercise  arbitrary  power,  and  the  courts  should,  and  probably 
will,  welcome  the  definite  limitations  contained  in  tliis  bill  if  it 
should  be  enacted. 

The  idea  has  been  advanced,  and  ably  supported  in  argument,  by 
one  of  the  proponents  of  this  le^slation  that  liberty,  and  more  oi  it, 
is  safe  in  the  hands  of  the  workingmen  of  the  country.  We  are  con- 
vinced of  the  merit  and  truth  of  that  contention.  The  tendency 
toward  freedom  and  liberation  from  leffal  trammels  and  impedi- 
ments to  progress  and  to  a  great  social  advance  is  seen  in  nearly  all 
civilized  nations.  It  is  an  unpropitious  time  to  oppose  a  reform  like 
that  embodied  in  this  bill,  in  view  of  the  fact  that  the  abuses  of  power 
which  it  seeks  to  terminate  have  been,  admittedly,  numerous  and 
flagrant. 

[H.  R.  28036,  sixty-second  Congrera,  second  session.] 
In  the  House  of  Rcpbesentatives,  April  22,  1912. 

Mr.  Clayton  introduced  the  foUowing  bill ;  which  was  referred  to  the  Committee 

on  the  Judiciary  and  ordered  to  be  printed. 

A  BILL  To  amend  an  act  entitled  "An  act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  Judiciary/'  approved  March  third*  nineteen  hundred 
and  eleven. 

Be  it  enacted  ty  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  section  263  of  the  act  entitled 
"An  act  to  codify,  revise,  and  amend  the  laws  relating  to  the  Judiciary,"  ap- 
proved March  third,  nineteen  hundred  and  eleven,  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows,  and  that  said  act  be  further  amended  by  in- 
serting after  section  266  thereof  three  new  sections,  to  be  numbered,  respec- 
tively, 266a,  266b,  266c,  reading  as  follows: 

"  Sec.  263.  That  no  injunction,  whether  interlocutoiy  or  permanent,  in  cases 
other  than  those  described  in  section  266  of  this  title,  shall  be  issued  without 
previous  notice  and  an  opportunity  to  be  heard  on  behalf  of  the  parties  to  be 
enjoined,  which  notice,  together  with  a  copy  of  the  bill  of  complaint  or  other 
pleading  upon  which  the  application  for  such  injunction  will  be  based,  shaU 
be  served  upon  the  parties  sought  to  be  enjoined  a  reasonable  time  in  advance 
of  such  application.  But  if  it  shall  appear  to  the  satisfaction  of  the  court  or 
Judge  that  immediate  and  irreparable  injury  is  likely  to  ensue  to  the  complain- 
ant, and  that  the  giving  of  notice  of  the  application  or  the  delay  incident  thereto 
would  probably  permit  the  doing  of  the  act  sought  to  be  restrained  before 
notice  could  be  served  or  hearing  had  thereon,  the  court  or  Judge  may,  in  his 
discretion,  issue  a  temporary  restraining  order  without  notice.    Every  such  order 
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Shan  be  Indorsed  wlUi  the  date  and  hour  of  issuance,  shall  be  forthwith  en- 
tered of  record,  shall  define  the  Injury  and  state  why  it  is  irreparable  and  why 
the  order  was  granted  without  notice,  and  shall  by  its  terms  expire  within  such 
time  after  entry,  not  to  exceed  seven  days,  as  the  court  or  judge  may  fix,  un- 
less within  the  time  so  fixed  the  order  is  extended  or  renewed  for  a  like 
period,  after  notice  to  those  previously  served,  if  any,  and  for  good  cause 
shown,  and  the  reasons  for  such  extension  shall  be  entered  of  record. 

"Sec.  266a.  That  no  restraining  order  or  interlocutory  order  of  Injunction 
shall  issue  except  upon  the  giving  of  security  by  the  applicant  in  such  sum  as 
the  court  or  judge  may  deem  proper,  conditioned  upon  the  payment  of  such 
costs  and  damages  as  may  be  incurred  or  sufl^ered  by  any  party  who  may  be 
found  to  have  been  wroni^Uy  enjoined  or  restrained  thereby. 

'^Sxa  266b.  That  every  order  of  injunction  or  restraining  order  shall  set 
forth  the  reasons  for  the  issuance  of  the  same,  shall  be  specific  in  terms,  and 
shall  describe  in  reasonable  detail,  and  not  by  reference  to  the  bill  of  complaint 
or  other  document,  the  act  or  acts  sought  to  be  restrained ;  and  shall  be  binding 
only  upon  the  parties  to  the  suit,  their  agents,  servants,  employees,  and  at- 
torneys, or  those  in  active  concert  with  them,  and  who  shall  by  personal  service 
or  otherwise  have  received  actual  notice  of  the  same. 

'*  Sbc.  266c  That  no  restraining  order  or  injunction  shall  be  granted  by  any 
court  of  the  United  States,  or  a  judge  or  the  judges  thereof,  in  any  case 
between  an  employer  and  employees,  or  between  employers  and  employees,  or 
between  employees,  or  between  persons  employed  and  persons  seeking  employ- 
ment, involving  or  growing  out  of  a  dispute  concerning  terms  or  conditions 
of  employment,  unless  necessary  to  prevent  irreparable  injury  to  property  or  to  a 
property  right  of  the  party  making  the  application,  for  which  injury  there  is  no 
adequate  remedy  at  law,  and  such  property  or  property  right  must  be  described 
with  particularity  in  the  application,  which  must  be  in  writing  and  sworn  to 
by  the  applicant  or  by  his  agent  or  attorney. 

**And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or 
persons  from  terminating  any  relation  of  employment,  or  from  ceasing  to  per- 
form any  work  or  labor,  or  from  reconunending,  advising,  or  persuading  others 
by  peaceful  means  so  to  do;  or  from  attending  at  or  near  a  house  or  place 
where  any  person  resides  or  works,  or  carries  on  business,  or  happens  to  be 
for  the  purpose  of  peacefully  obtaining  or  communicating  information,  or  of 
peacefully  persuading  any  person  to  work  or  to  abstain  from  working ;  or  from 
ceasing  to  patronize  or  to  employ  any  party  to  such  dispute;  or  from  recom- 
mending, advising,  or  persuading  others  by  peaceful  means  so  to  do;  or  from 
paying  or  giving  to  or  withholding  from  any  person  engaged  In  such  dispute 
any  strike  benefits  or  other  moneys  or  things  of  value;  or  from  peaceably 
assembling  at  any  place  in  a  lawful  manner  and  for  lawful  purposes;  or  from 
dohig  any  act  or  thing  which  might  lawfully  be  don6  in  the  absence  of  such 
dijpute  by  any  party  thereto.** 


House  Beport  Vo.  613,  Sixty-second  Congress,  second  session. 


PROCEDUKE  IN  CONTEMPT  CASES. 


AniL  26  (calendar  day,  April  27),  1012.— Referred  to  the  House  Calendar  and 

ordered  to  be  printed. 


Mr.  Clayton,  from  the  Committee  on  the  Judiciary,  submitted  the 

following 

EEPORT. 

[To  accompany  H.  R.  22681.] 

The  Committee  on  the  Judiciary,  having  had  under  consideration 
H.  R.  22591,  to  amend  an  act  entitled  ^'An  act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary,"  approved  March  3^  1911, 
report  the  same  back  with  the  recommendation  that  the  bill  do  pass. 

The  bill  leaves  section  268  of  the  judicial  code,  formerly  section 
725  of  the  Revised  Statutes,  in  full  force  and  inserts  five  new  sec- 
tions, none  of  whose  provisions  conflict  with  said  section  268. 

ANAIiYSIS  OF  BILL. 

By  section  268a,  in  such  cases  of  contempt  specified  in  section  268 
as  constitute  a  criminal  offense  under  any  statute  of  the  United 
States  or  at  common  law,  the  proceedings  against  the  accused  party 
shall  be  ^^  as  hereinafter  provided  " ;  that  is,  in  the  subsequent  section 
of  the  bill. 

Most  of  the  important  provisions  of  the  bill  are  contained  in  sec- 
tion 268b.  Before  action  by  the  court,  except  in  the  cases  excepted 
from  the  operation  of  the  bill,  there  must  be  presented  a  formal 
charge  showing  reasonable  ground ;  and  before  the  party  is  put  upon 
trial  he  must  be  afforded  an  opportunity  to  purge  himself  of  any 
actual  or  technical  contempt  which  he  may  have  committed,  m 
can  not  be  arrested  until  he  has  opportunity  to  either  purge  himself 
or  make  answer  and  has  refused  to  do  either.  If  arrested,  or  in  case 
the  matter  can  not  be  disposed  of  on  the  return  day,  ne  may  be 
required  to  ^ve  bail. 

The  trial  is  by  the  court  (1)  in  case  no  jury  be  demanded  by  the 
accused,  (2)  if  the  contempt  be  in  the  presence  of  the  court  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  or  (8)   if 

63 


64  BEPORT  ON   HOUSE  BILL. 

the  contempt  be  charged  to  be  in  disobedience  of  any  lawful  writ, 
process,  order,  rule,  oecree,  or  command  entered  in  any  suit  or  ac- 
tion brought  or  prosecuted  in  the  name  or  on  behalf  of  the  United 
States.   In  other  cases  the  trial  is  to  be  by  jury. 

Section  268c  provides  for  the  preservation  of  bills  of  exception, 
for  review  upon  writ  of  error,  for  stay  of  execution  pending  pro- 
ceeding, for  review,  and  for  bail  in  case  the  accused  shall  have  been 
sentenced  to  imprisonment. 
V  Section  268d  excepts  from  the  operation  of  the  act  contempts  in 
>'  the  presence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  admin- 
istration of  justice,  and  contempts  committed  in  disobedience  of 
any  lawful  writ,  process,  order,  rule,  decree,  or  command  entered 
in  any  suit  or  action  brought  or  prosecuted  in  the  name  of  or  on 
behalf  of  the  United  States,  and  provides  that  in  the  excepted  cases 
as  well  as  in  all  other  cases  not  specifically  embraced  within  section 
268a,  the  punishment  shall  be  in  conformity  to  ih&  usages  at  law  and 
in  equity  now  prevailing. 

Section  268e  bars  proceedings  for  contempt  unless  begun  within 
one  year  from  the  date  of  the  act  complained  of,  and  preserves  the 
right  of  criminal  prosecution,  notwithstanding  any  proceeding  and 

Eimishment  for  the  contempts  covered  by  the  bill.  It  also  excepts 
rom  the  provisions  of  the  oill  any  proceedings  for  contempt  pend- 
ing at  the  time  of  its  passage. 

Thus  it  is  seen  that  the  bill  applies  and  gives  a  jury  trial,  with 
the  exception  noted,  in  all  proceedings  for  contempt  wherein  the 
acts  alleged  to  have  been  committed  constitute  a  criminal  offense, 
either  under  any  Federal  statute  or  at  common  law.  The  trial 
where  a  jury  is  had,  is  governed  (sec.  268b),  as  near  as  is  practica- 
ble, by  the  practice  in  criminal  cases  prosecuted  by  indictment  or 
upon  mformation. 

Before  calling  further  attention  to  the  provisions  of  the  bill  now 
reported  it  is  appropriate  to  review  some  of  the  contentions  of  those 
who  have  opposed  every  form  of  legislation  whatever  on  this  subject. 

OBJECnOKS  ANSWERED. 

All  the  grounds  of  objection  are  reducible  to  two  heads : 

First.  Tnat  any  legislation  whatever  materially  limiting  or  cur- 
tailing the  power  of  the  courts  in  the  trial  of  contempts  is  uncon- 
stitutional. 

Second.  That  any  interference  with  the  full  and  complete  domin- 
ion or  discretion  of  the  judge  in  contempt  cases  tends  to  disorganiza- 
tion and  a  weakening  of  judicial  efficiency. 

Let  us  consider  first  the  constitutional  objections. 

It  is  said  that  although  the  courts  inferior  to  the  Supreme  Court 
owe  their  existence  and  jurisdiction  to  congressional  action,  yet  a 
distinction  should  be  made  between  the  jurisdiction  and  judicial 
power,  for  instance,  in  the  citation,  trial,  and  punishment  of  a  party 
charged  with  contempt  of  court. 

The  controversy  goes  back  over  60  years.  In  1831  CSongress  passed 
an  act  limiting  the  power  of  the  courts  subjectively;  that  is  to  say, 
it  lopped  off  some  of  the  jurisdiction  which  the  court  had  assumed 
and  exercised — a  jurisdiction,  or  power,  if  the  latter  term  be  pre- 
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ferred,  which  Congress  believed,  and  by  its  legislation  asserted,  was 
a  usurpation.  Never,  until  within  a  very  recent  period,  was  the 
authority  of  Congress  to  do  that  questioned,  either  by  the  courts  or 
by  any  respectable  authority.  The  particular  circumstance  or  event, 
instigating  the  act  of  1831,  was  the  punishment  bv  Jud^  Peck  in 
Missouri,  as  for  a  contempt  of  court,  of  a  party  wno  had  criticized 
one  of  his  decisions  in  the  columns  of  a  newspaper. 
The  law  before  the  act  of  1831  read  thus : 

The  said  conrts  shall  have  power  to  impose  and  aduilnlster  all  necessary 
oaths,  and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the  court, 
contempts  of  their  authority.  '  ^ 

The  act  of  1831  consisted  in  the  addition  of  a  proviso,  reading  as 
follows : 

ProfMed^  That  such  power  to  punish  contempt  shall  not  be  construed  to 
extend  to  any  cases  except  the  misbehayior  of  any  person  in  their  presence, 
or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the  misbehavior 
of  any  of  the  officers  of  said  court  in  their  official  transactions,  and  the  dis- 
obedience or  resistance  by  any  officer,  or  by  any  party,  juror,  witness,  or  other 
person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  said 
court 

The  extensive  scope  of  this  amendatory  statute  has  been  generally 
overlooked.  The  Federal  courts  were  assuming  and  exercising  the 
unlimited  and  unchecked  powers  resorted  to  by  common-law  courts, 
of  deciding  for  themselves,  not  onlv  the  mode  of  procedure  and 
degree  and  amount  of  punishment,  but  of  selecting  for  themselves 
particular  acts  of  alleged  misconduct  which  should  be  placed  in  the 
category  of  contempte.  Congress  treated  the  term  "power"  as 
synonjonous  with  "jurisdiction,"  circumscribed  the  field  of  juris- 
diction, specified  the  acts  which  should  constitute  contempts,  and 
said  that  such  power  or  jurisdiction  shall  not  extend  beyond  these 
specified  acts. 

It  has  been  suggested  that  Congress  might  have  refused  to  create 
the  inferior  courte,  or  even  the  Supreme  Court,  and  have  thus  caused 
the  failure  of  the  Government. 

But  it  is  said  that  when  Congress  has  acted  and  established  a  Fed- 
eral court  the  common-law  and  equity  powers  of  the  courts  immedi- 
ately flow  into  these  judicial  receptacles  out  of  the  Constitution.  It 
is  only  necessary  to  examine  this  new  doctrine  to  know  to  what 
absurdities  it  would  lead.  The  common-law  courts  of  England, 
with  the  King's  bench  at  their  head,  in  addition  to  administering 
statutory  law  and  the  common  law  proper,  exercised  certain  parlia- 
mentary powers.  In  the  EngUsh  system  the  legislative  and  judicial 
departments  were,  and  are,  entirely  independent  of  each  other.  It 
is  true  ^at  the  courts  were  boimd  by  acts  of  Parliament  as  con- 
strued by  them,  but  outside  the  statutes  their  powers  were  as  free 
from  limitation  as  those  of  Parliament  itself.  Thej  were  the  ex- 
ponents and  final  arbiters  of  public  policy  for  the  Kingdom. 

Though  it  is  often  said  that  the  three  departments  of  our  Gov- 
ernment are  separate  and  independent,  which  is  true  in  the  sense 
that  they  must  not  invade  each  other's  constitutional  domain,  and 
thus  destroy  each  other,  yet  it  is  also  true  that  arbitrary  unchecked 

Kwer  does  not  abide  with  either  of  them.    As  the  Supreme  Court 
8  well  expressed  it,  in  Yick  Wo  v.  Hopkins  (118  U.  S.  Rep.,  369) : 

When  we  consider  the  nature  and  the  theory  of  our  institutions  of  government. 
tlie  prindplei  npon  which  th^  are  supposed  to  rest,  and  review  the  history 
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of  their  deyelopment,  we  are  constrained  to  conclude  tUnt  they  do  not  mean  to 
leave  room  for  the  play  and  action  of  purely  personal  and  arbitrary  power. 

To  concede  that  the  courts  might,  even  with  the  limits  fixed  in  the 
act  of  1831,  exclusively  decide  when  a  contempt  has  been  com- 
mitted, and  the  amount  or  degree  of  punishment,  with  no  power 
in  Congress  to  set  a  limit  thereto,  would  be  to  concede  to  the  courts 
the  power  to  annul  every  act  of  Congress,  to  paralyze  the  Executive 
arm,  to  confiscate  all  property,  and  destroy  all  liberty.  Of  course, 
few,  if  any,  believe  that  the  courts  would  ever  proceed  to  such  ex- 
tremes, but  it  is  sufficient  to  sa^  that,  according  to  our  interpreta- 
tion, the  framers  of  the  Constitution  took  care  to  safeguard  the 
people  against  the  possibilities  of  all  such  calamitous  tendencies. 

Beferrmg  to  this  bill,  and  comparing  its  provisions  with  the  pro- 
viso added  m  1831,  it  is  seen  that  the  bul  only  changes  the  proceaure 
in  contempt  cases,  while,  as  before  stated,  tnat  proviso  limited  the 
jurisdiction  subjectively. 

The  opposition  was  represented  before  the  committee  by  able  coun- 
sel and  many  authorities  were  cited,  few  of  which,  however,  in  our 
opinion,  had  any"  direct  bearing  on  the  question  from  a  constitutional 
point  of  view.  In  fact,  the  power  of  Congress,  as  exhibited  in 
the  act  of  1831,  was  so  generally  and  uniformly  conceded  that 
not  a  single  case  has  been  found  which  ever  questioned  or  doubted 
it  A  few  cases  which,  though  not  directly  bearing  upon  the  point 
of  constitutionality,  yet  shed  more  or  less  light  upon  it  will  now  be 
noticed. 

It  is  arffued  that  Congress  can  not  require  a  court  of  equitj  to  try 
issues  of  fact  by  jury.  That  is  unquestionably  sound  doctrme,  and 
the  case  of  Brown  v.  Kalamazoo,  Circuit  Judge  (8T  Mich.,  274),  is 
sound  law.  But  it  is  wholly  inapplicable  here.  No  one  has  thus 
far  ever  insisted  that  contempt  is  of  equitable  cognizance,  or  other 
than  what  the  textbooks  designated,  namely,  a  special  proceeding, 
criminal  in  its  nature,  not  necessarily  connected  with  any  particular 
suit  or  action  pending  in  the  court. 

"Numerous  State  cases  were  cited  in  argument.  They  may  all  be 
answered  as  a  class.  The  relation  between  Congress  and  Federal 
courts  is  not  the  same  as  that  between  State  legislature  and  the  State 
courts.  The  constitutions  of  the  various  States  themselves  provide 
for  and  establish  the  court,  partition  the  powers  of  government  be- 
tween the  legislative,  executive,  and  judicial  departments,  prescrib- 
ing safeguards,  and  defining  their  powers  in  detail;  whereas  the 
Federal  Constitution  has  delegated  full  and  complete  control  of  the 
matter  to  Congress.  Nor  should  the  fact  be  overlooked  that  the 
State  decisions  on  the  subject  are  often  based  upon  precedents  of  the 
common  law,  which  is  no  part  of  the  Federal  system.  Thus,  in  Ex 
parte  McCowan  (139  N.  Car.,  95),  that  being  typical  of  many  such 
cases  relied  upon,  it  was  said : 

We  are  satisfied  that  at  common  law  the  acts  and  conduct  of  the  petitioner, 
as  set  out  in  the  case,  constitute  a  contempt  of  court,  and  if  the  statute  does 
not  embrace  this  case  and  in  terms  repeal  the  common  law  applicable  to  it, 
we  would  not  hesitate  to  declare  the  statute  in  that  respect  unconstitutional 
and  void  for  reasons  which  we  will  now  state. 

In  Finck  v.  O'Neill  (106  U.  S.  Rep.,  272)  it  appeared  that  Con- 
gress has  taken  from  the  court  all  power  to  enforce  its  judgment, 
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and  the  act  of  Congress  was  upheld  bv  the  Supreme  Court  of  the 
United  States.    In  uiat  case  (p.  280)  the  court  said: 

The  United  States  can  not  enforce  the  collection  of  a  debt  from  an  unwilling 
debtor,  except  by  Judicial  procesa  They  must  bring  a  suit  and  obtain  a  Judg- 
ment To  reap  the  fruit  of  that  Judgment  they  must  cause  an  execution  to 
issue.  The  courts  have  no  inherent  authority  to  take  any  one  of  these  steps, 
except  as  it  may  have  been  conferred  by  the  legislative  department;  for  they 
can  exercise  no  Jurisdiction  except  as  the  law  confers  and  limits  it 

And  in  Cary  v,  Curtiss  (3  How.,  236,  254)  the  same  court  said : 

The  courts  of  the  United  States  are  all  limited  in  their  nature  and  consti- 
tutions, and  have  not  the  powers  inherent  in  courts  existing  by  prescription, 
or  by  ^e  common  law. 

But  in  section  720,  of  the  Eevised  Statutes,  we  have  a  statute  of 
Congress  prohibiting  the  Federal  courts  from  issuing  injunctions  in 
certain  cases,  and  the  constitutional  validity  of  that  statute  was 
declared  in  Sharon  v.  Terry  (36  Fed.  K.,  365).  Now,  the  writ  of 
injunction  is  the  arm  of  the  Federal  courts  in  the  exercise  of  their 
equitable  powers,  which  it  has  been  urged  enjoy  complete  immunity 
from  congressional  action.  And  here  a  Federal  circuit  court  sus- 
tained an  act  of  Congress  which  substracted  an  important  part  of 
equitable  jurisdiction.  Anyone  taking  the  trouble  to  examme  the 
judiciary  act  of  1789,  with  or  without  subsequent  additions  and 
amendnients,  will  observe  that  it  consists,  in  large  part,  of  regula- 
tions of  and  limitations  upon  jurisdiction. 

We  close  this  head  with  the  quotation  from  Ex  parte  Robinson 
(19  Wall^  505),  cited  with  approval  in  the  case  of  Bessette  v.  Conkey 
(194  U.  S.,  827),  which  is  so  clearly  and  obviously  applicable  and 
conclusive  that  no  comment  appears  to  be  necessary: 

The  power  to  punish  for  contempts  is  inherent  in  all  courts.  The  moment 
the  courts  of  tiie  United  States  were  called  into  existence  and  invested  with 
Jurisdiction  over  any  subject  they  l>ecame  possessed  of  this  power,  but  the 
power  has  been  limited  and  defined  by  the  act  of  Ck>ngress  of  March  3,  1831. 
The  act,  in  terms,  applies  to  all  courts.  Whether  it  can  be  held  to  limit  the 
authority  of  the  Supreme  Ck)urt,  which  dprives  its  existence  and  power  from 
the  Constitution,  may,  perhaps,  be  a  matter  of  doubt;  but  that  it  applies  to 
the  circuit  and  district  courts  there  can  be  no  question.  These  courts  were 
created  by  act  of  Congress.  Their  powers  and  duties  depend  upon  the  act 
calling  them  into  existence,  or  subsequent  acts  extending  or  limiting  their 
Jurisdiction.  The  act  of  1831  is,  therefore,  to  them  the  law  specifying  the 
cases  in  which  summary  punishment  for  contempts  may  be  inflicted.  It  limits 
the  power  of  these  courts  in  this  respect  to  three  classes  of  cases. 

(1)  Where  there  has  been  misbehavior  of  a  person  in  the  presence  of  the 
courts,  or  so  near  thereto  as  to  obstruct  the  administration  of  Justice. 

(2)  Where  there  has  been  misbehavior  of  any  officer  of  the  courts  in  his 
official  transaction. 

(3)  Where  there  has  been  disobedience  or  resistance  by  an  officer,  party. 
Juror,  witness,  or  other  person,  to  any  lawful  writ,  process,  order,  rule,  decree^ 
or  ccmmand  of  the  courts.  The  law  happily  prescribes  the  punishment  which 
the  courts  can  impose  for  contempts.  The  seventeenth  section  of  the  Judiciary 
act  of  1789  (1  Stat  L.,  73),  declares  that  the  court  shaU  have  power  to 
punish  of  their  authority  in  any  cause  or  hearing  before  them  by  fine  or  im- 
prisonment, at  their  discretion.  The  enactment  is  a  limitation  upon  the  man- 
ner in  which  the  power  shall  be  exercised,  and  must  be  held  to  be  a  negation 
of  aU  other  modes  of  punishm^it.  The  Judgment  of  the  court  debarring  the 
petitioner,  treated  as  a  punishment  for  contempt,  was  therefore  unauthorised 
and  void. 
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As  to  the  other  ground  of  objection  ur^d — ^that  is,  that  any  inter- 
ference with  the  nill  and  complete  dominion  and  discretion  of  the 
courts  tends  to  disorganization  and  to  the  weakening  of  judicial 
authority — ^judging  by  the  course  of  previous  discussion  on  this  meas- 
ure^ it  IS  not  anticipated  that  the  policy  of  the  provision  placing 
a  limitation  upon  tne  punishment  whicn  can  be  inflicted  will  be 
strenuously  criticized,  and,  therefore,  we  will  make  no  further  com- 
ment on  that. 

TBIAL  BY  JURY. 

The  feature  of  the  bill  against  which  the  most  strenuous  argu- 
ment has  been  directed  is  that  providing  for  jury  trials.  But  no 
one  has  shown  that  such  provision  amounts  to  anything  more 
than  a  change  of  procedure.  So  that  the  question  comes  down  to  this, 
Has  Congress  or  not  the  power  to  prescribe  procedure?  The  courts 
will  still,  if  this  bill  passes,  have  all  the  substantive  power  left  in 
their  hands  by  the  act  of  1831.  Not  one  of  the  acts  there  catalogued 
will  have  been  eliminated.  The  method  of  ascertaining  the  facts 
in  certain  cases  is  changed,  but  their  ascertainment  is  still  under 
supervision  of  the  court,  ana  ample  safeguards  are  provided  against 
evasions  and  miscarriages  of  justice. 

A  contenmor,  from  the  moment  the  facts  are  judicially  ascertained, 
is,  by  uniform  practice,  either  placed  in  durance  or  required  to  ,give 
bail.  The  result  of  an  adverse  judgment  is  always  penal,  both  in 
form  and  effect,  though  the  fine  be  sometimes  turned  over  to  a 
private  litigant 

The  maimer  of  disposing  of  the  fine  does  not  alter,  in  any  respect, 
the  form  and  effect  of  the  procedure,  or  change  it  from  criminal  to 
civil. 

SUCH  LEGISLATION   LONG  DEMANDED. 

The  bill  is  an  evolution  from  prolonged  and  varied  'discussion, 
by  no  means  limited  to  a  recent  date  or  to  the  present  Congress. 
Every  feature  and  provision  of  it  has  been  subjected  to  attack  and 
defense,  but  the  whole  controversy  appears  to  nave  at  length  con- 
verged upon  the  issue  of  whether  or  not  the  policy  and  practice  of 
jury  trial  in  contempt  cases  shall  be  admitted  in  the  Federal  juris- 
prudence at  all. 

That  complaints  have  been  made  and  irritation  has  arisen  out  of 
the  trial  of  persons  charged  with  contempt  in  the  Federal  courts  is 
a  matter  of  general  and  common  knowledge.  The  charge  most  com- 
monly made  is  that  the  courts,  imder  the  equity  power,  have  invaded 
the  criminal  domain,  and  under  the  ^ise  of  trials  for  contempt  have 
really  convicted  persons  of  substantive  crimes  for  which,  if  indicted, 
they  would  have  had  a  constitutional  right  to  be  tried  by  jury.  It 
has  been  the  j^urpose  of  vour  committee  m  this  bill  to  meet  this  com- 
plaint, believing  it  to  be  a  sound  public  policy  so  to  adjust  the 
processes  of  the  courts  as  to  disarm  any  le^timate  criticism ;  and 
your  committee  confidently  believes  that,  so  lar  from  weakening  the 
power  and  effectiveness  of  Federal  courts,  this  bill  will  remove  a 
cause  of  just  complaint  and  promote  that  popular  affection  and  re- 
spect which  is  in  the  last  resolve  the  true  support  of  every  form  of 
governmental  activity. 


ACTS  OF  CONGKESS  RELATING  TO  CONTEMPTS. 


Statutes  at  Large,  vol.  1,  First  Congress,  first  session,  chapter  20 : 

AN  JLCr  To  establish  tbe  JadlcUl  Courts  of  the  United  States,  approved  September 

24,  1789. 

Sec.  17.  And  be  it  further  endcted.  That  all  the  said  courts  of  the  United 
states  shall  have  power  to  grant  new  trials,  in  cases  where  there  has  been  a 
trial  by  jury  for  reasons  for  which  new  trials  have  usually  been  granted  in  the 
courts  of  law;  (a)  and  shall  have  power  to  impose  and  administer  all  neces- 
sary oaths  or  affirmations,  and  to  punish  by  fine  or  imprisonment,  at  the  dis- 
cretion of  said  courts,  all  contempts  of  authority  in  any  cause  or  hearing  before 
the  same;  (b)  and  to  make  and  establish  all  necessary  rules  for  the  orderly 
conducting  of  business  in  the  said  courts,  provided  such  rules  are  not  repugnant 
to  the  laws  of  the  United  States.  (This  section  at  page  88;  letters  in  paren- 
theses refer  to  notes  at  the  bottom  of  the  page.) 

Act  of  March  2, 1831,  upon  which  sections  725, 5399,  5404, 5405,  and 
5406,  Be  vised  Statutes,  aoove  quoted,  is  based,  was  as  follows : 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  power  of  the  several  courts 
of  the  United  States  to  issue  attachments  and  inflict  summary  punishment  for 
contempts  of  court  shall  not  be  construed  to  extend  to  any  cases  except  the 
mi^ehavlor  of  any  person  or  persons  In  the  presence  of  the  said  courts,  or  so 
near  thereto  as  to  obstruct  the  administration  of  Justice,  the  misbehavior  of 
any  of  the  officers  of  the  said  courts  in  their  official  transactions,  and  the  dis- 
obedience or  resistance  by  any  officer  of  the  said  courts,  party,  juror,  witness, 
or  any  other  person  or  persons,  to  any  lawful  writ,  process,  order,  rule,  decree, 
or  command  of  the  said  courta 

Sbo.  2.  And  he  it  further  enacted.  That  if  any  person  or  persons  shall,  cor- 
ruptly, or  by  threats  or  force,  endeavor  to  influence,  intimidate,  or  impede  any 
juror,  witness,  or  officer,  in  any  court  of  the  United  States,  in  the  dlsdiarge  of 
his  duty,  or  shall,  corruptly,  or  by  threats  or  force,  obstruct,  impede,  or  en- 
deavor to  obstruct  or  impede,  the  due  administration  of  justice  therein,  every 
person  or  persons  so  offending  shall  be  liable  to  prosecution  therefor  by  in- 
dictment, and  shall,  on  conviction  thereof,  be  punished  by  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  not  exceeding  three  months,  or  both, 
according  to  the  nature  and  aggravation  of  the  offense. 

Approved,  March  2,  1831. 

Section  725  Bevised  Statutes  United  States  (1878) : 

Sbc.  725.  The  said  courts  shall  have  power  to  impose  and  administer  all 
necessary  oaths  and  to  punish,  by  flue  or  imprisonment,  at  the  discretion  of 
the  court,  contempts  of  their  authority :  Provided,  That  such  power  to  punish 
contempts  shall  not  be  construed  to  extend  to  any  case  except  the  misbehavior 
of  any  person  In  their  presence,  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,  the  misbehavior  of  any  of  the  officers  of  said  courts  in  their 
ofllclal  transactions,  and  the  disobedience  or  resistance  by  any  such  officer,  or 
by  any  party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  said  courts.  ( Stat.  L.,  vol.  4,  p.  487,  2l9t  Cong.,  2d 
sess^  <diap.  09,  "An  act  declaratory  of  the  law  concerning  contempts  of  court,'* 
approved  Mar.  2,  183L) 

Note. — Section  726  of  the  Revised  Statutes  Is  reenacted  by  section  268  of 
the  Judicial  Code,  effective  January  1,  1912,  and  section  725  Is  repealed  by 
■ectloii  297  of  the  same  coda 
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Section  268  of  the  Judicial  Code  (1912) : 

Sec.  268.  The  said  courts  shall  have  power  to  impose  and  administer  all 
necessary  oaths,  and  to  punish,  by  fine  or  imprisonment,  at  the  discretion  of  the 
court,  contempts  of  their  authority :  Provided,  That  such  power  to  punish  con- 
tempt»  shall  not  be  construed  to  extend  to  any  cases  except  the  misbehavior 
of  any  person  in  their  presence,  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,  the  misbehavior  of  any  of  the  officers  of  said  courts,  in  their 
official  transactions,  and  the  disobedience  or  resistance  by  any  such  officer,  or 
by  any  party,  juror,  witness,  or  other  person  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  said  courts.    (Rev.  Stats.,  sec.  725,  1878.) 

Section  5899,  Kevised  Statutes  United  States  (1878) : 

Sec  5399.  Every  person  who  corruptly,  or  by  threats  or  force,  endeavors  to 
influence,  intimidate,  or  impede  any  witness,  or  officer,  in  any  court  of  the 
United  States,  in  the  discharge  of  his  duty,  or  corruptly,  or  by  threats  or  force, 
obstructs  or  impedes,  or  endeavors  to  obstruct  or  impede,  the  due  administra- 
tion of  justice  therein,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  not  more  than  three  months,  or  both.  (Stat  L., 
vol.  4,  p.  488;  act  approved  Mar.  2,  1831.) 

Section  5404,  Revised  Statutes  United  States  (1878) : 

Sbo.  5404.  Every  person  who  corruptly,  or  by  threats  or  force,  or  by  threat- 
enhig  letters,  or  any  threatening  communications,  endeavors  to  Influence,  in- 
timidate, or  impede  any  grand  or  petit  juror  of  any  court  of  the  United  States 
in  the  discharge  of  his  duty,  or  who  corruptly,  or  by  threats  or  force,  or  by 
tiireatening  letters,  or  any  threatening  communications,  influences,  obstructs, 
or  impedes,  or  endeavors  to  influence,  obstruct,  or  impede,  the  due  administra- 
tion of  justice  therein,  shall  be  punishable  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  Imprisonment  not  more  than  one  year,  or  by  both  such 
fine  and  imprisonment.  (Stat.  L.,  chap.  420,  vol.  17,  p.  378;  act  of  June  10, 
1872.) 

Section  5405,  Revised  Statutes  United  States  (1878) : 

Sec  5405.  Every  person  who  attempts  to  influence  the  action  or  decision  of 
any  grand  or  petit  juror  upon  any  issue  or  matter  pending  before  such  juror 
or  before  the  jury  of  which  he  is  a  member,  or  pertaining  to  his  duties,  by 
writing  or  sending  to  him  anjr  letter  or  any  communication  in  print  or  writing 
in  relation  to  such  Issue  or  matter,  without  the  order  previously  obtained  of  the 
court  before  which  the  juror  is  summoned,  shall  be  punishable  by  a  flne  of  not 
more  than  one*  thousand  dollars  or  by  imprisonment  not  more  than  six  months, 
or  by  both  such  flne  and  imprisonment  (Stat.  L.,  vol.  17,  p.  378,  chap.  420, 
act  of  June  10,  1872.) 

Section  5406,  Revised  Statutes  United  States  (1878) : 

Sec.  5406.  If  two  or  more  persons  in  any  State  or  Territory  conspire  to  deter 
by  force,  intimidation,  or  threat  any  party  or  witness  in  any  court  of  the  United 
States  from  attending  such  court  or  from  testifying  to  any  matter  pending 
therein  freely,  fully,  and  truthfully,  or  to  injure  such  party  or  witness  in  his 
person  or  property  on  account  of  his  having  so  attended  or  testified,  or  to 
influence  the  verdict,  presentment,  or  indictment  of  any  grand  or  petit  juror 
in  any  such  court,  or  to  Injure  such  juror  In  his  person  or  property  on  account 
of  any  verdict,  presentment,  or  indictment  lawfully  assented  to  by  him,  or  of 
his  being  or  having  been  such  juror,  each  of  such  persons  shall  be  punished  by 
a  flne  of  not  less  than  five  hundred,  nor  more  than  five  thousand  dollars,  or  by 
imprisonment  with  or  without  hard  labor  not  less  than  six  months  nor  more 
than  six  years,  or  by  both  such  flne  and  imprisonment.  ( Stat.  L.,  vol.  17,  p.  13, 
Apr.  20,  1871.) 

Note.— Sections  5399,  5404,  5405,  and  5406  of  the  Revised  Statutes  are  re- 
pealed by  section  341  and  reenacted  by  sections  135, 136,  and  137  of  the  Criminal 
(3ode,  effective  January  1,  1910. 

Section  135,  Criminal  Code  (1910) : 

Sec  135.  Whoever  corruptly,  or  by  threats  or  force,  or  by  any  threatening 
letter  or  communication,  shall  endeavor  to  Influence,  Intimidate,  or  impede 
any  witness  in  any  court  of  the  United  States,  or  before  any  United  States  com- 
missioner or  oflScer  acting  as  such  commissioner,  or  any  grand  or  petit  Juror 
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or  officer  In  or  of  any  court  of  tbe  United  States,  or  officer  who  may  be  serving 
at  any  examination  or  other  proceeding  before  any  United  States  conimis- 
sioner  or  oflBcer  acting  as  such  commissioner,  In  the  discharge  of  his  duty,  or 
wbc  corruptly  or  by  threats  or  force,  or  by  any  threatening  letter  or  threat- 
ening communication,  shall  Influence,  obstruct,  or  Impede,  or  endeavor  to  in- 
fluence, obstruct,  or  impede  the  due  administration  of  justice  therein,  shall  be 
fined  not  more  tt&n  one  thousand  dollars  or  Imprisoned  not  more  than  one  year, 
or  both.     (Rev.  Stots..  sees.  53d9.  5404.) 

Section  136,  Criminal  Code  (1910) : 

Sec.  136.  If  two  or  more  persons  conspire  to  deter,  by  force,  intimidation,  or 
threat,  any  party  or  witness  in  any  court  of  the  United  States,  or  in  any  ex- 
amination before  a  United  States  commissioner  or  officer  acting  as  such  commis- 
sioner, from  attending  such  court  or  examination,  or  from  testifying  to  any 
matter  pending  therein,  freely,  fully,  and  truthfully,  or  Injure  such  party  or 
witness  In  his  person  or  property  on  account  of  his  having  so  attended  or  testi- 
fied, or  to  influence  the  verdict,  presentment,  or  Indictment  of  any  grand  or 
petit  juror  In  any  isuch  court,  or  to  Injure  such  juror  in  his  person  or  property 
on  account  of  any  verdict,  presentment,  or  indictment  lawfully  assented  to  by 
him.  or  on  account  of  his  being  or  having  been  such  juror,  each  of  such  persons 
shall  be  fined  not  more  than  five  thousand  dollars  or  imprisoned  not  more  than 
six  years,  or  both.    Rev.  Stats.,  sec.  5406.) 

Section  137,  Criminal  Code  (1910) : 

Sbc.  137.  Whoever  shall  attempt  to  Influence  the  action  or  decision  of  any 
grand  or  petit  juror  of  any  court  of  the  United  States,  upon  any  issue  or  mat- 
ter pending  before  such  juror,  or  before  the  jury  of  which  he  is  a  member,  or 
pertaining  to  his  duties,  by  writing  or  sending  to  him  any  letter  or  any  com- 
munication, in  print  or  writing,  in  relation  to  such  issue  or  matter,  shall  be 
fined  not  more  than  one  thousand  dollars  or  Imprisoned  not  more  than  six 
mouths*  or  both.     (Rev.  Stats.,  sec  5405.) 


THE  BILL. 


[H.  R.   22591,   SJxty-Becond   CongrefM,   second  ■esBlon.] 

Ik  the  House  of  Repbesentatives,  March  20,  1912. 

Mr.  Clayton  introduced  the  following  bill;  which  was  referred  to 
the  Committee  on  the  Judiciary  and  ordered  to  be  printed. 

A  BILL  To  amend  an  Act  entitled  ''An  Act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  Judiciary,"  approved  March  third,  nineteen  hundred  and 
eleven. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  t?ie 
United  States  of  America  in  Congress  assembledj  That  the '  act 
entitled  "An  act  to  codify,  revise,  and  amend  the  laws  relating  to 
the  judiciary,"  approved  March  third,  nineteen  hundred  and  eleven, 
be,  and  the  same  is  hereby,  amended  by  inserting  after  section  268 
thereof  five  new  sections,  to  be  numbered,  respectively,  268  a,  268  b, 
268  c,  268  d,  and  268  e,  reading  as  follows : 

"  Sec.  268  a.  That  any  person  who  shall  willfully  disobey  any  law- 
ful writ,  process^  order,  rule,  decree,  or  command  of  any  district 
court  of  the  United  States  by  doing  any  act  or  thing  therein  or 
thereby  forbidden  to  be  done  by  him,  if  the  act  or  thing  so  done 
by  him  be  of  such  character  as  to  constitute  also  a  criminal  offense 
under  any  statute  of  the  United  States  or  at  common  law  shall  be 
proceeded  against  for  his  said  contempt  as  hereinafter  provided. 

^Sec.  268  b.  That  whenever  it  shall  be  made  to  appear  to  any 
district  court  or  judge  thereof,  or  to  anv  judge  therein  sitting, 
by  the  return  of  a  proper  officer  on  lawful  process,  or  upon  the 
affidavit  of  some  credible  person,  or  by  information  filed  by  any 
district  attorney,  that  there  is  reasonable  ground  to  believe  that  any 
person  has  been  guilty  of  such  contempt,  the  court  or  judge  thereof, 
or  any  judse  therein  sitting,  may  issue  a  rule  requiring  the  said 
person  so  cnarged  to  show  cause  upon  a  day  certain  why  he  should 
not  be  punished  therefor,  which  rule,  together  with  a  copy  of  the 
affidavit  or  information,  shall  be  served  upon  the  person  charged 
with  sufficient  promptness  to  enable  him  to  prepare  for  and  make 
return  to  the  order  at  the  time  fixed  therein.  If  upon  or  by  such 
retuni,  in  the  judgment  of  the  court,  the  alleged  contempt  be  not 
sufficiently  purged,  a  trial  shall  be  directed  at  a  time  and  place  fixed 
by  the  court:  Provided^  however ^  That  if  the  accused,  being  a 
natural  person,  fail  or  refuse  to  make  return  to  the  rule  to  show 
cause,  an  attachment  may  issue  against  his  person  to  compel  an 
answer,  and  in  case  of  his  continued  failure  or  refusal,  or  if  for  any 
reason  it  be  impracticable  to  dispose  of  the  matter  on  the  return  day, 
he  may  be  required  to  give  reasonable  bail  for  his  attendance  at  tne 
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trial  and  his  submission  to  the  final  judgment  of  the  court.  Where 
the  accused  person  is  a  body  corporate,  an  attachment  for  the  seques- 
tration of  its  property  may  be  issued  upon  like  refusal  or  failure  to 
answer. 

''  In  all  cases  within  the  purview  of  this  act  such  trial  may  be  by 
the  court,  or,  upon  demand  of  the  accused,  by  a  jury ;  in  wUch  lat- 
ter event  the  court  may  impanel  a  jury  from  the  jurors  then  in  at- 
tendance, or  the  court  or  the  judge  thereof  in  chambers  may  cause 
a  su£Scient  number  of  jurors  to  be  selected  and  sunmioned,  as  pro- 
vided by  law,  to  attend  at  the  time  and  place  of  trial,  at  which  time 
a  jury  shall  be  selected  and  impaneled  as  upon  a  trial  for  misde- 
meanor ;  and  such  trial  shall  conform,  as  near  as  may  be,  to  the  prac- 
tice in  criminal  cases  prosecuted  by  indictment  or  upon  information. 

'^  If  the  accused  be  found  guilty,  judgment  shall  be  entered  accord- 
ingly, prescribing  the  punislmient,  eittier  by  fine  or  imprisonment, 
or  both,  in  the  mscretion  of  the  court.  Such  fine  shall  be  paid  to 
the  United  States  or  to  the  complainant  or  other  party  injured  by 
the  act  constituting  the  contempt,  or  may,  where  more  than  one  is 
so  damaged,  be  divided  or  apportioned  among  them,  as  the  court 
may  direct;  but  in  no  case  shall  the  fine  to  be  paid  to  the  United 
States  exceed,  in  case  the  accused  is  a  natural  person,  the  sum  of  one 
thousand  dollars,  nor  shall  such  imprisonment  exceed  the  term  of 
six  months. 

^^  Sec.  268  c.  That  the  evidence  taken  upon  the  trial  of  any  person 
so  accused  may  be  preserved  by  bill  of  exceptions,  and  any  judgment 
of  conviction  may  oe  reviewea  upon  writ  of  error  in  all  respects  as 
now  provided  by  law  in  criminal  cases,  and  may  be  affirmed,  re- 
versed, or  modified  as  justice  may  require.  Upon  the  granting  of 
such  writ  of  error  execution  of  judgment  shall  be  stayed,  and  the 
accused,  if  thereby  sentenced  to  imprisonment,  shall  be  admitted  to 
bail  in  such  reasonable  simi  as  may  be  required  by  the  court  or  by 
any  justice  or  any  judge  of  any  district  court  of  the  United  States. 

^'  Sec.  268  d.  That  nothing  herein  contained  shall  be  construed  to 
relate  to  contempts  committed  in  the  presence  of  the  court,  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  nor  to  con- 
tempts committed  in  disobedience  of  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  entered  in  any  suit  or  action  brought  or 
prosecuted  in  the  name  of  or  on  behalf  of  the  United  States,  but  the 
same  and  all  other  cases  of  contempt  not  specifically  embraced  within 
section  268  a  of  this  act  may  be  punished  m  conformity  to  the  usages 
at  law  and  in  equity  now  prevailing. 

'^Sec.  268  e.  That  no  proceeding  for  contempt  shall  be  instituted 
against  any  person  unless  begun  within  one  year  from  the  date  of 
the  act  complained  of;  nor  shall  any  such  proceeding  be  a  bar  to  any 
criminal  prosecution  for  the  same  act  or  acts;  but  nothing  herein 
contained  shall  affect  any  proceedings  in  contempt  pending  at  the 
time  of  the  passage  of  this  act." 


House  Seport  627,  part  2,  Sizty-tliird  Congress,  second  session. 


ANTITRUST  LEGISLATION. 


Mat  12,  1914. — ^Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Gbaham  of  Pennsylvania,  from  the  Conimittee  on  the  Judiciary, 

submitted  the  following 

MINORITY  VIEWS. 

[To  accompany  H.  R.  15657.] 

We,  the  undersigned  members  of  the  Committee  on  the  Judiciary, 
do  not  agree  with  the  action  of  the  conmiittee  on  the  bill  (H.  K. 
15657)  entitled  "A  bill  to  supplement  existing  laws  against  unlawful 
restraints  and  monopolies,  and  for  other  purposes." 

The  antitrust  laws  on  the  statute  book  kt  this  time  have  been  care- 
fully considered  by  the  Supreme  Court  and  judicially  interpreted 
through  a  period  of  24  years,  and  if  properly  enforced  are  believed 
by  us  to  strip  corporations  and  trusts  of  any  power  to  injiu*e  or 
oppress. 

No  possible  good  can  come  from  constant  interference  with  busi- 
ness. It  is  pur  belief  that  business  should  have  a  rest  from  further 
legislation  and  be  given  an  opportunity  to  adjust  itself  to  the  en- 
vironment created  by  the  existmg  antitrust  laws  as  the  same  have 
been  interpreted  and  are  now  being  administered. 

The  proposed  legislation  contains  many  new  phrases  and  sets  up 
new  standards,  all  of  which  would  require  a  penod  of  years  of  inter- 
pretation by  the  courts  before  their  full  meaning  can  be  definitely 
known  by  tne  business  world. ^ 

It  is  very  undesirable  to  bring  about  such  a  period  of  uncertainty 
and  doubt  to  worry  and  harass  the  business  of  the  coimtry. 

DISCRIMINATION  IN  PRICES. 

The  bill  provides  that  any  concern  engae^ing  in  interstate  commerce 
which  shall  discriminate  in  price  between  aifferent  persons  or  different 
localities  (except  on  account  of  differences  in  grade,  quality,  or  quan- 
tity of  goods  sold  or  differences  in  cost  of  transportation),  with  ^'the 
purpose  or  intent  to  thereby  destroy  or  wrongfully  injure  the  business 
of  a  competitor,"  shall  be  liable  to  a  fine  of  S5,000  and  to  imprison- 
ment foe  one  year. 

76 
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The  phrase  "with  intent"  to  thereby  destroy  or  wrongfully  injure 
business  is  evidently  relied  upon  to  limit  this  prohibition  to  all  such 
discriminations  in  price  as  would  transgress  the  ethics  of  business 
competition. 

Two  things,  however,  make  this  view  doubtful. 

First.  This  section  is  intended  to  add  something  to  the  Sherman 
law;  and  an  examination  of  the  cases  and  decisions  upon  that  law 
clearly  shows  that  it  already  forbids  all  price  discriminations  that 
injure  the  business  of  a  competitor  in  such  a  degree  as  to  restrain  trade. 

It  will  probably  be  contended  that  this  section  forbids  all  jjrice 
discriminations  that  wrongfully  injure  the  business  of  a  competitor, 
even  though  they  fall  short  of  "restraint  of  trade."  This  would  in- 
troduce a  new  element  and  a  new  standard,  and  the  meaning  of  the 
section  would  require  judicial  interpretation. 

The  ambiguous  and  uncertain  language  of  this  provision  presents 
a  difficult  problem  in  judicial  interpretation,  and  tnis  would  seem  to 
us  to  be  wholly  unnecessary,  in  view  of  the  fact  that  the  law  as  it 
stands  has  already  accomplished  the  object  or  purpose  of  this  pro- 
vision. 

Second.  The  words  "intent  to  wrongfully  injure"  present  a  modi- 
fication of  the  bill  as  it  was  originally  introduced,  and  reUeves  the 
section  to  some  extent  of  the  objections  which  could  have  been 
urged  against  it  in  its  original  form. 

Nevertheless,  it  substitutes  a  new  standard.  In  place  of  "mo- 
nopoly" or  "restraint  of  trade,"  the  present  standard,  we  will  have 
to  consider  the  "intent  to  wrongfully  injure  or  destroy"  the  busi- 
ness of  a  competitor.  This  new  stanaard  must  be  construed  in  con- 
junction with  the  well-recognized  presumption  of  law  that  a  man 
always  "intends"  the  natural  consequences^  of  his  act.  It  would 
follow,  therefore,  that  "intent  to  wrongfully  injure"  might  be  inter- 
preted to  cover  every  act  by  which  one  man  obtains  business  from 
another  in  competition  with  nim. 

The  word  "wrongfully"  has  been  introduced,  evidently  with  the 
view  of  endeavoring  to  avoid  this  consequence;  but  it  would  seem  to 
be  inadeauate  for  tnat  purpose,  because  a  jury  might  infer  that  any 
act  whicn  resulted  in  taking  business  from  a  competitor  would 
necessarily  be  wrongful. 

Price  (discriminations  between  different  purchasers  or  different 
localities,  adopted  simply  to  avert  business  disaster  by  raising 
money  to  meet  an  exigencv  or  to  move  unsalable  goods,  or  adopted 
by  a  newcomer  to  get  a  foothold  in  a  new  territory — all  of  wnich 
inight  result  in  tamng  trade  away  from  a  competitor  and  thus 
"injure"  his  business — inight  be  held  to  fall  within  the  prohibition 
of  this  section. 

It  seems  to  us  to  be  unwise  to  expose  our  business  men  to  the  peril 
of  the  interpretation  of  these  new  pnrases  when  the  law  as  it  stands  is 
definite  ana  covers  the  subject  matter  of  this  section. 

This  section  would  seem  to  expose  a  manufacturer  or  jobber  whose 
business  extended  oyer  a  wide  area  to  a  new  and  unjust  risk.  If  con- 
fronted with  competition  at  one  point,  and  he  lowers  his  price  at  such 
point  merely  and  does  so  to  meet  the  competitor's  price  in  an  endeavor 
(entirely  within  his  legal  rights)  to  keep  tne  customers  he  has  won  in  a 
successful  business  career,  it  would  seem  to  require  him  to  lower  his 


RBPOBT  ON  HOUSE  BILU  77 

trice  aU  over  the  vaster  area  in  which  he  sells  his  product.  Otherwise 
e  would  be  open  to  the  accusation  that  his  ''intent"  in  lowering  his 
Erioe  in  the  competitive  territory  was  wrongful  and  might  be  made 
able  to  fine  and  imprisonment. 

A  competitor  who  attacks  at  a  single  point  and  is  in  busiaess  only 
at  that  point  might  sell  a  small  quantity  of  goods  at  lower  prices,  and 
to  him  this  would  be  a  negligible  quantity,  while  the  man  whose  busi- 
ness is  assailed  must,  in  order  tb  avoid  the  appearance  of  evil  and 
avoid  the  risk  of  litigation  or  prosecution,  reduce  his  prices  all  over 
the  country  and  thereby  suffer  a  great  loss. 

If  the  section  is  intended  to  produce  this  result,  then  it  is  one  that 
penalizes  success  in  business.  Mere  size,  although  entirely  lawful  and 
not  constituting  a  monopoly,  would  become  a  handicap.  The  business 
of  such  a  manufacturer  or  jobber  would  be  exposed  to  attacks  savor- 
ing of  blackmail;  and  yet,  under  the  rec^uirements  of  this  section,  he 
would  have  to  sit  supinely  by  and  see  his  trade  taken  away;  or,  if  he 
attempts  to  meet  the  attack — ^which  would  be  his  legal  right — ^he  must 
run  the  risk  of  appearing  to  wrongfully  injure  the  business  of  the  com- 
petitor, or  else,  oy  reducing  hia  price  everywhere,  meet  with  a  great 
and  destructive  loss. 

The  policy  of  the  antitrust  laws  is  to  foster  competition,  and  is 
built  upon  the  basis  that  that  is  the  normal  and  desirable  thing; 
but  this  law  would  tend  to  prevent  competition,  and  put  it  in  the 
power  of  an  individual  to  manufacture  prices  instead  of  manufacturing 
products. 

On  the  other  hand,  a  concern  trying  to  enter  a  new  territorv  and 
seek  new  business  would  be  equally  cruelly  dealt  with.  It  could  not 
make  anjr  reductions  in  the  new  territory  without  at  the  same  time 
reducing  its  prices  everywhere  else. 

An  independent  tr^ng  to  acquire  additional  business  would  thus 
be  dangerously  handicapped;  he  would,  in  fact,  be  denied  the  right 
of  competition. 

Competition  is  a  struggle  for  business  between  competitors.  The 
law  fosters  it;  the  courts  enforce  the  law;  and  yet  this  section 
would  seriously  interfere  with,  if  not  deny,  competition,  and  take 
awav  from  the  general  public  the  benefits  which  such  competition 
mimt  brin^. 

This  section  carefully  recognizes  the  right  to  make  different  prices 
based  upon  grade,  quality,  and  quantity  of  goods  sold,  and  permits 
the  taking  into  account  of  the  cost  of  transportation;  but  it  makes 
no  provision  whatever  for  the  differences  in  local  cost  of  distribution; 
nor  does  it  make  anv  provision  covering  differences  in  price  due  to 
differences  in  cost  oi  production  in  different  localities. 

It  is  not  a  sound  argument  to  say  that  within  a  few  years  19  States 
have  passed  similar  regulations.  The  answer  to  such  an  argument  is 
that  conditions  in  a  locality  might  permit  of  such  regulations,  while 
in  a  great  country  like  ours  thev  would  not. 

Why  should  the  conditions  of  cost  of  distribution  and  the  cost  of 
production  be  ignored  ? 

The  controlling  fact,  however,  still  remains  that  cutting  prices, 
which  transgresses  business  fair  dealing,  can  now  be  adequately  met 
and  punished 
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DI7TIES  OF  MINE  OWNEBS. 

TUs  is  a  new  and  important  invasion  of  business  liberty.^  By  this 
section  a  mine  owner  is  deprived  of  a  natural  ri^ht  to  sell  his  product 
where  and  to  whom  he  may.  The  mine  owner  is  put  upon  the  same 
basis  as  a  pubUc-^ervice  corporation. 

The  majority  report  says  this  is  intended  to  meet  cases  where 
great  corporations  get  control  of  mines  and  keep  the  raw  materials 
to  themselves.  If  such  a  thing  were  done  by  a  great  corporation,  or 
by  any  corporation,  so  as  to  thereby  create  a  monopoly  or  attempt 
to  create  one,  or  restrain  trade,  it  can  readily  be  dissolved  and,  if 
necessary,  punished  imder  the  terms  of  the  Sherman  law.  But  if 
none  of  these  things  follow,  the  control  of  the  raw  material  should 
not  be  condemned,  for  it  would  be  a  means  of  cheapening  the  cost  of 
theproduct  to  the  consumer. 

The  basis  upon  which  public-service  corporations  are  r^ulated 
does  not  exist  with  reference  to  mines.  A  ^eat  majority  of  mines 
are  owned  by  small  corporations  and  are  entirely  independent  of  all 
combinations.  Upon  each  of  these  corporations  this  bill  would  im- 
pose all  the  conoitions  of  a  pubUc-service  corporation;  yet  how 
widely  different  are  the  circumstances  and  conditions  affecting  these 
two  classes  I  The  mine  has  a  Umited  output;  its  capacity  is  limited; 
the  demand  for  its  product  maj  extend  to  many  places  and  locahties; 
more  customers  may  apply  for  its  product  than  can  be  suppUed.  On 
the  other  hand,  the  j)UDUc-service  corporation  will  have  no  demands 
beyond  the  locaUty  it  serves.  The  product  of  a  mine  must  decrease; 
the  product  of  a  public-service  company  would  naturally  increase  to 
meet  every  possible  demand  of  the  growth  of  its  business.  Being 
limited  in  market  and  product^  the  mine  operator  can  deal  with  only 
a  few  customers,  and  must  pick  and  choose.  Those  who  offer  the 
best  terms  and  the  best  prices  and  assure  him  steadfast  and  contin- 
ued absorption  of  the  product  of  the  mine  would  naturally  be  chosen 
as  customers.  And  wny  should  they  not  be  selected  ?  Why  should 
the  freedom  of  the  mine  owner  be  invaded  and  destroyed  ?  Why 
should  he  be  subjected  to  a  demand  from  a  stranger  for  part  of  his 
product  ? 

To  extend  to  mine  owners  the  duties  of  a  public  service  company 
is  to  subject  the  most  hazardous,  most  competitive,  and  least  at- 
tractive business  to  duties  which  the  law  now  imposes  upon  the  least 
hazardous,  most  monopolistic,  and  probably  me  most  attractive 
business  under  the  new  conditions. 

Under  this  law,  a  mine  owner  is  forbidden  to  select  his  o¥m  cus- 
tomers, although  this  right  is  carefully  preserved  with  regard  to 
every  other  business  by  the  language  of  the  proposed  law. 

EXCLUSIVE  TRADE  ARRANGEMENTS. 

The  bill  provides  that  anyone  engaged  in  interstate  commerce  who 
shall  lease  or  sell  "goods,  wares,  merchandise,  machinery,  supplies, 
or  other  commodities,  or  fix  a  price  charged  therefor,  or  discount 
from,  or  rebate  upon  such  price,  on  the  condition  or  understanding 
that  the  lessee  or  purchaser  thereof  shall  not  use  or  deal  in  the  goods, 
wares,  merchandise,  machinery,  supplies,  or  other  commodities  of  a 
competitor  "  shall  be  liable  to  a  fine  of  $5,000,  and  to  imprisonment 
for  one  year. 
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The  Sherman  Act  already  forbids  anyone  to  do  any  of  these  things 
in  such  a  degree  as  to  restrain  trade.  This  bill  goes  further  and  re- 
strams  them  m  every  degree. 

This  forbids  the  owner  of  a  machine  to  lease  or  sell  it  under  any 
arrangement  by  which  the  licensee  shall  buy  all  his  spare  parts  and 
supplies  from  the  manufacturer. 

It  would  forbid  the  manufacturer  to  sell  to  a  dealer  under  any 
arrangement  by  which  the  dealer  would  take  a  year's  supply  exclu- 
sively from  the  manufacturer. 

It  would  forbid  a  manufacturer  who  has  given  a  dealer  exclusive 
territory  for  the  sale  of  his  line^  to  require  that  dealer  for  a  specified 
period  not  to  carry  any  competitive  line. 

It  wipes  out  the  lon^-estaphshed  agency  system  of  doing  business, 
and  brands  as  criminal  the  time-honored  practice  of  rewarding  loyal 
dealers. 

It  would  seem  to  be  contrary  to  the  principles  of  sound,  fair,  and 
Ic^timate  business  to  forbid  a  manufrctiu'er  who  desires  to  introduce 
his  line  of  goods  into  a  particular  territory  to  make  an  arrangement 
with  the  retailer  to  concentrate  his  efforts  upon  the  manufacturer's 
goods  and  push  the  introduction  of  them  to  tne  exclusion  of  all  rival 
brands,  yet  this  section  would  forbid  any  such  arrangement. 

Unless  a  manufacturer  can  give  some  assurance  of  reward  to  a 
retailer  who  undertakes  the  introduction  of  his  goods,  he  can  not  hope 
to  find^  a  market  for  them  in  territory  already  occupied  by  his  rivals. 
The  bill,  however,  forbids  the  manufacturer  to  make  any  such 
arrangement. 

A  manufacturer  selling  a  delicate  machine,  the  successful  opera- 
tion of  which  depends  upon  perfectly  adapted  substitute  parts,  sup- 
plies, and  supplementary  appliances,  agrees  to  furnish  purchasers 
with  perfectly  adapted  parts,  supplies,  and  appliances  at  a  special 
price,  upon  the  imderstanding  that  they  shall  not  use  parts,  supplies, 
or  appliances  of  other  manufacturers.  This  is  done  m  the  interest 
of  mamtaining  the  high  standing  and  character  of  his  machine.  Yet 
this  is  forbidden  by  tne  bill. 

Again,  the  manufacturer,  instead  of  agreeing  to  sell  these  perfectly 
adapted  parts,  supplies,  or  appliances  at  a  special  price,  agrees  to 
seU  the  original  machine  at  a  special  price,  with  the  understanding 
that  the  purchaser  shall  not  use  imperfectly  adapted  parts,  supplies, 
or  appliances  of  any  other  manufacturer.  This  also  is  forbidden  by 
the  bill. 

Again,  the  manufacturer  sells  no  machines  at  all,  but  only  leases 
them,  and  because  they  are  delicate  and  any  injury  to  them  is  his 
own  loss,  he  leases  them  only  to  lessees  who  agree  not  to  use  imper- 
fectly adapted  parts,  supplies,  or  appliances  of  other  manufacture. 
Or  he  leases  them  at  a  special  rental,  upon  the  understanding  that 
the  lessees  shall  not  use  imperfectly  adapted  parts,  supplies  or  ap- 
pliances of  any  other  manufacture.  Or  he  agrees  to  sell  to  the  lessee 
perfectly  adapted  parts,  supplies,  or  appliances,  upon  the  under- 
standing that  the  lessee  shall  not  use  imperfectly  adapted  ones  of 
other  manufacture.  Each  of  these  transactions — ^which  good  morals 
and  honorable  business  conduct  from  time  immemorial  have 
always  sanctioned — ^is  forbidden  by  the  bill.  For  doing  any  of  these 
thin^  the  manufacturer  may  simer  a  fine  of  $5,000  and  a  year's 
imprisonment. 


80  BBPORT  ON   HOUSE  BILL. 

HOLDING  COMPANIES. 

The  bill  provides  that  no  corporation  shall  acquire  stock  of  another 
corporation  where  the  effect  oi  such  acquisition  is  to  '' eliminate  or 
lessen  competition"  between  the  corporation  whose  stock  is  so  ac- 
quired and  the  corporation  making  the  acquisition,  or  to  make  a 
monopoly  of  any  line  of  trade  in  anj  section  or  community. 

It  also  proyid!es  that  no  corporation  shall  acquire  stock  of  two  or 
more  corporations  engaged  in  coinmerce,  where  the  effect  of  such 
acquisition,  by  the  voting  or  granting  of  proxies  or  otherwise,  would 
eliminate  or  substantially  lessen  competition  between  such  corpora- 
tions or  any  of  them  whose  stock  of  share  capital  is  so  acquired,  or 
to  create  a  monopoly  of  any  line  of  trade  in  anj  section  or  community. 

There  are  various  exceptions  mentioned  m  the  bill,  such  as  the 
acquisition  of  stock  solely  for  investment;  the  holding  of  stock  of 
subsidiaries  formed  for  carrying  out  the  lawful  business  of  the  cor- 
poration or  legitimate  branches  thereof;  excepting  also  the  acqui- 
sition by  railroads  of  stock  in  an  independent  railroad  where  there 
is  no  suDstantial  competition. 

This  provision  goes  further  than  the  Sherman  Act  of  1890  with 
relation  to  holding  companies.  Under  that  act  the  doing  of  any  of 
these  things  with  mtent  to  create  or  actually  creating  a  monopoly  or 
restraint  of  trade  is  forbidden;  and  the  law  in  this  respect  is  nilly 
ample  and  competent  to  takecare  of  all  such  offenses  and  tae  offenders. 
This  act,  however,  goes  beyond  and  leads  us  iato  a  most  dangerous 
realm,  for  it  makes  elimination  or  lessening  of  competition"  the  test 
of  illegality;  while  the  Sherman  Act  makes  "monopoly"  or  "restraint 
of  trade"  the  test  of  illegality. 

The  only  possible  excuse  and  justification  for  legislation  against 
holding  companies  lies  in  the  fact  that  the  holding  company  intended 
to  be  reached  by  the  law  creates  a  monopoly,  or  attempts  to  do  so,  or 
restrains  interstate  trade. 

This  proposed  law,  however,  would  make  the  acquisition  of  stock 
by  one  corporation  in  another  in  the  same  line  of  business,  and 
although  the  two  corporations  taken  together  would  form  in  their 
united  business  an  infinitesimal  fragment  of  the  business  of  the 
locality  in  that  particular  line,  a  crime  punishable  by  fine  and  impris- 
onment. 

The  existing  law  is  sufficient  to  reach  all  malefactors  who  would 
monopolize  or  restrain  trade.  The  new  law  introduces  new  phrases 
which  would  necessarily  be  the  subject  of  judicial  interpretation  for 
years  to  come.  It  introduces  new  and  imcalled-for  risks  and  pen- 
alties. It  exposes  every  business  man  who  would  by  a  holding  com- 
pany unite  his  control  of  two  or  more  small  corporations,  so  as  to  be 
able  to  manage  them  under  one  management,  to  the  risk  and  peril  of 
indictment  and  imprisonment,  although  his  act  in  effect  neither  cre- 
ates a  monopoly  nor  restrains  trade. 

The  courts  have  expressly  held  that  '^ restraint  of  interstate  trade" 
and  '^restraint  of  competition  in  interstate  trade"  are  not  inter- 
changeable terms. 

There  may  be,  under  the  antitrust  act,  restraint  of  competition  that  does  not  amount 
to  restraint  of  interstate  trade.  (U.  S.  v.  £.  I.  du  Pont  de  Nemours  &  Co.,  18S  Fed., 
127,  151*,  asd  the  Supreme  Court  cases  cited.) 
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Why  new,  untried,  and  indefinite  phraseology  which  has  been 
judidallj  declared  to  be  inconsistent  with  the  language  of  the  Sher- 
man law  should  now  be  substituted  for  phraseology  which  has  ob- 
tained definite  meaning  in  the  Sherman  Act  through  24  years  of 
Judicial  interpretation,  and  which  has  been  held  to  be  so  '*compre- 
lensive  and  thorough"  as  '*to  prevent  evasion  of  its  policy  by  resort 
to  any  disguise  or  subterfuge  in  form,"  or  "the  escape  of  its  prohibi- 
tions by  any  indirection"  (Standard  Sanitary  Mfg.  Co.  v.  United 
States,  226  U.  S.,  20,  49),  and  to  embrace  '*  every  conceivable  act 
which  could  possibly  come  within  the  spirit  or  purpose  of  the  prohibi- 
tion of  the  law,  without  regard  to  the  garb  in  which  such  acts  were 
clothed,"  is  hard  to  undersSand  (U.  S.  v.  American  Tobacco  Co.,  221 
U.  S.,  106,  181). 

This  section  is  not  calculated  to  affect  larger  corporations  so  much 
as  it  will  harass  and  annoy  smaUer  ones.  *  Where  a  few  people  are 
interested  in  two  or  three  corporations  of  minor  imjportance  which 
they  desire — ^not  being  able  to  merge  or  unite  them  m  one,  for  legal 
reasons — to  control  under  a  single  management,  they  are  denied 
this  right  bv  the  terms  of  this  section,  although  if  they  could  meree 
and  unite  them  they  would  be  guilty  of  no  violation  of  the  law.  if 
such  persons  were  to  attempt  to  exercise  this  natural  business  privilege 
and  method  of  managing  their  own  property,  they  woula  render 
themselves  liable  to  fine  and  imprisonment. 

INTEBLOGKING  DIRECTORATES. 

The  bill  provides  against  interlocking  directorates — (1)  To  exclude 
from  directorates  of  every  interstate  common  carrier  everyone  who, 
directly  or  indirectly,  has  any  individual  interest  in  any  transaction 
with  such  common  carrier;  (2)  to  prevent,  so  far  as  possible,  with 
certain  exceptions  as  to  size  and  location,  everybody  engaged  in  any 
capacity  in  any  branch  of  the  banking  business  from  engaging  at  the 
same  time  in  anv  capacity  in  any  other  branch  of  the  banking  busi- 
ness; (3)  to  exclude  from  the  directorates  of  every  industrial  corpo- 
ration engaged  in  interstate  commerce  everyone  who  is  a  director  in 
anycompetitive  corporation. 

With  the  principle  underlying  the  first,  no  one  can  ouarrel.  The 
only  Question  is,  whether  the  existing  laws  pimishing  oirectors  who 
directly  or  indirectly  profit  individually  by  transactions  with  their 
corporations  need,  any  reenforcement,  and  wl^ether  this  need  is  so 
extreme  as  to  justify  eliminating  as  directors  industrial  and  financial 
leaders  whose  advice  within  t£e  wide  field  of  their  experience  is 
fdmost  invaluable,  and  whose  reputation  for  judgment  ana  inteffrity, 
fortified  by  the  strict  duties  which  the  law  already  lays  upon  tnem, 
insures  the  confidence  of  the  entire  business  community  in  the  cor- 
porations which  they  serve. 

As  to  the  provisions  relating  to  banks,  or  the  second  purpose  above 
named,  it  is  hard  to  find  an  adequate  reason  for  the  language  of  the 
bill.  The  law  arbitrarily  dissects  the  whole  field  of  banking  into 
innumerable  small  compartments,  and  creates  uricrossable  boundaries 
for  each  of  these,  determined,  not  upon  the  basis  of  a  monopoly  or  a 
trust  in  monetary  affairs,  or  the  attempt  to  cn'dte  either,  but  accord- 
ing to  the  character  of  the  institution,  whether  national  bank,  State 
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bank,  trust  company,  or  private  bank,  and  according  to  the  size  of 
the  institution,  whether  naving  more  or  less  than  $2,500,000  re- 
sources, and  according  to  the  population  of  the  place  in  which  th^ 
institution  or  bank  is  located,  whether  more  or  less  than  100,000 
inhabitants.  Peculation  or  mismanagement  in  a  community  of  more 
than  100,000  population  would  seem  to  be  just  as  criminal  as  pecula- 
tion or  mismanagement  in  a  community  of  less  than  100,000  popu- 
lation. Mismanagement  of  or  larceny  from  an  institution  of  less 
thian  $2,500,000  resources  would  seem  to  be  just  as  wicked,  and  per* 
haps  more  so,  than  larceny  from  or  mismanagement  of  an  institution 
of  more  than  $2,500,000  resources.  Why  should  legality  or  illegality 
depend  upon  such  figures  ? 

The  arbitrariness  of  these  fibres  emphasizes  the  unscientific  char- 
acter of  the  proposed  legislation  and  the  lack  of  principle  in  the 
entire  proposal. 

The  third,  or  the  provision  relating  to  corporations  engaged  in 
interstate  commerce  (excepting  common  carriers),  comes  measur- 
ably closer  to  the  principle  of  the  Sherman  Act  than  any  of  the  pre- 
cedmg  provisions  relating  to  interlocking  directorates.  This  provi- 
sion, however,  makes  the  bare  possibility  of  ''elimination  of  compe- 
tition" the  test  of  illegality,  instead  of  tne  actuality  of  ''eliminating 
or  lessening  of  competition,"  which  is  the  test  adopted  in  the  provi- 
sion relating  to  holding  companies;  and  instead  of  "restraint  of 
trade,"  which  is  the  test  of  illegality  in  the  Sherman  Act,  this  new 
standard  of  the  "eliminating  or  lessening  of  competition"  -is  substi- 
tuted. 

The  phrase  "so  that  an  elimination  of  competition  by  agreement 
between  them  would  constitute  a  violation  of  any  of  the  provisions 
of  any  of  the  antitrust  laws  "  affords  no  protection,  but  exposes  all 
directors  in  more  than  one  corporation  engaged  in  interstate  com- 
merce to  the  peril  of  violating  the  law,  because  the  proposed  biU 
will  be  a  part  of  the  antitrust  laws  of  the  United  States,  and  in  it 
the  "elimmation  of  competition,"  or  the  liability  to  eliminate  or 
lessen  competition,  instead  of  the  creation  of  a  monopoly  or  a  re- 
straint of  trade,  would  become  the  governing  test  by  which  the 
directors  would  be  judged. 

Under  existing  laws,  wherever  interlocking  directorates  exist  this 
fact  can  be  shown,  and  if  the  interlocking  tends  to  establish  a  monop- 
oly or  creates  a  monopoly  or  a  restraint  of  trade,  it  can  readily  be 
reached  and  corrected  and  the  evil  removed.  Neither  the  possibili- 
ties nor  the  actuaUties  of  "elimination  of  competition"  ought  to  be 
substituted  for  "monopoly"  or  "restraint  of  trade"  as  the  test  of 
illegality. 

This  section  will  be  full  of  difficulty  and  peril  for  small  corpora- 
tions, and  will  affect  thom  in  far  greater  degree  than  it  will  larger  ones, 
against  which  the  legislation  is  presumed  to  be  aimed. 

The  use  of  interlocking  directorates  serves  many  useful  purposes, 
and  because  in  some  instances  it  has  been  used  to  foster  monopoly  or 
create  a  restraint  of  trade,  does  not  furnish  a  good  reason  why  the  use 
of  interlocking  directorates  generally  should  be  forbidden. 

It  is  provided  that  this  provision  shall  not  relate  to  corporations 
whose  capital,  surplus,  and  undivided  profits  do  not  exceed  $1,000,000. 
There  is  no  occasion  for  any  such  limitation  or  provision,  but  if  one 
is  to  be  made  it  ought  to  be  much  higher  than  this.    The  unscientific 
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character  of  the  proposed  legislation  rests  upon  the  fact  that  an  e£fort 
is  made  to  take  the  detail  by  which  monopoly  or  restraint  of  trade  is 
effected,  and  erect  these  into  separate  and  distinct  crimes,  whereas 
the  law  should  aim  only  at  the  monopoly  or  restraint  of  trade,  and 
leave  the  detail  or  incident  by  which  eitner  is  effected  to  the  court 
and  jury  under  the  circumstances  of  each  particular  case. 

This  view  brings  us  back  to  the  original  question  whether  the 
Sherman  Act,  which  abeady  forbids  such  interlocking  directorates  in 
its  general  prohibition  of  monopoly  and  restraints  of  trade,  needs 
any  reenforcement,  and  whether  this  need  is  so  extreme  as  to  justify 
eliminating  as  directors  industrial  and  financial  leaders  whose  advice 
within  the  wide  field  of  their  experience  is  most  valuable,  and  whose 
reputation  for  judgment  and  integrity  insures  the  confidence  of  the 
business  community  in  the  corporations  which  they  serve. 

FBIVATE   SUITS  UNDER  ANTITBUST  LAW. 

The  bill  provides  that  the  final  judgment  or  decree  in  any  suit 
brought  by  the  United  States  imder  the  antitrust  laws  shall  "consti- 
tute m  favor  of  or  against  such  defendant  conclusive  evidence  of  the 
same  fact^,  and  be  conclusive  f^  to  the  same  issues  of  law  in  favor 
of  or  against  any  other  party"  in  any  suit  under  the  antitrust  laws; 
that,  wnile  the  United  States  is  prosecuting  any  suit  imder  the  anti- 
trust laws,  the  time  within  which  any  individual  may  sue  on  account 
of  the  same  matter  shall  be  suspended;  that  suits  for  treble  damages 
and  for  costs  of  suit  and  for  a  reasonable  attornejr's  fee  may  be  brought 
by  anyone  injured  by  reason  of  any  discriminations  m  prices  or 
exclusive  trade  arrangements  forbidden  by  the  bill;  that  subpcenas 
for  the  attendance  oi  witnesses  may  run  into  any  other  district; 
and  that,  subject  to  the  rules  covering  injunction  proceedings,  any 
individual  may  sue  any  concern  (except  a  common  carrier  subject 
to  the  interstate-K^ommerce  act)  for  an  mj unction  against  threatened 
loss  or  damage  by  reason  of  any  violation  of  the  antitiust  laws. 

These  are  all  extraordinary  remedies  added  to  the  existing  remedy 
which  every  individual  has  of  suing  for  treble  damages  and  costs  of 
suit  and  a  reasonable  attorney's  fee  for  any  violation  of  the  Sherman 
Act.  The  only  justification  for  these  additional  remedies  must  lie 
in  the  supposition  that  the  existing  remedy  is  insufiicient. 

Recovery  of  treble  damages  and  costs  of  suit  and  an  attorney's 
fee  would  seem,  in  themselves,  sufficient  inducements  to  any  aggrieved 
party  or  his  counsel  to  sue  under  the  existing  law. 

The  number  of  suits  officially  reported  which  have  been  brought  to 
enforce  this  remedy  show  that  in  a  large  number  the  plaintiffs  have 
obtained  substantial  verdicts.  In  all  the  other  cases  the  courts  show 
a  strong  disposition  in  favor  of  the  plaintiffs  upon  the  questions 
raised  by  the  pleadings,  and  the  history  of  this  litigation  snows  the 
effectiveness  of  the  remedy  now  afforded  by  the  existing  law. 

From  the  standpoint  of  the  Government,  the  proposal  to  make 
Government  decrees  conclusive  in  private  suits  is  open  to  serious 
objection.  In  various  proceedings  taken  by  the  Government  under 
the  Sherman  Act,  parties  have  been  persuaded  to  consent  to 
decrees  granting  all  the  relief  which  the  Government  demanded. 
Such  consent  decrees  have  accomplished,  without  the  consumption 
of  the  time  and  expense  involved  m  conducting  prosecutions,  all  the 
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relief  which  could  be  obtained  by  successful  litigation.  No  hindrance 
should  be  put  in  the  way  of  the  Department  of  Justice  in  respect  of 
these  negotiations. 

If  this  proposal  were  enacted,  it  would  deter  any  company  from 
ever  consenting  to  the  entry  of  a  decree  in  a  Government  suit  under 
the  antitrust  laws;  for  such  a  decree  would  simply  invite  a  flood  of 
litigation  that  might  bankrupt  any  company. 

The  enactment  of  this  provision  into  law  would  create  an  unfair 
discrimination  unless,  instead  of  restricting  its  operation  to  any  suit 
or  proceedings  in  equity  hereafter  brought,  it  were  restricted  to  any 
suit  or  proceeding  in  equity  hereafter  brought  for  or  by  reason  of  any 
act,  matter,  or  thing  hereafter  committed  or  omitted  in  violation  of 
the  antitrust  laws.  In  other  words,  all  past  offenders  should  be  put 
upon  the  same  basis.  Those  against  whom  suits  have  been  brou^t 
and  determined  are  placed  outside  of  the  effect  of  this  provision. 
So  ought  also  those  who  might  hereafter  be  sued^  because  of  things 
heretofore  done  or  conm^tted.  In  other  words,  if  the  section  were 
confined  to  future  offenders,  this  discrimination  would  not  exist. 

The  extension  of  time  in  which  individual  suits  may  be  brought, 
until  after  the  Government's  suit  is  terminated,  is  perhaps  too  broad 
an  enlargement  of  the  time,  and  should  be  limited  by  some  definite 
period;  otherwise  a  protracted  litigation  might  last  for  such  a  number 
of  years  as  would  end  in  the  loss  of  evidence,  the  inability  to  find  or 
produce  witnesses;  in  other  words,  it  tends  to  an  indefinite  extension 
of  the  statutory  period.  It  ought,  in  our  judgment,  to  be  fixed  so 
that  there  would  be  a  time  when,  notwithstanding  the  suspension  of 
the  suit  during  the  pendency  of  the  litigation,  no  suit  could  be  begun. 

Under  the  proposed  bill  a  pecuHar  hardship  is  threatened  to  wit- 
nesses in  Government  suits.  Subpoenas  are  permitted  to  run  into 
every  district  in  the  United  States,  and  witnesses  may  be  summoned 
to  New  York  or  Washington  from  San  Francisco  or  Seattle,  or  vice 
versa.  This  would  tend  to  expose  witnesses  to  loss  and  suffering,  and 
perhaps  the  attendant  ruin  of  their  business.  It  is  our  opinion  that 
the  present  law,  which  provides  for  the  taking  of  the  t^timony  in 
the  district  where  the  witness  resides  or  where  he  may  be  found,  is 
amply  sufficient. 

Tftie  provision  giving  to  any  individual  the  right  to  enjoin  any 
threatened  loss  or  damage  by  reason  of  any  violation  of  the  antitrust 
law  is  a  very  serious  one.  Suits  at  law  for  damages  such  as  may  now 
be  brought  under  the  Sherman  Act  relate  to  past  instead  of  to  present 
or  future  conduct^  and  do  not  have  the  same  evil  effects  as  a  proceed- 
ing for  an  injunction.  The  beginning  of  an  investigation  by  the  Gov- 
ernment on  any  complaint  that  a  concern  has  violated  the  antitrust 
law,  almost  immediately  to  some  extent  affects  his  credit,  but  not  as 
seriouslv  as  an  application  for  an  injunction,  and  perhaps  a  receiver- 
ship, which  might  be  brought  by  any  individual.  There  should  be  a 
dif^rent  policy  in  respect  to  the  two  classes  of  remedy,  which  should 
be  analogous  to  that  which  has  been  recognized  in  respect  of  railroads 
under  the  interstate-commerce  act. 

If  Congress  should  see  fit  to  enact  the  law  providing  an  interstate 
trade  commission,  it  should  have  the  power  and  authority  of  con- 
sidering all  requests  of  individuals  to  begin  suits  for  an  injunction 
imder  me  antitrust  laws  and  to  provide  that  the  commission  should 
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b^in  such  suits  in  its  own  name  whenever  such  requests  seem  war- 
ranted by  the  facts  as  the  comLmission,  upon  its  own  investigation; 
shall  discover  them  to  be. 

The  Interstate  Commerce  Commission  has  substantially  this  power 
and  duty  now  in  respect  of  re<}uests  by  individuals  for  equitable 
rehef  against  raUroads  for  violations  or  threatened  violations  of  the. 
interstate-commerce  act.  A  similar  practice,  therefore,  would  seem 
to  be  logical  in  the  matter  of  procedure  under  th&  antitrust  laws. 

The  advantages  of  snch  a  course  would  seem  to  be  considerable: 
(1)  In  every  worthy  case,  the  individual  would  be  saved  an  enormous 
expense,  and  the  proceeding  would  be  begun  with  all  the  weight  and 
authority  of  a  branch  of  the  Government;  (2)  in  every  unworthy 
case,  or  case  of  mistake  or  misapprehension  on  the  part  of  the  com- 
plaining individual,  the  determination  by  the  commission  not  to 
oegin  suit  would  save  both  the  complaining  individual  and  the  accused 
concern  enormous  expense,  and  would  prevent  anything  like  black- 
mail or  willful  harassing  ot  legitimate  business;  (3;  in  those  few  and 
almost  never-occurring  cases  of  a  really  worthy  case,  which  neither 
the  Department  of  cRistice  nor  the  mterstate  trade  commission 
would  find  deserving  of  prosecution,  the  complaining  individual 
would  still  be  able  to  oegin  an  action  at  law  for  treble  damages  under 
the  antitrust  act. 

mjuNonoNS  and  oontebipts. 

Following  the  method  pursued  in  the  majority  report,  we  would 
submit  that  it  is  true  that  the  other  sections  of  the  bill  are  substan- 
tially the  same  as  the  provisions  of  the  two  separate  bills  (H.  R.  23635 
and  H.  R.  22591,  62a  Cong.),  known  as  the  Clayton  injunction  and 
contempt  bills,  which  were  considered  and  passed  by  the  House  of 
Representatives  at  the  last  Congress,  but  failed  of  passage  in  the 
Senate.  They  deal  entirely  with  questions  of  Federal  procedure 
relating  to  injunctions  and  contempts  committed  without  the  presence 
of  the  court. 

The  nninority  reports  made  upon  these  bills  in  the  last  Congress 
explain  their  purpose  and  present  the  criticisms  against  them  ifmich 
might  be  made,  and  are  comprehensive  and  should  be  read  in  con- 
junction with  what  has  been  set  forth  in  the  majority  report.  For 
convenience,  we  would  present  them  as  addenda  to  this  report.  They 
follow  in  order  and  are  entitled  "Appendix  A"  and  "Appendix  B.'^' 

Ail  of  which  is  respectfully  submitted. 

George  S.  Gbaham. 
Henry  O.  Danforth. 
L.  C.  Dyer. 


APPENDIX  A. 

RELATING  TO  INJUNCTIONS. 

House  Beport  612,  part  2,  Sixty-second  Congress,  second  session. 
'  REGULATION  OF  INJUNCTIONS. 


liAT  3, 1912. — Ordered  to  be  printed. 


Mr.  Moon  of  Pennsylvania,  from  the  Committee  on  the  Judiciary, 

submitted  the  following  as  the 

VIEWS  OF  THE  MINORITY. 

[To  accompany  H.  R.  23635.] 

The  imdersigned  members  of  the  Judiciary  Committee,  to  whom 
was  referred  the  bill  (H.  R.  23635)  to  amend  an  act  entitled  ^'An  act 
to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,''  etc., 
which  biU  has  been  reported  favorably,  beg  leave  to  submit  herewith 
their  views  in  opposition  to  the  enactment  of  said  measure. 

The  first  section  of  the  bill  is  intended  as  a  substitute  for  the  exist- 
ing law  on  the  subject  of  injunctions  as  found  in  section  263  of  the 
Judicial  Code,  and  the  subseauent  sections  are  intended  to  be  sup- 
plementary to  section  266  of  tne  code. 

According  to  the  report  of  the  majority  of  this  committee,  this 
bill  intends  to  correct  Hhe  too  ready  issuance  of  injunctions,  or  the 
issuance  without  proper  precautions  or  safeguards.  #  If  the  report 
is  predicated  upon  tne  ^too  ready  issuance  of  injunctions,"  it  is 
sin^ar  that  it  aoes  not  disclose  a  single  case  upon  which  the  opinion 
of  Uie  majority  could  be  foimded.  We  are  well  aware  of  the  charges 
iterated  and  reiterated  before  congressional  committees  alleging 
abuses  in  the  issuance  of  injunctions.  We  have  not  found  any  more 
evidence  to  support  them  in  the  past  than  we  now  find  in  the  report 
of  the  committee.  We  thoroughly  beheve,  with  the  Supreme  Court 
of  the  United  States,  ''that  no  mjunction  ought  to  be  granted  except 
in  a  case  reasonably  free  from  doubt.  We  think  such  rule  is  and 
will  be  followed  by  all  the  judges  of  the  Federal  courts." 

The  minority  members  have  at  all  times  been  willing  to  assent  to 
a  rational  proposal  to  further  safeguard  the  issuance  of  injunctions 
against  even  the  possibility  of  abuse,  and  have  introduced  a  bill  for 
that  purpose;  but  we  can  not  consent  to  proposals  which  would 
operate  to  deprive  the  writ  of  half  its  efficiency  in  all  cases  and  to 
determine  its  application  in  many  instances  by  the  character  of  the 
parties  to  the  controversy  rather  than  the  nature  of  the  wrong  which 
18  to  be  remedied.    We  think,  furthermore,  that  the  majority  r&- 
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port  is  founded  upon  a  misconception  of  the  course  of  judicial  deci- 
sion respecting  statutes  regulating  the  issuance  of  injunctions,  and 
that  the  legislation  proposed  is  impracticable,  invalid,  in  the  inter- 
ests of  a  class  rather  than  of  the  community,  and  proposes  standards 
of  legality  without  parallel  or  precedent  in  our  legislation. 

To  make  our  position  clearer,  we  consider  the  bill  in  the  order 
pursued  in  Report  No.  612: 

I. 

Preliminary  to  a  discussion  of  the  bill,  the  majority  gives  an  his- 
torical rteum6  of  legislation  respecting  notice  in  injunction  cases. 
We  believe  essential  elements  of  that  history  have  not  received  the 
consideration  deserved  from  the  majority,  and  we  must  disagree 
with  them  respecting  conclusions  drawn  from  both  the  legislation 
and  judicial  decisions  of  the  past  respecting  that  l^islation. 

On  the  2d  of  March,  1793,  was  enacted  legislation  of  which  the 
following  was  a  part: 

Nor  shall  any  writ  of  injunction  issue  in  any  case  without  reasonable  previous  no- 
tice to  the  adverse  party  or  his  attorney  of  the  time  and  place  of  moving  the  same. 
(Gb.  22,  vol.  1,  U.  8.  Stat.  L.,  p.  634.) 

The  majority  concludes: 

The  will  of  Congress  as  thus  expressed  was  completely  thwarted  and  the  statute 
nullified  by  the  peculiar  construction  placed  upon  it  by  the  courts. 

It  appears  to  us  the  majority  and  not  the  courts,  have  nuscon- 
strued  tne  will  of  Congress.  They  overlook,  as  the  court  did  not, 
the  distinction  described  in  all  authoritative  textbooks,  familiar  to 
every  lawyer  and  pointed  out  with  striking  distinctness  by  the  courts, 
between  restraining  orders  intended  to  preserve  the  status  quo  to  pro- 
tect the  subject  matter  of  litigation  and  the  preliminary  and  nnal 
injunctions  which  are  issued,  if  at  all,  after  hearing  upon  the  applica- 
tion for  the  equitable  remedy.  That  the  statute  m  (][uestion  snould 
not  be  con.  trued  to  prevent  the  issuance  of  restraining  orders  was 
natural  and  inevitable.  It  was  a  practice  recognized  by  the  English 
chancery  from  time  immemorial.  The  early  English  textbooks  speak 
of  it  as  well  understood  and  essential,  as,  for  instance,  Eden  on 
Injunctions,  1821;  Adams  Equity,  1845. 

riad  the  court  construed  the  act  of  Congress  to  forbid  the  preserva- 
tion of  the  subject  matter  of  litigation  until  the  respective  rights  of 
the  litigants  could  be  adjudicated,  it  would  have  obviously  given  a 
construction  against  the  very  essentials  of  justice.  Indeed,  the 
majority  recognizes  and  admits  this  by  its  own  proposal,  for  while  it 
criticizes  the  construction  which  permits  the  issuance  of  restraining 
orders  without  notice  under  special  circumstances  it  provides  in  sec- 
tion 263  of  its  own  bill  for  the  doing  of  the  very  thing  which  it  criti- 
cizes the  courts  for  having  done. 

We  call  attention  to  the  Endish  practice,  because  it  was  early  held 
respecting  the  judicial  power  of  the  courts  ol  the  Union  in  equity  that: 

The  usages  of  the  high  court  of  chancery  in  England  whenever  the  jurisdiction  is 
exercised  govern  the  proceedings.  This  may  be  said  to  be  the  common  law  of  chan- 
cery, and  since  the  organization  of  the  Government  it  has  been  observed.  (Penn.v. 
Wheeling,  etc.,  Bridge  Co.,  13  How.,  563;  Meade  v.  Beale,  1  Campbell's  Reports,  339, 
G.  G.  M.  D.  Tawney,  1850;  Loring  et  al.  v.  Marsh,  2  Clifitord's  Reports,  469.) 
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Thus,  the  courts  did  not  "get  around"  the  statute,  as  is  suggested 
by  the  majority,  but  construed  it  in  accordance  with  an  immemorial 
practice  of  English  jurisprudence  which  recognized  the  necessity  of 
issuing  restraimng  orders  imder  special  circumstances  that  the  court 
might  preserve  the  status  quo,  protect  the  subject  matter  of  litiga- 
tion, and  preserre  from  destruction  that  upon  which  it  was  to  pass 
judgment. 

'Hie  report  implies  that  the  case  of  New  York  v.  Connecticut  (4 
Dall.,  IX  upheld  a  construction  which  forbade  the  issuance  of  even 
restraining  orders  without  notice.  That  issue  is  not  presented  in 
that  case  decided  in  1799.  The  practice  was  first  recomized  four 
years  before  in  the  case  of  Schermerhom  v.  L'Espenasse  (2  Dall.,  360). 
In  this  case  the  defendants,  merchants  of  Amsterdam,  had  executed 
to  the  complainant  power  of  attorney  to  receive  for  his  own  use  the 
interest  due  on  $180,000  of  certificates  of  the  United  States,  bearing 
interest  at  6  per  cent  from  the  1st  of  January,  1788,  to  the  31st  of 
December,  1790,  amounting  to  $32,400.  Notwithstanding  this 
assignment,  the  defendants,  on  the  16th  of  June,  1792,  received  cer- 
tificates for  the  interest  and  fimded  the  amoimt  at  3  per  cent  in 
their  own  names.  The  bill  prayed  relief  according  to  the  equity  of 
the  case  and  a  restraining  order  to  prevent  the  defendants  iTom 
transferring  the  stock  or  receiving  the  principal  or  interest.  On  the 
bill  exhibited  of  the  power  of  attorney  and  affidavits  to  the  effect 
that  the  stock  was  registered  in  the  name  of  the  defendants  on  the 
books  of  the  Treasurer  the  restraining  order  was  wanted.    No  sub^ 

iMBna  was  served  until  Mr.  Lewis,  on  behalf  of  the  defendants,  moved 
or  a  rule  to  show  cause  why  the  injimction  should  not  be  dissolved. 
The  motion  was  refused.  An  examination  of  the  record  discloses 
that  Mr.  Lewis,  counsel  for  the  defendants,  supported  his  motion  for 
dissolution  on  two  groimds : 

That  the  inituiction  was  issued  irr^ularly,  as  there  was  no  affidavit  made  of  the 
truth  of  the  allegations  contained  in  the  bill. 

In  supporting  this  he  said: 

He  did  not  object  because  the  injunction  was  issued  before  a  subpoena  was  served, 
as  there  were  various  cases  in  which  justice  could  not  otherwise  be  obtained. 

This  proceeding  was  had  two  years  after  the  passage  of  the  statute 
of  1793  Defore  a  justice  of  the  Supreme  Court  who  had  been  a  member 
of  the  Congress  which  had  enacted  the  statute;  the  hearing  was  held 
in  a  building  adjoining  that  in  which  the  act  was  parsed  and  in  the 
same  district  wnere  tne  Congress  was  sitting.  It  demonstrates  as 
no  other  case  can  the  well-recomized  eauity  practice  in  relation  to 
temporary  restraining  orders,  and  shows  tne  construction  placed  upon 
the  statute  by  the  profession  and  the  court.  In  the  meantime  the 
practice  of  issuing  restraining  orders  without  notice  imder  special 
circumstances  of  necessity  was  approved  through  the  exercise  of  the 
power  by  the  highest  autnority,  mcluding  various  Justices  of  the  cir- 
cuit ana  district  courts  and  Cnief  Justice  Marshall  (who  is  observed 
to  issue  an  ex  parte  restraining  order  to  prevent  moneys  alleged  to 
have  been  improperly  aJlowed  by  an  administrator  from  being  taken 
out  of  the  country).  (Green  et  al.  v.  Hanberry's  Executors,  2  JBrock- 
enbrough's  Reports,  405,  Nov.,  1830;  Love  v.  FendalPs  Trustees,  1 
Cranch  C.  C,  34;  Marsh  et  al.  v.  Bennett,  5  McLean,  117;  Crane  v. 
McCoy,  1  Bond's  Reports,  422 ;  Mowrey  v,  Indianapolis  &  C.  R.  Co., 
17  Fed.  Caa.,  930.) 
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Too  much  space  would  be  taken  by  the  enumeration  of  cases  of  this 
character,  ana  those  cited  are  merely  offered  as  examples. 

Finally^  during  the  debate  upon  the  act  of  1872,  now  section  263  of 
the  Judicial  Code,  we  find  two  of  the  most  distiimiished  lawyers  of 
the  Senate  expressing  the  recognized  practice  as  follows: 

Mr.  Carpenter.  I  understand  if  an]^  judge  havins  the  jurisdiction  by  law  to  grant 
an  injunction  has  presented  to  him  a  bill  in  equity,  fortified  with  proofs  which  entitle 
Uie  party  by  the  acknowledged  and  usual  practice  of  a  court  of  equity  to  have  an 
iniunction,  the  judge  has  no  discretion  to  deny  it. 

Mr.  Freunqhuysbn.  I  think  that  elementarv  provision  of  the  law  even  I  may 
have  been  -presumed  to  have  heard  and  known  of. 

Mr.  Carpenter.  Therefore  I  was  astonished  to  hear  the  Senator  deny  it. 

Mr.  Frblinohuysen.  I  did  not  deny  it.    (46  Congressional  Globe,  p.  2492.) 

Thus  we  find  the  practice  respecting  restraining  orders  recoj^ized 
by  Congress,  by  the  courts,  and  the  profession  throughout  the  history 
of  our  Government  and  its  necessity  appreciated  Tby  the  majority 
from  its  incorporation  in  this  bill.  Indeed,  we  beUeve  the  ri^ht  to 
issue  a  restraining  order  upon  a  proper  showing  of  its  necessity  to 
protect  a  ri^ht  of  a  pecuniaiy  nature  against  irreparable  damage 
IS  an  essential  part  of  the  judicial  power  in  eauity.  If  a  suitor 
over  whom  a  court  has  jurisdiction  by  a  bill  in  tnat  court  discloses 
a  state  of  facts  where  irreparable  harm  is  threatened  and  where,  if 
notice  were  given,  irreparable  damage  would  be  done  before  hear- 
ing could  be  had  or  decree  entered,  were  deprived  bv  the  legislature 
of  the  right  to  such  a  remedy,  we  believe  it  would  be  equivalent  to 
a  legislative  determination  in  advance  that  under  no  circumstances 
can  a  plaintiff  disclose  a  threatened  irreparable  injury  without 
adequate  remedy  at  law  demanding  immediate  equitable  inter- 
vention. If  the  Congress  undertakes  arbitrarily  to  determine  in 
advance  what  a  suitor  would  otherwise  be  entitled  to  as  due  process 
of  law  in  a  court  of  equity,  we  believe  he  would  be  deprived  of  a 
guaranteed  constitutional  right. 

The  first  section  of  the  bill,  with  one  material  exception,  is  almost 
an  exact  copy  of  a  bill  introduced  in  the  Sixtj-first  (Jongress,  known 
as  the  Moon  bill.  This  bill  was  reintroduced  m  the  present  Congress, 
and  was  supported  by  the  entire  RepubUcan  membership  of  the 
Judiciary  Committee. 

The  exception  referred  to  has  reference  to  the  provision  for  the 
expiration  of  a  restraining  order  granted  by  the  court  without  notice. 
The  Moon  bill  provided  that  the  order  should  expire  *' within  such 
time  after  service  is  made  or  notice  given,  which  shall  be  made  or 
given  as  speedily  as  possible,  not  to  exceed  seven  days,  as  the  judge 
or  court  shall  fix."  The  proposed  bill  provides  that  '*it  shall  expire 
at  such  time  after  entry  as  the  court  or  judge  shall  fix,  not  to  exceed 
seven  days^'*  etc. 

A  restraming  order  is  of  no  effect  until  served,  and  under  such  a 
provision  it  would  be  only  necessary  for  those  having  knowledge  of 
the  apphcation  to  avoid  service  for  seven  days  after  the  issuance  of 
the  oraer  to  defeat  its  purpose.  We  can  conceive  circumstances  in 
which  a  few  who  might  be  served  would  notify  other  defendants  to 
avoid  it  and  on  failure  to  make  the  order  effective  by  service  within 
seven  days  it  would  be  necessary  to  give  notice  to  aUpreviously  served 
before  an  extension  of  further  time  could  be  had.  We  can  conceive  of 
no  more  certain  method  of  depriving  a  suitor  of  essential  equitable 
protection.    Many  judicial  districts  of  our  country  administer  justice 
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over  vast  areas  in  which  the  material  circumstances  of  life  must  be 
taken  into  consideration.  The  proposal  of  this  section  is  general. 
It  applies  to  all  forms  of  litigation,  and  in  view  of  the  physical  as 
well  as  the  personal  difficulties  attending  the  service  of  restraining 
orders  under  some  circumstances  we  can  not  but  believe  that  not 
only  would  many  individual  suitors  suffer  grievous  injury,  but  we 
can  from  our  public  service  and  professional  experience  conceive  manv 
circumstances  in  which  the  public  interest  would  be  seriously  jeopard- 
ized. All  of  these  difficulties  would  be  overcome  if  the  restraming 
order  should  date  from  the  time  of  service  instead  of  the  time  of  its 
entry. 

n. 

Section  266A  provides  that  no  restraining  or  interlocutory  order 
shall  issue  except  upon  the  ^ving  of  security  against  cost  or  damage. 

Under  the  present  practice  tnis  is  within  the  discretion  of  the 
court,  and  whue  we  should  not  be  disposed  to  disa^ee  with  such  a 
suggestion,  we  must  again  note  that  no  reason  is  given  for  the  sug- 
gested change  which  impUes  a  failure  upon  the  part  of  the  courts  to 
properly  exercise  this  discretion.  No  evidence  to  this  effect  has  been 
at  any  time  submitted  to  the  committee,  nor  do  the  majority  offer 
any  evidence  to  that  effect  as  a  reason  for  their  action. 

ra. 

Section  266B  requires  every  restraining  order  or  every  injunctive 
order  ''to  set  forth  the  reasons  for  the  issuance  of  the  same  to  be 
specific  in  terms  and  describe  in  reasonable  detail,  and  not  by  refer- 
ence to  the  bill  of  comjplaint  or  other  document  the  act  or  acts 
sought  to  be  restrained ;  it  binds  only  the  parties  to  the  suit,  ''their 
agents,  servants,  employees,  and  attorneys  or  those  in  active  concert 
with  tnem,  and  who  shall  by  personal  services  or  otherwise  have 
received  actual  notice  of  the  same."  This  section  is  of  general 
appUcation.  In  support  of  this  provision  the  majority  point  out 
that  it  is  to  be  a  safeguard  against  dragnet  or  blanket  injunctions," 
by  which  parties  may  be  punished  for  contempt  after  only  con- 
structive notice,  equivalent  m  most  cases  to  none  at  all." 

Again,  the  majority  asserts  conditions  as  a  basis  for  proposed  leg- 
islation which  are  botn  improven  and  unprovable.  Nothing  is  clearer 
in  the  field  of  jurisprudence  than  the  requirement  that  a  respondent 
on  a  contempt  charge  must  have  actual  notice  of  the  existence  of  an 
order  which  ne  is  accused  of  violating  and  that  the  order  must  have 
been  unmistakably  brought  to  his  attention.  (Bessette  v.  Conkey, 
194  U.  8.)  All  the  Debbs  cases,  both  in  the  circuit  and  district  courts 
and  on  appeal,  actually  confij-m  this  statement.  The  majority  offer 
in  proof  oi  the  necessity  of  their  proposal  merely  an  imphcation  un- 
warrantedly  reflecting  upon  Uie  judiciary  and  without  supporting 
proof  of  any  character. 

They  have,  moreover,  properly  provided  in  section  266  that  every 
restraming  order  issued  shall  be  accompanied  by  an  entry  stating  the 
reasons  for  its  issuance.  It  would  be  a  useless  waste  of  time  to  again 
set  forth  the  reasons  for  the  issuance  of  the  order  in  the  order  itself, 
as  is  required  by  section  266B.  Complaints  are  heard  on  every  side 
agfunst  cumbersome  and  delaying  procedure.    This  proposal  multi- 
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plies  the  delays^  difficulties,  and  inconyeniences  of  procedure  indefi- 
nitely. It  requires  every  order  to  be  a  history,  to  repeat  in  irrelevant 
and  cumbersome  detail  all  the  preliminary  pleading,  and  instead  of 
enlightening  the  parties  against  whom  it  was  issued  the  form  sug- 
gested and  the  procedure  prescribed  would  increase  his  confusion  and 
doubt. 

^  The  majority  point  out  that  there  is  ''no  Federal  statute  to  govern 
either  the  matter  of  making  or  form  and  contents  of  orders  in  mjunc- 
tions,"  thereby  inferring  that  this  entire  matter  is  left  to  the  discretion 
or  judgment  of  the  judge  granting  the  injimction.  In  this  statement 
they  entirely  overlook  tne  rules  in  equity  of  the  Supreme  Court  of  the 
United  States  binding  upon  all  inferior  Federal  courts,  prescribing 
with  sreat  minuteness  and  changed  from  time  to  time  in  accordance 
with  uie  teaching  of  experience  tne  forms  of  injunctive  orders  and  for- 
bidding the  ceaseless  repetition  in  decrees  ana  orders  of  the  contents 
of  bills  of  complaint. 

The  effect  ot  section  266B  is  to  abolish  the  many  rules  in  equity  of 
the  Supreme  Court  in  conflict  with  it,  representing  the  professional 
experience  of  a  century,  and  amended  from  time  to  time  to  shorten 
procedure,  increase  the  convenience,  and  protect  the  rights  of  liti- 
gants in  the  courts  of  the  United  States.  The  majority  says  seo- 
tion  266  does  not  change  the  best  practice  with  respect  to  orders,  but 
imposes  the  duty  upon  the  courts  in  mandatory  form  to  conform  to 
correct  rules  as  already  established  by  judicial  precedent.  We 
respectfully  submit  that  the  equity  rules  of  the  Supreme  Court 
express  correct  judicial  precedents  and  that  the  majority  have  appar- 
ently overlooked  this  important  fact. 

The  bill  as  reported  would  withdraw  the  appUcation  of  the  restrain- 
ing order  from  parties  not  named  in  it  and  not  in  agreement  with 
the  parties  named  who  may  on  their  own  initiative  undertake  its 
violation.  Such  cases  are  not  uncommon.  If  the  majority  intend 
to  exempt  such  violations  of  the  order,  they  have  created  an  unusual 
and  remarkably  privileged  class  of  lawbreakers*  if  not,  we  are  unable 
to  discern  the  intention  expressed  in  the  limitation  ''in  active  concert 
with  them." 

IV. 

The  two  paragraphs  of  section  266C  must  be  read  in  connection 
with  each  other  or  their  purpose  and  meaning  are  lost.  The  first 
paragraph  provides  that  no  jud^  or  court  of  the  United  States  shall 
issue  any  restraining  order  or  m junction  "in  any  case  between  an 
employer  and  employees,  or  between  employers  and  employees,  or 
between  persons  employed  and  persons  seeking  employment,  involv- 
ing or  growing  out  of  a  dispute  concerning  the  terms  or  conditions 
of  employment,  unless  necessaiy  to  prevent  ureparable  injury  to 
property  or  to  a  property  right,  etc.  If  this  section  is  intended  to 
withdraw  civU  ri^ts  from  equitable  protection  in  this  class  of  cases, 
we  must  disapprove  it  as  an  evident  effort  to  denj  such  protection 
as  is  given  to  civil  rights  in  all  other  classes  of  cases,  since  it  is  axiomatic 
that  it  is  the  office  of  equity  to  protect  by  injunction,  under  proper 
circumstances,  civil  and  even  personal  as  well  as  property  rights. 
We  object  to  the  implication  contained  in  emphasizing  controversies 
between  employers  and  emDloyees,  or  between  employees  or  persons 
employed  and  seeking  employment,  and  if  the  majority  intends  by 
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this  to  indicate  that  such  rights  are  to  have  less  or  different  protect 
tion  from  the  same  rights  when  involving  controversies  of  another 
kind  we  must  emphatically  disagree  with  the  principle  implied,  for 
in  this  countrv  remedies  are  to  be  predicated  at  all  times  upon  the 
character  of  tne  rights  which  are  threatened,  and  not  upon  tne  class 
or  nature  of  the  persons  involved  in  the  controversy. 

We  do  not  comment  upon  the  many  cases  cited  by  the  learned 
members  of  the  majority  in  support  of  tneir  views  upon  equity  plead- 
ings in  this  connection.  We  quite  agree  with  the  correctness  of  such 
decifflonS;  but  we  draw  from  them  quite  a  different  conclusion  from 
that  impued  by  the  majority.  We  thmk  they  prove  what  the  majority 
evidently  adduces  them  to  disprove.  To  us  they  are  evidence  that 
the  pleadings  required  with  such  particularity  in  the  special  class  of 
cases  involved  in  section  266C  are  required  ^eneraUy  m  all  applica- 
tions for  equitable  intervention.  The  majority  are  thus  seen  to  be 
offering  as  proof  of  the  need  of  special  le^lation  for  pleadings  in  a 
particmar  class  of  cases  the  fact  that  the  courts  have  substantially 
required  such  conditions  and  pleadings  in  all  classes  of  cases  of  whicn 
the  kind  enumerated  are  a  part. 

The  second  paragraph  ol  section  266C  contains  to  our  mind  the 
most  vicious  proposal  of  the  whole  bill.  It  enumerates  certain  specific 
acts  and  provides  that  no  restraining  order  or  injunction  shall  pro- 
hibit the  doing  of  them.  Most  of  the  acts  thus  recited  are  in  them- 
selves not  amenable  to  the  injunction  process  under  existing  law  and 
1)ractice.  No  court  does  or  would  enjoin  them,  but  to  declare  by 
aw  that  these  acts  should  under  no  circumstances  be  restrained,  we 
do  not  hesitate  to  say  is  a  proposal  without  precedent  in  the  le^s- 
lative  history  of  this  country.  No  legislature  nas  ever  proposed  tnat 
any  act  however  innocent  itself  should  be  sanctified  irrespective  of 
the  motive  or  purpose  of  the  actor.  "No  conduct,"  says  Mr.  Justice 
Holmes  in  Aiken  v.  Wisconsin  (195  U.  S.,  194),  "has  such  an  absolute 
privilege  as  to  justify  all  possible  schemes  of  which  it  may  be  a  part, 
llie  most  innocent  and  constitutionally  protected  of  acts  or  omissions 
may  be  made  a  step  in  a  criminal  plot,  and  if  it  is  a  step  in  a  plot, 
neither  its  innocence  nor  the  Constitution  is  sufficient  to  prevent  the 
punishment  of  the  plot  by  law." 

The  majority  have  quoted  various  decisions  in  which  particular 
acts  under  the  pleadings  presented  to  the  court  were  held  lawful  and 
their  prohibition  denied.  The  same  acts  under  other  circumstances 
have  Deen  held  unlawful  and  enjoined  by  the  very  courts,  and  in  the 
course  of  the  very  decisions  which  the  majority  cites.  Thus,  in 
Arthur  v.  Oakes  (63  Fed.  Rep.,  310),  Mr.  Justice  Harlan  is  quoted  to 
sustain  the  proposition  that  no  man  can  by  injunction  be  required  to 
perform  personal  service  for  another^  ana  in  that  decision  Justice 
Harlan  eliminated  from  the  injunction  the  words  ''and  from  so 
quitting  the  service  of  the  said  receivers  with  or  without  notice  as  to 
cripple  the  property  or  prevent  or  hinder  the  operation  of  said  raU- 
roaa."  The  majority  must  observe,  however,  that  Mr.  Justice  Harlan 
likewise  held,  ''But  different  considerations  must  control  in  respect 
to  the  words  in  the  same  paragraph  of  the  writs  of  injunction,  and 
from  combining  and  conspiring  to  quit  with  or  without  notice  the 
service  of  said  receivers  with  the  object  and  intention  of  crippling  the 
property  in  their  custody  or  embarrassing  the  operation  or  said  rail- 
road." Thus,  the  same  act  of  quitting  is  lawful  under  one  set  of 
dieumsiances  and  unlawful  under  another,  because  the  concerted 
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action  in  the  .first  instance,  in  the  opinion  of  Mr.  Justice  Harlan,  "is 
a  very  different  matter  from  a  combination  and  conspiracy  among 
employees  with  the  object  and  intent,  not  simply  of  quitting  the 
service  of  the  receivers  because  of  the  reduction  of  wages,  but  of 
crippling  the  property  in  their  hands  and  embarrassing  the  operation 
of  the  railroad." 

The  majority  undertakes  to  prescribe  a  set  rule  forbidding  under 
any  circumstances  the  enjoining  of  certain  acts  which  may  or  may 
not  be  actuated  by  a  mahcious  motive  or  be  done  for  the  purpc^e  of 
working  an  unlawful  injury  or  interfering  with  constitutional  rights 
of  employer  or  employee.  In  the  same  opinion  Mr.  Justice  Harlan 
points  out  the  impossioility  of  prescribing  a  set  rule  of  this  character 
and  says,  ''The  authorities  all  agree  that  a  court  of  equity  should  not 
hesitate  to  use  its  power  when  the  circumstances  or  the  particular 
case  in  hand  require  it  to  be  done  in  order  to  protect  fights  of  prop- 
erty against  irreparable  damage  b^  wrong  doers.  It  is  as  Justice 
Story  said, '  because  of  the  varying  circumstances  of  cases  that  courts 
of  equity  constantly  decline  to  lay  down  any  rule  which  shall  limit 
their  power  and  discretion  as  to  the  particular  cases  in  which  such 
injunction  shall  be  granted  or  withheld/"  and  the  authority  pro- 
ceeds, ''  there  is  wisdom  in  this  course,  for  it  is  impossible  to  foresee  all 
the  exigencies  of  society  which  may  require  their  aid  and  assistance  to 
protect  rights  or  redress  wrongs.  The  jurisdiction  of  these  courts 
thus  operating  by  special  injunction  is  manifestly  indispensable  for 
the  purposes  of  social  justice  in  a  great  variety  of  cases  and  therefore 
should  DC  fostered  and  upheld  Dv  a  steady  confidence."  (Story, 
Egpity  Jurisprudence,  sec.  959B;  Arthur  v.  Oakes,  63  Fed.,  328.) 

Among  the  acts  which  the  second  paragraph  of  section  266C  declares 
shall  not  be  restrained  is  to  prohibit  any  person  or  persons  to  termi- 
nate any  relation  of  employemnt,  or  from  ceasing  to  perform  any  work 
or  labor  or  from  recommending  or  persuading  otners  by  peaceful 
means  so  to  do;  of  peacefuUy  persuading  any  person  to  work  or  to 
abstain  from  working,  or  from  ceasing  to  patronize  or  employ  any 
party  to  such  dispute  or  from  recommending,  advising,  or  persuading 
others  by  peaceful  means  so  to  do" ;  etc. 

While  many  of  these  acts  are  in  themselves  entirely  harmless  and 
would  never  be  enjoined  by  any  court,  yet  under  certain  circumstances 
the  same  acts  nught  become  a  weapon  of  lawless  and  destructive 
industrial  warfare  demanding  the  protection  of  the  courts,  this  section 
would  prevent  the  issuance  of  the  injunction  in  the  Debs  case  (In  re 
Debs^  158  U.  S.,  564);  it  would  prevent  the  issuance  of  the  injunc- 
tion m  Toledo  &  Ann  Arbor  t?.  Pennsylvania  Co.  (54  Fed.,  730);  it 
would  prevent  the  issuance  of  any  injunction  to  restrain  either  work- 
men or  employers  who  were  the  objects  of  the  most  vicious  form  of 
boycott  that  has  been  passed  upon  by  the  courts,  or  can  be  devised 
by  the  ingenuity  of  bovcotters.  It  changes  the  remedies  by  which 
the  Sherman  Act  may  be  enforced,  inasmuch  as  if  any  of  these  acts 
enumerated  in  section  266C  were  tne  means  employed  to  enforce  the 
restraint  of  trade  or  to  damage  the  interstate  ousiness  of  any  indi- 
vidual or  corporation  no  injunction  could  be  obtained  either  by  a 
private  individual  or  by  the  Government  against  such  acts. 

In  the  Debs  case,  a  combination  sought  to  paralvze  the  railroads 
of  the  United  States  and  prevent  the  carrying  of  tne  mail  until  the 
railroad  companies  would  agree  not  to  ham  Pullman  cars  because  of 
a  controversy  between  the  Pullman  Co.  and  certain  of  its  employees 
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who  were  not  in  the  employ  nor  in  any  way  related  to  the  railroad 
companies.  It  is  true  tnere  were  acts  of  violence,  but  the  general 
scheme  was  one  of  persuading  all  employees  of  the  railroad  companies 
to  quit  until  the  demands  of  the  bioycotters  and  strikers  had  been 
compHed  with.  In  the  Toledo  &  Ann  Arbor  case  the  famous  rule  12 
of  the  brotherhood  provided  that  none  of  its  members  should  handle 
the  cars  of  any  earner  with  which  members  of  the  brotherhood  were 
in  a  dispute.  In  that  case  the  brotherhood  employees  of  the  Penn- 
sylvania refused  to  handle  cars  of  the  Toledo  &  Ann  Arbor  because 
of  a  dispute  between  that  road  and  some  of  the  brotherhood,  and 
they  threatened  to  quit  the  service  of  the  Pennsylvania  road  unless 
it  agreed  to  violate  the  provisions  of  the  interstate-commerce  act  by 
not  affording  equal  f acihties  to  the  cars  of  another  road.  No  violence 
was  threatened.  The  brotherhood  merely  undertook  to  '^  peacefully 
persuade"  the  Pennsylvania  Co.  not  to  handle  the  cars  of  the  other 
road  under  a  threat  of  leaving  their  service — a  thing  which  they  had 
a  perfect  right  to  do  to  better  their  own  condition,  but  not  for  the  pur- 
pose of  compelling  the  Pennsylvania  Railroad  Co.  to  violate  the  law. 

Hie  majority  report  quotes  at  length  from  the  case  of  Pickett  v 
Walsh  (192  Ikfass.,  572),  *'and  regret  the  necessity  of  limiting  the 
quotations,  because  the  whole  opinion  could  be  studied  with  profit.'' 
We  agree  with  the  majority  that  the  whole  opinion  could  have  been 
studied  with  profit,  since  it  condemns  forms  of  ^'peaceful  persuasion" 
from  which  the  majority  would  withdraw  equitable  intervention. 
Speaking  of  the  case  before  it,  it  says:  *'It  is  a  refusal  to  work  for  A, 
with  whom  the  strikers  have  no  dispute,  because  A  works  for  B,  with 
whom  the  strikers  have  a  dispute,  for  the  purpose  of  forcing  A  to 
force  B  to  yield  to  the  strikers  demands.  *  *  *  It  is  a  combina- 
tion by  the  union  to  obtain  a  decision  in  their  favor  bv  forcing  other 
persons  who  have  no  interest  in  the  dispute  to  force  tne  employer  to 
decide  the  dispute  in  their  favor.  Such  a  strike  is  an  interference 
with  the  right  of  the  plaintiUs  to  pursue  their  calling  as  they  think 
best.  In  our  opinion  organized  labor's  right  to  coercion  or  compul- 
sion is  limited  to  strikes  against  the  persons  with  whom  the  person 
has  a  trade  dispute;  or,  to  put  it  in  another  way,  we  are  of  the  opinion 
that  a  strike  against  A,  with  whom  the  strikers  have  no  trade  dis- 
pute, to  compel  A  to  force  B  to  the  strikers'  demands  is  unjustifiable 
mterference  with  the  right  of  A  to  carry  on  his  calling  as  he  thiuks 
best.  Only  two  cases  to  the  contrarp^  nave  come  to  our  attention, 
namely,  Bohn  Manufacturing  Co.  v,  Hollis  (54  Minn.,  223)  and  Jeans 
aothing  Co.  v.  Watson  (168  Mo.,  133)." 

This  case  which  the  majority  believe  could  be  ''studied  with  profit " 
is  squarely  against  the  proposal  of  their  bill,  and  the  two  cases  aUuded 
to  as  being  the  only  ones  Known  to  the  court  contrary  to  such  view, 
for  both  have  been  overruled.  Bohm  Manufacturing  Co.  (54  Minn., 
223)  was  overruled  in  Gray  v.  Building  Trades  Council  (91  Minn., 
171).  The  second  case  is  alluded  to  by  the  majority  of  the  commit- 
tee in  support  of  its  contentions  and  the  majority  declare  the  logic  of 
the  court  in  that  case  ''appears  unanswerable.  This  "unanswer- 
able" logic  was  overruled  by  the  Supreme  Court  of  Missouri  in  Lohse 
Patent  Door  Co.  v.  Fuel  (215  Mo.,  421). 

The  maiority  report  also  quotes  in  support  of  their  contention 
from  Vageiahm  v.  Ounter  (167  Mass.,  92),  saying,  "Justice  Holmes, 
now  of  the  Supreme  Court  of  the  United  States,  delivered  the  opinion." 
The  opinion  was  deUvered  by  Mr.  Justice  Allen  and  is  squarely  against 
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the  contention  of  the  majority,  Mr.  Justice  Hobnes  having  delivered 
a  dissenting  opinion  in  which  he  stood  alone.  The  majority  have 
been  driven  to  the  necessity  of  quoting  from  other  dissenting  opinions 
in  support  of  their  opposition,  and  to  these  we  do  not  deem  it  necessary 
to  give  attention. 

it  is  said  by  the  majority  that  no  question  of  constitutionalitj^  is  in- 
volved. We  submit  that  if  the  measure  is  to  be  construed,  as  it  evi- 
dently is,  to  prevent  the  appUcation  of  injunctive  rehef  to  certain  acts 
in  disputes  between  employer  and  employee  which  may  be  part  of  a 
scheme  or  plan  to  work  irreparable  injury,  which  acts  could  be  en- 
joined in  any  other  department  of  Utigation,  it  is  obvious  that  the 
Sarties  affected  would  be  denied  the  equal  protection  of  the  law  and 
ue  process  of  law,  coming  well  within  the  rule  laid  down  in  Connelly 
V.  The  Union  Sewer  Pipe  Co.  (184  U.  S.,  540);  Gdldberg  v.  Stable- 
men's Union  (149  Cal.,  429);  Pierce  v.  Stablemen's  Union  (156  CaL, 
70);  and  Niagara  Fire  Insurance  Co.  v.  Cornell  (110  Fed.  816). 

We  do  not  consider  the  English  act  of  1906,  which  is  quoted  by  the 
majority  as  a  precedent  for  some  of  its  proposals.  There  is  no  parallel 
whatever  between  the  conditions  at  which  the  Elnglish  act  is  aimed 
and  the  fundamental  restrictions  of  the  organic  law  of  this  country 
having  no  similitude  in  the  constitution  of  the  British  Empire.  The 
pecuUar  privileges  conferred  upon  trades-unions  by  the  English  act 
of  1906  are  accompanied  by  disabihties  and  criminal  provisions  of  so 
drastic  a  nature  that  if  they  were  offered  as  any  part  of  the  legislation 
of  this  country  we  should  deem  it  our  duty  to  oppose  them  in  the  in- 
terest of  all  workingmen. 

We  agree  with  the  majority  that  ''liberty  and  more  of  it  is  safe  in 
the  hands  of  the  workingmen  of  the  country."  We  are  convinced 
of  the  merit  and  truth  of  that  contention.  We  do  not,  however, 
believe  that  liberty  is  advanced  in  the  person  of  any  citizen  bv  strip- 
ping him  of  remedial  protection  through  processes  which  have 
received  the  deliberate  and  mature  approval  of  the  English-speaking 
race  during  aU  the  centuries  of  its  history.  We  can  not  believe  that 
the  due  protection  of  person  and  property  under  constitutional 
guaranties  and  by  remedies  tested  by  tmie  is  ''an  impediment  to 
progress/'  or  that  the  destruction  of  tne  essential  remedies  by  which 

?erson  and  property  receive  protection  is  "a  great  social  advance." 
^e  beheve  witn  the  President  of  the  United  States,  in  a  famous 
statement  mad*)  by  him  many  years  since  to  the  American  Bar 
Association,  "It  will  not  be  surprising  if  the  storm  of  abuse  heaped 
upon  the  Federal  courts  and  the  political  strength  of  Federal  groups, 
whose  plans  of  social  reforms  have  met  obstructions  in  these  tribunals, 
shall  lead  to  serious  efforts,  through  legislation,  to  cut  down  their 
jurisdiction  and  cripple  their  eflBciency.  If  this  comes,  then  the 
responsibility  for  its  effects,  whether  good  or  bad,  must  be  not  only 
with  those  who  urge  the  change,  but  also  with  those  who  do  not 
strive  to  resist  its  coming."  (Address  to  American  Bar  Association 
at  Detroit,  1895.) 

John  A.  Stesliko. 

R.  O.  Moon. 

Edwin  W.  Hiogins. 

Paul  Howland* 

Frank  M.  Nye. 

Francis  EL  Dodds* 
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Ifr.  Stsbuko,  from  the  Committee  on  the  Judiciary,  submitted  th^ 

following  as  the 

VIEWS  OF  THE  MINORITY. 

|To  accompany  H.  R.  22691.1 

We,  the  undersiraed,  members  of  the  Committee  on  the  Judiciary, 
do  not  agree  with  uie  action  of  the  committee  on  the  bill  (H.  R.  21100) 
entitled  "An  act  to  amend  an  act  to  codify,  revise,  and  amend  the  laws 
relating  to  the  judiciary/'  approved  March  3,  1911. 

The  effect  of  the  bill  is  to  take  from  the  courts  the  right  to  determine 
the  guilt  or  innocence  of  one  charged  with  contempt  in  certain  cases 
and  submit  that  question  to  a  jury.  If  its  provisions  were  put  into 
actual  practice  it  would  greatly  impair  and  might  in  some  instances. 
we  fear,  totally  destroy  the  power  ot  the  court  to  enforce  its  orders  ana 
decrees  and  maintain  the  peace  of  society. 

We  know  of  no  necessity  for  the  erratic  and  radical  legislation  pro- 
vided for  in  this  biU.  He  who  would  depart  from  lon^-establi^ed 
principles  and  usages  should  be  able  to  give  some  reason  therefor.  He 
shoula  be  able  to  offer  somethmg  better  or  show  wherein  abuses  would 
be  corrected  or  evils  avoided  by  the  departure.  The  proponents  of 
this  bill  have  failed  to  do  either. 

The  committee  has  had  extended  hearings  on  this  bill.  Nowhere 
has  it  been  made  to  appear  to  the  committee  that  there  has  been  any 

feneral  abuse  of  the  power  of  the  courts  to  punish  for  contempt,  nor 
as  specific  instances  been  shown  where  persons  were  wronged  by  the 
exercise  of  that  power  which  this  bill  seeKS  to  take  from  the  court  and 
lodge  in  another  tribunal. 

We  desire  to  view  this  bill  in  three  aspects:  First,  as  to  some  of  its 
provisions  in  detail;  second,  as  to  its  constitutionality:  and,  third,  as 
to  whether  it  is  desirable  legislation  on  the  ground  oi  public  poUcy. 
Even  though  it  were  desirable  to  try  any  questions  of  contempt  by 
a  lunr  there  can  be  no  possible  reason  why  those  cases  set  apart  by 
this  bill  to  be  dealt  with  in  that  way  should  be  so  distinguished  from 
all  others.  It  is  important  that  ail  contempts  should  be  punished 
with  certainty  and  as  summarily  as  possible  consistent  with  justice. 
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This  is  necessary  in  order  to  maintain  the  authority  of  the  court  and 
to  secure  to  it  tnat  respect  to  which  it  is  entitled.  This  is  especially 
true  where  the  acts  constituting  the  contempt  are  acts  of  violence 
or  where  they  constitute  a  crime.  It  is  this  class  of  contempts  which 
this  bill  precludes  from  certain  and  summary  punishment  and  no  others. 
It  provides  that  any  act  of  disobedience  to  the  law  constituting  con- 
tempt shall  be  tried  by  the  jury  if  the  act  of  disobedience  also  amounts 
to  a  crime,  but  it  leaves  the  lesser  o^ense  of  contempt  not  constituting 
crime  to  be  punished  summarily  by  the  court.  Punishment  for 
violence  in  any  form  should  be  as  certain  and  swift  as  is  possible 
consistent  with  justice,  and  particularly  so  when  that  violence  resists 
the  execution  oi  the  processes  and  orders  of  the  courts  and  the  due 
course  of  justice.  What  reason  can  one  assign  for  giving  to  the  man 
who  commits  a  crime  in  ri3sistance  to  an  order  or  process  of  court 
the  right  of  trial  by  jury  and  denymg  it  to  the  man  who  resists  it  by 
peaceful  methods  ?  The  proponents  of  this  bill  have  never  here  or 
elsewhere  assi^ed  any  reason  for  the  unjust  and  unfair  distinction. 
As  a  concrete  illustration  of  the  working  of  such  a  law  let  us  suppose 
a  cas«.  An  officer  of  the  law  in  the  performance  of  his  sworn  auty 
seeks  to  serve  one  with  a  summons  to  attend  court  as  a  witness  or 
juror,  but  is  prevented  from  doing  so  by  being  assaulted  and  beaten. 
That  offender  is  guilty  of  contempt  by  the  commission  of  violence 
on  an  officer  amounting  to  a  crime,  and  under  the  provisions  of  this 
bill  he  is  entitled  to  have  his  case  of  contempt  taken  away  from  the 
court  whose  authority  he  has  violated  and  submitted  to  a  jury,  with 
all  the  delays  and  uncertainties  incident  to  such  practice. 

In  another  case  the  officer  serves  one  with  a  summons  to  attend  as 
a  witness  or  juror  without  molestation  and  makes  due  return  to  the 
court.  But  this  man  simply  disobeys  the  order  of  the  court  by  failure 
or  refusal  to  attend,  and  ne  is  demed  the  right  of  trial  by  jury  and 
must  submit  to  the  summary  determination  of  his  contempt  by  the 
court  whose  order  he  disobeys.  Thus,  the  graver  offender,  the  one 
who  defies  the  court  and  resists  its  authority  by  violence  and  crime, 
is  given  the  ri^ht  of  trial  by  jury,  if  he  demands  it,  while  the  lesser 
offender  who  simply  fails  or  refuses  to  obey  the  order  of  the  court 
is  denied  that  right. 

But  even  a  graver  injustice  must  inevitably  flow  from  this  in- 
vidious classification  of  contempts  than  that.  The  bill  provides  that 
trial  by  jury  for  contempt  shall  conform  as  nearly  as  may  be  to  the 
practice  in  criminal  cases  prosecuted  by  indictment  or  upon  infor- 
mation. Under  that  clause  the  court  must  apply  the  rules  of  evi- 
dence in  criminal  cases  to  that  class  of  contempt  cases  which  are 
submitted  to  a  jury  by  this  bill.  It  requires  the  court  to  instruct 
the  jury  that  unless  they  believe  from  the  evidence  beyond  all  reason- 
able doubt  that  the  accused  is  guilty  of  contempt  he  must  be  acquitted; 
and  that  if  the  acts  of  the  accused  can  be  explained  on  any  other 
reasonable  hjpnothesis  than  that  of  guilt  he  must  be  found  not 
guilty.  But  this  favorable  rule  of  evidence  will  only  apply  in  the  case 
of  the  ^aver  offender  who  has  defied  the  court  by  violence  and  in- 
timidation and  resisted  it«  authority  by  the  commission  of  crime.  He, 
of  all  persons  charged  with  contempt,  is  selected  out  to  receive  the 
benefit  of  any  doubt,  while  the  lesser  offender,  he  who  has  passively 
disobeyed  the  order  of  the  court,  shall  be  convicted  on  a  mere  pre- 
ponderance of  the  evidence.    We  believe  in  those  rules  of  evidence 
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which  require  strict  proof,  when  liberty  is  at  stake ;  but  if  thev  are 
made  to  apply  to  grave  offenses  in  contempt  cases,  they  shoula  also 
be  made  to  apply  to  slight  offenses.  We  insist  that  if  any  distinction 
is  to  be  made  m  this  class  of  cases  and  in  the  degree  of  proof  required, 
then  the  slight  offender  and  not  the  grave  offender  should  be  favored 
in  that  distinction.    This  bill  does  the  reverse. 

Under  this  bill,  prosecution  for  contempt  would  be  subject  to  the 
delays  and  uncertainties  incident  to  jury  trials.  This  would  be  true 
in  a  measure  even  in  law  courts,  of  which  the  jury  is  a  component 
part.  Much  of  the  time  even  these  courts  have  no  jury  at  hand. 
Under  such  conditions  a  jury  must  be  drawn  from  the  whole  body 
of  the  people  of  the  district,  which  would  result  in  delay.  The  bill 
takes  no  account  of  a  disagreement  of  the  jury,  or  a  failure  to  reach 
a  verdict,  and  this  would  require  the  impaneling  of  another  jury; 
and  thus  it  will  be  seen  that  the' authority  of  the  court  will  be  greatly 
weakened  by  delay  and  uncertainty,  and  the  administration  of 
justice  greatly  impeded  by  reason  thereof. 

^  It  is  very  clear, however,  that  this  bill  is  not  intended, in  its  applica- 
tion, for  contempt  cases  in  the  law  courts.  It  aims  at  the  courts  of 
equity  and  seeks  to  impair  their  judicial  power,  by  the  intervention 
of  a  jury,  to  enforce  their  orders  and  decrees.  This  intervention  of  a 
jury  in  courts  of  equity,  to  determine  questions  of  law  and  fact,  is 
an  innovation  in  practice  unknown  in  the  whole  history  of  equity 
jurisprudence,  and  he  who  espouses  it  assumes  the  burden  of  showing 
it  is  a  real  reform  and  not  a  mere  political  exigency.  Courts  of  equity 
have  no  jury  nor  the  means  of  securing  one.  These  courts  grew  up 
by  reason  of  the  very  fact  that  they  apply  principles  of  justice  and 
equity  to  the  affairs  of  men  which  may  oe  better  administered  by  the 
chancellor  than  by  a  jury.  They  came  as  a  necessity,  to  do  justice 
in  those  cases  where  the  rigid  rules  of  law  either  wrought  or  permitted 
a  hardship.  This  bill  proposes  to  strip  these  courts  of  their  true 
character  as  courts  of  eouity  and  thus  tie  the  hands  of  the  chancellor 
in  the  administration  oi  justice  by  the  introduction  of  rules  of  prac- 
tice which  belong  only  to  the  courts  of  law. 

It  does  violence  to  the  experience  of  the  centuries,  that  equity 
principles  are  best  administered  through  the  conscience  of  the  cnan- 
cellor.  It  is  inconsistent,  indeed  it  is  loUy,  to  confer  upon  courts  of 
equity  the  judicial  power  to  try  and  determine  causes  m  equity  and 
to  then  intervene  between  that  court  and  the  enforcement  of  its 
decrees  another  tribunal  unknown  to  equity  practice.  _ 

This  bill  contains  one  very  remarkable  exception.    It  makes  a  dis^ 
tinction  between  actions  brought  by  or  in  tne  name  of  the  United 
States  and  actions  brought  by  persons.    No  reason  has  been  assigned 
for  this  distinction,  and  we  Imow  of  none.     Section  268d  provides : 

That  nothing  herein  contained  shall  be  construed  to  relate  to  contempts  com- 
mitted in  disobedience  of  any  lawful  writ,  process^  order,  rule,  decree,  or  command 
entered  in  any  suit  or  action  brought  or  prosecuted  m  the  name  of  or  on  behalf  of  the 
United  States. 

It  leaves  contempts  arising  in  this  class  of  cases  to  be  dealt  with  as 
they  are  now.  If  this  bill  provides  good  practice  in  contempts 
arising  in  suits  between  persons,  why  is  it  not  good  practice  in  suits  to 
which  the  Government  is  a  party)  If  it  would  be  bad  practice  in 
cases  where  the  Government  is  a  party,  it  would  be  bad  in  cases 
between  persons.    There  is  no  escape  from  this  conclusion.    There  is 
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no  rational  or  sensible  reason  for  eliminating  Government  suits  from 

the  operation  of  the  law,  except  that  it  woula  interfere  with  the  proper 

administration  of  justice  by  hampering  the  courts  in  the  enforcement 

of  their  orders  ana  decrees  and  maintaining  their  authority  and  their 

complete  integrity  as  courts.     We  fully  agree  that  this  is  a  conclusive 

reason  for  not  applying  the  bill  to  such  cases.     It  is  just  as  conclusive 

a  reason  why  it  should  not  apply  to  other  cases.    It  condenms  the 

whole  bill.     The  exception  suggests  the  thought  that  it  is  desired  to 

'  do  as  little  harm  as  possible  to  the  proper  aoministration  of  justice, 

'  but  to  do  only  such  narm  as  the  political  exigencies  of  the  situation 

I  require.     We  respectfully  submit  that  this  is  not  the  true  and  proper 

basis  on  which  legislation  should  be  predicated. 

We  are  of  the  opinion  that  the  proposed  law  is  in  violation  of  the 
Constitution.    Congress  can  not  take  from  the  courts  those  inherent 
powers  necessary  U)  their  existence  or  so  regulate  the  exercise  of 
/    t^em  as  to  seriously  impair  them. 

The  judicial  power  of  the  United  States  is  conferred  upon  the 
Supreme  Court  and  such  inferior  courts  as  Congress  may  oraain  and 
establish,  hy  the  Constitution,  and  not  by  any  act  of  Congress.  The 
language  oi  the  Constitution  is  as  follows: 

The  judida]  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court  and 
in  such  inferior  courts  as  GongresH  may  from  time  to  time  ordain  ana  establish. 

The  Constitution  made  it  the  duty  of  Congress  to  create  such  courts 
as  it  deemed  necessary,  and  the  instant  Congress  had  acted  in  the 
performance  of  its  duty  the  judicial  power  vested  in  the  courts  thus 
created,  by  virtue  of  the  Constitution. 

Judicial  power  is  the  power  to  hear  and  determine  causes  in  law 
and  equity  and  to  enforce  the  processes,  orders,  judgments,  and 
decrees  of  the  court.  The  power,  too,  to  enforce  its  judgments  and 
decrees  are  equally  important  as  the  power  to  hear  and  decide  cases. 
A  court  without  the  power  to  enforce  its  orders  would  be  a  nuUity 
and  utterly  powerless  to  administer  justice.  In  the  case  of  Kansas 
V.  Colorado  (206  U.  S.,  p.  31),  Mr.  Justice  Brewer  discussed  the  con- 
stitutional grant  of  power  to  Congress  and  the  courts  as  follows: 

In  the  Constitution  are  provisions  in  separate  articles  for  the  three  ^reat  departments 
of  Government — legislative,  executive,  and  judicial.  But  there  is  this  significant 
difference  in  the  grants  of  powers  to  these  departments:  The  first  article,  treating  of 
legislative  powers,  does  not  make  a  general  grant  of  legislative  power.    It  reads: 

°'All  legislative  powers  herein  granted  shall  be  vested  in  a  Congress,"  etc. 

And  then,  in  Article  VIII,  it  meiltions  and  defines  the  l^islative  powers  that  are 
granted .  By  reason  of  the  fact  that  there  is  no  general  grant  of  legislative  power,  it  has 
become  an  accepted  constitutional  rule  that  this  is  a  government  of  eniunerated 
powers. 

In  McCulloch  v.  Maryland  (4  Wheat.,  405,  4  L.  ed.,  601)  Chief  Justice  Marshall  said: 

"This  Government  is  acknowledged  by  all  to  be  one  of  enumerated  powers.  The 
principle  that  it  can  exercise  only  the  powers  granted  to  it  would  seem  too  apparent 
to  have  required  to  be  enforced  by  all  those  arguments  which  its  enlightened  friends, 
while  it  was  depending  before  the  people,  found  it  necessary  to  ui^e.  That  principle 
is  now  universally  admitted." 

On  the  other  hand,  in  Article  III,  which  treats  of  the  judicial  department — and  this 
is  important  for  oiu*  present  consideration — we  find  that  section  1  reads  that  "the 
judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court  and  in  such 
mferior  courts  as  the  Conj^ress  may  from  time  to  time  ordam  and  establish."  By  this 
is  granted  the  entire  judicial  power  of  the  Nation.  Section  2^  which  provides  that 
"the  judicial  power  snail  extend  to  all  cases,  in  law  and  equity,  arising  under  this 
Constitution,  tlie  laws  of  the  United  States^"  etc.,  is  not  a  limitation  nor  an  enumera- 
tion. It  is  a  definite  declaration — a  provision  that  the  judicial  power  shall  extend 
to — that  is,  shall  include — the  several  matters  particulttrnr  mentioned,  leaving  unre- 
ptrirted  the  general  grant  of  the  entire  judicial  power.    There  may  be,  of  course,  lim- 
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itations  on  that  grant  of  power,  but,  if  there  are  any.  the^^  must  be  expressed,  for 
otherwise  the  general  grant  would  vest  in  the  courts  all  the  judicial  power  which  the 
new  Nation  was  capable  of  exercising.  Construing  this  article  in  me  early  case  of 
Chiaholm  v.  Georgia  (2  Dall..  419, 1 L.  ed.,  440)  the  court  held  that  the  judicial  power 
of  the  Supreme  Court  extended  to  a  suit  brought  against  a  State  by  a  citizen  of  another 
State,  in  announcing  his  opinion  in  the  case,  Mr.  Justice  Wilson  said  (p.  453;  L.  ed., 
p.  454): 

'^This  Question,  important  in  itself,  will  depend  on  others  more  important  still,  and 
may,  pernaps,  be  ultimately  resolved  into  one  no  less  radical  than  this:  Do  the 
people  of  the  United  States  form  a  nation?  " 

In  reference  to  this  question  attention  may,  however,  properly  be  called  to  Hans  v. 
Louisiana  (134  U.  S.,  1,  33  L.  ed.,  842,  10  Sup.  Ct.  Rep.,  504). 

The  decision  in  Clusholm  v.  Greoigia  led  to  the  adoption  of  the  eleventh  amendment 
to  the  Constitution,  withdrawing  from  the  judicial  power  of  the  United  States  every 
suit  in  law  or  equity  commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  State  or  citizens  or  subjects  of  a  foreign  State.  This  amendment 
refers  only  to  suits  and  actions  by  individuals,  leaving  undisturbed  the  jurisdiction 
over  suits  or  actions  by  one  State  against  another.  As  said  by  Chief  Justice  Marshall 
in  Cohen  v.  Virginia  (6  Wheat.,  264,  407;  5  L.  ed.,  257,  291):  "The  amendment,  there- 
fore, extended  to  suits  commenced  or  prosecuted  by  individuabi,  but  not  to  those 
brought  by  States."  See  also  South  Dakota  v.  North  Carolina  (192  U.  S..  286;  48  L. 
ed.,  448;  24  Sup.  Ct.  Rep.,  269). 

Speaking  generally,  it  mav  be  observed  that  the  iudicial  powers  of  a  nation  extends 
to  all  contJToversies  justiciable  in  their  nature,  and  the  parties  to  which  or  the  prop- 
erty involved  in  which  may  be  reached  by  judicial  process,  and  when  the  judicial 
power  of  the  United  States  was  vested  in  the  Supreme  and  other  courts,  all  the  judicial 
power  which  the  Nation  was  capable  of  exercismg  was  vested  in  those  tribunals;  and 
unless  there  be  some  limitations  expressed  in  the  Constitution  it  must  be  held  to 
-embrace  all  controversies  of  a  justiciable  nature  arising  within  the  territorial  limits. 
of  the  Nation,  no  matter  who  may  be  the  parties  thereto.  This  |;encrdl  truth  ia  not 
inconsistent  with  the  decisions  that  no  suit  or  action  can  be  mamtained  against  the 
Nation  in  any  of  its  courts  without  its  consent,  for  they  only  recognize  the  obvious 
truth  that  a  nation  ia  not,  without  its  consent,  subject  to  the  controlling  action  of  any 
of  its  instrumentalities  or  agencies.  The  creature  can  not  rule  the  creator.  (Kawa- 
nanakoa  v.  Polyblank,  205  U.  S.,  349,  ante,  834;  27  Sup.  Ct.  Rep.,  526.)  Nor  is  it  incon- 
sistent with  the  ruling  in  Wisconsin  v.  Pelican  liLsmance  Co.  (127  U.  S.,  265;  32  L. 
ed.,  239;  8  Sup.  Ct.  Rep.,  1370),  that  an  original  action  can  not  be  maintained  in 
this  court  by  one  State  to  enforce  its  penal  uiws  against  a  citizen  of  another  State. 
That  was  no  denial  of  the  jurisdiction  of  the  court,  but  a  decinion  upon  the  merits  of 
the  claim  of  the  State. 

These  considerations  lead  to  the  proposition  that  when  a  legislative  power  is  claimed 
for  the  National  Government  the  question  ia  whether  that  power  is  one  of  those  granted 
by  the  Constitution,  either  in  terms  or  by  necessary  implication;  whereas,  in  rcs])ect 
to  judicial  functions,  the  question  is  whether  there  be  any  limitations  expressed  in  the 
Constitution  on  the  general  grant  of  national  power. 

We  believe  that  aU  the  courts,  where  the  question  has  arisen,  have 
held  that  the  power  to  punish  for  disobedience  of  the  court's  orders 
and  decrees  and  for  resistance  to  its  authority  is  an  inherent  power 
which  may  not  be  taken  away  or  impaired  by  legislative  enactment. 
In  the  case  of  Middlebrook  v.  State  (43  Conn.,  p.  257),  the  court  said: 

The  statute  is  not  to  be  regarded  as  conferring  the  power  to  punish  for  contempts 
but  merely  as  regulating  an  existing  power.    The  power  is  inherent  in  all  courts. 

But  independently  of  the  statute,  we  think  the  power  is  inherent  in  all  courts. 
The  court  ot  justice  must  of  necessity  have  the  power  to  preserve  its  own  dignity  and 
to  protect  itself. 

The  Le^lature  of  Virginia  passed  an  act  very  similar  to  the  one 
proposed  here,  giving  one  accused  of  contempt  of  court  a  right  of 
trial  by  jury.  The  courts  of  that  State  refused  to  recognize  the  power 
of  the  le-gisiaturo  to  so  regulate  the  powers  of  the  court  in  contempt 
cases.     In  the  Carter  case  in  the  96  Virginia  reports  the  court  say: 

Being  of  opinion  that  the  defendant  was  guilty  of  contempt,  we  shall  not  attempt 
any  classification  of  it  as  a  direct  or  indirect  contempt.  If  it  were  a  direct  contempt, 
then  its  punishment  was  without  doubt  to  be  ascertained  and  fixed  by  the  court  with- 
out the  intervention  of  a  jury  by  the  terms  of  the  law. 
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It  ifl  incimibent  upon  U0  to  coiuider  whether  it  was  within  the  power  of  the  le^iaU- 
ture  to  deprive  the  court  of  jurifldiction  to  punish  it  without  the  intervention  of  a  jury. 

In  the  courts  created  by  the  Constitution  there  is  an  inherent  power  of  self-defense 
and  self-preservation;  thuat  this  power  can  be  reflated,  but  can  not  be  destro^^ed, 
or  so  ^  diminiidied  as  to  be  rendered  ineffectual  oy  legislative  enactment;  that  it  is 
a  power  necessarily  resident  in  and  to  be  exercisea  by  the  court  itself,  and  that  the 
vice  of  an  act  which  seeks  to  deprive  the  court  of  this  inherent  power  is  not  cured  by 
providing  for  its  exercise  by  a  jury. 

The  Supreme  Court  of  Michigan  held  the  same  doctrine  in  the  case 
of  Nichols  V.  Judge  of  Superior  Court  (130  Mich.,  192),  decided  in 
1902.  The  Constitution  confers  judicial  power  on  the  courts  of  that 
State  in  much  the  same  language  as  that  used  in  the  Federal  Constitu- 
tion.    In  that  case  the  court  used  this  language: 

The  Question,  therefore,  is  again  presented  to  this  court,  Have  the  circuit  courts 
of  this  State  the  inherent  power  to  punish  for  contempts,  or  are  they  subject  to  the 
control  of  the  legislature?  The  question  is  an  important  one  in  the  admmistration 
of -the  law.  If  tne  l^islature  can  determine  what  acts  shall  constitute  contempts 
in  the  circuit  courts,  it  can  abolish  the  power  of  such  courts  to  punish  for  the  con- 
tempts. There  is  no  middle  ground;  either  the  courts  have  the  absolute  control, 
under  the  constitution,  over  contempt  proceedings,  or  they  have  only  such  as  the 
legislature  may  see  fit  to  confer. 

In  Hale  v.  The  State  (55  Ohio  St.  Rep.,  210)  is  another  case  in 
point: 

In  this  case  the  inherent  power  to  punish  contempts  and  enforce  orders  of  court  by 
summary  proceedings  is  fully  sustained,  and  it  is  said  of  sections  6906  and  6907  of  the 
Revised  Statutes,  which  make  certain  acts  formerly  punishable  as  contempts  now 
punishable  by  indictment  as  offenses  against  public  justice,  that  if  it  is  to  be  inter- 
preted to  tiOce  away  from  a  constitutional  court  its  inherent  right  to  punish  offenses 
of  this  chu«cter  when  they  are  contempts  of  court,  the  statute  will  be  invalidated. 

In  Ex  parte  McCown  (139  N.  C).  decided  in  1905,  sections  648  to  657 
of  legislative  act  of  1871  were  pleaded  to  prevent  punishment  for 
contempt.     The  court  said: 

We  are  satisfied  that  at  common  law  the  acts  and  conduct  of  the  petitioner,  as  set  out 
in  the  case,  constitute  a  contempt  of  court,  and  if  the  statute  does  not  embrace  this 
case  and  in  terms  repeals  the  common  law  applicable  to  it,  we  would  not  hesitate  to 
declare  the  statute  in  that  respect  unconstitutional  and  void  for  reasons  which  we  will 
now  state. 

The  case  of  Callahan  v.  Judd  (23  Wis.,  343),  has  been  cited  often  on 
the  question  as  to  whether  the  legislature  has  the  power  under  the 
constitution  to  require  courts  of  equity  to  employ  a  jury  in  their  ad- 
ministration of  the  law.  It  is  a  well-considered  case,  and  we  quote 
from  the  opinion: 

I  think  the  act  invalid,  and  mv  reasons  are,  briefly,  as  follows:  The  power  to  decide 
questions  of  fact  in  eauity  cases  belonged  to  the  chancellor  just  as  much  as  the  power 
to  decide  questions  of  law.  It  was  an  inherent  part  and  one  of  the  constituent  elements 
of  e<)uitabie  jurisdiction.  If,  therefore,  it  shall  appear  that  by  the  constitution  the 
equitable  jurisdiction  existing  in  this  State  is  vested  in  the  courts,  I  think  it  wiU 
necessarily  follow  that  it  would  not  be  competent  for  the  l^islature  to  divest  him  of 
any  part  of  it  and  confer  it  upon  juries.  If  they  can  do  so  as  to  a  part,  I  do  not  see 
whv  they  may  not  as  to  the  whole.  If  they  can  say  that  in  an  equity  case  no  court 
shall  render  any  judgment  except  upon  the  verdict  of  a  jury  upon  Questions  of  fact, 
I  can  see  no  reason  why  they  may  not  say  that  a  jury  shall  also  bo  allowed  to  decide 
questions  of  law. 

But  the  constitution  (sec.  2,  art.  7)  pmvides  that  ''the  judicial  power  of  this  State» 
both  as  to  matters  of  law  and  equitv,  shall  be  vested  in  a  supreme  court,  circuit  courts, 
courts  of  probate,  and  justices  of  the  peace.  The  l^isiature  may  also  vest  such 
jurisdiction  as  shall  be  deemed  necessary  in  municipal  courts.    ***** 

In  order  to  determine  the  meaning  of  the  phrase  "judicial  power  as  to  matters  of 
law  and  equity,"  it  is  onlv  necessary  to  refer  to  the  system  of  jurisprudence  estab- 
ISdied  in  this  countr>'  and  aerived  from  England,  in  which  the  court  luul  certain  well- 
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defined  pK>wera  in  thoee  two  dasBes  of  cases.  In  actions  of  law  they  had  the  power  of 
determining  questions  of  law.  and  were  required  to  submit  questions  of  fact  to  a  jury. 
When  the  constitution,  therefore,  vested  in  certain  courts  judicial  power  in  mai.tors  at 
law,  Uiis  would  be  construed  as  vesting  such  power  as  the  court,  under  the  En^Ush  and 
American  sj^stems  of  jurisprudence,  had  always  exercised  in  that  class  of  actions.  It 
would  not  import  that  they  were  to  decide  questions  of  fact,  because  such  was  not  the 
judicial  power  in  such  actions.    And  the  constitution  does  not  attempt  to  define 

gidicial  power  in  these  matters,  but  speaks  of  it  as  a  thin^  existing  and  understood, 
ut,  to  remove  all  doubt  in  actions  at  law,  the  right  of  a  trial  by  jury  is  expressly  prt- 
aerved  by  another  provision. 

But,  as  already  stated,  the  power  of  a  court  of  chancery  to  determine  Questions  of 
fact  as  well  as  of  law  was  equally  well  established  and  understood.  Ana  when  the 
constitution  vested  in  certain  courts  judicial  power  as  to  matters  in  equity,  it  clothed 
them  with  this  power  as  one  of  the  established  elements  of  judicial  power  in  equity, 
so  that  the  l^^Iature  can  not  withdraw  it  and  confer  it  upon  luries.    *    *    * 

The  plain  object  of  this  provision  was  to  enable  the  legislature  to  distribute  the 
jurisdiction  in  bo^  matters  at  law  and  in  equity  as  between  the  circuit  courts  and  the 
other  courts  in  the  State,  giving  the  circuit  courts  such  original  jurisdiction  and  such 
ap])ellate  jurisdiction  as  it  might  see  fit.  But  the  jurisdiction  there  intended  was 
jurisdiction  of  the  suit. 

It  may  well  be  that  the  legislature  may  deprive  the  circuit  courts  of  original  juris- 
diction m  actions  for  the  foreclosure  of  mort^es.  It  is  unnecessary  to  detennine 
whether  it  could  or  not.  But  it  is  (juite  certain  that  this  clause  contains  no  authority 
for  it.  while  leaving  those  courts  jurisdiction  of  this  class  of  action,  to  attempt  to 
withoraw  from  them  an  aclniowleaged  part  of  the  judicial  power  and  vest  it  in  the 
jury. 

The  Supreme  Ck>urt  of  Oklahoma  held  an  act  of  the  legislature 
unconstitutional  which  required  the  courts  to  submit  mdirect  con- 
tempts to  a  trial  by  jury.  The  following  is  the  opinion  of  that  court 
in  the  case  of  Smith  t;.  Speed  (11  Okla.,  95) : 

If  it  now  should  be  found  that  the  judge  had  no  power  to  enforce  his  order  at  aU 
or  to  punish  for  contempt,  and  that  the  court  had  no  power  to  punish  beyond  a  fine  of 
$60  and  imprisonment  not  exceeding  a  loneer  period  than  10  davs  in  the  county  jail, 
and  that  a  chan^  of  judge  may  be  nad  ana  a  change  of  venue  nom  the  county,  ano 
that  a  trial  by  jury  may  be  biad  to  determine  whether  the  recalcitrant  party  is  in 
contempt  at  aU  or  not,  it  will  be  admitted  by  the  bar,  acc^uainted  with  the  law's 
delavB,  that  the  |>ower  to  punish  for  contempt,  either  direct  or  indirect,  being  destroyed 
in  the  judge,  wiU  be  to  a  great  extent  destroyed  also  in  the  court  and  rendered 
valuelcM. 

If  the  contention  now  sought  for  by  the  plaintiff  in  error  should  be  sustained,  it 
would  so  to  the  extent  that  the  court,  in  equitable  proceedings,  after  a  full  heanng 
and  a  final  determination  and  judgment  upon  the  merits,  is  without  the  power  to 
enforce  its  judements  by  the  imposition  of  a  pecuniary  penalty  or  imprisonment,  and 
that  in  the  enaeavor  to  enforce  its  judgment  oy  proceeaingb  in  contempt  it  would  be 
■object  to  have  its  final  judgment  brought  into  review  in  the  contempt  proceedings 
upon  a  change  ef  judge^  or  of  venue,  to  a  completely  new  jurisdiction  and  to  a  trial  by 
jury,  in  whidi  the  merits  of  the  final  order,  wnich  has  been  made  by  the  court,  in  the 
prcM^eding,  should  again  be  reviewed ,  including  the  question  whether  there  was  any 
merit,  riflrbt,  or  authority  of  the  court  in  the  equitable  proceedings  in  which  the  judjg;- 
ment  ha3  been  rendered  or  the  order  made,  and  the  equitable  jurisdiction  of  the  dis- 
trict court  upon  matters  finally  determined  would  thus  be  subject  to  be  again  brought 
in  question  by  another  judge  in  another  venture  and  by  a  jury,  a  thing  unheard  of  in 
the  chancer]^  jurifKiiction.  If  such  a  state  of  things  could  be,  it  could  but  result  in 
the  degradation  of  courts  and  to  make  them  truly  Uie  subjects  of  contempt. 

If  the  power  to  punish  for  contempt  is  inherent  in  the  courts  it 
can  not  oe  taken  away  or  impaired  by  Congress  or  the  State  legisla- 
tures. If  it  is  inherent  then  the  courts  can  not  exist  without  it.  As 
to  whether  such  power  is  inherent  is  well  stated  by  the  Supreme  Court 
of  Mississippi  in  the  case  of  Watson  v.  Williams  (36  Miss.,  331),  as 
follows: 

The  power  to  fine  and  imprison  for  contempt,  from  the  earliest  history  of  juris- 
pnidence,  baa  been  regarded  as  a  necesBary  incident  and  attribute  of  a  court,  without 
fdiicb  it  ooold  no  more  exist  than  without  a  judge.    It  is  a  power  inherent  in  aU  courts 
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of  record  and  coexiBting  with  them  by  the  wise  provirioiis  of  the  common  law.  A 
court  without  the  power  effectually  to  protect  itself  against  the  assaults  of  the  lawless, 
or  to  enfore  its  oniers,  judgments,  or  decrees  against  the  recusant  parties  before  it, 
t^ould  be  a  disgrace  to  the  legislation  and  a  stigma  upon  the  age  which  invented  it. 

In  Kalamazoo  v.  Superior  Court  Judge,  in  75  Michigan,  274,  the 
court  argues  the  question  in  this  way: 

It  is  within  the  power  of  a  legislature  to  change  the  formalities  of  legal  procedure, 
but  it  is  not  competent  to  make  such  changes  as  to  impair  the  enforcement  of  rights. 
•  «  •  if^Q  functions  of  judges  in  equity  cases  in  dealing  with  them  is  as  well 
settled  a  part  of  the  judicial  power  and  as  necessary  to  its  administration  as  the  func- 
tions of  juries  in  common-law  cases.  Our  constitutions  are  framed  to  protect  all 
rights,  when  they  vest  judicial  power  they  do  so  in  accordance  with  all  of  its  essen- 
tials, and  when  they  vest  it  in  any  court  they  vest  it  as  efficient  for  the  protection  of 
rights,  and  not  subject  to  be  distorted  or  made  inadequate.  The  right  to  have  equity 
controversies  dealt  with  by  equitable  methods  is  as  sacred  as  the  right  of  trial  by  jury. 
Whatever  may  be  the  machmerv  for  gathering  testimony  or  enforcing  decrees,  the 
facts  and  the  law  must  be  decided  togeuier;  ana  when  a  chancellor  desires  to  have  the 
aid  of  a  jury  to  find  out  how  the  facts  appear  to  such  unprofessional  men,  it  can  only  be 
done  by  submitting  single  issues  of  pure  foct,  and  they  can  not  foreclose  him  in  his 
conclusions  unless  they  convince  his  judgment. 

In  all  ages  and  in  all  countries  this  distinction  by  nature,  which  was  never  called 
"equitable  "  except  in  English  jurisprudence,  where  it  was  first  so  called  from  an  idea 
that  tiie  riffhts  were  impeitect  because  unknown  in  the  rude  ages,  when  property  was 
scanty  ana  business  almost  unheard  of  in  the  regions  outside  of  great  cities,  has  been 
recognized  and  provided  for  by  suitable  methods  substantially  similar  in  character. 
«  •  «  fi^Q  system  of  chancery  jurisprudence  has  been  developed  as  carefully  and 
as  judiciously  as  anv  part  of  the  legal  system,  and  the  judicial  power  includes  it,  and 
always  must  incluae  it.  Any  change  which  transfers  the  power  that  belongs  to  a 
judge  to  a  jury,  or  to  any  other  person  or  body,  is  as  plain  a  violation  of  the  Con- 
stitution as  one  which  should  give  the  courts  executive  or  legislative  power  vested 
elsewhere.  The  cognizance  of  equitable  questions  belongs  to  the  judiciary  as  a  part 
of  the  judicial  power,  and  under  our  Constitution  must  remain  vested  where  it  always 
has  been  vested  heretofore. 

The  following  cases  and  many  others  lay  down  the  same  doctrine: 
Ex  parte  Terry  (128  U.  S.) ;  Eilenbecker  v,  Plymouth  Court  (134  U. S.)  ; 
Ex  parte  Debs  (158  U.  S.). 

In  conclusion,  we  call  attention  to  the  most  recent  utterance  of  the 
United  States  Supreme  Court  on  this  point  in  the  case  of  Gompers  v. 
Bucks  Stove  &  Range  Co.  (221  U.  S.,  492)  and  the  cases  therein  cited. 

Judge  Lamar  says: 

For  while  it  is  sparinglv  to  be  used,  yet  the  power  of  courts  to  punish  for  contempts 
is  a  necessary  and  integral  part  of  the  Indcpenaence  of  the  judiciary,  and  is  absolutely 
essential  to  the  performance  of  the  duties  imposed  on  them  by  law.  Without  it  they 
are  mere  boards  of  arbitration,  whose  judgments  and  docrees  would  be  only  advisory. 

If  a  party  can  make  himself  a  judge  of  the  validity  of  ordera  which  nave  been 
issued,  and  by  his  own  act  of  disobedience  set  them  aside,  then  are  the  courts  impo- 
tent, and  what  the  Constitution  now  fittingly  calls  "judicial  power  of  the  United 
States"  would  be  a  mere  mockery. 

This  power  "bap  been  uniformly  held  to  be  neceswary  to  the  protection  of  the  court 
from  insults  and  oppression  while  in  the  ordinary  exercise  of  its  duty,  and  to  enable 
it  to  enforce  its  judgments  and  ordeni  necessary  to  the  due  administration  of  law  and 
the  protection  of  the  rights  of  citizens."  (Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S., 
333,48  L.  ed.,  1004;  24  Sup.  Ct.  Rep.,  665.) 

There  has  been  general  reco^ition  of  the  fact  that  the  courts  are  clothed  with 
this  power,  and  must  be  authorized  to  exercise  it  without  referring  the  issues  of  faurt 
or  law  to  another  tribunal  or  to  a  jury  in  the  »ame  tribunal .  For,  if  there  was  no  such 
authority  in  the  firpt  instance,  there  would  be  no  power  to  enforce  its  orders  if  they 
were  disregarded  in  such  independent  investigation.  Without  authority  to  act 
promptly  and  independently  the  courts  could  not  administer  public  justice  or  enforce 
the  rights  of  private  litigants.  (Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.,  337,  48  L.  ed., 
1005;  24  Sup.  Ct.  Rep.,  665.) 
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What  good  can  come  from  this  legislation?  Wliat  evils  will  be 
remedied  and  what  rights  will  be  more  secure  ?  If  you  can  point  to 
nothing  it  will  accomplish  in  the  way  of  enlightened  progress  tnen  this 
bill  should  be  defeated.  If  our  present  system  of  punishmg  contempts 
has  worked  well  is  it  the  part  of  wisdom  for  Congress,  even  if  it  has 
the  power,  to  change  it  ?    Is  it  wi^e  public  policy  to  do  so  ? 

In  this  day  of  carping  critics  we  hear  much  of  criticism  of  our 
American  institutions  and  especially  of  our  courts.  Criticism  of  some 
of  the  courts  may  be  just,  but  that  does  not  justify  a  radical  change 
in  the  method  of  procedure  that  will  hinder  and  embarrass  our  whole 
judiciary  in  the  administration  of  justice.  If  in  some  instances,  yet 
none  have  been  cited,  the  judges  nave  abused  the  power  to  punish 
for  contempt,  is  it  a  wise  policy  to  take  from  or  seriously  impair  the 
power  of  all  the  judges  to  administer  justice  and  maintain  the  dignity 
and  authority  of  the  courts  of  the  land  i 

It  has  been  urged  that  this  legislation  is  needed  to  relieve  the  courts 
of  the  criticism  that  the  judges  are  biased  in  their  decisions  as  to 
whether  their  own  orders  have  been  violated  and  their  authority 
defied. 

They  say  that  whether  this  criticism  be  just  or  not,  they  should  be 
removed  from  the  possibility  of  this  charge.  Even  if  tms  amounts 
to  an  argument  it  is  not  necessary  to  impair  the  power  of  the  courts 
in  the  performance  of  their  judicial  functions  to  reach  that  end.  If 
one  accused  of  contempt  feels  that  he  can  not  have  a  fair  trial  before 
the  judge  "whose  autnoritjr  he  has  defied,"  it  is  not  necessarv  to 
resort  to  the  stfow,  uncertain,  and  cumbersome  plan  provided  by 
this  biU  to  remedy  that  evil,  if  it  were  possible  imder  the  Constitution 
to  do  so.  The  possibility  of  prejudice  on  the  part  of  the  judge  may 
be  eliminated  by  another  plan  much  surer  and  more  expeditious 
than  this,  and  a  plan  that  does  no  violence  to  the  Constitution.  Let 
the  accused  have  the  right  to  have  another  judge  designated  to  trjr 
and  determine  whether  no  is  guilty  of  the  charge.  A  judge  is  quali- 
fied to  know  and  understand  the  force  and  purpose  of  a  decree  and 
the  importance  to  the  Utigants  and  to  the  people,  of  having  it  duly 
observed.  This  would  avoid  all  the  imcertainties  and  delays  inci- 
dent to  the  jury  system.  It  would  wholly  remove  the  possibility  of 
the  accused  bem^  the  victim  of  bias  or  prejudice  and  lully  answers 
the  charge  that  judges  should  be  protected  from  the  criticism  that 
prejudice  influences  their  decisions  m  such  cases. 

President  Taft  very  ably  discusses  these  two  plans  in  his  letter  of 
acceptance: 

OANOBROU8  ATTACK  ON   POWER  OF  COURTS. 

lliis  provision  in  the  [Democratic]  platform  of  1896  was  reg;arded  then  as  a  meet 
danf^rous  attack  upon  the  power  of  tne  courts  to  enforce  their  orders  and  decrees^ 
and  It  was  one  of  the  chief  reasons  for  the  defeat  of  the  Democratic  Party  in  that  contest, 
as  it  ought  to  have  been.  The  extended  operation  of  such  a  provision  to  weaken 
the  power  of  the  courts  in  the  enforcement  of  their  lawful  orders  can  hardly  be  over- 
Mat^. 

EFFECT  OP  JURY  TRIAL. 

Under  such  a  provision  a  recalcitrant  witness  who  refuses  to  obey  a  subpoena  may 
inoist  on  a  jury  tnal  before  the  court  can  determine  that  he  received  the  subpoena.  A 
citizen  summoned  as  a  juror  and  refusing  to  obey  the  writ  when  brought  into  court 
must  be  tried  by  another  jury  to  determine  whether  he  got  the  summons.  Such  a 
provisioD  applies  not  alone  to  injunctif*ns,  but  to  every  order  which  the  court  issues 
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against  pereons.  A  suit  may  be  tried  in  the  court  of  first  instance  and  carried  to  the 
court  of  appeals  and  thence  to  the  Supreme  Court,  and  a  judgment  and  decree  entered 
and  an  order  issued,  and  then  if  the  decree  involves  the  detendants'  doing  anything 
or  not. doing  anything,  and  he  disobe}^  it,  the  plaintiff,  who  has  pursued  his  ramedies 
in  lawful  course  for  years,  must,  to  secure  his  r^hts,  underso  tne  uncertainties  and 
delays  of  a^ jury  trial  oefore  he  can  onjoy  that  which  is  his  rif nt  by  the  decision  of  the 
highest  court  of  the  land.  I  say  without  hesitation  that  suoi  a  cnan^  would  greatly 
impair  the  indispensable  power  and  authority  of  the  courts.  In  securing  to  the  public 
the  benefits  of  the  new  statutes  enacted  in  the  present  administration  the  ultimate 
instrumentality  to  be  resorted  to  is  the  courts  of  the  United  States.  If  now  their 
authority  is  to  be  weakened  in  a  manner  never  known  in  the  history  of  the  jurispru- 
dence of  England  or  America,  except  in  the  constitution  of  Oklahoma,  how  can  we 
expect  that  such  statutes  will  have  efficient  enforcement  Those  who  advocate  this 
intervention  of  a  jury  in  such  cases  seem  to  suppose  that  this  change  in  some  way  will 
inure  only  to  the  benefit  of  the  poor  working  man.  As  a  matter  of  fact,  the  person 
who  will  secure  chief  advantage  from  it  is  the  wealthy  and  unscrupulous  defendant, 
able  to  employ  astute  and  cunning  counsel  and  anxious  to  avoid  justice. 

I  have  been  willing,  in  order  to  avoid  a  popular  but  unfounded  impression  that  a 
judge,  in  punishing  for  contempt  of  his  own  oraer,  may  be  a£fected  by  personal  feeling, 
to  approve  a  law  which  should  enable  the  contemner  upon  his  application  to  have 
anotner  judge  sit  to  hear  the  charge  of  contempt,  but  this,  with  so  many  judges  as  there 
are  available  in  the  Federal  courts  would  not  constitute  a  delay  in  the  enforcement 
of  the  process.  The  character  and  efficiency  of  the  trial  woula  be  the  same.  It  is 
the  nature  and  the  delay  of  a  jury  trial  in  such  cases  that  those  who  would  wish  to 
defy  the  order  of  the  court  would  rely  upon  as  a  reason  for  doing  so. 

MAINTBNANCB  OF  FULL  POWER  OF  COURTS  NBCB88ART  TO  AVOID  ANARCHY. 

The  administration  of  justice  lies  at  the  foundation  of  government.  The  mainte- 
nance of  the  authority  of  the  courts  is  essential  unless  we  are  prepared  to  embrace 
anarchy.  Never  in  the  history  of  the  country  has  there  been  sucn  an  insidious  attack 
upon  tne  judicial  system  as  the  proposal  to  interject  a  jury  trial  between  all  orders  of 
the  court  made  after  full  hearing  and  the  enforcement  of  such  orders. 

We  present  a  bill  (H.  R.  21722),  introduced  by  Mr.  Sterling,  which 
provides  a  plan  of  procedure  in  contempt  cases,  and  which  gives  to 
one  accusea  of  indirect  contempt  the  right  to  have  another  judge 
designated  to  try  and  determine  the  charge  of  contempt  against  him, 
and  recommend  that  it  do  pass. 

It  is  as  follows: 

|H.  R.  21732.  Slzty-seoond  Congress,  second  session.] 

A  BILL  To  amend  an  act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  Judidarr.* 

approTCd  March  third,  nineteen  hundred  and  eleven 

Be  it  enacted  hv  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled,  That  the  act  entitled  "An  act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  judiciary, ' '  M)pro ved  March  third ,  nineteen  hundrod  and  eleven ,  be, 
and  the  same  is  hereby,  amendtM  by  inserting  after  section  two  hundred  and  sixty- 
eight  thereof  seven  new  sections,  to  be  numbered,  respectively,  268  a,  268  b,  268  c, 
268  d,  268  e,  268  f,  and  268  g,  reading  as  follows: 

''Sec  268  a.  That  contempts  of  court  are  divided  into  two  classes,  direct  contempts 
and  indirect  contempts,  as  hereinafter  defined. 

"Sec  268  b.  That  contempts  committed  in  the  presence  of  the  court  or  of  a  judge 
at  chambers  are  direct  contempts.    All  other  contempts  are  indirect  contempts. 

"Sec.  268  c.  A  person  charped  with  direct  contempt  of  court,  if  found  guilty,  shall 
be  punished  summarily  and  judgment  thereon  shall  be  entered  of  record  accordingly, 
which  judgment  shall  contain  a  statement  of  the  acts  constituting  the  contempt  and  a 
statement,  if  any,  of  the  accused  relied  on  as  a  defense  or  made  in  extenuation  of  the 
offense  and  the  sentence  of  the  court  in  the  case. 

"Sec.  268  d.  Any  person  charged  with  indirect  contempt  of  court  shall  be  given  a 
written  statement  of  the  chaige  or  chaiges  a^nst  him  specifiadly  setting  forth  the 
acts  on  which  the  chaige  of  contempt  is  predicated.  Thereupon  the  accused  shall  be 
arraigned  and  his  plea  entered  of  record.  If  the  accused  should  plead  guilty  to  the 
chaiee  the  court  shall  enter  judgment  thereon  and  impose  sentence  in  the  case.  If 
he  pleads  not  guilty  the  court  shall  set  the  case  for  trial  and  admit  the  accused  to  bail 
until  final  determination  of  the  case.    The  trial  shall  be  by  the  court,  and  witnesses 
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called  and  examined  for  and  against  the  accused  as  in  criminal  cases.  If  the  accused 
shall  be  found  guilty,  judgment  shall  be  entered  accordingly  and  the  punishment  pre- 
scribed. Said  pumfihment  may  be  by  fine  or  imprisonment,  or  both,  in  the  discre- 
tion of  the  court:  Provided,  That  in  cases  where  the  fine  is  payable  to  the  United  States 
the  same  shall  not  exceed  the  sum  of  one  thousand  dollars  in  any  case;  and  in  no  case 
riiall  the  term  of  imprisonment  exceed  six  months. 

"Sbg.  268  e.  If  any  person  who  has  entered  a  plea  of  not  guiltv  to  a  charge  of  indi- 
rect contempt  shall  make  affidavit  that  the  judge  before  whom  the  case  is  set  for  trial 
in  the  first  instance  is  prejudiced  against  him  and  that  on  account  of  such  prejudice* 
he  believes  he  can  not  nave  a  fair  and  impartial  trial  such  judge  shall  designate  forth- 
with some  otherjudge  to  hear  and  determine  the  case. 

"Sbc.  268  f.  lliat  the  evidence  taken  on  the  trial  of  any  person  accused  of  indirect 
contempt  shall  be  preserved  by  biU  of  exceptions  and  any  judgment  entered  in  such 
case  may  be  reviewed  on  appeal  or  by  writ  of  error  as  now  proviaed  by  law  in  criminal 
cases  and  such  judgment  may  be  reversed  or  modified  as  justice  may  require.  When 
an  appeal  is  taken  or  a  writ  of  error  granted,  execution  of  me  Judsment  shall  be  stayed 
and  the  accused  shall  be  admitted  to  bail  in  such  sum  as  is  nxed  by  the  court. 

*'Sbc.  268  g.  That  the  provisions  of  this  act  shall  apply  to  all  proceedings  for  con- 
tempt in  all  courts  of  the  United  States  except  the  Supreme  Court:  Provided^  That 
this  act  shall  not  a£fect  any  contempt  proceedings  pending  at  the  time  of  the  passage- 
ol  this  act." 

The  fundamental  distinction  between  this  bill  and  H.  R.  21100  is 
that  the  latter  provides  a  trial  by  jury  in  cases  where  the  acts  con- 
stituting the  contempt  also  constitute  a  criminal  offense,  while  this- 
bill  provides  that  in  indirect  contempts  the  accused  may  have  anotiier 
judge  to  try  the  contempt. 

We  believe  that  it  meets  every  criticism,  just  or  unjust,  and  avoids, 
every  evil  that  may  be  charged  against  the  present  practice. 
'  It  divides  contempts  into  two  Masses,  direct  and  mdirect,  and  gives 
to  each  class  the  usual  and  natural  demiition. 

It  defines  direct  contemnts  as  those  committed  in  the  presence  of 
the  court  or  of  a  judge  at  chambers.  Under  it  these  contempts  shall 
be  punished  sunmiarily  by  the  court.  No  one  would  change  the 
practice  in  that  regard,  and  neither  of  the  bills  would  deprive  the  court 
of  tixe  power  to  deal  with  such  contempts  in  that  way.  It  further 
provides  that  the  judgment  in  such  case  shall  be  entered  of  record  and 
that  the  judgment  shall  contain  a  statement  of  the  acts  and  a  state- 
ment, if  any,  of  the  accused,  relied  on  as  a  defense  or  as  an  extenuation 
of  the  offense. 

It  provides  a  specific  plan  of  procedure  in  all  cases  which  charge  an 
indirect  contempt  of  coiurt.  The  accused  may  in  such  case,  upon  hi» 
own  affidavit  that  the  judge  is  prejudiced  against  him  and  uiat  on 
account  thereof  he  believes  that  he  can  not  have  a  fair  trial,  have 
another  jud^e  designated  to  hear  and  determine  his  case. 

The  bill  aJbo  provides  for  a  review  by  the  higher  courts  on  appeal  or 
by  writ  of  error. 

We  repeat  that  the  only  charge  made  against  the  present  practice 
is  that  judges  who  have  issued  orders  or  rendered  judgments  and 
decrees  should  not  be  permitted  to  pass  upon  the  question  as  to 
whether  a  person  has  violated  such  order  or  decree  or  has  defied  or 
assailed  the  authority  of  the  court  oyer  which  that  judge  presides. 
It  is  said  that  a  juage  under  such  circumstances  is  prone  to  biaa 
and  that  his  decision  might  be  tainted  with  prejudice  against  the 
accused.  This  bill  eliminates  such  a  possibility  and  it  does  it  more 
effectually  than  does  the  bill  reported  by  the  majority.  Under  that 
bill  the  jud^e  conducts  the  trial  of  the  case  before  the  jury,  he  passes 
upon  the  acunissibility  of  the  evidence,  and  delivers  the  charge  to  the 
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jury,  so  that  under  the  system  provided  by  that  bill  there  is  still  a 
possibility  of  the  same  criticism  against  him  as>  in  the  present  practice. 
The  accused  might  still  feel  that  he  was  the  victim  of  ju<Ucial  bias. 

Such  is  not  tne  case  in  the  bill  offered  bv  the  minority.  Under 
its  provisions  the  judge  whose  decree  has  oeen  violated  or  whose 
authority  has  been  defied  is  eliminated  from  the  case  and  it  is  sub- 
mitted to  another  judfi;e  who  could  have  no  possible  prejudice  against 
the  accused,  because  ne  has  no  connection  with  the  case.  This  bill 
meets  all  oojection  to  the  present  practice  without  doing  violence 
to  the  long-established  principles  of  equitv  which  forbids  the  inter- 
yention  of  a  jury  in  equity  proceedings.  It  accomplishes  the  desired 
end  without  taking  away  or  impairing  the  judicial  power  of  the 
court  conferred  upon  it  by  the  Constitution. 
Respectfully  submitted. 

John  A.  Stebling. 

R.  O.  Moon. 

Edwin  W.  Hiooins 

Paul  Howland. 

Frank  M.  Nye. 
«   Fbanois  H.  D0DD8. 
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ANTITRUST  LEGISLATldN. 


Mat  is,  1914. — OoBunittad  to  the  Committee  of  the  Whole  Houae  od  the  state  of  the 

Union  and  ordered  to  be  printed. 


Mr.  NsLSON,  from  the  (>oiniiiittee  on  the  Judiciary,  submitted  the 

foUowing 

MINORITY  VIEWS. 

[To  accompany  H.  R.  15657.J 

The  undersimed,  a  member  of  the  Committee  on  the  Judiciary^ 
having  had  under  consideration  H.  R.  15657  and  similar  bills,  being 
unable  to  a^ee  with  the  majority  of  the  committee,  submits  the 
following  mmority  views: 

The  so-called  antitrust  bill  reported  by  the  committee  is  a  distinct 
disappointment  to  those  who  sincerely  desire  to  destro.y  private 
monopoly.  The  question  of  the  suppression  of  trusts  receives  only 
incidental  consideration.  Instead  oi  directly  dealing  with  the  trust 
problem,  which  was  the  original  pro^am^  the  committee  has  turned 
to  side  issues,  such  as  discrimination  m  pnce,  exclusive  contracts,  and 
the  use  of  injunctions  in  labor  disputes.  ITiese  sulnects  are  treated 
irrespective  of  the  ()uestion  of  restraint  of  trade  or  of  monopoly ;  such 
vague  phraseology  is  employed,  and  so  manv  exceptions  are  made  that 
it  becomes  doubtiul  whether  it  is  harm  or  oenefit  that  results.  In  so 
far  as  this  bill  touches  the  problem  of  private  monopoly  at  all,  it  legis- 
lates in  an  arbitrary;  way  against  the  form  of  the  evil  and  not  against 
the  substance.  This  bill  as  a  whole  will  afford  httle  relief  to  the 
people  from  the  oppressions  of  the  trusts. 

After  months  of  hearings  before  the  Judiciary  Committee  upon 
certain  tentative  bills  prepared  by  a  partisan  subcommittee,  in  con- 
sultation with  the  President,  the  outcome  has  been  this  compromise 
measure,  which  is  clearly  intended  as  an  assurance  to  big  business  and 
a  sop  to  public  opinion.  During  the  hearing  no  bi^  trusts  appeared 
to  oppose  the  tentative  bills,  nor  has  the  introduction  of  this  final 
draft  created  any  uneasiness  or  flurry  in  Wall  Street.  On  the  other 
hand  the  smaller  business  men  of  the  country  have  been  very  much 
concerned  because  of  the  far-reaching  interference  with  business 
affairs  that  may  follow  the  enactment  of  this  measure.     Like  a  Don 
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Quixote  the  committee  sallied  forth  valiently  to  overthrow  the  giant 
monopoly,  but  under  the  pressure  of  political  expediency  it  turned 
^de  to  assail  the  windmuls  of  little  Dusiness.  The  spirit  of  com- 
promise which  runs  through  every  section  of  this  bill  is  something 
•quite  apart  from  the  spirit  of  the  brave  declaration  that^'A  private 
monopoly  is  indefensible  and  intolerable/'  but  rather  in  it  we  detect 
the  atmosphere  of  accommodation  and  mutual  understanding" 
between  the  Government  and  big  business  which  the  President 
advocated  in  his  trust  message. 

ANALYSIS  OF  THE  BILL. 

Sections  2-4  of  this  bill  are  designed  to  check  methods  of  unfair 
•competition.  This  matter  is  dealt  with  entirely  apart  from  the 
question  whether  these  business  methods  restrain  interstate  com- 
merce or  tend  to  monopoly.  Nor  is  it  treated  comprehensively  or  in 
a.  satisfactory  manner.  Out  of  all  the  unfair  ousiness  methods 
whereby  the  trusts  have  been  able  to  crush  the  independents  two 
are  selected,  discrimination  in  price  and  the  making  of  exclusive 
contracts.  This  bill  apparently  permits  trusts  arbitrarily  to  refuse 
to  sell  to  persons  whom  they  wish  to  crush,  except  in  reference  to 
the  products  of  mines,  and  it  does  not  deal  at  all  with  such  familiar 
practices  as  seUing  below  cost  to  destroy  the  business  of  a  competitor, 
placing  prohibitive  prices  upon  raw  materials  which  are  needea  in  the 
production  of  other  commodities,  spying  upon  the  business  of  com- 
petitors^ the  doing  of  business  under  a  fictitious  name,  or  with  in- 
timidatmg  the  customers  of  a  competitor  by  unwarranted  threats  of 
suits  for  alleged  infringement  of  patents.  To  single  out  two  unfair 
business  practices — discrimination  in  price  and  tne  making  of  ex- 
clusive contracts — ^may  have  the  bad  effect  of  creating  the  impres- 
sion that  the  other  methods  used  to  crush  the  independents  are  not 
under  the  ban  of  the  law.  As  to  the  two  practices  prohibited,  such 
exceptions  are  made  in  this  bill  that  it  apparently  permits  the  trusts 
to  do  the  veiy  acts  it  aims  to  prevent.  On  the  other  hand  these 
ambiguous  sections  mav  prove  harassing  and  burdensome  to  the 
small  business  man.  Tnese  new  provisions  are  as  likely  to  weaken 
as  to  strengthen  the  Sherman  Act. 

PRICE  DISCBIMINATION. 

Section  2   prohibits  discrimination  *4n  price  between  different 

Purchasers  of  commodities  in  the  same  or  in  different  communities.'' 
t  is  directed  against  an  undoubted  evil.  But  does  this  bill  afford 
adequate  protection  against  the  continuance  of  this  evil  t 

It  must  be  noted  that  only  discrimination  '4n  price''  is  prohibited. 
There  certainly  can  be  many  discriminations  of  a  most  serious  char- 
acter which  do  not  involve  the  price  at  which  a  commodity  is  sold. 
One  customer  ma^  be  favored  as  against  another  in  the  manner  and 
time  of  delivery,  m  more  lenient  terms  of  credit,  and  in  any  number 
of  other  terms  of  sale.  This  section  permits  all  discriminations 
between  purchasers  except  those  relating  to  price. 

Again,  it  is  doubtful  whether  this  section  has  any  application  to 
discrimination  in  price  in  bids  and  offers  for  sale  to  proposing  pur- 
chasers. It  prohibits  discrimination  only  as  between  "different 
purchasers  of  commodities.'' 
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Nor  does  this  section  apply  when  commodities  are  not  ''sold  for 
use,  consumption^  or  resale  within  the  United  States."  This  excep- 
tion clearly  sanctions  the  practice  of  trusts  in  selling  their  commoai- 
ties  cheaper  abroad  than  at  home.  What  discrimination  in  price 
could  be  more  vicious?  Yet  this  bill  expressly  permits  such  dis- 
criminations against  our  own  people. 

There  is,  also,  the  big  loopnole  that  the  discrimination  in  price 
must  be  shown  to  have  been  made  with  the  purpose  or  intent  to 
destroy  or  wrongfully  injure  the  business  of  a  competitor.  This  is 
a  very  indefinite  element,  yet,  _  whenever  such  intent  can  not  be 
proven,  prosecutions  for  discrimination  must  fail. 

Then,  too,  what  discriminations  in  price  may  not  be  covered  up 
as  due  to  the  grade,  quality,  or  quantity  of  the  commodity  sold 
permitted  by  the  firat  proviso  ?  To  allow  discriminations  on  account 
of  the  quantity  sold  is  to  favor  the  trusts  against  the  independents, 
the  big  purchasers  against  the  small  fellows. 

The  second  proviso  similarly  destrovs  the  intent  of  this  section. 
It  provides  that  this  section  snail  not  be  deemed  to  prevent  persons 
engaged  in  interstate  commerce  *'from  selecting  their  own  cus- 
tomers." If  trusts  are  given  the  power  to  select  their  own  customers, 
they  may  discriminate  between  proposing  purchasers.  They  mav 
impose  any  conditions  which  they  choose  beiore  they  will  deal  with 
any  proposing  customer.  They  may  refuse  to  deal  with  more  than 
one  person  in  any  community,  or  for  that  matter  throughout  the 
United  States.  As  far  at  least  as  this  section  goes,  this  proviso  would 
have  sanctioned  the  arbitrary  action  of  the  Motion  Picture  Trust  in 
refusing  to  lease  films  to  anybody  but  the  General  Film  Co.  This  will 
permit  a  trust  which  controls  the  supply  of  some  raw  material,  other 
than  the  product  of  any  mine,  whicn  is  needed  in  the  production  of 
some  other  commoditv  to  absolutely  refuse  to  seU  such  raw  material 
whenever  it  cares  to  branch  out  into  the  manufacture  of  such  other 
commodity.  This  proviso,  it  is  probable,  will  sanction  the  practice 
of  manufacture!^  to  refuse  to  sell  to  any  middleman  who  vdll  not 
agree  to  sell  their  commodities  at  a  certain  fixed  price,  although  the 
Supreme  Court  has  decided  that  such  efforts  to  control  the  prices 
to  consumers  are  illegal. 

The  merits  of  this  section  can  best  be  understood  when  it  is  restated 
in  such  manner  as  to  bring  out  the  discriminations  permitted: 

"That  any  person  engaged  in  commerce  is  permitted  to  discrimi- 
nate in  price  and  in  any  other  terms  of  sale  in  bids  or  offers  for  sale 
made  to  proposing  purchasers  of  commodities,  and  every  such  per- 
son engaged  m  commerce  is  permitted  to  discriminate  between  diner- 
ent  purchasers  of  commodities  in  the  same  or  different  sections  or 
communities  in  reference  to  any  terms^  of  sale  other  than  the  price  of 
such  commoditi^  and  is  permitted  to  discriminate  in  price  if  he  merely 
gives  a  lower  price  to  purchasers  in  foreign  countries  or  if  such  dis- 
crimination in  price  is  made  on  account  of  differences  in  the  grade, 
quality,  or  quantity  of  the  cominodity  sold  or  because  of  differences 
in  the  cost  of  transportation  or  if  such  discrimination  results  from 
the  selection  of  their  own  customers  by  persons  engaged  in  selUns^ 

Siodsy  wares,  or  merchandise  in  commerce  or  if  it  can  not  be  establishea 
at  such  discrimination  in  price  is  made  with  the  purpose  and  intent 
to  thereby  destroy  or  wrongfully  injure  the  business  of  a  competitor, 
ttther  of  such  purchaser  or  seller." 
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In  section  3  an  exception  from  the  permission  granted  in  section  2 
that  all  corporations  engaged  in  interstate  commerce  may  select  their 
own  customers  is  made  in  reference  to  the  products  of  mines.  The 
owners  and  operators  of  miners  and  the  persons ''controlling"  the 
product  of  any  mine  are  prohibited  from  "arbitrarily"  refusing  to 
sell  such  product  of  any  mine  to  any  "responsible  person,  firm,  or 
corporation."  The  persons  controlling  the  supply  of  any  other  com- 
modity, even  if  it  is  some  raw  material  requirea  m  the  production  of 
other  commodities,  may  select  their  own  customers  and  may  arbi« 
trarily  refuse,  at  their  pleasure,  to  deal  with  any  person,  firm,  or  cor- 
poration. Why  should  the  products  of  mines  be  thus  singled  outt 
if  this  is  a  sound  principle,  why  should  it  not  be  applied  generally  sa  to 
ail  commodities,  or  at  least  as  to  all  raw  materials  which  are  required 
in  the  production  of  other  commodities '   ,  .  , 

This  section  is  open  to  the  further  criticism  that  the  language 
employed  is  vague  and  indefinite.  ^  To  convict  an  owner  or  operator 
of  any  mine,  or  any  person  controlling  the  product  of  any  mine  under 
this  section,  it  is  necessary  to  prove  that  he  " arbitrarily"  refused  to 
sell  such  product  "to  a  responsible  person,  firm,  or  corporation." 
The  use  ot  the  words  "arbitrarily"  and  "responsible"  a£fords  loop- 
holes which  may  make  it  difficult  to  prosecute  anyone  successfully. 

ExcLUsnrE  contbaotb. 

Section  4  aims  at  another  metiiod  of  unfair  competition.  This  is 
the  practice  of  trusts  to  refuse  to  sell  to  anyone  who  will  not  agree  to 
hanole  or  use  exclusively  their  products.  Here,  again,  there  is  an 
undoubted  evil.  The  only  question  is  whether  Siis  section  ade- 
quately deals  with  that  evil.  It  appUes  only  to  tiie  leasing  and 
selling  of  commodities.  Should  it  not  include,  also,  the  Ucensmg  of 
the  use  of  commodities  by  others,  and  the  furnishing  of  goods  by 
bailors  to  bailees  t  The  prohibitions  of  this  section  may  be  evaded 
if  commodities  are  not  sold  outright  or  leased,  but  are  handled 
through  nominal  agents  or  bailees. 

Again,  this  section  prohibits  exclusive  contracts  only  in  reference 
to  the  commodities  "of  a  competitor  or  competitors  of  the  lessor  or 
seller."  It  is  not  enough  to  prove  that  a  trust  has  required  exclusive 
contracts  from  its  customers.  It  must  also  be  proven  that  the 
person  against  whom  the  contracts  were  directed  was  a  business 
competitor  of  the  trust.  If  the  trust  made  the  exclusive  contract 
for  the  benefit  of  some  aUied  corporation,  or  for  any  reason  other 
than  that  of  business  competition,  it  can  escape  prosecution  under 
this  section. 

Wliat  will  be  the  effect  of  this  section  upon  the  right  of  persons 
engaged  in  interstate  commerce  to  select  their  own  customers,  which 
section  2  of  this  bill  seems  to  be  so  solicitous  to  protect  ?  When  sec- 
tions 2  and  4  are  read  together,  it  is  clear  that  this  bill  intends  to 
confer  upon  sellers  the  right  to  choose  their  own  customers.  This 
implies  that  the  seller  may  impose  any  conditions  upon  the  cus- 
tomer which  he  chooses  to  make.  But  m  section  4  he  is  prohibited 
from  entering  into  any  agreement  or  understanding  with  his  customer 
to  the  effect  that  the  latter  will  not  use  the  commodities  of  some  com- 
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petitor  of  the  aeller.  Yet  the  seller  may  select  his  own  customers, 
and  may  refuse  to  sell  for  any  reason  that  he  sees  fit,  including  the 
fact  that  the  proposing  customer  handles  the  products  of  some  com- 
petitor. As  long  as  the  seller  does  not  enter  into  a  definite  agree- 
ment or  understonding  with  the  customer  that  he  shall  not  handle 
or  use  the  commodities  of  some  competitor,  he  can  not  be  prose- 
cuted although  he  may  refuse  to  sell  to  anyone  who  wiU  not  handle 
his  goods  exclusively.  This  bill  affords  opportunities  for  doing 
secretly  and  in  a  roundabout  way  what  it  prohioits  to  be  done  above- 
board. 

MACHINERY  FOR  ENFOROBMENT  OF  ANTITRUST  LAWS. 

In  seeking  a  solution  of  the  trust  problem  no  matter  is  more  vitally 
important  t^an  that  of  providing  means  for  the  more  vigorous  enforce- 
ment of  the  antitrust  laws.  The  Sherman  Act  has  been  upon  the 
statute  books  for  almost  a  quarter  of  a  centurvj  but  the  trusts  have 
be^  constantly  increasing  both  in  number  and  m  power.  The  fault 
has  not  been  that  the  prohibitions  of  the  Sherman  law  have  not 
been  broad  enough;  but  that  this  act  has  not  been  vigorously  en- 
forced. A  large  number  of  most  excellent  proposals  to  strengthen 
the  Sherman  law  so  as  to  make  it  practically  self-enforcing  were  pre- 
sented to  the  Committee  on  the  Judiciary.  Most  of  these  proposals 
have  been  ignored.  This  bill  will  not  permit  States  or  independents 
to  intervene  in  dissolution  suits  against  trusts  to  protect  theu*  rights. ' 
Nothing  is  done  to  hasten  the  disposition  of  antitrust  cases  in  courts. 
Even  the  suggestion  that  the  Federal  courts  should  be  prohibited 
from  enforcing  contracts  involving  violations  of  the  antitrust  laws 
was  rejected. 

Section  6  aims  to  afford  means  for  parties  injured  by  the  unlawful 
conduct  of  trusts  to  recover  threefold  damages  for  the  losses  sus- 
tained as  provided  in  the  Sherman  Act.  Although  the  purpose  of 
this  section  is  good,  it  is  open  to  severe  criticism.  It  does  not  permit 
private  parties  to  make  use  of  the  facts  and  finding  in  suits  brought 
Dj  the  uovemment,  in  accordance  with  section  13  of  this  act,  lor 
violations  of  any  of  its  provisions.  The  decrees  which  private  parties 
may  make  use  of  in  tneir  suits  for  damages  are  described  as  being 
*'  to  the  effect  that  a  defendant  has  or  has  not  entered  into  a  contract, 
combination  in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce,  or  has  or  has  not  monopolizea,  or 
attempted  to  monopolize,  or  combined  with  any  person  or  persons  to 
monopolize,  any  part  of  commerce,  in  violation  of  any  of  the  anti- 
trust laws."  In  other  words  the  decrees  which  private  parties  may 
plead  in  damage  suits  which  they  may  bring  against  trusts  as  res 
adjudicata  are  decrees  secured  in  Government  suits  brought  under 
the  Sherman  law.  Where  the  decree  secured  by  the  Government  is 
to  the  effect  that  a  trust  has  discriminated  in  price  between  different 
communities  or  individuals  or  that  it  has  entered  into  exclusive  con-  . 
tracts^  private  parties  are  not  allowed  to  plead  such  findings  as  res 
adjudicata  in  any  damaj^e  suits  which  they  may  brin^  under  this  act« 

Another  defect  in  this  section  is  to  be  found  in  ue  second  para- 
graph. This  provides  that  the  statute  of  limitations  in  reference  to 
any  private  right  of  action  shall  be  suspended  during  the  pendency 
of  the  Government  suit.    This  does  not  always  pemut  independents 
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adequate  time  to  bring  their  suita  for  damages  against  trusts  a£ter 
the  decree  in  the  Government  suit  is  entered.  They  have  only  suoh 
time  to  begin  their  suite  as  had  not  expired  under  the  statute  of 
limitations  when  the  Govenmient  suit  was  instituted — ^whether  this 
be  one  week  or  five  years.  Inasmuch  as  the  riffht  of  action  of  pei* 
vate  parties  was  very  largely  merely  theoretical  oefore  the  decree  in 
the  Government  suit  was  available,  a  much  better  provision  would 
be  to  allow  private  parties  one  or  two  years  after  the  entry  of  the 
decree  in  the  Government  suit  to  begin  tneir  suits  for  damages. 

The  most  vital  defect  in  section  6  remains  to  be  noticed.  Tfais 
is  contained  in  the  provision  that  decrees  and  judgments  secured  in 
Government  suite  may  be  pleaded  as  res  adjudicata  in  suits  between 
trusts  and  private  parties  either  ^' in  favor  or  against  such  defendant." 
To  allow  the  decrees  and  judgments  in  Government  suite  to  be  pleaded 
*'in  favor  of"  the  trusts  against  private  parties  who  may  sue  them 
is  violative  of  all  sense  of  justice.  Under  this  movision  whenever 
the  Government  suit  miscanies  or  an  Attorney  General  allows  a  fee- 
Me  compromise  decree  to  be  entered,  a  trust  may  plead  the  decree 
secured  to  prevent  private  parties  injured  by  its  tmlawful  conduct 
from  securing  relief  therefrom  or  damages  therefor. 

These  private  parties  have  never  haa  their  day  in  court.  Though 
they  may  be  able  conclusively  to  prove  that  they  have  been  injured 
by  a  trust  they  are  denied  all  chance  for  relief  whenever  the  Grovcnrn- 
ment  is  unsuccessful  in  its  suit,  or  when  it  enters  into  compromiseB 
with  trusts.  Though  the  Government  mishandled  the  case,  they 
had  no  chance  to  intervene  in  the  suit  to  protect  their  rights;  ycrt, 
when  the  Government  suit  fails,  the  trust  may  plead  the  decree  therein 
as  a  bar  against  any  suit  which  these  private  parties  might  bring. 
This  provision  is  not  only  a  measure  in  the  interests  of  the  trusts^  but 
apparency  violates  the  fifth  amendment  to  the  Constitution,  inas- 
much as  it  will  operate  to  deprive  private  parties  in  many  cases,  with- 
out due  process  of  law,  cd  rights  of  action  held  to  be  property  within 
the  meaning  of  that  amendment.  The  provision  that  the  decrees  in 
Government  suits  may  be  pleaded  as  res  adjudicata  against  trusts  in 
suits  brought  by  private  citizens  is  on  an  entirely  different  plane 
from  the  provision  that  the  trusts  may  plead  the  decrees  in  Govern- 
ment suits  in  their  favor.  The  trusts  have  had  their  dav  in  court, 
and  despite  their  pleading  the  court  has  entered  a  final  decree  or 
judgment  against  tnem.  The  private  parties  who  sue  trusts  after  the 
decree  in  the  Government  suit  has  been  entered  have  not  had  their 
day  in  court;  and  yet  this  section  would  deprive  them  absolutely  of 
reoress  in  a  court  of  justice. 

Section  12  is  intended  to  secure  the  more  vigorous  enforcement  of 
the  criminal  law  against  monopolists  and  trust  magnates.  What 
does  it  do  to  secure  this  end  ?  The  first  part  of  this  section  provides 
that  the  guilt  of  the  corporation  shall  be  deemed  to  be  abo  that  of 
the  individual  directors,  officers,  and  agents  of  such  corporation;  but 
the  second  purt  provides  that  only  those  directors,  officers,  or  agents 
^  Vho  shall  nave  authorized,  ordered,  or  done  any  of  such  prohibited 
acts,"  shall  be  punished.  Under  the  Sherman  law  as  it  stands  those 
who  authorize,  order,  or  do  any  act  in  violation  tiiereof  may  be  crimi- 
nally prosecuted.  It  is  extremely  doubtful  whether  this  Section  will 
make  the  penalties  of  the  antitrust  laws  more  personal  than  they 
now  are. 
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Attention  must  be  directed,  also,  to  the  fact  that  the  maximum 
fine  which  Js  provided  in  this  section  and  throughout  this  bill  is 
S5,000.  To  fine  a  great  trust  a  maximum  of  $5,000,  when  the  loot 
it  ^ined  may  have  been  many  hiindred  times  that  sum,  is  most 
ridiculous.  The  maximum  should  be  much  greater  in  amount.  Nor 
IB  there  any  provision  in  this  measure  to  the  effect  that  punishments 
for  violations  of  the  antitrust  laws  shall  not  be  omitted  by  suspen- 
sion or  other  judicial  action.  Any  judge  may  still  suspend  sentence 
in  the  case  of  trust  officials  found  guilty  of  having  violated  the  Sher- 
man  law. 

Section  14  deals  with  another  method  of  providing  better  machinery 
for  the  enforcement  of  the  antitrust  laws.  This  section  would  permit 
private  parties  who  are  being  mjured  by  the  unlawful  actions  of 
trusts  to  secure  injunctive  relief.  This  is  a  most  desirable  provision, 
but  the  lan^age  of  this  section  is  such  as  to  make  it  as  difficult  as 
possible  for  mjured  parties  to  secure  relief.  To  do  so  it  is  not  enough 
that  they  establish  that  they  have  suffered  loss  because  of  the  action 
of  some  trust,  but  they  must  also  show  that  a  continuance  of  these 
acts  is  "threatened."  This  makes  rimd  a  principle  that  is  wholly 
proper  in  most  equity  cases,  but  which  will  often  operate  to  deny  a 
remedy  to  independents.  Nothing  is  more  difficult  to  prove  than 
that  acts  of  discrimination  and  omer  imfair  practices  oi  trusts  are 
likely  to  be  repeated.  Again,  there  is  a  provision  that  no  injunction 
shall  be  granted  for  the  relief  of  a  party  injured  by  a  trust  except 
upon  "the  execution  of  a  proper  bond  against  damages  for  an  in- 
junction improvidently  granted."  To  require  an  independent  to 
five  a  bond  sufficiently  large  to  compensate  a  trust  against  possible 
amages  w91  often  prevent  him  from  securing  relief  from  the  umf air 
tactics  of  the  trust.  Without  this  provision  the  matter  of  the  bond 
would  be  left  at  the  discretion  of  tne  court,  in  accordance  with  the 
provisions  of  the  judiciary  act. 

HOLDINQ  COBCPANIES. 

This  measure  deals,  also,  with  two  manifestations  of  the  trust  evil — 
the  holding  company  and  interlocking  directorates.  Both  of  these 
means  have  been  employed  by  trusts  to  secure  a  stranglehold  upon 
the  industries  of  the  country;  but  they  represent  only  two  of  many 
forms  of  the  evil  of  private  monopoly.  The  possibility  that  holding 
companies  and  interlocking  directorates  may  be  used  as  a  means  to 
subject  industry  to  Wall  Street's  dominance  should  be  guarded 
against  in  eveij  maimer  possible;  but  it  is  not  enough  to  deal  with 
these  two  manifestations  of  the  trust  evil,  while  the  real  and  funda- 
mental source  of  the  evil  exists  through  common-stock  ownership 
or  other  forms  of  interlocking  control. 

Section  8  deals  with  the  evil  of  the  holding  company.  It  does  so 
in  a  most  unsatisfactory  manner.  Nothing  in  this  section  applies 
to  holding  companies  already  orcanized.  &  for  the  organization  of 
future  holding  companies,  Mr.  Samuel  Untermyer,  the  attorney  of 
the  Pujo  monej-trust  committee,  has  stated  that  this  section  will 
probably  impair  "the  existing  threadbare  remedies"  of  minority 
stockholders.  It  prohibits  one  corporation  from  holding  the  stock  of 
another  corporation  where  the  **  effect"  of  such  acquisition  is  to 
eliminate   or  substantiaUy  lessen  competition.     In  the   Northern 


116  BEPOBT  ON  HOUSB  BILL. 

Securities  case  the  criterion  when  the  holding  by  one  corporation  of 
the  stock  of  another  is  unlawful  under  the  Sherman  antitrust  law 
was  laid  down  as  being,  not  that  the  holding  of  the  stock  of  such  other 
corporation  must  be  shown  to  have  had  the  effect  of  lessening  com- 
petition, but  that  it  confers  a  potential  power  to  lessen  competition, 
whether  that  power  has  been  exercised  or  not.  Had  this  section  of 
the  bin  been  law,  the  Northern  Securities  case^  would  have  been  de- 
cided against  the  Government.  Under  this  bill  a  corporation  may 
acquire  stock  in  anv  competing  corporation,  even  to  the  point  where 
it  controls  such  otner  corporation,  if  it  can  not  be  shown  to  have 
exercised  that  control  witn  the  effect  of  lessening  competition.  If 
this  section  were  genuinely  intended  to  strengthen  the  Sherman  Act 
in  dealing  with  the  evil  of  the  holding  company,  why  did  it  not  simply 
declare  that  no  corporation  shall  acquire  any  of  the  stock  of  anotner 
corporation  where  tne  acq^uisition  of  tne  whole  of  the  stock  of  such  other 
corporation  would  constitute  a  violation  of  the  Sherman  Antitrust 
Act )  Instead  of  thus  strengthening  the  Sherman  law  by  preventing 
one  competing  corporation  from  edgmg  toward  the  control  of  another, 
it  proviaes  that  tne  potential  power  to  lessen  competition  shall  no 
longer  be  the  criterion  to  determine  the  legality  of  a  holding  company's 
operations,  but  whether  it  has  exercised  that  power  witn  the  effect 
of  lessening  competition. 

REQULATION   OF  INTERIX>OKINO  DIRECTORATES. 

Section  9  deals  with  the  evil  of  interlocking  directorates.  Such 
interlocking  directorates  have  been  one  of  the  means  employed  for 
the  building  up  of  a  powerful  money  trust,  dominating  many  great 
industries.  But  interlocking  directorates  are  but  one  oi  many 
manifestations  of  the  real  evd — the  interlocking  control  of  corpora- 
tions in  tibe  same  or  alUed  fields  of  business.  The  interlocking  control 
of  such  corporations  must  be  prevented  or  there  will  be  no  real  com- 
petition between  them.  Interlocking  control  of  competing  corpora- 
tions may  be  evidenced  by  identity  of  stock  holdings,  votmg  trusts, 
and  dummy  directors  as  well  as  by  interlocking  directorate.  The 
interlocking  control  is  the  vice,  and  it  should  be  prevented,  no  matter 
how  it  may  be  manifested.  There  may  be  some  doubtful  advantage 
in  forcing  big  business  to  substitute  dummy  directors  for  interlocking 
directorates;  but  certainly  this  does  not  solve  the  great  evil  of  the 
Money  Trust.  There  may  be  interlocking  control  although  there  are 
no  interloclring  directorates,  and  while  it  continues  there  will  be  no 
real  competition. 

Every  paragraph  in  this  section  has  the  vice  of  striking  at  a  form 
of  the  evil  ana  not  at  the  root  of  the  evil  itself.  The  first  paragraph 
prohibits  any  person  who  is  a  director,  officer,  or  employee  of  a  cor- 
mon  carrier  from  being  also  at  the  same  time  a  director,  officer,  or 
employee  of  a  corporation  which  sells  materials  to  that  carrier,  or 
which  does  construction  work  for  it,  or  of  a  bank  or  trust  company 
which  acts  as  a  fiscal  agent  of  such  carrier.  This  paragraph  is  directed 
against  the  vice  of  having  a  set  of  men  who  control  one  corporation 
deal  with  themselves  through  another  corporation  which  they  also 
control,  at  the  expense  of  the  minority  stockholders.  This  is  one  of 
the  evils  which  the  interlocking  control  of  corporations  makes  possible. 
Dealings  between  two  corporations  in  each  of  which  the  same  set  of  men 
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have  a  controlling  interest  are  likely  to  result  in  the  robbery  of  the 
minority  stockholders.  Such  transactions  should  be  prohibited,  no 
matter  now  the  interlocking  control  may  have  been  secured.  This 
paragraph  does  not  apply  at  all  to  industrial  corporations;  nor  does 
it  direcfly  prohibit  sucn  transactions  as  related  to  common  carriers. 
It  says  only  that  the  directors,  officers,  and  employees  of  a  common 
carrier  shall  not  at  the  same  time  be  directors,  officers,  or  employees 
of  banks,  supply  and  construction  companies  with  which  such  carriers 
have  business  relations;  but  they  may  own  all  of  the  stock  of  such 
other  companies.  Dealings  which  rob  the  minority  stockholders 
may  continue,  although  interlocking  directorates  are  prohibited. 

The  other  provisions  of  this  section  similarly  aim  at  a  form  of  the 
evil  of  interlocking  control  and  not  at  the  evil  itself.  Persons  are 
prohibited  from  acting  at  the  same  time  as  directors,  officers,  or  em- 
ployees of  two  corporations  of  certain  classes.  Yet  it  permits  these 
corporations  to  be  controlled  by  the  same  man  or  the  same  set  of  men, 
if  tney  but  exercise  their  control  through  some  other  manner  than 
that  of  interlocking  directors.  They  may  exercise  their  control 
through  voting  trusts,  through  dimmiy  directors,  or  in  anv  other 
manner,  save  that  they  must  not  themselves  act  as  interlocking  di- 
rectors. One  man  or  one  set  of  men  may  control  every  bank  and 
trust  company  in  a  city  of  above  100,000  population,  or  all  the  great 
banks  of  the  country,  out  they  must  not  act  as  directors  of  any  two 
of  the  banks.  This  section  permits  identity  of  stock  holdings  m  the 
corporations  in  which  it  pjrohibits  interlocKing  directorates.  While 
identity  in  stock  holding  is  permitted  to  contmue  it  is  idle  to  speak 
about  restoring  competition  oetween  these  corporations.  There  will 
be  interlocking  control  even  when  interlocking  directorates  are  pro- 
hibited. A  form  of  the  evil  only  is  prohibited;  but  the  evil  itself 
may  still  prevail. 

THE   EXEMFnON    OF   CERTAIN   OEGANIZATIONS   FROM   THE    ANTITRUST 

LAWS. 

The  apparent  object  aimed  at  in  section  7  is  to  relieve  certain 
classes  of  organizations  which  are  generally  recomized  to  be  bene- 
ficiid  from  the  penalties  of  the  Sherman  antitrust  law  in  carrying  on 
their  normal  and  proper  activities.  This  is  a  most  laudable  object. 
The  antitrust  laws  should  place  no  restrictions  upon  the  activities 
which  the  organizations  enumerated  in  the  first  paragraph  of  this 
section  normally  carry  on.  They  are  beneficial,  should  be  encouraged, 
and  not  discouraged. 

None  of  the  classes  of  organizations  enumerated  in  this  first  par- 
agraph have  ever  been  held  subject  to  the  Sherman  Antitrust  Act  or 
asked  for  exemption  other  than  labor  and  farmer  organizations. 
Labor  and  fanner  organizations  should  not  be  treated  as  trusts.  If 
labor  is  a  commodity,  it  is  certainly  entirely  different  from  every 
other  commodity,  inasmuch  as  the  commodity  labor  can  never  be 
divorced  from  the  human  being  -  the  laborer.  And  organizations  of 
farmers  at  most  aim  merely  to  control  the  product  of  their  own  labor 
and  not,  like  the  great  trusts,  to  engross  the  products  of  other  men's 
labor.  These  organizations  serve  to  protect  the  i)eople  against  the 
evib  of  monopoly,  not  to  enhance  those  evils. 
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The  weakness  of  this  first  paragraph  of  section  7  is  that  it  leaves 
the  status  of  labor  organizations  under  the  antitrust  laws  uncertain 
and  forbids  in  effect  the  cooperative  efforts  of  farmers  in  buying  com- 
modities or  selling  their  products.  It  is  provided  that  nothing  in  the 
antitrust  laws  shall  be  construed  to  forbid  the  "existence  or  opera- 
tion^' of  labor  organizations  or  to  forbid  individual  members  of  such 
organizations  from  carrying  out  **the  legitimate  objects  thereof." 
Wtat  is  meant  by  the  '* operation"  of  labor  organizations  and  by  ''the 
legitimate  objects"  of  such  organizations  is  most  vague.  The  major- 
ity of  the  committee,  in  its  report,  explains  the  purpose  of  this  par- 
agraph to  be  to  make  certain  that  the  Sherman  Antitrust  Act  does  not 
''warrant  the  courts  under  interpretations  heretofore  given  to  that 
law  to  enter  a  decree  for  the  dissolution  of  such  organizations."  K 
this  is  the  correct  interpretation  of  this  para^aph,  it  will  merely  pre- 
vent suits  for  the  dissolution  of  labor  organizations,  but  will  permit 
the  taking  out  of  injunctions  under  the  Sherman  Antitrust  Act 
against  labor  organizations  to  restrain  them  from  carrying  out  their 
purposes,  and  the  bringing  of  suits  for  triple  damages  against  them 
umler  that  act. 

This  paragraph  applies  only  to  organizations  ^'instituted  for  the 
purposes  of  mutual  help,  and  not  having  capital  stock  or  conducted 
lor  profit."  We  can  not  be  entirely  certain  that  all  labor  unions 
will  be  held  to  be  conducted  *'for  the  purposes  of  mutual  help"  and 
as  being  not  *' conducted  for  profit."  There  can  be  no  doubt  that 
as  to  "consumers,  agricultural,  or  horticultural"  organizations  this 
limitation  is  a  fatal  defect.  Every  organization  ol  farmers  which 
aims  to  cooperatively  bargain  as  to  the  products  of  its  members  is 
"conducted  for  profit,"  and  many  of  them  have  "capital  stock." 
The  only  sort  of  farmer  organization  which  this  section  sanctions  is 
one  which  does  nothing  more  than  to  discuss  better  agricultural 
methods.  As  soon  as  farmers  combine  to  get  better  prices  for  their 
products,  or  to  sell  directly  to  consumers,  this  paragraph  affords 
them  no  relief  from  the  antitrust  laws.  In  fact,  this  section  is  likely 
to  bring  down  upon  them  the  Sherman  Act  with  all  its  penalties. 
When  legislation  is  enacted  specifically  exempting  certain  classes  of 
organizations,  district  attorneys  and  courts  are  likely  to  construe 
the  antitrust  laws  as  rendering  unlawful  the  activities  of  the  classes 
of  organizations  not  exempted.  This  paragraph  may  sound  the 
death  knell  to  cooperation  among  farmers  to  oetter  their  conditions 
of  life.  The  Department  of  Agriculture  is  constantly  issuing  literar 
ture  urging  the  larmers  to  cooperate.  Only  recently  a  special  com- 
mission which  we  sent  to  Europe  to  get  suggestions  upon  how  to 
encourage  cooperation  among  the  farmers  has  made  its  report.  Yet 
this  bill  will  not  legalize  farmer  organizations  if  they  are  'conducted 
forprofit"  or  have  "capital  stock." 

Tne  second  paragraph  of  section  7  was  inserted  at  a  very  late 
stage  in  the  preparation  of  this  bill.  In  the  hearings  before  the 
committee  there  was  no  claim  made  by  anyone  that  such  l^s- 
lation  was  either  needed  or  desired.  Nor  is  it  clear  what  sort  of 
agreements  among  common  carriers  are  sanctioned  by  this  para- 
graph. Associations  of  common  carriers  are  authorized  to  make 
"  any  lawful  agreement  as  to  any  matter  which  is  subject  to  the  regu- 
lating or  supervisory  jurisdiction  of  the  Interstate  Commerce  Com- 
mission," but  this  is  not  to  authorize  "joint  agreements  by  common 
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camera  to  maintain  rates."  Does  this  mean  that  carriers  may  agree 
to  change  rates  but  may  not  agree  to  "  maintain  "  such  rates  ?  Wnat 
sort  of  agreements  among  common  carriers  does  this  paragraph 
authorize,  and  what  possible  benefit  do  the  people  derive  therefrom  f 
Why  insert  an  exemption  from  the  antitrust  laws  which  nobody 
asked  for  and  which  is  of  uncertain  meaning  ? 

THE   INJUNCTION   AND  CONTEMPT   PROVISIONS. 

The  last  part  of  this  measure  deals  with  a  matter  which  has  no 
direct  relation  to  the  trust  question — that  of  the  use  of  injunctions 
in  connection  with  labor  disputes.  In  section  7  the  exemption  of 
labor  unions  from  the  operations  of  the  antitrust  laws  is  dealt  with; 
but  sections  15-23  have  no  reference  to  this  question.  They  relate 
generally  to  procedure  in  injunction  cases  and  to  trials  for  contempt. 
Only  one  of  these  sections — section  18 — apjplies  to  injunctions  in 
labor  disputes  alone.  In  the  Sixty-second  Congress  these  sections 
were  presented  as  two  separate  bills — the  Clayton  injunction  limita- 
tion bill  and  the  Clayton  contempt  bill. 

Whatever  divergent  views  Members  naay  hold  as  to  the  desirability 
of  these  sections,  there  can  be  no  question  that  they  have  no  proper 
place  in  an  antitrust  bill.  To  combine  these  propositions  with  an 
antitrust  bill,  which  throughout  represents  a  minimum  of  what  might 
be  done  to  strengthen  the  existing  law,  has  no  merit  other  than  that 
of  political  expediency. 

John  M.  Nelson. 

The  foregoing  views  are  concurred  in. 

A.  J.  Volstead. 


House  Beport  687,  part  4,  Sixty-third  Congress,  second  session. 

ANTITRUST  LEGISLATION. 


Mat  13, 1914. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 

Union  and  ordered  to  be  printed. 


Mr.  MoROAN  of  Oklalioma,  from  the  Committee  on  the  Judiciary, 

submitted  Uxe  following 

MINORITY  VIEWS. 

[To  accompany  H.  R.  15657.] 

I  am  in  hearty  sympatlxy  with  the  obiect  and  purpose  of  the  legis- 
lation proposed  m  this  bill,  but  I  do  not  oelieye  tliat  all  the  provisions 
in  the  proposed  measure  are  wise.^  In  my  opimon  some  are  dangerous 
to  the  business  and  commercial  interests  of  the  coxmtry  and  wiU  do 
more  harm  than  good.  On  the  whole  the  bill  if  enacted  into  law 
would  be  a  sreat  disappointment  to  the  country.  It  certainly  can 
not  be  regarded  as  a  broad,  comprehensive,  carefully  prepared  meas- 
ure which  will  protect  the  general  public  from  the  evils  of  big  busi- 
ness and  at  the  same  time  open  to  the  legitunate^  business  in  ten  sts 
of  the  coimtry  a  highway  upon  which  to  travel  with  safety  and  cer- 
tainty. While  in  ail  so-called  antitrust  legislation  we  must  keep  in 
mind  the  welfare  of  the  people  generally,  we  must  not  ignore  the 
fact  that  any  material  iniury  to  the  busmess  of  the  country  reacts 
and  injures  the  people,  whose  interests  it  is  our  first  duty  to  serve. 

Takmg  the  antitrust  provisions  of  the  bill  as  a  whole,  if  they  were 
all  enacted  into  law,  they  would  not  destroy  a  single  trust,  abolish 
a  single  monopoly  or  add  materiallv  to  the  competition  now  existing. 
The  provisions  of  the  bill,  if  placed  on  the  statute  books,  will  not  re- 
duce the  size  of  our  great  corporations,  or  materially  lessen  the  power 
^ey  now  possess  to  arbitrarily  control  prices.  Enact  this  bill  into 
law,  and  big  business  will  go  on  and  on  with  no  adequate  restraint, 
either  in  the  way  of  broad,  comprehensive  statutory  enactments,  or 
in  the  way  of  a  properly  empowered  administrative,  or  semijudicial 
commission,  whicn  iregard  as  absolutely  necessary  for  the  protection 
of  the  people,  as  weU  as  for  the  substantial  and  permanent  prosperity 
of  our  inoustrial  and  business  interests,  both  at  home  and  aoroad. 
It  is  true  that  there  are  some  provisions  of  this  bill  which  strike  at 
existing  evils  in  our  interstate  commerce,  which  will  tend  to  prevent 
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some  unfair  practices  and  business  methods  now  resorted  to,  but 
great  corporations,  controlled  and  managed  by  vicious  and  imscrupu- 
k)us  directors,  while  desisting  from  the  few  practices  prohibited  in  tnis 
bill,  will  invent  other  metnods  equally  reprehensible,  and  equally 
effective  to  enable  them  to  accomplish  their  ends.  We  can  not  assume 
that  evil-disposed  business  men  have  exhausted  their  ingenuity 
in  the  invention  of  obnoxious  business  methods.  So  next  Congress 
we  will  have  something  new  to  prohibit,  and  so  on  from  year  to  year, 
but  in  the  meantime  nothing  is  settled,  and  no  real  reUef  is  afforded 
the  people.  To  illustrate:  Section  2  of  this  bill  makes  it  unlawful 
to  discnminate  in  price  with  the  intent  or  purpose  to  destroy  or 
wrongfully  injure  a  competitor.  The  only  discrimination  here  pro- 
hibited is  discrimination  in  price.  But  there  are  thousands  of  ways 
by  which  we  may  diflciiminate.  This  section  easily  could  be  made 
more  comprehensive  in  its  scope  by  making  it  unlawful  to  discriminate 
in  price,  terms,  or  otherwise.  We  would  then  make  all  kinds  of  dis- 
crimination unlavrful — not  only  the  kind  of  discrimination  with  which 
we  are  now  familiar,  but  the  prohibition  would  include  aU  acts,  prac- 
tices, and  methods  which  may  be  used  in  the  future  in  perpetrating 
discrimination. 

Again,  section  2  prohibits  only  discrimination  with  the  intent  or 
purpose  to  destroy  a  competitor.  Here  is  another  illustration  of  the 
extreme  narrow  application  of  the  provisions  of  the  bill.  It  may  be 
that  Congress  shomd  seek  to  protect  one  competitor  from  another, 
but  the  great  primary,  fundamental  purpose  of  this  legislation  should 
be  to  protect  the  masses  of  the  people,  to  safeguard  the  public  welfare 
against  a  well-known  evil.  If  discrimination  should  be  prohibited, 
we  should  prohibit  discrimination  done  with  the  intent  and  purpose 
to  establish  and  maintain  the  evil,  which  we  wish  to  eradicate.  This 
evil  is  monopoly.  The  one  thing  we  are  seeking  to  maintain  in  our 
business  ana  industrial  world  is  healthy,  effective  competition.  It 
follows,  therefore,  that  we  should  prohibit  not  onlv  discrimination 
done  with  intent  to  destroy  or  injure  a  competitor,  but  above  all  we 
sliould  prohibit  discrimination  perpetrated  with  the  intent  to  estab- 
lish monopolistic  conditions  or  to  materially  or  substantiallv  lessen 
competition.  I  know  that  it  may  be  said  that  the  Sherman  law  now 
prohibits  an  attempt  to  monopolize.  But  the  same  argument  is 
made  by  those  who  oppose  all  antitrust  legislation.  They  assert  that 
the  Sherman  law  is  all  sufficient  to  prevent  monopoly,  and  maintain 
competition.  If  it  is  necessarp-  to  enact  a  special  law  to  prohibit 
discrimination  we  should  prohibit  all  lands  of  discrimination,  done 
with  the  purpose  or  intent  to  establish  a  monopoly,  to  desta*oy  or  sub- 
stantially lessen  competition,  or  with  the  intent  to  accomplish  w^ 
pxirpose  that  is  inconsistent  with  good  business  ethics,  or  that  is 
inimical  to  the  public  interests. 

I  think  no  one  will  (teny  this  proposition :  Business  should  have  the 
greatest  freedom^  consistent  with  the  public  good.  like  individuid 
freedom,  liberty  in  business  should  be  limited,  restricted,  and  circum- 
scribed only  when  necessary  for  the  public  good.  Even  our  State 
Sovemmente  should  assume  control  of  private  business  only  when 
lie  private  business  becomes  impressed  with  a  public  use.  For 
greater  reasons,  the  Federal  Government  shoula  interfere  with 
{rivate  business  only  when  the  private  business  becomes  of  pubKo 
ronsequence  from  a  national  viewpoint.    And  I  thoroughly  believe 
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there  are  many  private  business  concerns  engaged  in  industrial  com- 
merce which  nave  become  of  public  consequence,  which  from  a 
national  viewpoint  have  become  impressed  wit^  a  public  use,  and  in 
the  interests  of  the  people  of  the  Nation  should  be  placed  under  strict 
Federal  supervision  and  control.  But  I  think  it  is  very  unwise  to 
enact  laws  whicli  will  place  almost  an  innumerable  numoer  of  small 
business  concerns  unaer  Federal  laws,  which  will  be  a  source  of 
annoyance  to  owners  of  such  concerns,  hamper  and  hinder  them  in 
the  management,  development,  extension  of  their  business,  multiply 
lawsuits,  crowd  our  Federal  courts  with  litigation,  without  materially 
benefiting  the  people,  or  substantially  contributing  to  the  solution 
of  the  real  busmess  problems  confrontinig  us  as  a  Nation.  Would 
it  not  be  a  better  policy  to  limit  Federal  enactments  which  restrict 
the  freedom  of  private  business  to  those  concerns  which  have 
clearly  become  impressed  with  a  pubHc  use  and  which  are  of  pubUc 
consequence  from  a  national  viewpoint  ? 

The  National  Government  is  entering  upon  dangerous  ground 
when  it  enters  upon  the  poUcy  of  enforcing  uniformity  in  prices  to  all 
persons  and  all  sections.  The  policy  of  the  Government  is  to  main- 
tain competition.  That  was  the  object  of  the  Sherman  antitrust  law. 
That  is  tne  object  of  the  proposed  legislation.  Monopoly  neans  the 
absimce  of  competition.  Competition  means  a  contest  for  business, 
for  customers.  The  object  oi  competition  is  to  insure  purchasers 
reasonable  prices  for  articles  purebred.  Reduction  of  price  has  been 
universally  regarded  as  a  legitimate  method  of  securing  business. 
Merchants,  manufacturers,  and  dealers  have  been  left  to  fix  their  own 
prices.  Is  the  National  Government  read}'  to  enact  a  law  that  will 
tend  to  compel  uniformity  of  prices — that  will  not  permit  a  merchant 
or  manufacturer  to  lower  his  prices  to  secure  customers,  to  obtain 
business?  Is  not  competition  which  reduces  prices  the  kind  of  com- 
petition that  will  benent  the  people  ?  Here  is  the  difficulty  with  the 
competition  that  now  exists.  The  big  concerns  do  not  coinpete  in 
price.  The  so-called  independent  concerns  follow  the  prices  fixed  by 
the  trusts.  This  tendency  appeared  in  the  testimony  of  one  witness 
who  testified  before  the  committee  in  behalf  of  the  independent  oil 
dealers.  He  franklv  admitted  that  the  independent  dealers  sold  at 
the  price  fixed  by  the  Standard  Oil  Co. 

Section  7  authorizes  the  existence  and  operation  of  labor,  agri- 
cultural, and  other  oi^anizations  instituted  lor  mutual  help  and  not 
having  capital  stock  and  not  conducted  for  profit.  The  provisions 
of  this  section  certainly  can  not  be  satisfactory  to  labor  organizations, 
to  farmers,  or  even  to  the  organization  of  business  men  who  oppose 
any  modification  of  the  Sherman  law  which  will  exclude  labor 
organizations  from  its  provisions.  It  would  hardly  seem  necessary 
in  this  day  and  age  of  the  world  to  enact  a  law  which  merely  per- 
mits the  existence  of  labor  organizations.  If  labor  and  farmer 
organizations  are  not  to  be  given  some  substantial  recognition  by 
statutory  enactment,  it  would  seem  unwise  to  place  a  new  provision 
in  the  law,  which  can  be  of  no  material  benefit  to  labor  organiza- 
tions, but  which  is  bound  to  bring  doubt  and  uncertainty  as  to  what, 
if  any,  additional  rights  labor  and  farmers'  organizations  and  the 
memoers  thereof  have  under  the  new  statute.  If  the  provisions  of 
our  antitrust  laws  should  not  apply  to  labor  organizations  Congress 
should  in  plain  and  clear  language  so  declare.     We  should  not  speak 
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in  the  doubtful,  uncertain,  indefinite  terms  which  characterize  the 
provisions  of  section  7  of  this  bill. 

One  of  the  elements  of  the  high  cost  of  living  is  the  expensive  sys- 
tem of  the  sale  and  distribution  of  the  producto  of  the  farm  and  me 
factory.  The  producer  and  consumer  must  be  brought  doser  to- 
gether. The  provisions  of  this  bill  would  not  perinit  consumers  to 
organize  if  the  associations  bad  capital  stock,  or  were  organized  for 
profit.  Under  the  provisions  of  section  7  of  this  bill  farmers'  organ- 
izations with  capital  stock,  organized  for  profit,  would  be  left  sub- 
subjecc  to  the  provisions  of  the  Sherman  antitrust  law.  The  law  not 
onlv  should  not  prohibit  but  should  encourage  farmers  to  organize 
witn  a  view  to  purchasing  implements,  machmery^  and  other  farm 
suppUes  at  less  cost  and  with  the  view  to  collective  bargaining  in 
the  sale  of  their  products  and  in  the  purchase  of  supplies.  In  France, 
Germany,  and  other  European  countries  farmers  oi^anizations  are 
authorized  bv  law.  The  line  along  which  these  organizations  can 
act  is  definitely  defined.  Governmental  aid,  direction,  and  assistance 
is  given.  Such  organizations  are  encouraged  to  engage  in  a  wide 
field  of  purely  business  transactions.  These  organizations  have* 
contributed  immensely  to  the  expansion  of  the  agricultural  interests 
of  these  countries.  It  would  be  exceedingly  unfortunate  at  this 
time,  when  we  are  about  to  enter  upon  the  important  task  of  provid- 
ing our  farmers  with  better  credit  facihties,  to  enact  a  law  which 
may  be  construed  to  make  all  farmers'  organizations  unlawful  ex- 
cept such  as  are  organized  for  the  mutual  benefit  of  members  along 
literary,  insurance,  and  social  lines. 

I  do  not  care  to  express  my  objections  to  all  the  provisions  of  this 
bill.  I  ag^ree  in  the  main  with  cnticisms  made  by  other  members  of 
the  minority  on  the  Judiciary  Committee. 

It  has  been  nearly  24  years  since  the  enactment  of  the  Sherman 
antitrust  law.  Its  meaning  was  long  in  doubt  and  obscurity.  It  is 
now  better  understood.  The  business  world  knows,  in  a  way  at 
least,  its  meaning.  The  law  was  not  a  success  in  preventing  the 
concentration  of  business  into  larpe  industrial  imits.  We  have  large 
business  organizations  to-day,  ana  there  is  no  indication  that  through 
the  enforcement  of  the  Sherman  law,  or  the  enactments  and  enforce- 
ment of  anv  new  laws,  our  industrial  imits  are  to  be  materially 
lessened.  The  Sherman  law  has  failed  through  the  absence  of  proper 
administrative  machinery  to  enforce  its  provisions.  It  is  folly  to 
enact  more  laws,  when  existing  laws  are  not  effective  for  lack  of 
adequate  enforcing  agencies.  What  the  country  needs  now  is  a  law 
that  will  define  and  promulgate  a  well-defined  national  policy  toward 
the  great  business  interests  of  the  country  which  wUl  be  just  to  our 
industrial  forces,  and  which  will  be  fair  to  the  people,  and  fully  pro- 
tect them  from  exactions  of  business  concerns  possessed  of  monopo- 
listic power. 

Practically  every  other  business  is  highly  organized  but  the  business 
of  farming.  There  are  about  6,500,000  farmers.  Something  like 
12,000,000  persons  over  10  years  of  age  toil  on  the  farm.  The  farmers 
are  at  a  great  disadvantage.  Labor  is  organized.  Business  is 
organized.  Concentration,  combination,  cooperation  everywhere 
except  among  the  farmers.  With  the  most  mtelligent  farmers  of 
the  world,  in  business  cooperation  our  farmers  are  far  behind  the 
less  intelligent  farmers  of  other  countries.     To  aid  our  farmers  in 
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the  line  of  greater  cooperation  has  now  become  a  national  duty,  and 
it  would  be  nardly  short  of  a  public  calamity  to  enact  a  statute  which 
on  ltd  face  restricts  and  limits  to  a  narrow  sphere  the  purposes  for 
which  agricultural  associations  may  be  formed. 

In  my  judgment  it  is  unfortunate  that  one  committee  should  not 
have  had  exclusive  jurisdiction  over  the  proposed  legislation  to  create 
a  Federal  trade  commission  and  aU  antitrust  legislation.  The  crea- 
tion of  a  Federal  commission  with  certain  jurisdiction  over  industrial 
corporations  engaged  in  interstate  trade  will  mark  an  epoch  in  our 
national  policy  m  Federal  control  of  private  business.  Manifestly  all 
legislation  for  the  supervision,  regulation,  and  control  of  private  busi- 
ness engaged  in  interstate  commerce  will  and  should  center  in  and 
around  the  national  commission,  whether  its  jurisdiction  and  power 
be  great  or  small.  So  it  seems  to  me,  if  the  Sherman  law  is  to  be 
amended,  the  new  statutory  provisions  should  be  drawn  with  the  trade 
commission  and  its  power  in  view.  Because  we  are  entering  upon  a 
new  field  of  Federal  activity  in  the  control  of  private  business;  all 
our  enactments  should  be  suited  to  our  new  enforcing  agency — the 
proposed  Federal  commission.  But  over  this  proposed  legislation 
the  Judiciary  Committee  has  no  jurisdiction,  ana  it  is  not  proper  for 
me  to  discuss  any  of  the  provisions  relative  thereto. 

Dick  T.  Morgan. 
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THE  FEDERAL  ANTITRTJST  LAW. 

[Act  Of  July  2,  1890  (26  Stat,  209.)] 

AN  ACT  To  protect  trade  and  commerce  against  unlawful  restraints 

and  monopolies. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^ 

Sec.  1.  Every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.  Every  person  who  shall  make 
any  such  contract  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court. 

Sec.  .2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person 
or  persons,  to  monopolize  any  part  of  the  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

Sec.  8.  Every  contract,  combination  in  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
in  any  Territory  of  the  United  States  or  of  the  District  of 
Columbia,  or  in  restraint  of  trade  or  commerce  between  any 
such  Territory  and  another,  or  between  any  such  Territory 
or  Territories  and  any  State  or  States  or  the  District  of 
Columbia,  or  with  foreign  nations,  or  between  the  District 
of  Columbia  and  any  State  or  States  or  foreign  nations,  is 
hereby  declared  illegal.    Every  person  who  shall  make  any 
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such  contract  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court.  i 

Sec.  4.  That  several  circuit  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain 
violations  of  this  act;  and  it  shall  be  the  duty  of  the  several 
di^strict  attorneys  of  the  United  States,  in  their  respective 
districts,  under  the  direction  of  the  Attorney  General,  to 
institute  proceedings  in  equity  to  prevent  and  restrain  such 
violations.  Such  proceedings  may  be  by  way  of  petition  set- 
ting forth  the  case  and  praying  that  such  violation  shall  be 
enjoined  or  otherwise  prohibited.  When  the  parties  com- 
plained of  shall  have  been  duly  notified  of  such  petition  the 
court  shall  proceed,  as  soon  as  may  be,  to  the  hearing  and 
determination  of  the  case;  and  pending  such  petition  and 
before  final  decree,  the  court  may  at  any  time  make  such  tem- 
porary restraining  order  or  prohibition  as  shall  be  deemed 
just  in  the  premises. 

Sec.  6.  Whenever  it  shall  appear  to  the  court  before  which 
any  proceeding  under  section  four  of  this  act  may  be  pend- 
ing, that  the  ends  of  justice  require  that  other  parties  should 
be  brought  before  the  court,  the  court  may  cause  them  to  be 
summoned,  whether  they  reside  in  the  district  in  which  the 
court  is  held  or  not ;  and  subpoenas  to  that  end  may  be  served 
in  any  district  by  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any 
combination,  or  pursuant  to  any  conspiracy  (and  being  the 
subject  thereof)  mentioned  in  section  one  of  this  act,  and 
being  in  the  course  of  transportation  from  one  State  to 
another,  or  to  a  foreign  country,  shall  be  forfeited  to  the 
United  States,  and  may  be  seized  and  condemned  by  like 
proceedings  as  those  provided  by  law  for  the  forfeiture, 
seizure,  and  condemnation  of  property  imported  into  the 
\  United  States  contrary  to  law. 

-  Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful  by  this  act^ 


FEDERAL  ANTITRUST  LAW.  136 

may  sue  therefor  in  any  circuit  court  of  the  United  States  in 
the  district  in  which  the  defendant  resides  or  is  found,  with- 
out respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  costs  of 
suit,  including  a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  "  person,"  or  "  persons,"  wherever 
used  in  thij9  act  shall  be  deemed  to  include  corporations  and 
associations  existing  under  or  authorized  by  the  laws  of 
either  the  United  States,  the  laws  of  any  of  the  Terri- 
tories, the  laws  of  any  State,  or  the  laws  of  any  foreign 
country. 


ANTITBTJST  JlHENDHENTS  TO  THE  WILSOIT  TABIPP  ACT 
OF  AVGirST  27,  1894— SECTIONS  73-77. 

[28  Stat,  670.] 

Sec.  78.  That  every  combination,  conspiracy,  trust,  agree- 
ment, or  contract  is  hereby  declared  to  be  contrary  to  public 
policy,  illegal,  and  void,  when  the  same  is  made  by  or  be- 
tween two  or  more  persons  or  corporations  either  of  whom  is 
engaged  in  importing  any  article  from  any  foreign  country 
into  the  United  States,  and  when  such  combination,  con- 
spiracy, trust,  agreement,  or  contract  is  intended  to  operate 
in  restraint  of  lawful  trade,  or  free  competition  in  lawful 
trade  or  commerce,  or  to  increase  the  market  price  in  any 
part  of  the  United  States  of  any  article  or  articles  imported 
or  intended  to  be  imported  into  the  United  States,  or  of  any 
manufacture  into  which  such  imported  article  enters  or  is 
intended  to  enter.  Every  person  who  is  or  shall  hereafter 
be  engaged  in  the  importation  of  goods  or  any  commodity 
from  any  foreign  country  in  violation  of  this  section  of  this 
act,  or  who  shall  combine  or  conspire  with  another  to  violate 
the  same,  is  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  in  any  court  of  the  United  States  such  person  shall 
be  fined  in  a  sum  not  less  than  one  hundred  dollars  and  not 
exceeding  five  thousand  dollars,  and  shall  be  further  pun- 
ished by  imprisonment,  in  the  discretion  of  the  court,  for  a 
term  not  less  than  three  months  nor  exceeding  twelve  months. 
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Sec.  74.  That  the  several  circuit  courts  of  the  United 
States  are  hereby  invested  with  jurisdiction  to  prevent  and 
restrain  violations  of  section  seventy-three  of  this  act;  and  it 
shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  their  respective  districts,  under  the  direc- 
tion of  the  Attorney  General,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations.  Such  pro- 
ceedings may  be  by  way  of  petitions  setting  forth  the  case 
and  praying  that  such  violations  shall  be  enjoined  or  other- 
wise prohibited.  When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition  the  court  shall  proceed,  as 
soon  as  may  be,  to  the  hearing  and  determination  of  the  case ; 
and  pending  such  petition  and  before  final  decree,  the  court 
may  at  any  time  make  such  temporary  restraining  order  or 
prohibition  as  shall  be  deemed  just  in  the  premises. 

Sec.  75.  That  whenever  it  shall  appear  to  the  court  before 
which  any  proceeding  under  the  seventy-fourth  section  of 
this  act  may  be  pending  that  the  ends  of  justice  require  that 
other  parties  should  be  brought  before  the  court,  the  court 
may  cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not;  and  subpoenas  to 
that  end  may  be  served  in  any  district  by  the  marshal  thereof. 

Sec.  76.  That  any  property  owned  under  any  contract  or 
by  any  combination,  or  pursuant  to  any  conspiracy  (and 
being  the  subject  thereof)  mentioned  in  section  seventy-three 
of  this  act,  and  being  in  the  course  of  transportation  from  one 
State  to  another,  or  to  or  from  a  Territory  or  the  District  of 
Cohimbia,  shall  be  forfeited  to  the  United  States,  and  may  be 
seized  and  condemned  by  like  proceedings  as  those  provided 
by  law  for  the  forfeiture,  seizure,  and  condemnation  of  prop- 
erty imported  into  the  United  States  contrary  to  law. 

Sec.  77.  That  any  person  who  shall  be  injured  in  his  busi- 
ness or  property  by  any  other  person  or  corporation  by  reason 
of  anything  forbidden  or  declared  to  be  unlawful  by  this  act, 
may  sue  therefor  in  any  circuit  court  of  the  United  States  in 
the  district  in  which  the  defendant  resides  or  is  found,  with- 
out respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  cost  of  suit, 
including  a  reasonable  attorney's  fee. 
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AUEHDMEirrS  TO  ABOVE  SECTIONS  OF  WILSON  TASIIT 

ACT. 

[Act  of  Feb.  12,  1913  (37  Stat,  667.)! 

AN  ACT  To  amend  section  seventy- three  and  seventy-six  of  the  act 
of  August  twenty-seventh,  eighteen  hundred  and  ninety-four,  en- 
titled "An  act  to  reduce  taxation,  to  provide  revenue  for  the  Gov- 
ernment, and  for  other  purposes/' 


Be  it  enacted  hy  tfis  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^ 

That  section  seventy-three  and  section  seventy-six  of  the 
act  of  August  twenty-seventh,  eighteen  hundred  and  ninety- 
four,  entitled  "An  act  to  reduce  taxation,  to  provide  revenue 
for  the  Government,  and  for  other  purposes,"  be,  and  the 
same  are  hereby,  amended  to  read  as  follows: 

"Section  73.  That  every  combination,  conspiracy,  trust, 
agreement,  or  contract,  is  hereby  declared  to  be  contrary  to 

public  policy,  illegal,  and  void  when  the  same  is  made  by  or 
between  two  or  more  persons  or  corporations  either  of  whom, 
as  agent  or  principal,  is  engaged  in  importing  any  article 
from  any  foreign  country  into  the  United  States,  and  when 
such  combination,  conspiracy,  trust,  agreement^  or  contract 
is  intended  to  operate  in  restraint  of  lawful  trade,  or  free 
competition  in  lawful  trade  or  commerce,  rr  to  increase  the 
market  price  in  any  part  of  the  United  States  of  any  article 
or  articles  imported  or  intended  to  be  imported  into  the 
United  States,  or  of  any  manufacture  into  which  such  im- 
ported article  enters  or  is  intended  to  enter.  Every  person 
who  is  or  shall  hereafter  be  engaged  in  the  importation  of 
goods  or  any  commodity  from  any  foreign  country  in  viola- 
tion of  this  section  of  this  act,  or  who  shall  combine  or  con- 
^ire  with  another  to  violate  the  same,  is  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  in  any  court  of  the 
United  States  such  person  shall  be  fined  in  a  sum  not  less 
than  one  hundred  dollars  and  not  exceeding  five  thousand 
dollars,  and  shall  be  further  punished  by  imprisonment,  in 
the  discretion  of  the  court,  for  a  term  not  less  than  three 
months  nor  exceeding  twelve  months." 

"  Section  76.  That  any  property  owned  under  any  con- 
tract or  by  any  combination,  or  pursuant  to  any  conspiracy, 
and. being  the  subject  thereof,  mentioned  in  section  seventy- 
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three  of  this  act,  imported  into  and  being  within  the  United 
States  or  being  in  the  course  of  transportation  from  one 
State  to  another,  or  to  or  from  a  Territory  or  the  District 
of  Cohimbia,  shall  be  forfeited  to  the  United  States,  and  may 
be  seized  and  condenmed  by  like  proceedings  as  those  pro- 
vided by  law  for  the  forfeiture,  seizure,  and  condemnation 
of  property  imported  into  the  United  States  contrary  to 
law." 


STTNDKY  CIVIL  ACT— 1914. 


[Public— No.  3.    June  23,  1913.] 


AN  ACT  Making  appropriations  for  sundry  civil  expenses  of  the  Got- 
emnient  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  fourteen,  and  for  other  purposes. 


Enforcement  of  antitrust  laws,  including  not  exceeding 
$10,000  for  salaries  of  necessary  employees  at  the  seat  of 
government,  $300,000:  Provided^  however^  That  no  part  of 
this  money  shall  be  spent  in  the  prosecution  of  any  organ- 
izaticMi  or  individual  for  entering  into  any  combination  or 
agreement  having  in  view  the  increasing  of  wages,  shorten- 
ing of  hours,  or  bettering  the  conditions  of  labor,  or  for  any 
act  done  in  furtherance  thereof  not  in  itself  unlawful :  Pro- 
"vided  further^  That  no  part  of  this  appropriation  shall  be 
expended  for  the  prosecution  of  producers  of  farm  products 
and  associations  of  farmers  who  cooperate  and  organize  in 
an  effort  to  and  for  the  purpose  to  obtain  and  maintain  a 
fair  and  reasonable  price  for  their  products.     ♦     *    * 


EXPEDITINO  ACT  OF  1903. 

[32  Stat,  823.] 

AN  ACT  To  expedite  the  hearing  and  determination  of  suits  in  equity 
pending  or  hereafter  hrought  under  the  act  of  July  second,  eighteen 
hundred  and  ninety,  entitled  "An  act  to  protect  trade  and  commerctt 
against  unlawful  restraints  and  monopolies,"  "An  act  to  regulate 
commerce,"  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  any  other  acts  having  a  like  purpose  that  may  be  here- 
after enacted. 
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Be  it  enacted  by  the  Senate  and  Hotise  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^  That 
in  any  suit  in  equity  pending  or  hereafter  brought  in  any 
circuit  court  of  the  United  States  under  the  act  entitled  "An 
act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,"  approved  July  second,  eighteen  hundred 
and  ninety,  "An  act  to  regulate  commerce,"  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty-seven,  or  any 
other  acts  having  a  like  purpose  that  hereafter  may  be 
enacted,  wherein  the  United  States  is  complainant,  the  Attor- 
ney General  may  file  with  the  clerk  of  such  court  a  certificate 
that,  in  his  opinion,  the  case  is  of  general  public  importance, 
a  copy  of  which  shall  be  immediately  furnished  by  such  clerk 
to  each  of  the  circuit  judges  of  the  circuit  in  which  the  case 
is  pending.  Thereupon  such  case  shall  be  given  precedence 
over  others  and  in  every  way  expedited,  and  be  assigned  for 
hearing  at  the  earliest  practicable  day,  before  not  less  than 
three  of  the  circuit  judges  of  said  circuit,  if  there  be  three 
or  more;  and  if  there  be  not  more  than  two  circuit  judges, 
then  before  them  and  such  district  judge  as  they  may  select. 
In  the  event  the  judges  sitting  in  such  case  shall  be  divided 
in  opinion,  the  case  shall  be  certified  to  the  Supreme  Court 
for  review  in  like  manner  as  if  taken  there  by  appeal  as  here- 
inafter provided. 

Sec.  2.  That  in  every  suit  in  equity  pending  or  hereafter 
brought  in  any  circuit  court  of  the  United  States  under 
any  of  said  acts,  wherein  the  United  States  is  complainant, 
including  cases  submitted  but  not  yet  decided,  an  appeal  from 
the  final  decree  of  the  circuit  court  will  lie  only  to  the  Su- 
preme Court,  and  must  be  taken  within  sixty  days  from  the 
entry  thereof:  Provided^  That  in  any  case  where  an  appeal 
may  have  been  taken  from  the  final  decree  of  a  circuit  court 
to  the  circuit  court  of  appeals  before  this  act  takes  effect, 
the  case  shall  proceed  to  a  final  decree  therein,  and  an  appeal 
may  be  taken  from  such  decree  to  the  Supreme  Court  in  the 
manner  now  provided  by  law. 

Approved,  February  11,  1908. 
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EZPEDinNO  ACT  OF  1910. 

[36  Stat,  854.] 

AN  ACT  To  amend  an  nct^en titled  "An  act  to  expedite  the  hearing  and 
determination  of  suits  in  equity  pending  or  hereafter  brought  under 
the  act  of  July  second,  eighteen  hundred  and  ninety,  entitled  'An 
act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,'  'An  act  to  regulate  commerce,*  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  or  any  other  acts  having 
a  like  purpose  that  may  be  hereafter  enacted,*'  approved  February 
eleventh,  nineteen  hundred  and  three. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^  That 
section  one  of  the  act  entitled  "An  act  to  expedite  the  hear- 
ing and  determination  of  suits  in  equity  pending  or  hereafter 
brought  under  the  act  of  July  second,  eighteen  hundred  and 
ninety,  entitled  'An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,'  'An  act  to  regu- 
late commerce,'  approved  February  fourth,  eighteen  hundred 
and  eighty-seven,  or  any  other  acts  having  a  like  purpose  that 
may  be  hereafter  enacted,"  approved  February  eleventh, 
nineteen  hundred  and  three,  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows: 

"That  in  any  suit  in  equity  pending  or  hereafter  brought 
in  any  circuit  court  of  the  United  States  under  the  act  en- 
titled 'An  act  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies,'  approved  July  second,  eight- 
een hundred  and  ninety,  'An  act  to  regulate  commerce/ 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  any  other  acts  having  a  like  purpose  that  hereafter 
may  be  enacted,  wherein  the  United  States  is  complainant, 
the  Attorney  General  may  file  with  the  clerk  of  such  court  a 
certificate  that,  in  his  opinion,  the  case  is  of  general  public 
importance,  a  copy  of  which  shall  be  immediately  furnished 
by  such  clerk  to  each  of  the  circuit  judges  of  the  circuit  in 
which  the  case  is  pending.  Thereupon  such  case  shall  be 
given  precedence  over  others  and  in  every  way  expedited,  and 
be  assigned  for  hearing  at  the  earliest  practicable  day,  before 
not  less  than  three  of  the  circuit  judges  of  said  court,  if  there 
be  three  or  more;  and  if  there  be  not  more  than  two  circuit 
judges,  then  before  them  and  such  district  judge  as  they  may 
select;  or,  in  case  the  full  court  shall  not  at  any  time  be  made 
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up  by  reason  of  the  necessary  absence  or  disqualification  of 
one  or  more  of  the  said  circuit  judges,  the  Justice  of  the  Su- 
preme Court  assigned  to  that  circuit  or  the  other  circuit  judge 
or  judges  may  designate  a  district  judge  or  judges  within  the 
circuit  who  shall  be  competent  to  sit  in  said  court  at  the  hear- 
ing of  said  suit.  In  the  event  the  judges  sitting  in  such  case 
shall  be  equally  divided  in  opinion  as  to  the  decision  or  dis- 
position of  said  cause,  or  in  the  event  that  a  majority  of  said 
judges  shall  be  unable  to  agree  upon  the  judgment,  order,  or 
decree  finally  disposing  of  said  case  in  said  court  which 
should  be  entered  in  said  cause,  then  they  shall  immediately 
certify  that  fact  to  the  Chief  Justice  of  the  United  States, 
who  shall  at  once  designate  and  appoint  some  circuit  judge  to 
sit  with  said  judges  and  to  assist  in  determining  said  cause. 
Such  order  of  the  Chief  Justice  shall  be  immediately  trans- 
mitted to  the  clerk  of  the  circuit  court  in  which  said  cause  is 
pending,  and  shall  be  entered  upon  the  minutes  of  said  court 
Thereupon  said  cause  shall  at  once  be  set  down  for  reargu- 
ment  and  the  parties  thereto  notified  in  writing  by  the  clerk 
of  said  court  of  the  action  of  the  court  and  the  date  fixed  for 
the  reargument  thereof.  The  provisions  of  this  section  shall 
apply  to  all  causes  and  proceedings  in  all  courts  now  pend- 
ing, or  which  may  hereafter  be  brought. 
Approved,  June  25,  1910. 


TEE  JUDICIAL  COBE. 

**AN  ACT  To  codify,  revise,  and  amend  the  laws  relating  to  the  Judi- 
ciary." (Approved  March  3,  1911;  in  effect  January  1,  1912,  86 
Stat,  1087.) 

Section  289.  The  circuit  courts  of  the  United  States, 
upon  the  taking  effect  of  this  act,  shall  be  and  hereby  are 
abolished.    ♦    ♦    ♦ 

Section  290.  All  suits  and  proceedings  pending  in  said 
circuit  courts  on  the  date  of  the  taking  effect  of  this  act, 
whether  originally  brought  therein  or  certified  thereto  from 
the  district  courts,  shall  thereupon  and  thereafter  be  pro- 
ceeded with  and  disposed  of  in  the  district  courts  in  the  same 
manner  and  with  the  same  effect  as  if  originally  begun 
therein.    ♦    ♦    • 

Section  291.  Wherever,  in  any  law  not  embraced  within 
this  act,  any  reference  is  made  to,  or  any  power  or  duty  is 
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conferred  or  imposed  upon,  the  circuit  courts,  such  reference 
shall,  upon  the  taking  effect  of  this  act,  be  deemed  and  held 
to  refer  to,  and  to  confer  such  power  and  impose  such  duty 
upon,  the  district  courts. 


DOnJNITY  PEOVISIOir  OF  1903. 

[32  gtat..  SM,  903.] 

AN  ACT  Making  appropriations  for  the  legislative,  executivet  and 
Judicial  expenses  of  the  Goyemment  for  the  fiscal  ending  June  thir- 
tieth, nineteen  hundred  and  four,  and  for  other  purposes. 

***** 

That  for  the  enforcement  of  the  provisions  of  the  act 
entitled  "An  act  to  regulate  commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  all  acts 
amendatory  thereof  or  supplemental  thereto,  and  of  the  act 
entitled  "An  act  to  protect  trade  and  commerce  against  un- 
lawful restraints  and  monopolies,"  approved  July  second, 
eighteen  hundred  and  ninety,  and  all  acts  amendatory 
thereof  or  supplemental  thereto,  and  sections  seventy- three, 
seventy-four,  seventy-five,  and  seventy-six  of  the  act  entitled 
"An  act  to  reduce  taxation,  to  provide  revenue  for  the  Gov- 
ernment, and  other  purposes,"  approved  August  twenty- 
seventh,  eighteen  hundred  and  ninety-four,  the  sum  of  five 
hundred  thousand  dollars,  to  be  immediately  available,  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not 
heretofore  appropriated,  to  be  expended  under  the  direc- 
tion of  the  Attorney  General  in  the  employment  of  special 
counsel  and  agents  of  the  Department  of  Justice  to  conduct 
proceedings,  suits,  and  prosecutions  under  said  acts  in  the 
courts  of  the  United  States :  Provided^  That  no  person  shall 
be  prosecuted  or  be  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  con- 
cerning which  he  may  testify  or  produce  evidence,  docu- 
mentary or  otherwise,  in  any  proceeding,  suit,  or  prosecu- 
tion under  said  acts:  Provided  further^  That  no  person  so 
testifying  shall  be  exempt  from  prosecution  or  punishment 
for  perjury  committed  in  so  testifying. 

*  *  «  *  * 

Approved,  February  25,  1903. 
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ACT  OSEATDTO  THE  BTJBEAIT  OF  CORFOBATIONS. 

[32  Stat,  825,  827.] 

AN  ACT  TO  establish  the  Department  of  Commerce  and  Ijabor. 
«  «  *  *  « 

Sec.  6.  That  there  shall  be  in  the  Department  of  Com- 
merce and  Labor  a  bureau  to  be  called  the  Bureau  of  Corpo- 
rations, and  a  Commissioner  of  Corporations  who  shall  be 
the  head  of  said  bureau,  to  be  appointed  by  the  President^ 
who  shall  receive  a  salary  of  five  thousand  dollars  per  annum. 
There  shall  also  be  in  said  bureau  a  deputy  commissioner^ 
who  shall  receive  a  salary  of  three  thousand  five  hundred 
dollars  per  annum  and  who  shall,  in  the  absence  of  the  com- 
missioner, act  as  and  perform  the  duties  of  the  Commissioner 
of  Corporations,  and  who  shall  also  perform  such  other  duties 
as  may  be  assigned  to  him  by  the  Secretary  of  Commerce  and 
Labor  or  by  the  said  commissioner.  There  shall  also  be  in 
the  said  bureau  a  chief  clerk  and  such  special  agents,  clerks, 
and  other  employees  as  may  be  authorized  by  law. 

The  said  commissioner  shall  have  power  and  authority  to 
make,  under  the  direction  and  control  of  the  Secretary  of 
Commei*ce  and  Labor,  diligent  investigation  into  the  organi- 
zation, conduct,  and  management  of  the  business  of  any 
corporation,  joint-stock  company,  or  corporate  combination 
engaged  in  commerce  among  the  several  States  and  with 
foreign  nations,  excepting  common  carriers  subject  to  "An 
act  to  regulate  commerce,"  approved  February  fourth,  eight- 
een hundred  and  eighty-seven,  and  to  gather  such  informa- 
tion and  data  as  will  enable  the  President  of  the  United 
States  to  make  recommendations  to  Congress  for  legislation 
for  the  regulation  of  such  commerce,  and  to  report  such  data 
to  the  President  from  time  to  time  as  he  shall  require;  and 
the  information  so  obtained,  or  as  much  thereof  as  the  Presi- 
dent may  direct,  shall  be  made  public. 

In  order  to  accomplish  the  purposes  declared  in  the  fore- 
going part  of  this  section,  the  said  commissioner  shall  have 
and  exercise  the  same  power  and  authority  in  respect  to  cor- 
porations, joint-stock  companies,  and  combinations  subject 
to  the  provisions  hereof  as  is  conferred  on  the  Interstate  Com- 
merce Commission  in  said  "  act  to  regulate  commerce  "  and 
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the  amendments  thereto  in  respect  to  common  carriers,  so  far 
as  the  same  may  be  applicable,  including  the  right  to  sub- 
poena and  compel  the  attendance  and  testinlony  of  witnesses 
and  the  production  of  documentary  evidence  and  to  admin- 
ister oaths.  All  the  requirements,  obligations,  liabilities,  and 
immunities  imposed  or  conferred  by  said  "act  to  regulate 
commerce  "  and  by  "An  act  in  relation  to  testimony  before 
the  Interstate  Commerce  Commission,"  and  so  forth,  ap- 
proved February  eleventh,  eighteen  hundred  and  ninety- 
three,  supplemental  to  said  "act  to  regulate  commerce," 
shall  also  apply  to  all  persons  who  may  be  subpoenaed  to 
testify  as  witnesses  or  to  produce  documentary  evidence  in 
pursuance  of  the  authority  conferred  by  this  section. 

It  shall  also  be  the  province  and  duty  of  said  bureau,  under 
the  direction  of  the  Secretary  of  Commerce  and  Labor,  to 
gather,  compile,  publish,  and  supply  useful  information  con- 
cerning corporations  doing  business  within  the  limits  of  the 
United  States  as  shall  engage  in  interstate  commerce  or  in 
commerce  between  the  United  States  and  any  foreign  coun- 
try, including  corporations  engaged  in  insurance,  and  to 
attend  to  such  other  duties  as  may  be  hereafter  provided  by 

law. 

*  *  *  <i  • 

Approved,  February  14,  1903. 


ACT  DEFININO  BIOHT  OF  IMMTTNITT. 

[84  Stat,  798.] 

AN  ACT  Defining  the  right  of  immunity  of  witnesses  under  the  act 
entitled  "An  act  in  relation  to  testimony  before  the  Interstate  Ck>m- 
merce  Commission,*'  and  so  forth,  approved  February  eleventh, 
eighteen  hundred  and  ninety-three,  and  an  act  entitled  "An  act  to 
establish  the  Department  of  Commerce  and  Labor."  approved  Feb* 
mary  fourteenth,  nineteen  hundred  and  three,  and  an  act  entitled 
"An  act  to  further  regulate  commerce  with  foreign  nations  and 
among  the  States,"  approved  February  nineteenth,  nineteen  hun- 
dred and  three,  and  an  act  entitled  "An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the  Govern- 
ment for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
four,  and  for  other  purposes,"  approved  February  twenty-fifth,  nine- 
teen hundred  and  threeu 
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Be  it  enacted  hy  the  Senate  cund  Houee  of  Representatwes 
of  the  Vmted  States  of  America  in  Congress  assernbled^ 
That  under  the  immunity  provisions  in  the  act  entitled 
"An  act  in  relation  to  testimony  before  the  Interstate  Com- 
merce Commission,"  and  so  forth,  approved  February  elev- 
enth, eighteen  hundred  and  ninety-three,  in  section  six  of  the 
act  entitled  "An  act  to  establish  the  Department  of  Com- 
merce and  Labor,"  approved  February  fourteenth,  nineteen 
hundred  and  three,  and  in  the  act  entitled  "An  act  to  fur- 
ther regulate  conmierce  with  foreign  nations  and  among  the 
States,"  approved  February  nineteenth,  nineteen  hundred 
snd  three,  and  in  the  act  entitled  "An  act  making  appropri- 
ations for  the  legislative,  executive,  and  judicial  expenses  of 
the  Government  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  four,  and  for  other  purposes,"  ap- 
proved February  twenty-fifth,  nineteen  hundred  and  three, 
immunity  shall  extend  only  to  a  natural  person  who,  in 
obedience  to  a  subpoena,  gives  testimony  under  oath  or  pro- 
duces evidence,  documentary  or  otherwise,  under  oath. 

Approved,  June  30, 1906. 


PANAMA  CANAL  ACT. 

[Act  of  Mar.  4,  1913  (37  Stat.,  560).] 

AN  ACT  To  provide  for  the  opening,  maintenance,  protection,  and 
operation  of  tlie  Panama  Canal,  and  the  sanitation  and  goyemment 
of  the  Canal  Zone. 

«  *  •  *  • 

Sec.  11.  That  section  five  of  the  act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  as  heretofore  amended,  is  hereby  amended  by  adding 
thereto  a  new  paragraph  at  the  end  thereof,  as  follows : 

"  From  and  after  the  first  day  of  July,  nineteen  himdred 
and  fourteen,  it  shall  be  unlawful  for  any  railroad  company 
or  other  common  carrier  subject  to  the  act  to  regulate  com- 
merce to  own,  lease,  operate,  control,  or  have  any  interest 
whatsoever  (by  stock  ownership  or  otherwise,  either  directly, 
indirectly,  through  any  holding  company,  or  by  stockholders 
or  directors  in  common,  or  in  any  other  manner)  in  any  com- 
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mon  carrier  by  water  operated  through  the  Panama  Canal 
or  elsewhere  with  which  said  railroad  or  other  carrier  afore- 
said does  or  may  compete  for  traffic  or  any  vessel  carrying 
freight  or  passengers  upon  said  water  route  or  elsewhere 
with  which  said  railroad  or  other  carrier  aforesaid  does  or 
may  compete  for  traffic;  and  in  case  of  the  violation  of  this 
provision  each  day  in  which  such  violation  continues  shall 
be  deemed  a  separate  offense." 

Jurisdiction  is  hereby  conferred  on  the  Interstate  Com- 
merce Commission  to  determine  questions  of  fact  as  to  the 
competition  or  possibility  of  competition,  after  full  hearing, 
on  the  application  of  any  railroad  company  or  other  carrier. 
Such  application  may  be  filed  for  the  purpose  of  determining 
whether  any  existing  service  is  in  violation  of  this  section 
and  pray  for  an  order  permitting  the  continuance  of  any 
vessel  or  vessels  already  in  operation,  or  for  the  purpose  of 
asking  an  order  to  install  new  service  not  in  conflict  with 
the  provisions  of  this  paragraph.  The  commission  may  on 
its  own  motion  or  the  application  of  any  shipper  institute 
proceedings  to  inquire  into  the  operation  of  any  vessel  in 
use  by  any  railroad  or  other  carrier  which  has  not  applied 
to  the  commission  and  had  the  question  of  competition  or 
the  possibility  of  competition  determined  as  herein  provided. 
In  all  such  cases  the  order  of  said  commission  shall  be  final. 

If  the  Interstate  Commerce  Commission  shall  be  of  the 
opinion  that  any  such  existing  specified  service  by  water 
other  than  through  the  Panama  Canal  is  being  operated  in 
the  interest  of  the  public  and  is  of  advantage  to  the  con- 
venience and  commerce  of  the  people  and  that  such  extension 
will  neither  exclude,  prevent,  nor  reduce  competition  on  the 
route  by  water  under  consideration,  the  Interstate  Commerce 
Commission  may,  by  order,  extend  the  time  during  which 
such  service  by  water  may  continue  to  be  operated  beyond 
July  first,  nineteen  hundred  and  fourteen.  In  every  case 
of  such  extension  the  rates,  schedules,  and  practices  of  such 
water  carrier  shall  be  filed  with  the  Interstate  Commerce 
Commission  and  shall  be  subject  to  the  act  to  regulate  com- 
merce and  all  amendments  thereto  in  the  same  manner  and 
to  the  same  extent  as  is  the  railroad  or  other  common  carrier 
controlling  such  water  carrier  or  interested  in  any  manner  in 
its  operation :  Provided^  Any  application  for  extension  under 
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the  terms  of  this  provision  filed  with  the  Interstate  Com- 
merce Commission  prior  to  July  first,  nineteen  hundred  and 
fourteen,  but  for  any  reason  not  heard  and  disposed  of 
before  said  date,  may  be  considered  and  granted  thereafter. 
No  vessel  permitted  to  engage  in  the  coastwise  or  foreign 
trade  of  the  United  States  shall  be  permitted  to  enter  or  pass 
through  said  canal  if  such  ship  is  owned,  chartered,  operated, 
or  controlled  by  any  person  or  company  which  is  doing 
business  in  violation  of  the  provisions  of  the  act  of  Congress 
approved  July  second,  eighteen  hundred  and  ninety,  entitled 
"An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  or  the  provisions  of  sections 
seventy-three  to  seventy-seven,  both  inclusive,  of  an  act 
approved  August  twenty-seventh,  eighteen  hundred  and 
ninety-four,  entitled  "An  act  to  reduce  taxation,  to  provide 
revenue  for  the  Government,  and  for  other  purposes,"  or 
the  provisions  of  any  other  act  of  Congress  amending  or 
supplementing  the  said  act  of  July  second,  eighteen  hundred 
and  ninety,  commonly  known  as  the  Sherman  Antitrust  Act, 
and  amendments  thereto,  or  said  sections  of  the  act  of 
August  twenty-seventh,  eighteen  hundred  and  ninety-four. 
The  question  of  fact  may  be  determined  by  the  judgment  of 
any  court  of  the  United  States  of  competent  jurisdiction  in 
any  cause  pending  before  it  to  which  the  owners  or  operators 
of  such  ships  are  parties.  Suit  may  be  brought  by  any 
shipper  or  by  the  Attorney  Gen(^*al  of  the  United  States. 
*  «  *  *  * 


LIST  OF  CASES  INSTITUTED  BT  THE   UNITED   STATES 
UNDEB  THE  FEDEBAL  ANTITBUST  LAW. 

Tresident  Harrison's  Adminlstratioii,  March  A,  1889,  to  Xaroh  4,  1898. 

•    [William  H.  MiLLna,  Attorney  General,  March  5,  1889,  to  March  6,  1898.] 
1. 

United  States  v.  JeUico  Mountain  Coal  Company.  Suit 
in  Circuit  Court  at  Nashville,  Tenn.,  October  13,  1890, 
against  the  members  of  the  "  Nashville  Coal  Exchange,'* 
composed  of  various  coal-mining  companies  operating 
mines  in  Kentucky  and  Tennessee  and  of  persons  and 
firms  dealing  in  coal  in  Nashville,  formed  for  the  pur- 
pose of  fixing  prices  and  regulating  the  output  of  coal. 
Upon  hearing  the  court,  on  June  4, 1891,  held  the  combi- 
nation to  be  in  violation  of  the  antitrust  law  and  en- 
joined the  further  carrying  out  of  the  agreement. 
2. 

United  States  v.  Greenhut  et  ah  A  proceeding  by  indict- 
ment in  District  Court,  Massachusetts,  May  16,  1892, 
against  the  officers  of  the  Distilling  and  Cattle  Feeding 
Co.  (Whisky  Trust)  for  an  alleged  violation  of  the 
antitrust  law.  Indictment  quashed,  as  allegations  were 
held  not  to  constitute  an  offense  under  the  statute. 
2a. 

In  re  Co7ming.  Application  to  District  Court,  N.  D.  Ohio, 
June  11,  1892,  for  a  warrant  of  removal  from  Ohio  to 
Massachusetts  to  answer  to  the  indictment  found  in  the 
Greenhut  case.  Application  denied  and  prisoner  dis- 
charged. 
2b. 

In  re  Terrell.  Application  to  Circuit  Court,  S.  D.  New 
York,  June  28,  1892,  for  a  writ  of  habeas  cprpus  to 
secure  a  discharge  from  arrest  and  detention  upon  a  war- 
rant for  removal  from  New  York  to  Massachusetts  to 
answer  to  the  indictment  found  in  the  Greenhut  case. 
Petitioner  discharged. 

(148) 


FEDERAL  ANTITRUST   T  AW.  149 

2c. 

In  re  Oreene.  Petition  to  Circuit  Court,  S.  D.  Ohio, 
August  4,  1892,  for  writ  of  habeas  corpus  to  secure  re- 
lease from  the  custody  of  the  marshal,  by  whom  he  was 
held  awaiting  an  order  for  the  removal  of  Greene  to 
Massachusetts  to  answer  to  the  indictment  in  the  Oreet^ 
hut  case.    Prisoner  discharged. 


8. 


4. 


6. 


6. 


T. 


Umted  States  v.  Nelson.  Indictment  in  District  Court, 
Minnesota,  October  10,  1892,  of  a  number  of  lumber 
dealers  for  conspiring  together  to  raise  the  price  of 
lumber.    Demurrer  to  indictment  sustained. 

United  States  v.  Trans-Missouri  Freight  Association. 
Petition  filed  January  6,  1892,  in  Circuit  Court  Kansas, 
to  enjoin  the  operations  of  a  combination  of  railroads 
engaged  in  interstate  commerce,  formed  for  the  purpose 
of  maintaining  "uniform  rates,"  etc.  Petition  dis- 
missed by  Circuit  Court;  decree  of  dismissal  affirmed 
by  Circuit  Court  of  Appeals,  and  reversed  by  the  United 
States  Supreme  Court 

United  States  v.  Workingmen^s  Amalgamated  Council  of 
New  Orleans  et  al.  Suit  in  Circuit  Court,  E.  D.  Louis- 
iana, March  25,  1893,  to  restrain  defendants,  a  combina- 
tion of  workmen,  from  interfering  with  interstate  and 
foreign  commerce.  An  injunction  was  granted  and  the 
decree  was  affirmed  by  the  Circuit  Court  of  Appeals. 

United  States  v.  Patterson  et  al.  Indictment  in  Circuit 
Court,  Massachusetts,  February  28  and  June  7,  1893,  of 
members  of  a  combination  formed  for  the  purpose  of 
controlling  the  price  of  cash  registers.  Letter  of  At- 
torney General  dated  October  16,  1893,  shows  case  was 
allowed  to  lapse  because  of  reconciliation  of  complain- 
ing witness  with  defendants. 

United  States  v.  E.  C.  Knight  Company.  Petition  in 
Circuit  Court,  E.  D.  Pennsylvania,  January  30,  1894, 
to  enjoin  the  operations  of  an  alleged  Sugar  Trust.    The 
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petition  was  dismissed  January  30,  1894.  Appeal  was 
taken  to  the  Circuit  Court  of  Appeals  and  the  decree 
affirmed.  From  this  decision  an  appeal  was  taken  to  the 
Supreme  Court  of  the  United  States,  where  the  decree  of 
dismissal  was  again  affirmed. 

President  Cleveland's  Second  Administration,  Karch  4,   1893,  to 

March  4,  1897. 

[BiCHABET  Olnbt,  Attorney  General.  Mnrch  6,  1893,  to  Jane  7,  1805 :  JiTDBOif 

Habmon,  Attorney  General,  June  8,  1805,  to  March  5,  1807.] 
1. 

United  States  v.  Eugene  V.  Debs  et  al.  Petition  filed  on 
July  3,  1894,  in  the  U.  S.  Circuit  Court  for  the  District 
of  Indiana,  seeking  to  restrain  interference  by  American 
Railway  Union  and  forty-nine  individual  defendants 
with  mails  and  interstate  commerce  carried  by  all  rail- 
roads operating  in  Indiana.  An  injunction  was  issued 
on  July  3,  1894,  which  was  continued  in  force  until 
September  19,  1898,  when  the  case  was  dismissed  at  the 
instance  of  the  Government, 
la. 

United  States  v.  Agler.  Information  filed  in  Circuit 
Court,  Indiana,  July  12,  1894,  charging  contempt  of 
court  in  disobeying  an  injunction  restraining  Agler  and 
others  from  interfering  with  interstate  commerce  and 
obstructing  the  mails.  Agler  was  a  member  of  the 
American  Railway  Union,  the  members  of  which  order 
had  been  enjoined  from  interfering  with  the  carrying  of 
the  mails  and  from  obstructing  interstate  commerce. 
Information  quashed. 

a. 

United  States  v.  EUiott.  Suit  in  Circuit  Court,  E.  D. 
Missouri,  July  6,  and  October  24,  1894,  to  restrain 
Elliott,  Debs,  and  others,  membera  of  the  American 
Railway  Union,  from  carrying  out  an  unlawful  con- 
spiracy to  interfere  with  interstate  commerce  and  to 
obstruct  the  carrying  of  the  mails.  Preliminary  in- 
junction granted.  Final  decree  entered  April  6,  1896, 
against  two  hundred  and  ninety-five  defendants,  and 
temporary  injunction  made  permanent. 
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s. 

United  States  y.  Dehs  et  al.  Petition  filed  on  July  2, 1894, 
in  the  Circuit  Court  for  the  Northern  District  of  Illi- 
nois, alleging  conspiracy  to  obstruct  the  mails  and  to 
interfere  with  interstate  commerce.  A  temporary  in- 
junction was  issued  on  July  2,  1894,  for  violation  of 
which  contempt  proceedings  were  instituted.  Original- 
petition  dismissed  on  July  28,  1899,  at  the  instance  of 
the  Goyemment 
2a. 

United  States  y.  Debs  et  al.  Proceedings  in  contempt  in 
the  Circuit  Court,  N.  D.  Illinois,  December  14,  1894,  to 
punish  Debs  and  others  for  disobeying  an  injunction 
restraining  them  from  interfering  with  interstate  com- 
merce and  with  obstructing  the  mails.  Defendants 
found  guilty  and  punished. 
3b. 

In  re  Debs,  petitioner.  Application  to  United  States  Su- 
preme Court  July  2,  1894,  for  a  writ  of  habeas  corpus 
to  secure  a  discharge  from  imprisonment  for  disobeying 
an  injunction  of  the  Circuit  Court  for  the  Northern 
District  of  Illinois,  restraining  Debs  and  others  from 
conspiring  to  interfere  with  interstate  commerce.  Peti- 
tion for  the  writ  denied. 


4. 


United  States  y.  Cassidy,  Indictment  in  District  Court, 
N.  D.  California,  April  1  and  2,  1895,  under  section 
5440,  Revised  Statutes,  for  combining  and  conspiring  to 
restrain  trade  and  commerce  between  the  States,  in  vio- 
lation of  the  antitrust  law,  of  which  conspiracy  the  Pull- 
man strike  in  California  was  a  result.  The  trial  re- 
sulted in  a  disagreement  of  the  jury  on  April  6,  1895. 
A  nolle  prosequi  entered  on  July  1, 1896. 

Moore  v.  United  States.  Indictment  returned  November 
4, 1895,  against  the  members  of  an  association  of  dealers 
in  coal  at  Salt  Lake  City  for  entering  into  a  conspiracrjr, 
while  Utah  was  a  Territory,  to  regulate  the  price  of  coal. 
Moore  was  tried  and  convicted  in  the  District  Court  of 
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Utah.  The  Circuit  Court  of  Appeals  reversed  the  judg- 
ment of  conviction,  for  the  reason  that  upon  the  admis- 
sion of  Utah  as  a  State  it  was  no  longer  a  "  Territory  " 
within  the  meaning  of  the  antitrust  act,  and  the  combi- 
nation not  being  in  restraint  of  interstate  commerce,  the 
court  had  no  jurisdiction  of  the  offense. 

6. 

Umted  States  v.  Joint  Trafjio  Association,  Suit  instituted 
January  8,  1896,  in  the  Circuit  Court,  S.  D.  New  York, 
to  enjoin  the  alleged  violation  of  the  antitrust  law  by 
a  combination  of  railroads.  The  Circuit  Court  dis- 
missed the  bill,  and  the  Court  of  Appeals  affirmed  the 
action  of  the  Circuit  Court.  These  judgments  were  re- 
versed by  the  United  States  Supreme  Court. 

7. 

United  States  v.  Addyston  Pipe  and  Steel  Company. 
Suit  instituted  December  10,  1896,  Circuit  Court,  E. 
D.  Tennessee,  to  enjoin  the  operations  of  a  combination 
of  manufacturers  of  cast-iron  pipe,  by  which  it  was  at- 
tempted to  control  prices.  The  petition  was  dismissed 
by  the  Circuit  Court  The  Circuit  Court  of  Appeals 
reversed  the  decree  of  the  Circuit  Court  and  remanded 
the  case  with  instructions  to  enter  a  decree  for  the  Gov- 
ernment. On  appeal  to  the  Supreme  Court  the  action 
of  the  Circuit  Court  of  Appeals  was  affirmed. 


8. 


United  States  v.  Hopkins  et  al.  Suit  instituted  in  the 
Circuit  Court,  Kansas,  December  31,  1896,  to  restrain 
the  operations  of  the  "  Kansas  City  Live  Stock  Ex- 
change," organized  to  control  shipments  of  live  stock. 
The  injunction  was  granted  and  an  appeal  was  taken  to 
the  Circuit  Court  of  Appeals,  from  whence  it  was  re- 
moved to  the  Supreme  Court  of  the  United  States.  By 
that  court  the  decree  of  the  Circuit  Court  was  reversed 
and  the  case  was  remanded  with  instructions  to  dismiss 
the  petition. 
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President  HcKlxiley^B  Administration — ^March  4,  1897-September 

14,  1901. 

[JoaiPH  McKkkna,  Attorney  General,  March  5,  1897,  to  June  25,  1808 ;  John 
W.  Gbioob^  Attorney  General,  Jane  25,  1898,  to  March  29,  1901 ;  Philandib 
C.  Kkoz«  Attorney  General,  April  6,  1901,  to  September  14,  1901.] 

1. 

Anderson  v.  United  States,  Petition  iSled  June  7,  1897, 
in  the  Circuit  Court  for  the  Western  District  of  Missouri 
to  restrain  the  operations  of  "  The  Traders'  Live  Stock 
Exchange,"  of  Kansas  City,  an  association  formed  for 
the  purpose  of  buying  cattle  on  the  market.  Decree  of 
temporary  injunction  was  granted  and  the  case  was 
appealed  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit.  From  there  it  was  certified  to  the  Supreme 
Court  of  the  United  States  for  instructions.  The  Su- 
preme Court  reversed  the  decree  of  the  Circuit  Court 
and  remanded  the  case  with  directions  to  dismiss  the 
petition. 

2. 

United  States  v.  Coal  Dealers^  Association.  Petition  filed 
December  16,  1897,  in  the  Circuit  Court,  N.  D.  Cali- 
fornia, to  restrain  the  operations  of  a  combination  of 
coal  dealers.  A  temporary  injunction  was  granted, 
from  which  no  appeal  was  taken,  and  on  May  2,  1899, 
a  final  decree  was  ordered  granting  the  relief  prayed  for. 


8. 


United  States  v.  Chesapeake  and  Ohio  Fuel  Company  et  al. 
Petition  filed  May  8,  1899,  in  the  Circuit  Court,  S.  D. 
Ohio,  to  annul  a  contract  and  dissolve  a  combination 
among  and  between  producers  and  shippers  of  coal  in 
Ohio  and  West  Virginia.  Defendants  were  enjoined, 
contract  was  declared  void  and  illegal,  and  the  combi- 
nation was  dissolved. 
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7resid«nt  Boosevelt's  Adznlnlstratloii— September   14»    1001- 

March  4»  190&. 

IPhilandbb  C.  Kkoz,  Attorney  General,  September  14  1901,  to  June  80,  1904; 
William  H.  Moodt,  Attorney  General,  July  1,  1904,  to  December  16,  1906 ; 
CBABLsa  J.  BoNAPAaTi,  Attorney  General,  December  17,  1906,  to  March  4, 
1909.1 

1. 

United  States  v.  Northern  Securities  Co.  et  aH.  Petition 
filed  March  10,  1902,  in  the  Circuit  Court,  Minnesota, 
to  enjoin  the  defendant,  the  Northern  Securities  Cow, 
from  acquiring,  holding,  or  voting  the  shares  of  the 
capital  stock  of  two  competing  railway  companies.  The 
Circuit  Court  on  April  9, 1903,  entered  a  decree  in  favor 
of  the  Government,  and  this  decree  was,  on  March  14, 
1904,  affirmed  by  the  Supreme  Court  of  the  United 
States. 
2. 

United  States  v.  Swift  <&  Go.  et  al.    Petition  filed  May  10, 

1902,  in  the  Circuit  Court,  Northern  District  of  Illinois, 
to  restrain  the  defendants,  who  were  engaged  in  the 
buying  of  live  stock  and  the  selling  of  dressed  meats, 

^'  from  carrying  out  an  unlawful  conspiracy  entered  into 
between  themselves  and  the  various  railway  companies 
to  suppress  competition  and  to  obtain  a  monopoly.  De- 
murrers to  the  petition  were  overruled  on  February  18, 

1903,  and  a  preliminary  injunction  was  granted.  The 
defendants  having  failed  to  answer,  the  court,  on  May 
26,  1903,  entered  a  final  decree.  Defendants  appealed 
from  this  decree  to  the  Supreme  Court  of  the  United 
States,  where  it  was  affirmed. 


8. 


United  States  v.  The  Federal  Salt  Company  et  al.  Peti- 
tion filed  October  15,  1902,  in  Circuit  Court  for  the 
Northern  District  of  California  to  restrain  the  defend- 
ants from  combining  and  conspiring  to  suppress  compe- 
tition in  the  manufacture  and  sale  of  salt  in  the  Western 
States.  A  temporary  restraining  order  was  issued  on 
that  date,  and  the  court  on  November  10,  1902,  granted 
an  injunction  pendente  lite,  thus  in  effect  making  the 
restraining  order  perpetuaL 
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4. 
United  States  v.  The  Federal  Salt  Cofrypany.  Indictment 
returned  on  February  28, 1903,  in  the  Northern  District 
of  California  against  the  so-called  Salt  Trust.  On  May 
12,  1908,  a  plea  of  guilty  was  entered  and  a  fine  of 
$1,000  was  imposed  and  collected. 

United  States  v.  JwdkeanviUe  WJioleaale  Grocers'*  Assoda- 
turn.  Petition  filed  September  12,  1903,  in  the  Circuit 
Court  for  the  Southern  District  of  Florida,  for  the  pur- 
pose of  dissolving  a  combination  of  wholesale  grocers. 
November  1,  1907,  the  case  was  dismissed. 
6. 

United  States  v.  General  Paper  Co.  et  dl.  Petition  filed 
December  27,  1904,  in  the  Circuit  Court  for  the  District 
of  Minnesota  against  the  General  Paper  Co.  and  twenty- 
three  other  corporations  engaged  in  the  manufacture 
and  sale  of  paper,  alleging  a  combination  and  conspiracy 
to  restrain  trade  and  commerce.  On  May  11,  1906,  the 
court  ordered  judgment  in  favor  of  the  Government, 
dissolving  the  combination  and  granting  all  relief 
prayed  for  in  the  petition. 
7. 

United  States  v.  Armour  c&  Co.  et  cd.  Indictment  returned 
on  July  1,  1905,  in  the  Northern  District  of  Illinois. 
Many  preliminary  objections  were  urged,  and  all  were 
disposed  of  in  favor  of  the  Government,  except  certain 
special  pleas  of  immunity,  based  upon  information  con- 
cerning the  matters  for  which  the  defendants  were  in- 
dicted which  they  had  given  to  the  Department  of 
Commerce  and  Labor.  On  March  29,  1906,  the  court 
sustained  the  pleas  so  far  as  the  individual  defendants 
were  concerned  and  overruled  them  with  respect  to  the 
corporations.    February  5, 1913,  dismissed. 


8. 


Urdted  States  v.  MacAndrews  <&  Forbes  Company  et  al. 
Indictment  returned  in  June,  1906,  in  the  Southern  Dis- 
trict of  New  York  charging  a  combination  and  conspir- 
acy to  regulate  the  interstate  trade  and  sale  in  licorice 
paste.    January  10,  1907,  MacAndrews  &  Forbes  Co. 
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was  found  guilty  on  first  and  third  counts  of  indict- 
ment, the  J.  S.  Young  Co.  was  found  guilty  on  first  and 
third  counts;  and  a  verdict  of  acquittal  was  returned 
as  to  the  individual  defendants.  MacAndrews  &  Forbes 
Co.  was  fined  $10,000,  and  J.  S.  Young  Co.  $8,000. 
9. 

United  States  v.  Metropolitan  Meat  Company  et  al.  Peti- 
tion filed  in  October,  1905,  in  the  Circuit  Court  for 
Hawaii,  to  restrain  the  operation  of  alleged  unlawful 
combinations  in  restraint  of  trade  in  beef  and  beef  prod- 
ucts. Demurrer  to  bill  overruled  October  2,  1906. 
10. 

United  States  v.  Nome  Retail  Grocers'  Association.  Peti- 
tion filed  November  4,  1905,  in  the  District  Court,  Sec- 
ond Division,  District  of  Alaska,  alleging  combination 
to  fix  prices  and  to  suppress  competition.  With  the  con- 
sent of  the  defendant  a  decree  was  entered  dissolving 
the  combination. 
11. 

United  States  v.  Terminal  Railroad  Association  of  St. 
Louis  et  dl.  Petition  filed  on  December  1,  1905,  in  the 
Circuit  Court  for  the  Eastern  District  of  Missouri  to 
enjoin  the  defendant  railroads  from  continuing  an  un- 
lawful combination  to  operate  Eads  Bridge  and  Mer- 
chants Bridge  as  a  common  agency  of  interstate  com- 
merce. Upon  disagreement  of  circuit  judges  the  case 
was  carried  to  the  Supreme  Court  but  was  remanded 
by  that  court  for  further  proceedings.  The  petition 
was  then  dismissed  by  the  Circuit  Court,  and  an  appeal 
was  taken  to  the  Supreme  Court,  where,  on  April  22, 
1912,  the  decree  of  the  Circuit  Court  was  reversed,  and 
the  case  remanded  with  directions  to  enter  a  decree  in 
conformity  with  the  opinion  of  the  Supreme  Court.  A 
controversy  having  arisen  as  to  whether  the  district 
judge  or  the  three  circuit  judges  had  jurisdiction  a  writ 
of  prohibition  was  filed  against  the  district  judge,  which 
was  sustained  by  the  Supreme  Court.  The  form  of 
final  decree  to  be  entered  is  now  under  consideration  by 
the  circuit  judges,  the  respective  parties  having  sub- 
mitted their  views  on  December  6,  1913. 
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12. 

United  States  v.  AUen  A  Robinson  et  al.  Petition  filed  in 
October,  1905,  in  the  Circuit  Court  for  the  District  of 
Hawaii  alleging  unlawful  combination  to  control  the 
trade  in  lumber  in  that  Territory.  Answers  filed  Janu- 
ary 2,  1906.  Decision  adverse  to  Government  and 
petition  ordered  dismissed  on  March  30, 1911. 

1«. 

United  States  v.  Otis  Elevator  Go.  et  al.  Petition  filed 
March  7,  1906,  in  the  Circuit  Court  for  the  Northern 
District  of  California  against  the  Otis  Elevator  Co. 
and  a  number  of  other  corporations  and  individuals,  in 
which  it  was  alleged  that  they  were  maintaining  a  com- 
bination in  restraint  of  trade  in  the  manufacture  and 
sale  of  elevators.  On  June  1, 1906,  a  decree  was  entered 
by  consent,  granting  the  relief  prayed  for. 

14. 

United  States  v.  F,  A,  Amsden  Lvnnher  Company  et  al. 
Indictment  returned  on  May  4,  1906,  in  the  District 
Court  of  Oklahoma  for  restricting  competition  and 
maintaining  prices  in  the  sale  of  lumber.  September 
25,  1907,  pleas  of  guilty  were  entered  and  fines  aggre- 
gating $2,000  were  imposed  and  collected. 

15. 

United  States  v.  National  Association  of  Retail  Druggists 
et  al.  Petition  filed  May  9,  1906,  in  the  Circuit  Court 
for  the  District  of  Indiana,  alleging  a  combination  in 
restraint  of  interstate  trade  in  the  sale  of  drugs  and 
proprietary  medicines.  On  May  9,  1907,  a  final  decree 
was  entered  by  agreement,  granting  all  the  relief  prayed 
f<jr  in  the  petition. 

16. 

United  States  v.  Virginia-Carolina  Chemical  Company 
et  al.  Indictment  returned  on  May  25, 1906,  in  the  Mid- 
dle District  ef  Tennessee,  against  31  corporations  and  25 
individuals  engaged  in  the  fertilizer  business,  charging 
a  conspiracy  in  violation  of  the  Federal  antitrust  act 
and  a  conspiracy  to  commit  an  offense  against  the 
United  States  in  violation  of  section  5440  of  the  Re- 
vised Statutes.  On  April  17,  1908,  various  motions, 
pleas  m  abatement,  and  demurrers  were  filed.    On  July 
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8,  1908,  the  motions  and  demurrers  were  overruled, 
and  the  pleas  in  abatement  were  sustained  and  the  in- 
dictment was  quashed. 
17. 

United  States  v.  American  Ice  Company  et  dl.  Indictment 
returned  on  July  12,  1906,  in  the  Supreme  Court  of  the 
District  of  Columbia,  charging  an  unlawful  agreement 
to  control  prices  and  restrict  competition  in  the  sale  of 
ice.    No  further  action  taken. 

United  States  v.  Chandler  Ice  and  Cold  Storage  Plant  et  al. 
Indictment  returned  on  September  19,  1906,  in  the  Dis- 
trict Court  for  the  Territory  of  Oklahoma,  charg- 
ing a  combination  to  apportion  territory  in  the  sale  of 
ice.  Demurrer  overruled  in  May,  1907.  Case  was  or- 
dered dismissed  on  April  10,  1911. 

19. 

United  States  v.  Alfred  M.  Gloyd  et  al.  Indictment  re- 
turned on  September  21,  1906,  in  the  District  Court  for 
the  Territory  of  Oklahoma,  charging  a  combination  to 
maintain  prices  and  restrict  competition  in  the  sale  of 
lumber.    Dismissed. 

20. 

United  States  v.  People^s  Ice  and  Fuel  Company  and 
W,  B,  Lount,  Indictment  returned  on  October  23, 
1906,  in  the  District  Court  for  the  Territory  of  Ari- 
zona, charging  a  combination  to  control  prices  and 
restrict  competition  in  the  sale  of  ice.  The  trial  resulted 
in  a  verdict  of  not  guilty  as  to  People^s  Ice  and  Fuel  Co. 
Case  as  to  W.  B.  Lount  was  continued  over  term,  and 
on  October  16,  1907,  a  plea  in  bar  was  filed,  which  on 
following  day  was  sustained. 

21. 

United  States  v.  Demund  Lumber  Company  et  al.  Indict- 
ment returned  on  October  23, 1906,  in  the  District  Court 
for  the  Territory  of  Arizona,  charging  a  combination  to 
control  prices  and  restrict  competition  in  the  sale  of 
lumber.  January  2, 1907,  the  trial  was  commenced  and 
resulted  in  a  verdict  of  not  guilty  as  to  Demund  Lumber 
Co.  May  9,  1907,  a  verdict  of  acquittal  was  directed 
as  to  remaining  defendants. 
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22. 

United  States  v.  Phoenix  Wholesale  Meat  and  Produce 
Company  et  oZ.  Indictment  returned  on  October  23, 
1906,  in  the  District  Court  for  the  Territory  of  Arizona, 
charging  a  combination  to  control  prices  and  restrict 
competition  in  the  sale  of  meats.  January  7,  1907,  ver- 
dict of  not  guilty  as  to  Phoenix  Wholesale  Meat  &  Pro- 
duce Co.  and  indictment  against  Hurley  dismissed. 
Verdict  of  guilty  as  to  defendant  S.  J.  Tribolet,  and  fine 
of  $1,000  imposed.  Verdict  affirmed  by  Supreme  Court 
of  Territory. 

United  States  v.  Standard  OU  Company  of  N.  J.  et  aZ. 
Petition  filed  Nov^aber  15,  1906,  in  Circuit  Court  for 
the  Eastern  District  of  Missouri,  alleging  that  defend- 
ants were  maintaining  a  combination  in  restraint  of 
trade  in  the  production  and  sale  of  petrole^im.  Decision 
in  favor  of  Government  on  November  20,  1909.  Ap- 
pealed to  Supreme  Court,  and  judgment  affirmed  May 
15,  1911,  and  the  combination  was  thereafter  dissolved 
in  accordance  with  the  terms  of  the  decree. 

24. 

United  States  v.  T.  B.  Hogg  et  al.  Indictment  returned 
December  8,  1906,  in  the  District  Court  for  the  Terri- 
tory of  Oklahoma,  charging  a  combination  and  conspir- 
acy in  restraint  of  trade  and  commerce  in  the  sale  of 
lumber.  Dismissed  upon  admission  of  Oklahoma  to 
statehood. 

25. 

United  States  v.  Atlantic  Investment  Company  et  al.  In- 
dictment returned  February  11,  1907,  in  the  District 
Court  for  the  Southern  District  of  Georgia,  charging  a 
combination  in  restraint  of  trade  and  commerce  in  the 
manufacture  and  sale  of  turpentine.  February  18, 1907, 
four  corporations  and  two  individuals  entered  pleas  of 
guilty,  and  the  court  imposed  fines  aggregating  $30,000. 

26. 

United  States  v.  American  Seating  Company  et  al.  In- 
dictment returned  March  12,  1907,  in  the  District 
Court  for  the  Northern  District  of  Illinois,  charging  a 
combination  in  restraint  of  trade  in  the  manufacture  and 
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sale  of  school  and  church  furniture.  April  1,  1907,  de* 
fendant  corporations  entered  pleas  of  guilty,  with  one 
exception.  May  20, 1907,  fines  aggregating  $43,000  were 
imposed  and  collected.  Defendant  E.  H.  Stafford  Manu- 
facturing Co.  filed  demurrer  April  3,  1907.  May  31, 
1907,  demurrer  was  overruled  and  plea  of  not  guilty 
entered.  Dismissed  January  27,  1913. 
27. 

United  States  v.  American  Seating  Company  et  al.  Peti- 
tion filed  March  12,  1907,  in  the  Circuit  Court  for  the 
Northern  District  of  Illinois,  alleging  a  combination  in 
restraint  of  trade  in  the  manufacture  and  sale  of  school 
and  church  furniture.  August  15,  1907,  decree  entered 
granting  perpetual  injunction  against  all  defendants, 
except  E.  H.  Stafford  Manufacturing  Co.,  E.  H.  Staf- 
ford, E.  M.  Stafford,  and  E.  G.  Bentley.  As  to  these 
defendants  the  case  was  dismissed  on  January  27, 1913. 
28. 

United  States  v.  Santa  Rita  Mimnff  Company  and  Santa 
Rita  Store  Company.  Indictment  returned  on  April  4, 
1907,  in  the  district  of  New  Mexico,  charging  a  combina- 
tion in  restraint  of  trade.  Demurrer  was  filed  and  over- 
ruled. Fine  of  $1,000  imposed  on  each  defendant.  An 
appeal  was  taken  to  the  Supreme  Court  of  the  Territory 
of  New  Mexico,  where  judgment  of  the  lower  court  was 
reversed,  and  the  case  was  subsequently  dismissed. 
29. 

United  States  v.  The  Reading  Company  et  dl.  Petition 
filed  June  12,  1907,  in  the  Circuit  Court  for  the  East- 
ern District  of  Pennsylvania,  to  dissolve  a  combina- 
tion among  the  anthracite  coal-carrying  roads  and 
others.  December  8,  1910,  a  decision  was  handed  down 
by  the  Circuit  Court  adjudging  that  defendants  were 
joined  in  a  combination  in  restraint  of  trade  through 
the  instrumentality  of  the  Temple  Iron  Co.,  but  dismiss- 
ing the  charge  of  the  petition  as  to  the  so-called  65  per 
cent  contracts  whereby  it  was  alleged  the  independent 
output  was  controlled,  and  also  the  charges  as  to  certain 
so-called  minor  combinations.  Cross  appeals  were  taken 
to  the  Supreme  Court,  where  the  decree  of  the  lower 
court,  in  so  far  as  it  adjudged  the  defendants  parties  to 
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a  combination  in  restraint  of  trade  through  the  instru- 
mentality of  the  Temple  Iron  Co.,  was  affirmed,  but  was 
reversed  as  to  the  so-called  65  per  cent  contracts  with 
instructions  to  cancel  them,  and  was  further  modified  by 
dismissing  the  petition  in  other  respects  without  preju- 
dice, instead  of  absolutely. 

80. 

United  States  v.  National  Umbrella  Frame  Gom^pany  et  al. 
Indictment  returned  July  1,  1907,  in  the  District  'Court 
for  the  Eastern  District  of  Pennsylvania,  charging 
a  conspiracy  to  restrain  interstate  trade  and  com- 
merce in  the  manufacture  and  sale  of  umbrella  material. 
Pleas  of  guilty  were  entered  and  fines  aggregating 
$3,000  imposed  and  collected. 

81. 

United  Staies  v.  American  Tobacco  Company  et  ci.  Peti- 
tion filed  July  10,  1907,  in  the  Circuit  Court  for  the 
Southern  District  of  New  York,  in  which  it  was  alleged 
that  defendants  were  maintaining  a  combination  in  re- 
straint of  trade  and  commerce  in  the  manufacture  and 
sale  of  tobacco.  November  7^  1908,  a  decision  was  ren- 
dered in  favor  of  the  Grovemment,  except  as  to  indi- 
vidual defendants  and  certain  foreign  and  other  corpo- 
rations. Cross  appeals  were  taken  to  the  Supreme  Court, 
where,  on  May  29,  1911,  a  decision  was  rendered  sus- 
taining the  Government  on  every  point;  and  the  case 
was  remanded  to  the  Circuit  Court  and  the  unlawful 
combination  was  dissolved  in  accordance  with  the  de- 
cision of  the  Supreme  Court 

82. 

United  States  v.  E.  H.  Stafford  Manufacturinff  Company 
et  al.  Indictment  returned  July  10, 1907,  in  the  District 
Court  for  the  Northern  District  of  Illinois  charging 
a  combination  in  restraint  of  trade  in  the  manufacture 
and  sale  of  school  and  .church  furniture.  Dismissed 
January  27, 1918. 

83. 

United  States  v.  E.  /.  du  Pont  de  Nemours  <6  Co.  et  al. 
Petition  filed  July  30, 1907,  in  the  Circuit  Court  for  the 
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District  of  Delaware,  in  which  it  is  alleged  that  defend- 
ants were  maintaining  a  combination  in  restraint  of 
trade  in  the  manufacture  and  sale  of  gunpowder  and 
other  explosives.  On  June  21,  1911,  a  decision  and  in- 
terlocutory decree  was  rendered  ordering  the  dissolution 
of  the  combination.  Final  decree  dissolving  the  combi- 
nation was  approved  by  the  court  on  June  18, 1912. 

84. 

United  States  v.  One  Hundred  and  Seventy-five  Cases  of 
Cifforettfis.  Information  filed  October  28,  1907,  in  the 
District  Court  for  the  Eastern  District  of  Virginia 
covering  the  seizure  of  175  cases  of  cigarettes  under  sec- 
tion 6  of  the  Federal  antitrust  act  Cigarettes  subse- 
quently released  under  bond.  Decree  of  dismissal  en- 
tered January  31,  1913. 

85. 

United  States  v.  ff.  D.  Carbett  Stationery  Oompany  et  ci. 
Indictment  returned  November  1,  1907,  in  the  District 
Court  for  the  District  of  Arizona  charging  a  combina- 
tion in  restraint  of  trade.  November  4, 1907,  demurrer 
filed.  November  14,  1907,  demurrers  sustained  and  de- 
fendants were  held  to  next  grand  jury.  October  28, 
1908,  reindicted.  November  6,  1908,  verdict  of  not 
guUty  returned. 

86. 

United  States  v.  Union  Pacific  Coal  Oompany  et  <d.  In- 
dictment returned  November  20,  1907,  in  the  District 
Court  for  the  District  of  Utah,  charging  a  conspiracy 
to  maintain  a  monopoly  in  the  sale  of  coal.  January 
6,  1908,  demurrer  filed.  March  2,  1908,  the  demurrer 
was  sustained  as  to  first  count  and  overruled  as  to  second 
count.  December  3, 1908,  verdict  of  guilty  was  returned. 
March  29,  1909,  fines  aggregating  $13,000  imposed. 
November,  1909,  judgment  was  reversed  by  Circuit 
Court  of  Appeals,  and  the  suit  was  dismissed  March 
21,  1910. 

87. 

United  States  v.  Okas.  Z.  Simmons  et  d.  Indictment  re- 
turned January  20,  1908,  in  the  District  Court  for  the 
Southern  District  of  Alabama  charging  a  combination 
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in  resfcniint  of  trade  and  commerce  in  the  manufacture 
and  sale  of  plumbers'  supplies.  December  1, 1910,  pleas 
of  guilty  were  filed,  and  fines  aggregating  $265  were 
imposed. 

88. 

United  States  v.  Union  Pacific  RaUroad  Company  et  at. 
Petition  filed  February  1, 1908,  in  the  Circuit  Court  for 
the  District  of  Utah,  charging  a  c<xnbination  and  con- 
spiracy in  violation  of  the  Sherman  Act  on  the  part  of 
the  so-called  Harriman  lines.  June  23,  1911,  the  peti- 
tion was  dismissed  by  the  Circuit  Court  on  the  ground 
that  the  roads  involved  were  not  competing  lines  and 
hence  the  combination  was  not  a  violation  of  law.  An 
appeal  was  taken  to  Supreme  Court,  which  handed  down 
a  decision  reversing  the  lower  court  on  December  2, 
1912.  Final  decree  entered  at  St.  Paul,  Minn.,  on  June 
80,  1918. 

89. 

United  States  v.  E.  /.  Ray  et  al.  Indictment  returned 
February  14, 1908,  in  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana  against  seventy-two  laborers, 
charging  a  combination  and  conspiracy  in  restraint  of 
foreign  trade  and  commerce.    See  note  to  case  40. 

40. 

United  States  v.  E,  J.  Ray  et  al.  Indictment  returned 
February  15, 1908,  in  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana  against  seventy-two  laborers, 
charging  a  combination  and  conspiracy  in  restraint  of 
interstate  trade  and  commerce. 

Non. — On  Janaary  26»  1911,  the  above  caaee  Nos.  39  and  40  wen 
eonaoUdated  for  trial.  A  Terdict  of  guilty  was  returned  as  to  threa 
defendants,  and  fines  aggregating  $110  were  imposed.  An  appeal  waa 
granted  and  the  Judgment  of  the  lower  court  was  afllrmed  by  the 
Circuit  Court  of  Appeals. 

41. 

United  States  v.  Joseph  Stiefvater  et  al.  Indictment  re- 
turned February  15,  1908,  in  the  Circuit  Court  for  the 
Eastern  District  of  Louisiana^  charging  a  combination 
in  restraint  of  trade  and  commerce  in  the  manufacture 
and  sale  of  plumbers'  supplies.  June  25, 1910,  case  was 
dismissed. 
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43. 

United  Sidtes  v.  American  Naval  Stores  Company  et  al. 
Indictment  returned  April  11, 1908,  in  the  Circuit  Court 
for  the  Southern  District  of  Georgia,  charging  a  com- 
bination in  restraint  of  trade  and  commerce  in  the 
manufacture  and  sale  of  turpentine.  May  10,  1909, 
verdict  of  guilty  was  returned  as  to  five  individual  de- 
fendants. Fines  aggregating  $17,500  imposed  and  two 
defendants  sentenced  to  serve  three  m<Miths  in  jail.  Ap-* 
peal  taken  to  Circuit  Court  of  Appeals  and  the  judgment 
was  there  affirmed.  Certiorari  granted  by  Supreme 
Court.  Judgment  of  lower  court  reversed  June  9,  1913, 
on  ground  of  error  in  judge's  charge  to  jury.  Pending. 
48. 

United  States  v.  New  York^  New  Haven  and  Hartford 
Railroad  Company  et  al.  Petition  filed  May  22,  1908, 
in  the  Circuit  Court  for  the  District  of  Massachusetts, 
charging  the  New  Haven  Co.  with  combining  under 
common  control  the  steam  and  electric  railway  systems 
in  New  England.  Dismissed  June  26,  1909. 
44. 

United  States  v.  Johm,  H.  Parhs  et  dl.  Indictment  re- 
turned June  16, 1908,  in  the  Circuit  Court  for  the  South- 
em  District  of  New  York,  charging  a  combination  in 
restraint  of  trade  in  the  manufacture  and  sale  of  paper. 
On  June  19,  1908,  defendants  plead  guilty  and  fines 
aggregating  $50,000  were  imposed  and  collected. 

President  Taft's  Administration,  March  4,   1900-March  4,   1913. 

lOso.  W.  WiCKSBSHAif,  Attorney  General,  March  4,  1900-March  4.  1913.] 

United  States  v.  American  Sugar  Refining  Company  et  al. 
Indictment  returned  July  1,  1909,  in  the  Southern  Dis- 
trict of  New  York.  A  plea  of  the  statute  of  limitations 
was  interposed  by  the  defendants  Kissell  and  Harned, 
which  was  sustained  by  the  Circuit  Court.  An  appeal 
therefrom  was  taken  to  the  Supreme  Court,  where  the 
matter  was  decided  in  favor  of  the  Government.    March 


8. 


8. 
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81, 1912,  the  trial  of  this  case  resulted  in  a  disagreeineiit 
of  the  jury. 

United  States  v.  Albia  Box  <b  Paper  Corwpo/Mf  et  aL 
Indictment  returned  December  7,  1909,  in  the  Southern 
District  of  New  York  charging  combination  in  restraint 
of  trade  in  paper  board.  February  7,  1910,  all  defend- 
ants plead  guilty  and  fines  aggregating  $57,000  were 
imposed  and  collected. 

United  States  v.  John  S.  Steers  et  ai.  Indictment  returned 
February  17,  1910,  in  Eastern  District  of  Kentucky, 
charging  conspiracy  to  restrain  trade.  This  is  the  so- 
called  "  Night  Rider  "  case.  April  16, 1910,  a  verdict  of 
guilty  was  returned  as  to  eight  of  twelve  defendants  and 
fines  aggregating  $3,500  were  imposed.  The  case  was 
appealed  to  Circuit  Court  of  Appeals,  and  the  judg- 
ment was  affirmed.  May  11,  1912,  the  sentences  were 
commuted  by  the  President  to  payment  of  costs  of  suit. 
4. 

United  States  v.  Imperial  Window  Glass  Company  et  al^ 
Indictment  returned  April  7,  1910,  in  the  Western  Dis- 
trict of  Pennsylvania,  charging  combination  and  con- 
spiracy to  enhance  the  price  of  window  glass.  Demur- 
rers to  the  indictment  were  overruled,  and  on  November 
10, 1910,  pleas  of  nolo  contendere  were  entered  and  fines 
aggregating  $10,000  were  imposed  and  collected. 
6. 

United  States  v.  National  Packing  Company  et  dl.  Indict- 
ment returned  March  21,  1910,  in  Northern  District  of 
Illinois,  charging  combination  to  restrain  trade  in  fresh 
meats.  Demurrer  to  indictment  was  sustained  June  28, 
1910. 


6. 


United  States  v.  National  Packing  Company  et  oZ.  Peti- 
tion filed  March  21,  1910,  in  the  Circuit  Court  for  the 
Northern  District  of  Illinois,  charging  combination  in 
restraint  of  trade  in  fresh  meats  and  praying  for  dis- 
solution. Dismissed  in  order  to  facilitate  the  prosecution 
of  criminal  case. 
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r. 

United  States  t.  Armour  Packing  Company  et  al.  Indict- 
ment returned  in  April,  1910,  in  the  Southern  District 
of  (Georgia,  charging  combination  to  control  prices  and 
restrict  ccMnpetition.    Pending  on  demurrer. 


8. 


United  States  v.  Missouri  Pacific  Railroad  Company  and 
tvoenty-four  other  raUroads.  Petition  filed  May  81, 
1910,  in  Circuit  Court,  E.  D.  of  Missouri,  to  restrain 
violation  of  Sherman  law,  and  temporary  restraining 
order  issued  on  that  day  enjoining  advances  in  freight 
rates  in  western  trunk-line  territory.  Thereafter  the 
Interstate  Conmierce  Commission  enjoined  the  rate 
advances  which  the  temporary  restraining  order  had 
prevented  from  going  into  eff^  and  the  petition  was 
dismissed. 


0. 


United  States  v.  Southern  Wholesale  Grocers^  Association. 
Petition  filed  June  9, 1910,  in  the  Circuit  Court,  North- 
em  District  of  Alabama,  alleging  combination  to  regu- 
late prices  and  control  marketing  of  groceries.  An 
agreed  decree  was  entered.  The  court,  October  17, 1911, 
perpetually  restraining  the  association,  its  officers  and 
members,  from  doing  any  and  all  of  the  acts  complained 
oir.  See  contempt  proceedings,  number  79  post. 
10. 

United  States  v.  Great  Lakes  Tovnng  Compaaiy  et  al.  Pe- 
tition filed  June  19, 1910,  in  the  Circuit  Court  Northern 
District  of  Ohio,  against  an  alleged  combination  of  tow- 
ing facilities  on  the  Ghreat  Lakes.  A  decision  in  favor 
of  the  Oovemment  was  handed  down  February  11, 1913. 
The  plan  of  dissolution  is  now  under  consideration  by 
the  court. 
11. 

United  States  v.  Chicago  Butter  <b  Egg  Board.  Petition 
filed  June  18,  1910,  in  Circuit  Court,  Northern  District 
of  Illinois.  A  demurrer  to  the  petition  was  sustained 
with  leave  to  amend,  and  an  amended  petition  was  filed. 
Set  for  hearing  on  master's  report  on  January  8, 1914. 
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12. 

United  States  v.  Frank  Hayne^  James  A.  Patten^  et  a?., 
Indictments  returned  August  4,  1910,  in  Southern  Dis- 
trict of  New  York  alleging  conspiracy  to  run  a  comer 
in  cotton.  Demurrers  were  sustained  as  to  certain  counts 
of  indictment  and  orerruled  as  to  others,  and  an  appeal 
was  taken  by  the  United  States  to  the  Supreme  Court. 
Case  was  argued  during  November,  1911,  and  reargued 
at  the  October  term,  1912.  Decision  by  Supreme  Court 
January -6, 1913,  sustaining  indictments.  Patten  entered 
plea  of  guilty  February  11,  1918,  and  was  fined  $4,000. 
Indictment  dismissed  as  to  other  defendants,  and  another 
indictment  was  returned  July  1,  1913.  See  case  No.  6| 
page  56. 

18. 

United  States  ▼.  Standard  Sanitary  Manufactvaing  Gomr 
pony  et  al.  Petition  filed  July  22, 1910,  in  Circuit  Court, 
District  of  Maryland,  charging  a  combination,  under 
cover  of  a  patent  licensing  arrangement,  to  restrain  com- 
petition  and  enhance  prices  of  enamel  ware.  In  a 
decision  rendered  October  13,  1911,  the  court  sustained 
all  the  Gk>vemment's  contentions,  and  a  decree  was 
entered  November  25,  1911,  from  which  an  appeal  was 
taken  to  the  Supreme  Court.  Decision  of  lower  court 
affirmed  by  Supreme  Court  November  18, 1918. 

14. 

United  States  v.  Louis  F.  Swift  et  al.  Indictment  re- 
turned in  September,  1910,  in  the  Northern  District  of 
Illinois  against  ten  individuals  engaged  in  the  meat- 
packing industry.  Defendants  filed  numerous  pleas  in 
bar,  etc.,  all  of  which  were  decided  in  favor  of  the  (Gov- 
ernment. March  27, 1912,  after  a  trial  lasting  over  three 
months  the  jury  returned  a  verdict  of  acquittal. 

15. 

United  States  v.  John  Reardon  <&  Sons  Company  and  Con- 
solidated Rendering  Co,  Indictment  returned  in  Octo- 
ber, 1910,  in  the  District  of  Massachusetts,  charging  com- 
bination in  the  rendering  business.  Demurrer  to  indict- 
ment was  sustained  June  28, 1911. 
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18. 

United  States  v.  Ferdinand  Sulsberger^  doing  Imsiness 
tinder  the  name  of  JoTm  Reardon  <&  Sons  Company ^  and 
Horatio  W.  Heathy  of  Boston^  doing  husiness  as  the 
Consolidated  JSendering  Company.  Indictment  returned 
in  October,  1910,  in  the  District  of  Massachusetts,  charg- 
ing a  combination  in  the  rendering  business.  Demurrer 
to  indictment  was  sustained  June  23,  1911. 

17. 
United  States  v.  Horatio  W.  Heath  and  Cyrus  S.  Hapgood. 
Indictment  returned  in  October,  1910,  in  the  District  of 
Massachusetts,  charging  a  combination  in  the  rendering 
business.  Demurrer  to  indictment  was  sustained  June 
23, 1911. 

18. 

United  States  v.  Standard  Samtaary  MarmfacPwring  Com- 
pany et  a2.  In  addition  to  the  above-mentioned  suit  in 
equity  (No.  13,  supra),  indictments  were  returned  at 
Detroit  on  December  6,  1910,  against  the  same  corpora- 
tions and  individuals,  charging  the  same  acts.  After  a 
trial  lasting  six  weeks  the  jury  reported  a  disagreement 
on  March  14,  1912.  Betrial  in  February,  1913,  resulted 
in  a  verdict  of  guilty  and  fines  aggregating  $51,006  were 
imposed. 

19. 
Urdted  States  v.  American  Sugar  Refining  Com/pany  et  al. 
Petition  filed  November  28,  1910,  in  the  Circuit  Court 
Southern  District  of  New  York,  alleging  a  combination 
in  restraint  of  trade  and  praying  for  its  dissolution. 
Demurrer  was  overruled  December  11,  1911.  Issues 
joined  and  taking  of  testimony  in  chief  on  behalf  of 
Government  has  been  concluded. 

20. 

United  States  v.  General  Electric  Com/pany  et  dl.  Petition 
filed  March  3,  1911,  in  the  Northern  District  of  Ohio, 
charging  a  combination  in  the  manufacture  of  incan- 
descent electric  lamps.  A  decree  was  agreed  upon  be- 
tween counsel,  which  was  approved  by  the  court  October 
12,  1911. 
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21. 

United  States  v.  Purrington  et  al.  Indictment  returned 
September  14, 1910,  in  the  Northern  District  of  Illinois, 
charging  combination  to  restrain  trade  in  paving  bricks 
and  paving  blocks.  Demurrer  was  overruled  November 
9, 1911.  Nolle  prosequi  entered  June  3, 1913. 
&2. 

United  States   v.   Banvburg-Amerikanische   Paoketfahrt 

Actien  GeaeUschaft  and  others.    Petition  filed  January 

4,  1911,  in  the  Circuit  Court  for  the  Southern  District 

of  New  York,  to  dissolve  a  combination  of  steamship 

lines  regulating  steerage  traffic  on  the  Atlantic  Ocean. 

Demurrers  were  overruled  December  20,  1911.    Taking 

of  testimony  completed  and  case  set  for  argument  on 

April  17, 1914. 
23. 

United  States  v.  WiUia/m  C,  Geer^  president  Albia  Box 

and  Paper  Company^  et  cd.    Indictment  returned  April 

28, 1911,  in  the  Southern  District  of  New  York,  alleging 

a  combination  and  conspiracy  in  restraint  of  interstate 

commerce  in  paper  board.    Demurrer  overruled  May  9, 

1918.    Case  being  prepared  for  triaL 

24. 

United  States  v.  Eastern  States  BetaU  Lumber  Dealers 
AssooiaHon.  Petition  filed  May  19,  1911,  in  Circuit 
Court  for  the  Southern  District  of  New  York,  charging 
defendants  with  conspiring  to  restrain  trade  through  the 
instrumentality  of  black  lists  and  trade  agreements. 
Decision  by  lower  court  in  favor  of  Government  January 
9, 1918,  and  a  decree  entered  March  1, 1918,  from  which 
an  appeal  was  taken  to  the  Supreme  Court.  Argued  in 
Supreme  Court  during  October  term,  1918. 

25. 

United  States  v.  Isaac  Whiting  et  ci.  Indictment  returned 
May  26, 1911,  in  the  District  of  Massachusetts,  charging 
a  combination  to  restrain  trade  in  milk  throughout  the 
New  England  States.  Demurrer  argued  in  November, 
1912,  and  decision  awaited. 

86. 

United  States  v.  Isaac  Whiting  et  al.  Indictment  returned 
May  26|  1911,  in  the  District  of  Massachusetts,  charging 
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A  conspiracy  to  restrain  trade  in  milk  throughout  tha 
New  England  States.  Demurrer  argued  in  Novemberi 
1912,  and  decision  awaited. 

27. 

Ufdted  States  v.  Holmes  et  al.  Indictment  returned  June 
23,  1911,  in  the  Northern  District  of  Illinois,  charging 
that  the  secretaries  Of  fourteen  retail  lumbermen's  asso* 
ciations  were  in  a  conspiracy  by  means  of  a  central  bu- 
reau to  control  the  marketing  of  lumber.  Demurrer 
filed.    Nolle  prosequi  entered  June  6,  1913. 

28. 

United  States  v.  Wm.  P.  Palmer  and  25  others^  constitut- 
ing the  Bare  Copper  Wire  Association.  Indictment  re- 
turned June  29,  1911,  in  the  Southern  District  of  New 
York.    See  note  to  No.  36. 

29. 

United  States  ▼.  TFm.  P.  Palmier  and  SS  others,  constitut- 
ing the  Weatherproof  and  Magnet  Wire  Association. 
Indictment  returned  June  29, 1911,  in  the  Southern  Dis- 
trict of  New  York.    See  note  to  No.  36. 

80. 

United  States  v.  Wm.  P.  Palmier  and  38  others,  constitut- 
ing the  Rubber  Covered  Wire  Association.  Indictment 
returned  June  29, 1911,  in  the  Southern  District  of  New 
York.    See  note  to  No.  86. 

81. 

Umted  States  v.  F,  W.  Boehling  and  17  others,  constitut- 
ing the  Fine  Magnet  Wire  Association.  Indictment  re- 
turned June  29,  1911,  in  the  Southern  District  of  New 
York.    See  note  to  No.  36. 

82. 

United  States  t.  TFm.  P.  Palmer  and  16  others,  constitut- 
ing Horse  Shoe  Manufacturers'  Association.  Indict- 
ment returned  Jime  29, 1911,  in  the  Southern  District  of 
New  York.    See  note  to  No.  36. 

88. 

Umted  States  v.  PhdUip  H.  W.  Smith  and  H  others,  con- 
stituting th^  Underground  Power  Cable  Association. 
Indictment  returned  June  29, 1911,  in  the  Southern  Dis- 
trict of  New  York.    See  note  to  No.  36. 
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S4. 

United  States  v.  Framk  N.  Philips  and  10  others^  constitut- 
ing the  Telephone  Cable  Association.    Indictment  re- 
turned June  29,  1911,  in  the  Southern  District  of  New 
York.    See  note  to  No.  36. 
85. 

United  States  v.  Wm.  P.  PaZmer  and  17  others^  constitut- 
ing the  Lead  Encased  Bubber  Insulated  Cable  Asso- 
ciation.   Indictment   returned   June   29,   1911,  in   the 
Southern  District  of  New  York.    See  note  to  No.  36. 
86. 

United  States  ▼.  E.  E.  Jaekson^  jr.y  and  17  others,  consti- 
tuting the  Wire  Hope  Association.  Indictment  returned 
June  29,  1911,  in  the  Southern  District  of  New  York. 

Note. — In  cases  Noa.  28  to  36  the  various  defendants  entered  pleas 
.of  nolo  contendere,  and  fines  aggregating  approximately  $128J00  were 
assessed. 

87. 

United  States  v.  Periodical  Clearing  House  et  al.  Peti- 
tion filed  in  June,  1911,  in  the  Southern  District  of  New 
York  against  the  members  of  the  so-called  Magazine 
Trust.  The  trial  resulted  in  an  equally  divided  court, 
and  an  order  of  dismissal  was  entered  May  29,  1913. 
88. 

United  States  v.  Jay  B.  Pearce  et  al.  Indictment  re- 
turned July  19,  1911,  in  the  Northern  District  of  Ohio 
against  certain  manufacturers  and  jobbers  for  combina- 
tion and  conspiracy  in  the  manufacture  and  sale  of  wall 
paper.  Demurrer  was  overruled  May  13,  1912.  Trial 
resulted  in  a  verdict  of  not  guilty  on  May  24, 1912. 
89. 

United  States  v.  Lake  Shore  dk  Michigan  Southern  R.  R. 
et  cd.  Petition  filed  August  4,  1911,  in  the  Southern 
District  of  Ohio  to  enjoin  combination  and  conspiracy 
whereby  certain  railroads  are  held  under  one  control. 
Decision  of  lower  court  in  favor  of  Government  Decem- 
ber 28, 1912.  Proposed  plan  of  dissolution  has  been  sub- 
mitted to  and  is  now  being  considered  by  the  court. 
40. 

United  States  v.  Edward  E.  Hartwick  et  al.  Petition 
filed  August  31,  1911,  in  the  Circuit  Court,  Eastern 
District  of  Michigan,  alleging  conspiracy  and  unlaw- 
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ful  restraint  of  trade  oh  the  part  of  members  of  the 
Michigan  Retail  Lumber  Dealers'  Association,  The 
Scout  Publishing  Co.,  and  the  Lumber  Secretaries'  Bu- 
reau of  Information.  Issues  joined  and  taking  of  testi- 
mony completed. 

41. 

United  States  v.  Standard  Wood  Company  et  cH,  Petition 
filed  in  September,  1911,  in  the  Circuit  Court,  Southern 
District  of  New  York,  against  the  members  of  the  so- 
called  Kindling  Wood  Trust.  On  default  of  answer,  a 
decree  was  entered  against  defendants  March  11, 1912. 

42. 

United  States  v.  Hunter  MUling  Company^  Blackwell 
MUling  and  Elevator  Company^  and  Frank  Foltz.  In- 
dictment returned  September  10,  1911,  in  the  Western 
District  of  Oklahoma  charging  violation  of  section  1 
of  the  Antitrust  Act.  Demurrer  overruled  December  16, 
1912.  Jury  returned  a  verdict  of  guilty,  and  fines  aggre- 
gating $2,000  were  imposed. 

43. 

United  States  v.  S.  TT.  Winslow  et  al.  Two  indictments 
(113  and  114)  returned  September  19,  1911,  in  the  Dis- 
trict of  Massachusetts  charging  combination,  conspiracy, 
and  monopoly  in  trade  in  shoe  machinery.  Demurrer  to 
indictment  113  was  sustained,  and  demurrer  to  indict- 
ment 114  was  overruled  as  to  first  count  and  sustained 
as  to  second  count.  An  appeal  was  taken  by  tbe  United 
States  from  decision  in  No.  113,  which  was  aflSrmed  by 
the  Supreme  Court    Pending. 

44. 

United  States  v.  The  Colorado  and  Wyoming  Lumher 
Dealers^  Associ/ition  and  The  Lumber  Secretaries'*  Bu- 
reau of  Information.  Petition  filed  September  25,  1911, 
in  the  Circuit  Court,  District  of  Colorado,  for  injunction 
against  defendants  for  conspiracy  to  restrain  trade  in 
lumber  and  its  products.  The  taking  of  testimony  has 
been  completed  and  further  action  is  being  deferred, 
awaiting  decision  by  Supreme  Court  in  case  24,  ante. 

46. 

United  States  v.  WUlard  G.  HoUis  et  al.  Petition  in 
equity  filed  October,  1911,  in  the  Circuit  Court,  Di&- 
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trict  of  Minnesota,  against  the  Lumber  Secretaries* 
Bureau  of  Information.  The  Lumberman  Publishing 
Company,  and  certain  individuals  alleging  conspiracy 
and  combination  in  the  lumber  trade.  The  taking  of 
testimony  has  been  completed  and  further  action  is  being 
deferred  pending  decision  of  Supreme  Court  in  case  24, 
ante. 
46. 

United  States  v.  United  States  Steel  Corporation  and 
others.  Petition  filed  October  27, 1911,  in  District  Court 
for  District  of  New  Jersey  alleging  a  combination  in  re- 
straint of  interstate  commerce  in  iron  and  steel  and  their 
products  and  an  attempt  to  monopolize  the  same.  Issues 
joined  and  testimony  in  chief  on  behalf  of  Government 
has  been  taken. 
47. 

United  States  v.  Joe  Cotton  et  od.  Defendants  were,  on 
November  15, 1911,  indicted  in  the  Southern  District  of 
Mississippi  for  conspiring  to  restrain  interstate  com- 
merce during  course  of  a  strike  on  the  Illinois  Central 
Sailroad.  The  strike  having  been  terminated,  no  further 
action  has  been  taken. 

48. 

United  States  v.  National  Cash  Register  Co.  et  od.  Peti- 
tion filed  December  4,  1911,  in  Circuit  Court,  Southern 
District  of  Ohio,  alleging  conspiracy  and  monopoly  in 
the  manufacture,  sale,  and  shipment  of  cash  registers 
and  other  registering  devices.  Issue  joined  and  taking 
of  testimony  will  shortly  be  commenced.  Delay  due  to 
prosecution  of  criminal  case,  60  post. 

49. 

United  States  v.  United  Shoe  Machinery  Co.  et-  al.  Peti- 
tion in  equity  filed  December  12, 1911,  in  Circuit  Court, 
District  of  Massachusetts,  alleging  combinations  and 
conspiracies  in  restraint  of  interstate  and  foreign  trade 
in  shoe  machinery,  and  praying  for  perpetual  restrain- 
ing order,  dissolution  of  company,  and  restoration  of 
normal  conditions.  Testimony  now  being  taken  in  open 
court. 
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60. 

United  Stages  v.  A.  Haines  et  dl>  Two  indictments  re- 
turned December  16,  1911,  in  the  Southern  District  of 
Florida  against  members  of  Longshoremen's  Association 
for  combining,  conspiring,  and  agreeing  to  interfere  with 
interstate  operations  of  the  Mason  Forwarding  Company 
which  had  declined  to  recognize  one  of  the  conspirators 
known  as  the  '^  walking  delegate."  See  note  to  case  51, 
post. 

SI. 

United  States  v.  A,  Haines  et  al.    Two  indictments  re^ 

turned  December  16,  1911,  in  the  Southern  District  of 

Florida  for  combining,  conspiring,  and  agreeing  upon 

rules,  regulations,  requirements,  etc.,  with  reference  to 

the  employment  of  workmen  to  load  vessels  with  lumber 

for  interstate  shipment 

NoTS. — Cases  50  and  51  consolidated  for  trial.    Defendants  entered 
pleas  of  guilty  and  were  sentenced  each  to  four  boars'  confinement 

52. 

United  States  v.  Pacific  Ceatft  Phtmibvng  Supply  Associor 
tion  et  al.  Petition  filed  December  18,  1911,  in  Circuit 
Court,  Southern  District  of  California,  alleging  unlaw- 
ful restraint  of  trade  and  commerce  in  plumbing  sup- 
plies on  the  Pacific  coast  Decree  enjoining  defendants 
from  further  committing  the  acts  complained  of  was 
entered  January  6,  1912. 
58. 

United  States  v.  The  Keystone  Watch  Case  Company  et  ai. 
Petition  filed  December  20,  1911,  in  the  Circuit  Court, 
Eastern  District  of  Pennsylyania,  alleging  unlav.ful 
contracts,  combinations,  and  conspiracies  to  monopo- 
lize trade  in  filled  watch  cases  and  watches,  and  pray- 
ing for  a  permanent  decree  ordering  the  dissolution 
of  the  company  and  enjoining  defendants  from  further 
committing  the  unlawful  acts  complained  of.  Issues 
joined,  taking  of  testimony  completed,  and  case  is  now 
ready  for  trial. 
54. 

United  States  v.  American  Naval  Stores  Company  et  al. 
Petition  filed  January  8,  1912,  in  the  District  Court, 
Southern  District  of  Georgia,  alleging  unlawful  combi- 
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nation  and  conspiracy  in  restraint  of  interstate  and  for- 
eign commerce  in  turpentine  and  resin.  Demurrer  over- 
ruled January  2,  1918.  Defendant  suspended  business 
in  March,  1913,  on  account  of  financial  difficulties,  and 
since  then  no  further  action  has  been  taken. 

55. 

United  States  v.  New  Departure  Manufacturing  Camyami 
et  oZ.  Indictment  returned  January  8,  1912,  in  the 
Western  District  of  New  York  against  six  corporations 
and  eighteen  individual  defendants,  charging  unlawful 
combination  and  conspiracy  for  the  purpose  of  monopo- 
lizing the  coaster-brake  business,  and  fixing  and  main- 
taining prices  for  coaster  brakes.  Plea  in  abatement 
overruled  April  2, 1912.  Demurrer  overruled  March  12, 
1913.  Defendants  entered  pleas  of  guilty  and  nolo  con- 
tendere and  fines  aggregating  $81,500  were  imposed  in 
May,  1913. 

66. 

United  States  v.  Tfie  North  Pacific  Wharves  ds  Trading 
Co.  et  oL.  Indictment  (834-B)  returned  February  12, 
1912,  in  the  First  Division,  District  of  Alaska,  charging 
defendants  with  conspiring  to  monopolize  and  monop- 
olizing the  coal  business  at  Skagway.  Demurrer  sus- 
tained May  3,  1912. 

57. 

United  States  v.  Pacifiic  <&  Arctic  Raihoay  <6  Navigation 
Co.  et  oZ.  Indictment  (835-B)  returned  February  12, 
1912,  in  the  First  Division,  District  of  Alaska,  charging 
defendants  with  engaging  in  a  conspiracy  to  monopolize 
and  monopolizing  the  transportation  business  between 
the  head  of  Lynn  Canal  and  the  headwaters  of  the 
Yukon  River.    Demurrer  sustained  on  May  3, 1912. 

68. 

United  States  v.  The  North  Pacific  Wharves  <&  Trading 
Co.  et  (d.  Indictment  (836-B)  returned  February  12, 
1912,  in  the  First  Division,  District  of  Alaska,  charging 
defendants  (1)  with  engaging  in  a  conspiracy  and  com- 
bination in  restraint  of  trade  and  commerce  by  way  of 
combining  the  four  wharves  at  Skagway  under  one  man- 
agement, and  (2)  with  monopolizing  the  wharfinger 
business  at  Skagway.    Dem.urrer  overruled  on  May  3, 
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1912.    First  trial  resulted  in  disagreement  of  jury  on 
January  27, 1913.    Pending. 

59. 

United  States  v.  Pcudfh  dk  Arctic  RaUway  and  NaviffaUon 
Co.  et  cd.  Indictment  (887-B)  returned  February  18, 
1912,  in  the  First  Division,  District  of  Alaska,  charging 
defendants  with  engaging  in  a  conspiracy  to  monopolize 
and  monopolizing  the  steamship  transportation  between 
Puget  Sound  and  British  Columbia  ports  in  the  south 
and  Skagway  in  the  north.  Demurrer  sustained,  except 
as  to  corporation  defendants  to  count  No.  6.  Upon  ap- 
peal to  the  Supreme  Court  the  judgment  was  reversed 
and  the  case  remanded  for  further  proceedings.    Pending. 

60. 

United  States  v.  John  H,  Patterson  et  cd.  Indictment 
returned  February  22,  1912,  in  the  Southern  District  of 
Ohio,  against  John  H.  Patterson,  president,  and  29  other 
officials  and  employes  of  the  National  Cash  Register 
Company,  aUeging  a  conspiracy  in  restraint  of  inter- 
state  trade  and  commerce  in  cash  registers,  resulting  in 
an  unlawful  monopoly  of  the  industry.  Demurrer  over- 
ruled June  26,  1912.  Trial  resulted  in  a  verdict  of 
guilty  as  to  29  of  the  30  defendants  and  fines  aggregat- 
ing $135,000  and  jail  sentences  ranging  from  nine  months 
to  one  year  were  imposed.    Pending  on  appeal. 

61. 

United  States  v.  American-Asiatic  Steamship  Company 
et  al.  Petition  in  equity  filed  March  30,  1912,  in  South- 
ern District  of  New  York,  charging  defendants  with 
combining  and  conspiring,  entering  into  unlawful  con- 
tracts and  pooling  agreements,  and  allowing  rebates,  for 
for  the  purpose  of  securing  a  monopoly  of  the  business 
of  transporting  freight  between  ports  on  the  Atlantic 
coast  of  the  United  States  and  ports  in  the  Philippine 
Islands,  Japan,  China,  and  the  Far  East.  Issue  joined. 
Taking  of  testimony  on  behalf  of  Government  nearing 
completion. 

62. 

United  States  v.  Julius  F.  Miller^  Secretarjf^  New  York 
Charcood  Company  et  al.  Indictment  returned  April  2, 
1912,  in  the  Eastern  District  of  New  York  charging  do- 
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fandants  with  restraining  interstate  trade  and  commerce 
in  charcoal.    Demurrer  sustained  October  17,  1912. 

83. 

United  States  v.  Intematumal  Harvester  Company  et  dl. 
Petition  filed  April  30,  1912,  in  the  District  Courts 
District  of  Minnesota,  alleging  the  acquisition  and  main- 
tenance of  a  monopoly  in  harvesting  and  agricultural 
machinery  and  implements  and  twine.  Testimony  taken, 
expediting  certificate  filed,  and  case  argued  before  three 
circuit  judges  at  St.  Paul  during  November,  1913. 

61. 
United  States  v.  AltmUnwni  Com/pany  of  America^  Peti- 
tion filed  May  16,  1912,  in  the  District  Court,  Western 
District  of  Pennsylvania,  to  prevent  a  further  monopoly 
of  and  restraint  upon  the  interstate  and  foreign  trade 
and  conmierce  in  aluminum  and  aluminum  wares.  Con- 
sent decree  grantmg  relief  substantially  as  prayed  for 
was  entered  at  Pittsburgh  on  June  7, 1912. 

65. 
United  States  v^  Herman  Sielcken  et  al.  Petition  filed 
May  18, 1912,  in  the  District  Court,  Southern  District  of 
New  York,  alleging  conspiracy  to  reduce  the  production 
of  coffee,  especially  in  the  State  of  San  Paulo,  Brazil, 
and  to  withdraw  a  large  per  cent  of  coffee  from  the 
market  by  purchase.  Motion  for  preliminary  injunction 
denied.  Upon  the  advice  of  the  State  Department  that 
representations  had  been  made  by  the  Brazilian  Gov- 
ernment that  the  entire  quantity  of  coffee  which  was 
being  withheld  from  market  had  been  sold  to  a  large 
number  of  dealers  throughout  the  United  States,  an 
order  of  dismissal  was  entered  May  29, 1913. 

66. 

United  States  v.  Prince  Line  {Limited)  et  cd.  Petition 
filed  June  6,  1912,  in  the  District  Court,  Southern  Dis- 
trict of  New  York,  charging  defendants,  as  common 
carriers  of  freight  and  passengers  between  ports  of  the 
United  States  and  ports  in  the  Republic  of  Brazil,  with 
acquiring  and  maintaining  a  substantial  monopoly  by 
means  of  contracts,  rebates,  and  other  unlawful  acts,  and 
praying  for  an  annulment  of  said  contracts,  agreementSi 

47909—14 — vz 


178  FEDERAL  ANTITRUST  LAW. 

eta    Issue  joined  and  testimony  in  chief  on  behalf  of 
Government  has  been  introduced. 

67. 

United  States  v.  CerUral-West  Publishing  Oo.  et  al.  Peti- 
tion filed  August  3, 1912,  in  the  District  Court,  Northern 
District  of  Uliriois,  charging  defendants  with  engaging 
in  unfair  competition  against  each  other  and  against 
others  engaged  in  competing  industries,  with  the  intent 
to  restrain  und  monopolize  interstate  trade  and  com- 
merce in  plate  and  ready-print  matter.  Consent  decree, 
granting  reUef  as  prayed  for,  entered  at  Chicago  on 
August  8,  1912. 

68. 

United  States  v.  Associated  Billposters  and  Distributors 
of  the  United  States  and  Can/xda  et  al.  Petition  filed 
August  3, 1912,  in  the  District  Courts  Northern  District 
of  Illinois,  charging  defendants  with  engaging  in  a 
combination  and  conspiracy  to  place  unlawful  restraints 
upon  interstate  and  foreign  trade  and  commerce  in 
posters.    Hearing  on  demurrer  set  for  January  30, 1914. 

69. 

United  States  v.  Motion  Picture  Patents  Company  et  al. 
Petition  filed  August  IS,  1912,  in  the  District  Court, 
Eastern  District  of  Pennsylvania,  to  remove  the  re- 
straints which  defendants  have  imposed  upon  interstate 
and  foreign  trade  and  commerce  in  machines,  appli- 
ances, and  apparatus  relating  to  the  motion-picture  art, 
and  upon  persons  engaged  in  such  trade  and  commerce. 
The  taking  of  testimony  in  chief  on  behalf  of  Gk>vem- 
ment  has  been  completed. 

70. 

United  States  v.  Calvin  N.  Payne  et  dl.  Indictment  re- 
turned August  29,  1912,  in  the  Northern  District  of 
Texas,  charging  defendants  with  engaging  in  a  con- 
spiracy in  restraint  of  interstate  and  foreign  trade  and 
commerce,  in  oils  and  oil  products.  Nolle  prosequi 
entered  February  26,  1918. 

(16, 16,  and  17  A.) 
United  States  v.  Consolidated  Rendering  Co.    Indictment 
returned  October  31,  1912,  in  the  District  of  Massachu- 
setts, charging  monopoly  of  interstate  trade  and  com- 
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merce  in  rendering  materials.  December  1,  1913,  plea 
of  nolo  contendere  by  defendant  and  fine  of  $5,000  im- 
posed. 
VnUed  States  v.  Consolidated  Rendering  Com/pway  ev  al. 
Indictment  returned  October  31, 1912,  in  the  District  of 
Massachusetts,  charging  monopoly  of  interstate  trade 
and  commerce  in  rendering  materials.  December  1, 
1913,  plea  of  nolo  contendere  by  corporation  and  fine 
of  $3,000  imposed.  Indictment  noUe  prossed  as  to  indi- 
vidual defendants. 

Note. — ^These  actions  were  Instituted  as  a  result  of  demurrers  hav- 
ing been  sustained  in  cases  15,  16,  and  17,  and  are  therefore  not 
counted  as  additional  casea 

71. 

United  States  v.  The  Master  Horseshoers^  National  Protec- 
tive Association  of  America  and  others.  Petition  filed 
December  12, 1912,  in  the  Eastern  District  of  Michigan, 
charging  defendants  with  engaging  in  a  combination 
and  conspiracy  in  restraint  of  trade  and  commerce 
in  drilled  horseshoes,  adjustable  calks,  and  rubber  hoof 
pads.    Pending  on  demurrer. 

72. 

United  States  v.  Philadelphia  Johbing  Confectioners^ 
Association  et  al.  Petition  filed  December  13,  1912,  in 
the  Eastern  District  of.  Pennsylvania,  charging  defend- 
ants with  unlawfully  interfering  with  interstate  com- 
merce in  candies  and  confections.  Consent  decree  entered 
February  17,  1913. 

78. 

United  States  v.  Elgin  Board  of  Trade  et  al.  Petition 
filed  December  14,  1912,  in  the  Northern  District  of 
Illinois,  charging  defendants  with  combining  and  con- 
spiring in  the  interest  of  a  number  of  large  centralizing 
concerns  to  restrain  interstate  commerce  in  butter  and 
butter  fat,  and  arbitrarily  fixing  the  price  thereof  to  ob- 
tain throughout  the  United  States.  Issue  joined  and 
taking  of  testimony  in  open  court  will  be  commenced  on 
January  8, 1914. 

74. 

United  States  v.  Charles  S.  MeUen^  Edson  J.  Chamherlin^ 
and  Alfred  W.  Sndthers.    Indictment  returned  Decern- 
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ber  23,  1912,  in  the  Southern  District  of  New  York, 
charging  a  combination  and  conspiracy  to  restrain  inter- 
state commerce  by  preventing  the  construction  of  sub- 
sidiary lines  of  the  Central  Vermont  Railway  Company 
(itself  a  subsidiary  of  the  Grand  Trunk  Railway  Com- 
pany) from  Palmer,  Mass.,  to  Providence,  R.  I.;  from 
White  River  Junction,  Vermont,  to  Boston;  and  from 
Boston  to  Blackstone,  connecting  there  with  the  Palmer- 
Providence  line.    Case  at  issue  awaiting  trial. 

75. 

United  States  v.  KeUogg  Toasted  Com  Flake  Company  et 
dl.  Petition  filed  December  26,  1912,  in  the  Eastern 
District  of  Michigan,  alleging  that  the  business  policy 
of  the  defendant  company  in  fixing  and  enforcing  resale 
prices  on  Kellogg's  Toasted  Com  Flakes  is  unlawful 
and  tends  to  restrain  and  monopolize  interstate  com- 
merce in  said  product. 

76. 

United  States  v.  Page  et  ai.  Indictment  returned  Febru- 
ary 5, 1913,  at  Portland,  District  of  Oregon,  charging  15 
individuals,  through  the  medium  of  the  Produce  Mer- 
chants' Exchange,  of  Portland,  with  unlawfully  con- 
trolling the  purchase,  distribution,  and  sale  of  approxi- 
mately 90  per  cent  of  the  produce,  fruit,  and  vege- 
tables shipped  into  the  State  of  Oregon.  The  defend- 
ants entered  pleas  of  guilty  on  February  21,  1913,  and 
fines  aggregating  $8,450  were  imposed  and  collected. 

77. 

United  States  v.  Krentler-Amold  Hinge  Last  Company  et 
al.  Petition  filed  February  7, 1913,  in  the  District  Court, 
Eastern  District  of  Michigan,  alleging  the  imlawful 
control  by  defendant  of  the  interstate  trade  and  com- 
merce in  shoe  and  boot  lasts,  both  patented  and  un- 
patented. Consent  decree  was  entered  at  Detroit,  Mich- 
igan, on  February  7, 1913. 

78. 

United  States  v.  United  Shoe  Machinery  Com/pany  of 
New  Jersey^  et  al.  Petiti<m  filed  February  8,  1918;  in 
the  District  Court  at  Trenton,  New  Jersey,  seeking  to 
have  annulled  an  alleged  unlawful  contract  involving 
^  inseam  trimming  machines." 
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79. 

United  States  v.  Th^  Southern  Wholesale  Grocers^  Asso- 
ciation et  al.  Petition  for  rule  to  show  cause  why  an 
attachment  for  a  criminal  contempt  of  court  for  alleged 
violation  of  the  terms  of  a  decree,  entered  October  17, 
1911  (see  No.  9),  should  not  issue  was  filed  in  the  Dis- 
trict Court  at  Birmingham,  Northern  District  of  Ala- 
bama, on  February  10,  1913.  The  association  and  three 
individual  members  were  adjudged  guilty  of  contempt 
of  court,  and  on  July  29,  1918,  fines  aggregating  $5,500 
were  imposed. 

fO. 

United  States  v.  Board  of  Trade  of  the  City  of  Chicago 
et  cd.  Petition  filed  February  11,  1913,  in  the  District 
Court  at  Chicago,  Illinois,  attacking  rule  33  of  the  Chi- 
cago Board  of  Trade,  by  virtue  of  which  it  is  alleged 
the  price  of  all  com^  oats,  wheat,  and  rye  arriving  in 
Chicago  at  times  when  the  board  of  trade  is  not  in  ses- 
sion is  arbitrarily  determined.  Motion  to  strike  out 
certain  portions  of  defendants'  answer  has  been  argued, 
and  the  ruling  of  the  court  is  awaited. 

81. 
United  States  v.  The  Cleveland  Stone  Company  et  ci. 
Petition  filed  February  12,  1913,  in  the  District  Court 
at  Cleveland,  Northern  District  of  Ohio,  charging  de- 
fendants with  establishing  and  maintaining  a  practical 
monopoly  of  the  stone  business. 

82. 
United  States  v.  The  Delawaare^  Lackawanna  <&  Western 
Railroad  Company  and  The  Delaware^  Lackawanna  dk 
Western  Coal  Company.  Petition  filed  February  13, 
1913,  in  the  District  Court  at  Trenton,  New  Jersey, 
charging  defendants  with  transporting  coal  in  which  it 
had  an  interest  in  violation  of  the  commodities  clause 
of  the  interstate-commerce  act,  and  with  entering  into 
an  unlawful,  contract  whereby  the  Coal  Company 
acquired  a  monopoly  of  the  sale  of  anthracite  coal  pro- 
duced along  the  line  of  the  Railroad  Company,  in  viola- 
tion of  the  antitrust  act.  The  taking  of  testimony  has 
been  completed  and  brief  is  being  prepared.    Expediting 

certificate  filed  and  case  set  for  hearing  on  January  27. 
1914. 
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83. 

United  States  v.  The  McCcukey  Register  Company  et  ai. 
Petition  filed  February  20, 1918,  in  the  District  Court  at 
Cleveland,  Northern  District  of  Ohio,  charging  defend- 
ants with  conspiring  to  restrain  and  monopolize  the 
manufacture  and  sale  of  account  registers  and  appliances. 

84. 

United  States  v.  Iniemational  Brotherhood  of  Electrical 
Warkersj  Local  Unions  Nos.  9  and  ISJ^  et  al.  Petition 
filed  February  24, 1913,  in  the  District  Court  at  Chicago, 
Northern  District  of  Illinois,  seeking  to  enjoin  defend- 
ants from  interfering  with  the  interstate  business  of  the 
Postal  Telegraph-Cable  Company.  A  temporary  in- 
junction was  granted  and  is  still  in  force. 

85. 

United  States  v.  Com  Products  Refining  Compamy  et  al. 
Petition  filed  March  1,  1913,  in  the  District  Court  at 
New  York  City,  charging  defendants  with  monopolizing 
interstate  trade  and  commerce  in  com  products,  and 
praying  for  the  dissolution  of  the  combination.  Issue 
joined. 

86. 

United  States  v.  The  American  Thread  Company  et  al. 
Petition  filed  March  3,  1913,  in  the  District  Court  at 
Trenton,  New  Jersey,  charging  defendants  with  monop- 
olizing the  thread  industry.  Answers  of  defendants 
filed  September  10, 1913.    Issue  joined. 

87. 

United  States  v.  The  Burrotighs  Adding  Machine  Com- 
pany et  al.  Petition  filed  March  3,  1913,  in  the  District 
Court  at  Detroit,  Michigan,  alleging  that  defendants 
were  engaged  in  a  conspiracy  to  monopolize  interstate 
trade  and  commerce  in  adding  machines.  A  consent 
decree  was  entered  at  Detroit  on  March  3, 1913. 

88. 

United  States  v.  American  Coal  Products  Company  et  al. 
Petition  filed  March  3,  1913^  in  the  District  Court  at 
New  York  City,  charging  defendants  with  monopo- 
lizing the  supply  of  coal  tar  and  restraining  the  trade 
of  competitors  in  the  purchase  of  coal  tar  and  in  the 
manufacture  and  sale  of  tarred  roofing  felts,  coal-tar 
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pitch,  and  other  coal-tar  products.   A  consent  decree  was 
entered  on  March  4,  1913. 
89. 

United  States  v.  Terminal .  Railroad  Association  of  St. 
Louis  et  al.  Petition  filed  March  4, 1913,  in  the  District 
Court  at  St  Louis,  Eastern  District  of  Missouri,  alleging 
a  conspiracy  on  the  part  of  the  members  of  the  St.  Louis 
Coal  Traffic  Bureau  to  suppress  and  eliminate  competi- 
tion in  various  rates  for  the  transportation  of  soft  coal 
from  the  State  of  Illinois  to  the  city  of  St.  Louis,  Mis- 
souri. 


1. 


2. 


8. 


4. 


President  Wilson's  Administration,  Haxch  4,  1913. 
[James  O.  McBeynolds,  Attorney  General,  Biarch  4,  191S.] 

United  States  v.  The  New  Departure  Manufacturing  Comr 
pany  et  aL  Petition  filed  May  27,  1913,  in  the  District 
Court  at  Bochester,  Western  District  of  New  York, 
alleging  that  defendants  entered  into  a  conspiracy  and 
combination  and  devised  a  license  agreement  for  the 
purpose  of  restraining  and  monopolizing  the  manufac- 
ture and  sale  of  bicycle  and  motorcycle  parts  and  coaster 
brakes.  An  agreed  decree  was  entered  at  Rochester  on 
May  27, 1913. 

United  States  v.  White  et  al.  Indictment  returned  June 
7,  1913,  in  the  District  Court  for  the  Southern  District 
of  West  Virginia,  against  19  members  of  the  United 
Mine  Workers  of  America,  alleging  a  conspiracy  to  inter- 
fere with  interstate  commerce  in  coal  mined  in  West 
Virginia. 

United  States  v.  Eastman  Kodak  Company  et  al.  Peti- 
tion filed  June  9, 1913,  in  the  District  Court  at  Buffalo, 
Western  District  o6New  York,  alleging  that  defendants 
have  acquired  a  monopoly  of  tiie  business  of  manufac- 
turing, selling,  and  distributing  photographic  supplies. 
Issue  joined. 

United  States  v.  The  Quaker  Oats  Company  et  al.  Peti- 
tion filed  June  11, 1913,  in  the  District  Court  at  Chicago^ 
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Illinois,  alleging  combination  to  restrain  and  monopolize 
interstate  trade  and  commerce  in  oatmeal  products  and 
by-products.  Issue  joined. 
6. 
United  States  v.  Hippen  et  al.  Indictment  returned  June 
25,  1918,  in  the  District  Court  for  the  Western  District 
of  Oklahoma  against  The  Oklahoma  Brokerage  Com- 
pany and  two  other  corporations  and  the  officers  thereof, 
alleging  a  conspiracy  to  restrain  and  monopolize  inter- 
state trade  and  conmierce  in  fruits  and  vegetables.  De- 
murrer sustained  October  1,  1918. 

e. 

United  States  v.  Thompson  et  al.  Indictment  returned  July 
1,1918,  in  the  District  Court  for  the  Southern  District  of 
New  York  alleging  that  the  defendants  conspired  to  run 
a  comer  in  cotton  on  the  New  York  Cotton  Exchange. 
Defendants  entered  pleas  of  nolo  contendere  in  Decem- 
ber, 1918,  and  fines  aggregating  $18,000  were  assessed. 


7. 


8. 


9. 


United  States  v.  American  Telephone  <&  Telegraph  Com- 
pany et  al.  Petition  filed  July  24,  1918,  in  the  District 
Court  at  Portland,  Oreg.,  seeking  to  destroy  a  monop- 
oly of  the  telephone  business  on  the  Pacific  Coast.  Issue 
joined  and  taking  of  testimony  on  behalf  of  Government 
is  nearing  completion. 

United  States  v.  Reading  Company  et  al.  (Anthracite 
coal  combination) .  Petition  in  equity  filed  September  2, 
1918,  in  the  District  Court  at  Philadelphia,  Pa.,  against 
a  combination  consisting  of  Beading  Company  and 
affiliated  corporations,  charging  it  with  restraining  and 
monopolizing  trade  in  anthracite  coal.    Issue  joined. 

United  States  v.  The  National  Wholesale  Jewelers*  Asso- 
ciation et  al.  Petition  filed  November  18,  1913,  in  the 
District  Court  at  New  York  City,  charging  defendants 
with  conspiring  to  eliminate  all  competition — except  as 
between  wholesalers  or  jobbers — for  the  trade  of  all 
classes  of  retail  dealers  in  jewelry  and  jewelry  products. 


FEDERAL  ANTITRUST  LAW.  185 

10. 

United  States  v.  American  Can  Company  et  al.  Petition 
filed  Noyember  29,  1918,  in  the  District  Court  at  Balti- 
more, Md.,  alleging  monopolization  of  the  business  of 
making  tin  cans. 

11. 
United  States  v.  John  P.  White  et  al.  Indictment  returned 
December  1,  1918,  in  the  District  Court,  Pueblo,  Colo., 
charging  officials  and  members  of  the  United  Mine 
Workers  of  America  with  monopolizing  all  diggers  of 
coal  and  mine  laborers  and  with  restraining  interstate 
commerce  in  coal 
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TO  LEGALIZE  CONTRACTS  AND  AGREEMENTS  NOT  IN  UNREASON- 
ABLE RESTRAINT  OF  TRADE  OR  COMMERCE,  AND  THE  BILL  (S.  6440) 
TO  REGULATE  COMMERCE  AMONG  THE  SEVERAL  STATES  OR  WITH 
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SUBCOMMITTEE. 

KNT7TE  NELSON,  MlmiMoU,  ChairmuL 

CHAUNCBY  M.  DEP8W,  New  York.  A.  O.  BACON,  OeoTKla. 

WILXIAM  P.  DILLINGHAM,  VennMit.  JAMES  P.  CLARKE,  ArkusMu 
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,  APBIL  28,  lOOB. 

suboommittbe  of  the  committee  on  the  judioiart, 

United  States  Senate, 

Wwhingtan,  D.  O. 

The  subcommittee  met  at  10  o'clock  a.  m. 

Piesent:  Seiators  Nekon' (chairman),  Dillingham,  and  Clarke,  of 
Arkansas. 

Seth  Low.  of  New  York  City,  president  of  the  National  Civil  Fed- 
eration; J.  W.  Jenks,  professor  of  political  economy  and  politics,  Cor- 
nell University,  Ithaca,  N.  Y.;  Joseph  Nimmo,  jr.,  statistician  and 
economist,  of  Ijong  Island,  New  York;  Daniel  Davenport,  of  Bridge- 

Jort,  Conn.,  counsel  foi  the  American  Anti-Boycott  Association; 
ames  A.  Eme?y,  of  New  York  City,  representing  various  national, 
State,  and  local  manufacturing  and  industrial  associations;  Nathan 
Bijur,  of  New  York  City,  representing  the  Merchants'  Association, 
and  others,  appeared. 

oPEHnra  statemevt  bt  tee  chaibmav. 

The  Chairman  (Senator  Neijson).  We  have  before  us  two  bills, 
Senate  bill  6331,  introduced  by  Senator  Foraker,  and  Senate  bill 
6440,  introduced  bv  Senator  Warner.  They  relate  to  modifications 
of  wnat  is  commonly  known  as  the  Sheiman  Antitrust  Law,  and  will 
be  inserted  in  the  record  of  the  hearings. 

The  bills  are  as  follows : 

A  BILL  (8.  6331)  to  legalize  contracts  and  agreements  not  in  unreasonable  restraint 

of  trade  or  commerce. 

Be  U  enacted f  etc.y  That  nothing  in  the  act  to  reflate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  or  in 
tne  act  to  protect  trade  and  commerce  against  unlawiul  restraints 
and  monopolies,  approved  July  second,  eighteen  hundred  and  ninety, 
or  in  the  act  to  recluce  taxation,  to  provide  revenue  for  the  Govern- 
ment, and  for  other  purposes,  approved  August  twenty-seventh, 
eighteen  hundred  and  ninety-four,  or  in  any  act  amendatory  of  or 
supplementary  to  any  of  said  acts,  shall  hereafter  be  construed  or 
held  to  prohibit  any  contract,  agreement,  or  combination  that  is  not 
in  unreasonable  restraint  of  trade  or  commerce  with  foreign  nations 
or  among  the  reveral  States. 

A  BILL  (S.  6440)  to  regulate  commerce  among  the  several  States  or  with  foreign 
nations,  and  to  amend  the  act  approved  July  second,  eighteen  hundred  and  ninety, 
entitled  ''An  act  to  protect  trade  and  commerce  against  unlawful  restraints  ana 
monopolies." 

Be  it  enacted,  etc,,  That  the  act  approved  July  second,  eighteen 
hundred  and  ninety,  entitled  **An  act  to  protect  trade  and  commorco 
against  unlawful  restraints  and  monopolies,"  be,   and  hereby  the 
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same  is,  amended  by  adding  at  the  end  of  said  act  the  following 
sections: 

^'Sbo.  8.  That  any  corporation  or  association  affected  by  this  act, 
but  not  subject  to  the  act  approved  Februaiy  fourth,  eighteen  hun- 
dred and  eighty-seven,  entitled  *An  act  to  regulate  commerce,'  or  the 
acts  amendatory  thereof  or  supplemental  thereto,  shall  be  entitled  to 
the  ijenefits  and  immunities  in  this  act  hereinafter  given  if  and  when 
it  shall  register  as  herein  provided  and  shall  comply  with  the  requii^ 
mei^  of  this  act  hereinafter  set  forth,  but  not  otherwise. 

**Such  registration,  by  a  corporation  or  association  for  profit  and 
having  capital  stock,  may  be  effected  by  filing  with  the  Commissioner 
of  Corporations  a  written  appUcation  therefor,  togethei  with  a  written 
statement  setting  forth  such  information  concerning  the  organization 
of  such  corporation  or  association,  its  financial  conditions,  its  con- 
tract, and  its  corporate  proceedings,  as  way  be  prescribed  by  general 
regulations  from  time  to  time  to  be  made  hy  the  President  pursuant 
to  this  act;  and  such  registration  by  a  corporation  or  association  not 
for  profit  and  without  capital  stock  may  be  effected  by  filing  with  the 
Commissioner  of  Corporations  a  written  appUcation  therefor,  together 
with  a  written  statement  setting  forth,  first,  its  charter  or  agreement 
of  association  and  by-laws;  second,  the  place  of  its  principal  office, 
and  third,  the  names  of  its  directors  or  managing  officers,  and  stand- 
ing committees,  if  any,  with  their  residences. 

^'Thereupon  the nCommissioner  of  Corporations  shall  register  such 
corporation  or  association  under  this  act.  In  case  any  corporation 
or  association  so  registered  shall  refuse  or  shall  fail  at  any  time  to  file 
the  statements  or  to  give  the  information  required  under  this  act,  or 
to  comply  with  the  requirements  of  this  act,  or  in  case  information 
furnished  by  it  shall  be  false  in  any  material  particular,  the  Conmiis- 
sioner  of  Corporations  shall  have  power  to  cancel  the  registiation 
of  such  corporation  or  association  after  thirty  days'  notice  in  writing 
to  such  corporation  or  association.  Any  corporation  or  association 
aggrieved  by  such  action  of  the  Commissioner  of  Corporations  may 
apply  to  the  supreme  court  of  the  District  of  Columbia,  in  a  suit  or 
proceeding  in  equity,  for  such  reUef  in  the  premises  as  may  be  proper, 
and  said  court  shall  have  jurisdiction  to  hear  and  determine  such 
appUcation,  subject  to  appeal  as  in  other  causes  in  equity. 

^'Sec.  9.  That  the  President  shaU  have  power  to  make,  alter,  and 
revoke,  and  from  time  to  time,  in  his  discretion,  he  shall  make,  alter, 
and  revoke,  regulations  prescribing  what  facts  shaU  be  set  forth  in 
the  statements  to  be  filea  with  the  Commissioner  of  Corporations  by 
corporations  and  associations  for  profit  and  having  capital  stock  ap- 
plying for  registration  under  this  act,  and  what  information  tibiere- 
af  ter  shall  be  furnished  by  such  corporations  and  associations  so  regis- 
tered, and  he  may  prescribe  the  manner  of  registration  and  of  can- 
ceUation  of  registration. 

'' Nothing  in  this  act  shaU  require  the  fiUng  of  contracts  or  agree- 
ments of  corporations  or  associations  not  for  profit  or  without  capital 
stock,  and  such  corporations  and  associations  while  registered  here- 
under, and  the  inembers  thereof,  shall  be  entitled  to  all  the  benefits 
and  immunities  given  by  this  act,  excepting  such  as  are  given  by  sec- 
tion ten  and  section  eleven,  without  fiUng  such  contracts  or  agree- 
ments ;  but  from  time  to^  time  every  such  corporation  or  association 
shall  file  with  the  Commissioner  of  Corporations,  when  and  as  cidled 
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for  b^  him,  a  revised  statement  giving,  as  of  a  date  specified  by  him. 
such  information  as  is  required  to  be  given  at  the  time  of  ariginal 
registration  mider  section  eight  of  this  act. 

"Sec.  10.  That  any  corporation  or  association  registered  imder 
this  act.  and  any  person,  not  a  common  carrier  imder  the  provisions  of 
the  saia  act  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  the  acts  amendatory  thereof  or  supplemental  thereto,  being 
a  party  to  a  contract  or  combination  hereaiter  made,  other  than  a 
contract  or  combination  with  a  conmion  carrier  filed  under  section 
eleven  of  this  act.  may  file  with  the  Commissioner  of  Corporations  a 
copy  thereof,  if  the  same  be  in  writing,  or  if  not  in  writing,  a  state- 
ment setting  forth  the  terms  and  conditions  thereof,  together  with  a 
notice  that  such  filing  is  made  for  the  purpose  of  obtaining  the  benefit 
of  the  provisions  of  this  section.  Tnereupon  the  Commissioner  of 
Corporations,  with  the  concurrence  of  the  Secretary  of  Commerce 
and  Labor,  of  his  own  motion  and  without  notice  or  hearing,  or  after 
notice  and  hearing,  as  the  Commissioner  may  deem  proper,  may  enter 
an  order  declaring  that  in  his  judgment  such  contract  or  combmation 
is  in  unreasonable  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations.  If  no  such  order  shall  be  made  within 
thirty  days  after  the  filing  of  such  contract  or  written  statement,  no 
prosecution,  suit,  or  proceeding  by  the  United  States  shall  lie  under 
the  first  six  sections  of  this  act,  for  or  on  account  of  such  contract  or 
combination,  unless  the  same  be  in  unreasonable  restraint  of  trade  or 
commerce  among  the  several  States  or  with  foreign  nations;  but  the 
United  States  may  institute,  maintain,  or  prosecute  a  suit,  proceed- 
ing, or  prosecution  under  tne  first  six  sections  of  said  act  for  or  on 
account  of  any  such  contract  or  combination  hereafter  made,  of  which 
a  copy  or  written  statement  shall  not  have  been  filed  as  aforesaid,  or 
as  to  which  an  order  shall  have  been  entered  as  above  provided. 

"No  corporation  or  association  for  profit  or  having  capital  stock, 
and  registered  under  this  act,  that  hereafter  shall  make  a  combina- 
tion or  consoUdation  with  an^  other  corporation  or  association^  shall 
be  entitled  to  continue  its  registration  under  this  act,  unless  without 
delay  it  shall  file  with  the  Commissioner  of  Corporations,  pursuant 
and  subject  to  the  provisions  of  this  section,  a  statement  setting  forth 
the  terms  and  conditions  of  such  combination  or  consolidation,  to- 
gether with  a  notice  as  hereinabove  provided. 

"  Ssc.  1 1 .  That  any  common  carrier  under  the  provisions  of  the  said 
act  approved  February  fourth,  eighteen  hundred  and  eighty-seven, 
or  the  acts  amendatory  thereof  or  supplemental  thereto,  bemg  a  party 
to  a  contract  or  combination  hereafter  made,  or  any  other  party  to 
such  contract  or  combination,  may  file  with  tne  Interstate  Commerce 
Commission  a  copy  thereof,  if  the  same  be  in  writing,  or  if  not  in 
writing,  a  statement  setting  forth  the  terms  and  conmtions  thereof, 
together  with  a  notice  that  such  filing  is  made  for  the  purpose  of  ob- 
taining the  benefit  of  the  provisions  of  this  section.  Thereupon  the 
Interstate  Commerce  Commission,  of  its  own  motion  and  without  no- 
tice or  hearing,  or  after  notice  and  hearing,  as  said  Commission  mav 
deem  proper,  may  enter  an  order  declaring  that  in  its  judgment  such 
contract  or  combmation  is  in  unreasonable  restraint  ot  trade  or  com- 
merce among  the  several  States  or  with  foreign  nations.  If  no  such 
order  shdl  be  made  within  thirty  days  after  the  filing  of  such  con- 
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tract  or  written  statement,  no  prosecution,  suit,  or  proceeding  by  the 
United  States  shall  lie  under  the  first  six  sections  of  this  act,  for  or 
on  account  of  such  contract  or  combination,  unless  the  same  be  in  im- 
reasonable  restraint  of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations,  but  the  United  States  may  institute,  maintain, 
or  prosecute  a  suit,  proceeding,  or  prosecution  under  the  first  six  sec- 
tions of  said  act  for  or  on  account  of  any  such  contract  or  combina- 
tion hereafter  made,  of  which  a  copy  or  written  statement  shall  not 
hare  been  filed  as  aforesaid,  or  as  to  which  an  order  shall  have  been 
entered  as  above  provided." 

Sec.  2.  That  section  seven  of  the  said  Act  approved  July  second, 
eighteen  hundred  and  ninety,  is  hereby  amended  so  as  to  read  as 
follows: 

"Sec.  7.  That  anv  person  who  shall  be  injured  in  his  business  or 

{property  by  any  other  person  or  corporation  bv  reason  of  anything 
orbidden  or  declared  to  be  imlawful  by  this  Act  may  sue  therefor 
in  any  circuit  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  the  damages  oy  hun  sustained  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee." 

Sec.  3.  That  in  any  suit  for  damages  under  section  seven  of  the 
said  Act  approved  July  second,  eighteen  hundred  and  ninety,  based 
upon  a  rignt  of  action  accruing  prior  to  the  passage  of  this  Act,  the 
plaintiff  shall  be  entitled  to  recover  only  the  damages  by  him  sus- 
tained and  the  costs  of  suit,  including  a  reasonable  attorney's  fee; 
and  no  suit  for  damages  under  said  section  seven  of  the  said  Act, 
based  upon  a  right  of  action  accruing  prior  to  the  passage  of  this 
Act,  shall  be  maintained  unless  the  same  shall  be  commenced  within 
one  year  after  the  passage  of  this  Act. 

Nothing  in  said  Act  approved  July  second,  eighteen  hundred  and 
ninety,  or  in  this  Act,  is  intended,  nor  shall  any  provision  thereof 
hereafter  be  enforced,  so  as  to  interfere  with  or  to  restrict  any  right 
of  employees  to  strike  for  any  purpose  not  unlawful  at  common  law 
or  to  combine  or  to  contract  with  each  other  or  with  employers  for 
the  purpose  of  obtaining  from  employers  peaceably  or  by  any  means 
not  unlawful  at  common  law  satisfactory  terms  for  their  labor  or 
satisfactory  conditions  of  employment,  or  so  as  to  interfere  with  or  to 
restrict  any  right  of  employers  for  any  purpose  not  unlawful  at 
common  law  to  discharge  all  or  any  of  their  employees  or  to  combine 
or  to  contract  with  eacn  other  or  with  employees  for  the  purpose  of 
obtaining  labor  on  satisfactory  terms  peaceably  or  by  any  means  not 
unlawfulat  common  law. 

Sec.  4.  That  no  suit  or  prosecution  by  the  United  States  under  the 
first  six  sections  of  the  said  Act  approved  July  second,  eighteen  him- 
dred  and  ninety,  shall  hereafter  be  begun  for  or  on  account  of  any 
contract  or  combination  made  prior  to  the  passage  of  this  Act,  or 
any  action  thereunder,  unless  the  same  be  in  unreasonable  restraint 
of  trade  or  commerce  among  the  several  States  or  with  foreign  na- 
tions; and  no  suit  or  prosecution  by  the  United  States  under  the  first 
six  sections  of  the  said  Act  approved  July  second,  eighteen  hxmdred 
and  ninety,  shall  be  begun  after  one  year  from  the  passage  of  this 
Act  for  or  on  account  of  any  contract  or  combination  made  prior  to 
the  passage  of  this  Act,  or  any  action  thereunder;  but  no  corporation 
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or  association  authorized  to  register  under  section  eight  of  the  said 
Act  approved  July  second,  eighteen  hundred  and  ninety,  as  amended, 
shall  be  entitled  to  the  benent  of  this  immunity  if  it  shall  have  failed 
so  to  register,  or  if  the  registration  of  such  corporation  or  association 
shall  have  been  canceled  oefore  the  expiration  of  one  year  after  such 
registration,  exclusive  of  the  period,  ii  any,  during  which  such  can- 
cellation shall  have  been  stayed  by  an  order  or  decree  of  court  sub- 
sequently vacated  or  set  aside.  Anything  herein  contained  to  the 
contrary  notwithstanding,  all  actions  and  proceedings  now  or  hereto- 
fore pending  under  or  by  virtue  of  any  provision  of  the  said  Act 
approved  July  second,  eighteen  hundred  and  ninety,  may  be  prose- 
cuted and  may  be  defended  to  final  effect;  and  all  judgments  and 
decrees  heretofore  or  hereafter  made  in  any  such  actions  or  proceed- 
ings may  be  enforced  in  the  same  manner  as  though  this  Act  nad  not 
been  passed. 

Senator  Nelson.  Mr.  Low  called  on  me  last  week  and  desired  a 
hi  aring,  and  in  pursuance  of  that,  I  sent  the  following  notice  to  the 
different  members  of  the  subcommittee: 

United  States  Senate, 
Washington,  D.  (7.,  April  16,  1908. 

My  Deab  Senator:  Senate  bill  6440,  introduced  by  Senator 
Warner y.  and  Senate  bill  6331,  introduced  by  Senator  Foraker,  both 
relating  to  a  modification  of  the  antitrust  law,  have  been  referred  to 
a  subcommittee  consisting  of  Senators  Nelson,  Depew,  Dillingham^ 
Bacon,  and  Clarke,  of  Arkansas. 

Mr.  Seth  Low,  of  New  York  City,  who  is  interested  in  the  firat- 
named  bill,  is  anxious  to  have  a  hearing  before  the  subcommitte^e  on 
Thursday,  the  23d  instant.  In  compliance  with  hi  wishes  I  hereby 
call  a  meeting  of  the  subcommittee  to  be  held  at  the  room  of  the 
Judiciary  Committee  on  Thursday,  the  23d  instant,  at  10  o'clock 
a.  m.,  for  the  purpose  of  giving  a  hearing  to  Mr.  Low  and  such  other 
persons  as  he  may  bring  with  him,  on  the  bills  above  referred  to. 

Please  be  good  enough  to  be  present  at  the  meeting. 
Yours,  truly, 

Knute  Nelson. 

If  the  subcommittee  is  ready,  we  will  proceed,  and  Mr.  Low  will 
be  first  heard. 

STATEMENT  OF  SETH  LOW,  CHAIEMAN  OF  THE   NATIONAI. 

CIVIC  FEDERATIOlSr. 

Mr.  Low.  Mr.  Chairman,  I  think  that  it  may  be  worth  while  in  a 
few  words  to  outline  to  the  committee  the  origin  of  this  measure  and  • 
the  thought  that  lies  behind  it. 

The  National  Civic  Federation,  of  which  I  am  chairman,  called  a 
meeting  on  trusts  and  combinations,  which  was  held  in  Chicago  last 
October.  That  was  an  exceedingly  representative  gathering.  It  was 
attended  by  delegates  appointed  by  the  governors  of  42  of  the  States 
of  the  Union,  and  in  adaition  it  was  attended  by  representatives  of 
the  principa  mercanti'e  and  commercial  bodies,  of  several  agricul- 
tural associat  ons,  and  a  largv^  number  of  labor  ogranizations.  I 
think  that  it  really  represented  very  fair  y  a  cross-section  of  Amor- 
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ican  public  opinion  by  reason  of  the  breadth  of  territory  which  it 
represented  and  the  large  variety  of  interests  which  were  represented 
there. 

I  think  I  may  say  that  the  opinion  expressed  at  that  conference 
was  substahtiidly  unanimous  that  the  Sherman  law  as  it  stood,  with 
the  interpretation  that  has  been  given  to  it  by  ihe  Supreme  Court, 
showing  that  it  forbade  restraint  of  trade  whether  reasonable  or 
unreasonable  and  in  every  direction,  was  a  profound  injury  to  the 
country  and  needed  some  modification. 

The  convention  agreed  absolutely  upon  a  resolution  favoring  an 
amendment  of  the  Gkw  as  regards  railroads  so  as  to  permit  traffic 
arrangements. 

Senator  Nslson.  Pooling,  vou  mean  ? 

Mr.  Low.  The  phrase  used,  I  think,  was  ^'traffic  arrangements.'' 
I  suppose  that  means  more  the  affl-eement  as  to  rates  within  districts 
under  the  regulation  and  control  of  the  Interstate  Commerce  Com- 
mission. 

It  also  reco^^nized  a  very  large  number  of  other  questions  that  were 
involved  withm  this  law,  as  to  which  there  was  not  the  same  una- 
nimity of  opinion  in  the  conference,  and  it  suggested  that  a  commis- 
sion should  be  appointed  to  look  into  those  questions  and  recommend 
action. 

That  conference  was  held  in  October,  and  while  we  were  in  session 
the  panic  broke  out.  It  adjourned  after  adopting  these  resolutions 
and  appointing  a  conmiittee  to  bring  about  their  presentation  to  Con- 
gress and  to  the  President.  Those  resolutions  were  presented  last 
January,  at  the  end  of  the  month,  I  think,  or  early  in  February. 
They  were  introduced  in  the  Senate  by  Senator  EUdns,  as  chairman 
of  the  Interstate  Commerce  Committee.  The  Senator  said  to  us  that 
if  we  wanted  the  matter  considered  we  must  prepare  a  bill;  that  a 
hearing  upon  the  resolution  would  come  to  nothing,  and  it  was  neces- 
sary to  reduce  the  practical  su^estions  we  had  in  mind  to  a  legisla- 
tive form.  The  same  advice  was  given  to  us  when  the  resolutions 
were  introduced  into  the  House. 

The  convention  at  Chicago  gave  no  authority  for  the  preparation 
of  a  bill,  and  therefore  that  duty  fell  on  the  National  Civic  Federa- 
tion, of  which  I  am  the  chairman,  and  under  whose  auspices  the 
convention  was  held.  Senate  bill  6440,  which  is  now  beiore  you, 
is  the  result.  It  does  not  follow  exactly  the  lines  of  the  resolutions 
which  were  adopted  in  Chicago,  although  I  think  there  is  nothing  in 
the  bill  that  is  antagonistic  to  those  resolutions.  But  in  view  of 
events  that  have  happened  since  then,  and  in  view  of  more  recent  de- 
cisions on  the  part  of  the  Supreme  Court,  it  was  deemed  wiser,  if  pos- 
sible, to  submit  a  bill  that  contemplated  action  rather  than  to  suggest 
the  postponement  of  action  by  the  appointment  of  a  commission. 

I  suppose  the  first  point  to  which  I  oujght  to  address  myself  is  to 
justifv  our  belief  that  there  is  a  demand  for  the  revision  of  the  Sher- 
man law.  I  think  that  was  well  shown  at  the  conference  in  Chicago, 
to  which  I  have  alluded.  I  think  there  was  no  one  there  out  of  that 
large  representative  body,  numbering  several  hundred,  coming  from 
all  over  the  Union,  who  did  not  express  the  opinion  that  to  some  ex- 
tent it  ought  to  be  modified.  It  seemed  to  be  the  general  opinion 
(and  I  comess  that  that  is  the  opinion  I  meet  as  I  tidk  with,  men  from 
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day  to  day)  that  the  legislation  which  we  should  have  oxight  to 
occupy  a  position  between  the  two  extremes. 

We  have  now  a  law  that  forbids  all  sorts  of  combinations,  reason^ 
able  or  imreasonable.  I  suspect  that  the  opinion  of  the  country  is 
jufit  as  strong  as  it  was  when  this  law  was  enacted,  that  to  remove  all 
restraints  would  be  contrary  to  the  public  interest.  This  effort,  there- 
fore, is  to  find  some  m.id(ue  path  between  the  two  extremes  which 
may  be  safely  adopted. 

We  have  had  a  long  series  of  hearings  before  the  Judiciary  Com* 
mittee  of  the  House,  and  some  testimony  has  been  given  bearing  on 
this  subject  at  those  hearings.  Among  the  witnesses  there  was  Mr« 
Towne,  the  president  of  the  Merchants'  Association  of  New  York. 
It  U  fair  so  say  that  he  was  not  in  favor  of  this  bill,  preferring  the 
appointment  of  a  commission  to  study  the  question,  but  he  did  say 
that  he  thought  it  was  exceedingly  important  that  the  Sherm.an  Act 
should  be  amended  in  the  public  interest. 

He  stated,  for  instance,  that  there  were  three  kinds  of  agreements 
that  were  common  among  business  men.  The  first  were  agreem.ent8 
which  he  thought  were  not  at  all  in  restraint  of  trade,  like  credit 
regulations  tend  matters  of  that  sort.  Second,  a^eejnents  which  per- 
haps  were  on  the  border  Une,  having  to  do  with  the  hmjtation  of 
product,  the  regulation  of  sam.ples  to  be  given  in  a  trade,  the  cash 
discount,  and  the  length  of  credits ;  and  then  those  that  he  thought 
might  perhaps  be  subject  to  the  condemnation  of  this  act  as  it  stood, 
agreem.ents  for  uniform  classification  and  for  the  maintenance  oi 
prices.  He  asked  us  to  notice  that  imhmited  competition  very  often 
spelled  ruin  and  that  the  law  ought  to  take  cognizance  of  that.  So, 
on  the  point  of  the  necessity  for  some  modification  of  the  Sherman 
Act,  I  tnink  Mr.  Towne's  testimony  is  very  much  to  the  point. 

I  suppose  the  next  question  that  may  arise  is.  Can  tnere  be  any 
combination  in  restraint  of  trade  in  the  public  interest  ?  Is  it  a  mat- 
ter as  to  which  exceptions  are  possible,  the  Sherman  law  now  for- 
bidding all  combinations  in  restraint  of  trade,  whether  reasonable  or 
not? 

Mr.  Carnegie  in  a  letter  which  he  wrote  to  me  the  other  day  in- 
stanced as  such  a  case  the  matter  of  steel  rails,  the  customers  for 
which,  as  he  said,  are  only  the  railroads;  and  he  maintained  that 
it  was  much  more  in  the  public  interest  that  all  the  railroads  of  the 
United  States  shoidd  get  their  rails  at  the  same  price  than  that  rail- 
roads which  happened  to  have  steel  factories  near  their  lines  should 
get  them  at  a  low  price  and  others  at  a  very  high  price.  Whether 
one  admits  that  or  not,  there  certainly  is  room  for  a  good  deal  of 
argument  upon  the  question,  and  it  does  indicate,  I  think,  that  there 
may  be  in  commercial  hnes  agreements  of  that  kind  which  are  not 
contrary  to  the  public  interest. 

Mr.  Embry.  Would  you  pardon  an  interruption  there  ? 

Mr.  Low.  Certainly. 

Mr.  Emery.  I  should  like  to  ask  Mr.  Low  if  he  would  mind  intro- 
ducing the  entire  letter  of  Mr.  Carnegie  in  the  record,  because  there 
are  other  matters  in  it  that  I  should  like  to  refer  to,  and  it  would 
save  us  the  trouble  of  introducing  it. 

Mr.  Low.  I  shall  oe  very  glad  to  introduce  it.  I  have  not  got  it, 
but  I  would  be  glad  to  supply  it  for  the  record. 

479(»— 14 ^14 
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Senator  Nelson.  There  is  no  objection  made,  and  Mr.  Carnegie's 
letter  to  Mr.  Low  will  be  put  in  the  record. 

The  letter  referred  to  will  be  inserted  hereafter. 

Sfr.  IjOW.  I  think  another  kind  of  an  agreement  in  restraint  of 
trade  that  might  easily  be  in  the  public  interest  would  lie  in  the  field 
of  lumber.  Every  one  realizes  tnat  our  forests  are  being  cut  down 
very  rapidly,  and  the  rapid  deforestation  of  the  land  is  threatening 
the  country  with  very  serious  consequences  as  to  its  water  supply 
and  in  other  directions.  I  suppose  tnat  an  agreement  to  limit  the 
cut  of  timber  among  two  or  more  people  who  own  timber  lands 
would  bo  contrary  to  the  Sherman  antitrust  law  as  it  stands  at  pres- 
ent, without  any  limitation;  and  y^et  I  can  imagine  an  agreement 
of  that  sort  that  would  be  very  much  in  the  public  interest.  I  think 
that  the  true  way  woidd  be  that  when  any  deviation  from  the  policy 
stated  in  the  Sherman  antitrust  law  is  to  be  permitted,  then  the 
representatives  of  the  people,  in  some  form,  should  say  whether  the 
particiilar  agreement  or  combination  proposed  was  of  such  a  charac- 
ter. In  other  words,  I  think  the  policy  embodied  in  the  Sherman 
antitrust  law  that  there  should  be  no  restraint  in  trade  is  undoubtedly 
the  rule.  We  have  no  idea  at  all  that  the  American  people  want  to 
flv  from  the  notion  that  competition,  in  the  main,  is  the  best  regulator 
of  business.  On  the  other  hand,  we  are  firmly  convinced  that  experi- 
ence has  demonstrated  that  under  modern  conditions  occasions  do 
arise,  now  here  and  now  there,  when  an  exception  to  that  rule  is 
reallv  in  the  public  interest. 

Oi  course  tne  question  may  then  be  asked.  Why  not  amend  the  act 
in  some  such  way  as  Senator  Foraker  has  proposed,  so  that  it  shall 
apply  to  everybody,  without  any  other  machinery  whatever  ?  I  think 
tnat  the  difficulty  involved  in  that  method  of  procedure  is  that  the 
conditions  to  be  dealt  with  are  so  complex  and  so  various  that  in 
making  a  general  amendment  of  that  kind  the  chances  are  that  as 
much  narm  wiU  be  done  as  good,  and  perhaps  more,  because  it  does 
lie  upon  the  surface  of  this  question  that  it  is  not  possible  to  define 
any  standard  that  may  be  used  in  the  law  itself.  The  Senator  pro- 
poses to  amend  by  saying  that  the  law  shall  forbid  only  imreason- 
able  restraints  of  trade;  but  no  one  knows,  and  no  one  can  say  in  ad- 
vance in  any  particular  case,  what  is  reasonable  and  what  is  unrea- 
sonable. Tnat  scem-s  to  me  to  afford  the  reason  why,  in  some  manner, 
the  Government  ought  to  be  able  to  represent  the  public  interest  when 
any  departure  from  the  rule  is  in  contemplation. 

We  thought  we  understood  some  of  the  difficulties  attaching  to  this 
subject  when  we  began  to  draft  this  bill.  I  suppose  I  may  say  with 
equal  frankness  that,  much  as  we  did  appreciate  it,  while  listening 
to  the  discussion  in  the  House  committee  we  reahzed  that  there  are 
difficulties  in  the  subject  we  had  not  anticipated  at  all  when  we  began 
to  draft  the  bill.  Yet  I  think  that  the  only  way  to  reach  any  escape 
from  the  absolute  limitations  of  the  Sherman  law  is  to  try,  and  our 
bill  has  at  least  the  merit  of  being  a  constructive  effort  along  that 
line. 

In  the  first  place,  it  is  an  optional  bill.  It  seems  to  us  that  in  a 
matter  of  so  much  difficidty  and  so  much  uncertainty  it  is  much  safer 
for  Congress  to  proceed  along  that  line  than  to  attempt  to  modify 
the  law  absolutely  in  all  its  bearings. 
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In  the  next  place^  it  is  frankly  an  attempt  to  deal  with  the  busi- 
ness situation  in  the  United  States  as  it  exists  at  the  present  time, 
as  we  understand  it.  It  seems  to  us  that  the  two  things  that  are 
nexjessary  in  order  to  relieve  business  of  some  of  its  most  serious 
embarrassments  are,  first  of  all,  if  you  please,  to  amend  the  law  so 
as  to  grant  an  amnesty  for  the  past;  and,  in  the  next  place,  to  pro- 
vide some  method  by  which  business  men  can  ascertain  whether  the 
combinations  and  contracts  in  restraint  of  trade  that  they  want  to 
make  in  the  future  can  be  safely  made  or  not. 

Owing  to  the  broad  and  sweeping  character  of  the  Sherman  anti- 
trust act,  it  is  my  belief,  and  I  think  it  has  been  strengthened  by  the 
hearings  before  the  House  committee,  that  a  very  large  part  of  the 
business  of  the  United  States  at  the  present  time  is  bemg  done  with- 
out the  slightest  regard  to  the  Sherman  antitrust  law  on  the  ground 
that  necessity  knows  no  law.  Business  can  not  stop,  and  it  can  not 
be  done  without  agreements  which  may  involve  restraint  of  trade, 
and  no  one  can  find  out  whether  a  particular  agreement  Is  of  that 
character  or  not.  As  a  consequence  business  men  have  to  take  all 
the  chances. 

I  think  that  in  view  of  the  panic  through  which  we  have  so  recently 
passed,  one  may  very  fairly  say  that  tne  trouble  with  business  in 
this  countrv  at  the  present  time  is  partly  psychological.  Men  do  not 
know  to  what  extent  they  are  in  danger  from  the  operations  of  this 
act.  I  think  it  is  good  judgment  from  every  point  of  view  to  offer, 
as  this  bill  attempts  to  offer,  an  amnesty  for  the  past  after  making 
a  short  statute  of  limitations. 

Then  the  other  part  of  the  bill  is  an  effort,  as  I  said  before,  t©- 
provide  a  method  by  which  men  can  find  out  as  to  the  future  whether 
the  business  combinations  and  contracts  in  restraint  of  trade  which 
they  want  to  make  can  be  safely  made. 

I  have  the  opinion — of  course  it  is  only  a  personal  opinion,  but  I 
do  believe  very  strongly  that  if  those  two  tmngs  could  be  done  the 
good  effects  upon  the  revival  of  business  throughout  the  country 
would  be  very  quickly  felt. 

I  think,  perhaps,  with  this  introduction  it  would  be  well  to  take  up 
the  discussion  of  the  bill  somewhat,  section  by  section,  and  in  that 
way  I  think  the  scheme  of  the  bill  will  become  more  clear.  We  do 
not  think  that  this  amnesty  as  to  the  past,  or  this  modification  of  the 
act  for  the  future,  ought  to  be  ^ven  without  securing  publicity.  It 
seems  to  many  of  us  that  publicity  itself  will  be  the  cure  for  very 
many  of  the  evils  from  which  the  country  has  suffered  in  the  matter 
of  these  combinations  in  restraint  of  trade,  and  therefore  the  bene- 
fits and  iiimiunities  of  tlie  bill  have  been  made  conditional  upon  reg- 
istration, and  registration  has  been  made  conditional  on  publicity. 

I  think  the  bill  could  be  made  a  little  more  clear  by  somewhat 
chan^ng  the  order  of  the  sections  as  they  are  printed  here,  but  that 
is  a  detail  which  does  not  go  to  the  merits,  and  therefore,  if  you 
please,  I  will  discuss  the  bill  in  the  form  in  which  it  is  printed. 

The  proposal  is  to  add  certain  new  sections  to  the  Sherman  anti- 
trust law,  and  tliis  which  is  in  the  bill  printed  as  section  S  should  be 
section  9,  for  it  is  not  intended  to  affect  section  8  of  the  existing  act. 

Senator  Nelson.  That  should  read  section  9,  then? 

Mr.  Low.  Yes,  sir;  that  should  read  section  9,  and  I  will,  if  I  may, 
refer  to  it  as  section  9  in  my  discussion.     It  provides  for  registration 
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by  two  kinds  of  corporations,  by  corporations  or  associations  for 
profit  and  having  capital  stock,  and  by  corporations  or  associations 
not  for  profit  and  not  having  capital  stock.  The  information  that  is 
to  be  asked  of  those  two  different  kinds  of  associations  differ,  and  I 
think  I  may  justly  say  that  except  at  that  point  there  is  no  differ- 
ence made  in  the  bill  as  it  relates  to  those  different  kinds  of  corpora- 
tions or  associations.     The  section  provides  that — 

**Such  registration,  by  a  corporation  or  association  for  profit  and 
having  capital  stock,  may  be  effected  by  filing  with  the  Commissioner 
of  Corporations  a  written  application  therefor,  together  with  a  writ- 
ten statement  setting  forth  such  information  concerning  the  organi- 
zation of  such  corporation  or  association,  its  financial  conditions,  its 
contracts,  and  its  corporate  proceedings,  as  may  be  prescribed  by  gen- 
eral regulations  from  time  to  time  to  be  made  by  the  President  pur- 
suant to  this  act.^' 

I  suppose  it  goes  without  saying  that  that  reference  to  contracts 
means  contracts  affecting  interstate  trade  and  commerce.  If  it  does 
not,  it  would  be  easy  to  make  that  clear.  But  the  point  involved 
there  is  the  grant  to  the  President  of  power  to  make  general  regula- 
tions in  regard  to  this  information.  Of  course  that  is  a  well-known 
method  of  legislation.  I  think  the  entire  ci^dl-service  system  rests 
upon  such  a  power  granted  by  Congress.  I  think  the  treatment  of 
immigrants  under  the  immigration  law  is  controlled  by  regulations 
made  by  the  President. 

On  the  other  hand,  so  far  as  those  who  favor  the  bill  are  concerned, 
it  would  be  equally  agreeable  to  state  in  the  bill  the  exact  field  of  in- 
formation which  might  be  covered.  It  was  put  in  this  form  partly  to 
shorten  the  bill  and  partly  because  conditions  are  always  cnangmg. 
If  the  regulations  can  be  modified  from  time  to  time  by  the  President, 
they  can  be  kept  current^  as  the  business  phrase  goes,  a  great  deal 
better  than  if  they  are  arbitrarily  stated  in  the  act.  But,  so  far  as  the 
friends  of  the  bill  are  concerned,  there  is  no  objection  whatever  to 
stating  the  field  of  information  in  the  bill,  if  that  is  preferred. 

*  'And  such  regjistration  by  a  corporation  or  association  not  for  profit 
and  without  capital  stock  may  be  effected  by  filing  with  the  Commis- 
sioner of  Corporations  a  written  application  therefor,  together  with 
a  written  statement  setting  forth,  first,  its  charter  or  agreement  of 
association  and  by-laws;  second,  the  place  of  its  principal  office,  and, 
third,  the  names  of  its  directors  or  managing  officers,  and  standing 
committees,  if  any,  with  their  residences." 

It  seemed  to  those  who  drew  the  act  that  as  to  associations  not  for 

f>rofit  and  without  capital  stock  and  that  made  no  appeal  to  the  public 
or  their  money  to  be  used  in  interstate  commerce  no  ba^^is  existed  for 
asking  of  such  association  more  than  is  stated  there  in  the  bill. 

Mr.  Davenport.  Would  it  interrupt  you  if  I  should  ask  you  a 
question? 

Mr.  Low.  Certainly  not. 

Mr.  Davenport.  Under  your  classification  as  you  have  it  provided 
there,  where  would  such  an  association  as  the  Trans-Missouri  Traffic 
Association  and  the  joint  traffic  association  fall  ?  The  point  was  ex- 
pressly made  in  those  cases  that  they  were  associations  without  capi- 
tal stock  and  not  for  profit.  Under  your  classification  where  womd 
they  fall  ?  I  know  there  is  another  section  relating  to  common  car- 
riers, but  this  was  an  association  of  the  officers  of  certain  corporations. 
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Mr.  Low.  I  suppose  if  they  had  no  capital  and  no  capital  stock 
they  would  come  under  the  second  clause. 

Mr.  Davenport.  That  is,  they  would  not  have  to  file  anything  ex- 
cent  their  constitution  ? 

Mr.  Low.  I  suppose  that  would  be  so,  if  the  case  is  as  you  stated  it. 
Of  course  that  is  as  to  registering.  They  would  not  have  to  register, 
or  in  registering  theywould  not  nave  to  do  more  than  this. 

Senator  Nelson.  The  bill  evidently,  unless  there  is  something  sub- 
seauent  in  it,  does  not  seem  to  cover  the  case  of  combinations  among 
individuals  or  mere  partnerships.  This  seems  to  relate  only  to  cor- 
porations, and  I  suppose  the  term  ^'associations''  is  not  used  in  the 
sense  of  a  partnership. 

Mr.  Low.  Does  not  the  Sherman  antitrust  act  itself,  in  the  eighth 
section,  define  the  word  '' person"  as  controlling  and  including  cor- 
porations and  associations  and  natural  persons  ? 

Senator  Nelson.  But  would  this  include  that? 

Mr.  Low.  I  think  so.     It  is  certainly  so  intended. 

Senator  Neslson.  Then  if  you  intended  to  include  that,  you  would 
have  to  make  provision  that  such  individuals  or  firms  should  file 
something? 

Mr.  Low.  I  do  not  know  that  individuals  would  have  to  register. 
By  a  succceeding  section  any  contract  that  they  made,  in  order  to  get 
the  benefit  of  the  act,  would  have  to  be  registered;  but  I  do  not  know 
that  individuals  would  be  obliged  to  register  under  this  section  of 
the  act. 

The  point  that  I  should  like  to  make  in  connection  with  this  whole 
matter  of  registration  is  that  it  is  a  right  that  everyone  enjoys  who 
complies  with  the  conditions.  It  is  not  within  the  power  of  any 
administrative  oflicor  to  deny  the  right  to  register,  if  the  conditions 
are  complied  with.  The  section  provides  also  for  the  cancellation  of 
registry  in  case  the  information  which  was  originally  given  is  not 
kept  up  in  accordance  with  the  contemplation  of  the  act.  It  also  pro- 
vides for  an  appeal  to  the  supreme  court  of  the  District  of  Columbia 
on  the  part  oi  anyone  aggrieved.  Our  belief  is  that  if  the  Commis- 
sioner of  Corporations  should  say  that  the  information  given  did  not 
comply  with  the  regulations,  there  would  be  a  similar  appeal.  If 
there  is  any  doubt  about  it,  there  is  no  objection  whatever  to  provid- 
ingfor  it. 

Then  the  next  section  gives  to  the  President 

Senator  Nelson.  Mr.  Low,  excuse  me.  The  object  of  this  registra- 
tion is  to  make  corporations  and  associations  that  register  amenable 
to  the  subsequent  provisions  of  the  bill  ? 

Mr.  Low.  It  gives  them  the  benefits  and  immunities  that  follow. 

Senator  Nelson.  In  the  bill? 

Mr.  Low.  Yes. 

Senator  Nelson.  That  is  the  object  of  this  registration  ? 

Mr.  Low.  Yes. 

Senator  Nelson.  Go  on;  that  is  all. 

Mr.  Low.  Then  section  9,  which  will  become  section  10,  gives  to 
the  President  the  ^' power  to  make,  alter,  and  revoke,  and  from  time 
to  time,  in  his  discretion,  he  shall  make,  alter,  and  revoke,  regulations 
prescribing  what  facts  shall  be  set  forth  in  the  statements  to  be  filed 
with  the  Commissioner  of  Corporations  by  corporations  and  associ- 
ations for  profit  and  having  capital  stock  applying  for  registration 
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under  this  act,  and  what  information  thereafter  shall  be  furnished  by 
such  corporations  and  associations  so  registered,  and  he  may  prescribe 
the  manner  of  registration  and  of  cancellation  of  registration." 

That  is  simply  to  give  the  President  the  power  that  is  impUed  in 
the  preceding  section  and  to  provide  for  keeping  the  information 
originallj^  given  current  from  time  to  time.  Then  the  section  reads: 
Nothing  in  this  act  shall  require  the  filing  of  contracts  or  agree- 
ments of  corporations  or  associations  not  for  profit  or  without  capital 
stock,  and  such  corporations  and  associations  while  registered  here- 
under, and  the  members  thereof,  shall  be  entitled  to  all  the  benefits 
and  immunities  given  by  this  act,  excepting  such  as  are  given  by 
section  10  and  section  11" 

The  two  following  sections — 
"without  filing  such  contracts  or  agreements;  but  from  time  to  time 
every  such  corporation  or  association  shall  file  with  the  Commissioner 
of  Corporations,  when  and  as  called  for  by  him,  a  revised  statement 
giving,  as  of  a  date  specified  by  him,  such  information  as  is  required 
to  bo  given  at  the  time  of  origmal  registration  under  section  8  (9)  of 
this  act." 

Our  idea  was,  Mr.  Chairman,  that  this  distinction  between  corpora- 
tions for  profit  and  not  for  profit  was  a  legitimate  and  reasonable 
one;  that  the  corporations  tnat  existed  for  profit  and  for  business 
purposes  were  constantly  appealing  to  the  pubUc  as  investors,  and 
that  it  was  therefore  perfectly  reasonable  to  ask  of  them  their 
financial  condition  and  the  like. 

It  seemed  to  us,  as  we  drew  the  bill,  that  the  distinction  between 
corporations  for  profit  and  not  for  profit  covered  the  ground.  It  may 
be  that  there  are  classes  of  corporations  that  would  be  included  in  the 
second  description  that  ought  to  be  compelled  to  register.  When  the 
bill  was  being  drafted  I  had  not  thougnt  of  any  such  combinations 
as  Judge  Davenport  alluded  to  just  now.  I  think,  however,  that 
while  those  details  are  important,  it  would  not  be  difficult  to  meet 
them,  when  one  knows  what  they  are,  by  amendments  that  do  not  go 
to  the  root  of  the  matter.  The  principle  of  this  bill  is,  perhaps,  the 
most  important  part  of  it,  and  the  prmciple,  I  hope,  will  appear  as 
the  explanation  goes  on. 

Senator  Nelson.  But  can  you  suggest  an  example  of  a  corporation 
not  for  profit  that  would  be  liable  U>  make  a  contract  in  restraint  of 
trade  ?  How  could  such  a  case  occur  if  it  was  not  a  corporation  for 
profit  in  some  form  ?  Why  should  such  a  corporation  be  disposed  to 
make  a  contract  in  restraint  of  trade?  Can  you  suggest  such  a  cor- 
poration ?  I  have  been  trying  to  think  of  a  corporation  that  would 
not  be  a  corporation  for  profit  at  all,  but  still  might  be  engaged  in  a 
contract  in  restraint  of  trade. 

Mr.  Davenport.  Suppose  the  American  Federation  of  Labor  be- 
came incorporated,  as  it  may,  under  the  act  of  Congress.  That  would 
have  no  capital  stock,  nor  be  formed  for  profit,  and  yet  it  is  quite 
conceivable  that  it  could  enter  into  combination  which  would  be  in 
restraint  of  trade.   ' 

Senator  Nelson.  I  see.  That  did  not  occur  to  me.  I  was  simply 
thinking  of  what  might  be  a  case.  I  am  glad  you  referred  to  that.  I 
can  see  the  force  of  it. 

ft 

Mr.  IjOW.  It  did  occur  to  us,  of  course,  that  labor  organizations  and 
associations  of  this  kind  are  not  for  profit  and  have  no  capital  stock, 
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and  it  also  seemed  to  us  that  there  was  no  reason  why  contracts  which 
they  might  make  should  be  filed  as  a  condition  of  registration.  In 
the  first  place,  so  far  as  such  contracts  relate  to  employment  it  does 
not  seem  to  me  that  they  have  anything  to  do  with  interstate  trade 
and  commerce.  Certainly  if  manufacture  is  not  interstate  trade  or 
commerce,  as  I  believe  was  decided  in  the  Knight  case,  the  labor  that 
enters  into  the  process  of  manufacture  can  hardly  be  considered  inter- 
state trade  or  commerce. 

Mr.  Davenport.  On  that  point  you  have  the  authority  of  the  Su- 
preme Court  of  the  United  States,  that  an  agreement  between  the  loco- 
motive engineers,  for  instance,  of  an  interstate  railroad  not  to  work 
for  less  than  a  given  rate  of  wages  is  not  covered  by  the  Sherman 
antitrust  act;  that  it  is  collateral  and  indirect  in  its  operation 

Mr.  Low.  Exactly. 

Mr.  Davenport.  As  long  as  they  do  not  resort  to  something  else  to 
stop  trade. 

Mr.  Low.  Professor  Jenks  has  called  my  attention  to  the  fact  that 
while  they  may  register  without  filing  their  contracts,  if  associations 
of  this  kind  want  to  get  a  ruling  as  to  the  vaUdity  of  their  contracts 
under  sections  11  and  12,  as  the  bill  will  be  with  its  renumbering, 
they  must  file  their  contracts  or  else  they  take  their  chances  under 
the  Sherman  antitrust  act  as  it  stands. 

Mr.  Emery.  Mr.  Low,  if  you  will  pardon  me,  do  they  not  get  the 
advantage  of  all  the  immimities  contained  in  section  4  without 
registration;  that  is,  as  to  the  statute  of  Umitations  and  as  to  no 
action  being  begun  after  the  passage  of  the  act  unless  the  contract 
be  unreasonable  and  in  restraint  oi  trade? 

Mr.  Low.  I  do  not  imderstand  that  they  get  those  immunities 
without  registration. 

Mr.  Emert.  I  call  your  attention  to  the  fact  that  it  provides 
there 

Mr.  Low.  They  get  those  immunities  by  re^tration  without  fiUng 
their  contracts. 

Mr.  Emert.  Yes;  without  filing  their  contracts. 

Mr.  Low.  But  they  have  to  register  to  get  those  immunities 

I  repeat,  Mr.  Chairman,  I  think  it  can  be  justly  said  of  this  bill 
that  there  is  no  point  at  which  there  is  any  distinction  made  between 
those  affected  by  it  except  in  the  matter  oi  the  amount  of  information 
to  be  given  at  the  point  of  registration,  and  that  is  made  along  the 
line  that  I  have  indicated. 

Section  10,  as  printed,  which  should  be  section  11,  undertakes  to 
deal  with  new  contracts  or  agreements  to  be  made  by  *  *  any  corpora- 
tion  or  association  registered  under  this  act,  and  any  person'' — that 
covers  an  individual — '^not  a  common  carrier  under  the  provisions 
of  the  said  act  approved  February  four,  eighteen  hundred  and  eighty- 
seven,  or  the  acts  amendatory  thereof  or  supplemental  thereto." 
Such  parties  who  are  registerea  have  the  right  to  file  their  contracts 
or  agreements  *'with  the  Commissioner  of  Corporations,''  *4f  the 
same  be  in  writing,  or  if  not  in  writing,  a  statement  setting  forth  the 
terms  and  conditions  thereof,  together  with  a  notice  that  such  filing 
is  made  for  the  purpose  of  obtaining  the  benefit  of  the  provisions  m 
this  section. 

**  Thereupon  the  Commissioner  of  Corporations,  with  the  concur- 
rence of  the  Secretary  of  Commerce  ancl  Labor,  of  his  own  motion 
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and  without  notice  or  hearing,  or  after  notice  and  hearing,  as  the 
Commissioner  may  deem  proper,  may  enter  an  order  declarm^  that 
in  his  judgment  such  contract  or  combination  is  in  unreasonable  re- 
straint of  trade  or  commerce  among  the  several  States  or  with  foreim 
nations.  If  no  such  order  shall  be  made  within  thirty  days  after  the 
filing  of  such  contract  or  written  statement,  no  prosecution,  suit,  or 
proceeding  by  the  United  States  shall  he  under  the  first  six  sections 
of  this  act,"* which  is  the  Sherman  act,  ''for  or  on  account  of  such 
contract  or  combination,  unless  the  same  be  in  unreasonable  restraint 
of  trade  or  commerce  among  the  several  States  or  with  foreign  na- 
tions; but  the  United  States  may  institute,  maintain,  or  prosecute  a 
suit,  proceeding,  or  prosecution  under  the  first  six  sections  of  said  act 
for  or  on  account  of  any  such  contract  or  combination  hereafter  made, 
of  which  a  copy  or  written  statement  shall  not  have  been  filed  as 
aforesaid,  or  as  to  which  an  order  shall  have  been  entered  as  above 
provided." 

That  proposition  has  been  criticised  from  the  practical  point  of 
view  as  riving  too  much  authority  to  the  Commissioner  of  Corpora- 
tions. Those  who  have  presented  the  bill  are  quite  willing  to  amend 
that  section  so  as  to  provide  for  a  rehearing,  if  desired,  by  the  In- 
terstate Commerce  Commission,  and  also  for  an  appeal  to  the  courts 
of  the  District  of  Columbia.  We  think  that  sudi  a  rehearing  and 
such  an  appeal,  wlule  in  one  sense  cumbrous,  would  after  all  tend  to 
the  ready  administration  of  the  law.  We  think  that  in  a  great  ma- 
joritv  of  cases  a  rehearing  of  an  administrative  character  is  all  that 
would  be  wanted,  and  that  an  appeal  to  the  court  would  come  verv 
seldom  after  such  a  rehearing.  We  can  submit  later  the  text  of  such 
a  provision.  It  does  not  seem  to  me  to  change  the  legal  question  in- 
volved in  such  a  provision,  although  I  think  it  does  meet  to  a  very 
great  extent  what  you  might  call  the  mercantile  objection  of  giving 
so  much  apparent  power  to  one  person. 

Senator  Nelson.  Does  not  this  section  in  substance  amount  to  this, 
when  you  boil  it  down:  That  the  Commissioner  of  Corporations  can 
determine  whether  anjr  corporation  or  association  or  individual,  if 

{rou  please,  shall  have  immunity  from  prosecution  for  violating  the 
aw?  ■ 

Mr.  Low.  Well,  it  may  practically  determine  whether  a  suit  shall 
be  brought  by  the  United  States  under  the  law  or  not.  That  business 
now  really  depends,  as  a  matter  of  fact,  upon  the  determination  of  the 
Attorney-General.  Of  course  theoretically  it  is  liis  business  to  sue 
everybody  who  breaks  the  law.  Practically  that  is  not  possible,  and 
also  practically  three  of  four  combinations  have  been  picked  out  and 
sued.  That  probably  would  be  the  course  of  events  just  as  well  as 
under  the  law  if  it  remains  as  it  is. 

Senator  Nelson.  Does  it  not  practically  amount  to  this,  that  before 
the  prosecuting  officer  of  the  Government,  whether  it  be  the  district 
attorney  or  the  Attorney- General,  can  proceed  at  all  he  must  get  the 
leave  of  the  Commissioner  of  Corporations  ? 

Mr.  IjOW.  Of  the  Commissioner  of  Corporations,  with  the  review 
provided  of  which  I  have  spoken  ?  I  think  not.  The  Attorney-Gen- 
eral remains  as  free  as  before  to  bring  a  suit,  but  if  he  does  he  must 
prove  that  the  combination  complained  of  is  unreasonable.  In  other 
words,  the  scheme  is  really  to  provide  for  an  orderly  determination 
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as  to  whether  a  suit  shall  be  brought  or  not,  and  what  the  Govern- 
ment shall  have  to  prove. 

Mr.  Davenport.  Would  it  interrupt  the  train  of  your  thought  if 
I  should  ask  a  question  ? 

Mr.  Low.  No,  sir. 

Mr.  Davenport.  The  first  section  of  the  Sherman  antitrust  act  i^ 
to  stand.  These  acts  are  still  to  be  criminal  under  that  law,  but  this 
is  a  scheme  proposed  by  which  people  can  know  in  advance  whether 
they  are  to  be  prosecuted  for  those  crimes  which  they  shall  commit 
or  not.  That  is  to  be  reached  by  the  decision,  we  will  say,  of  the 
Commissioner  of  Corporations.  Have  the  friends  of  this  bill  con- 
sidered the  question  whether  it  would  be  in  the  power  of  Congress 
to  prevent  the  Executive  Department  from  prosecuting  people  for 
crimes  that  shall  be  committea  under  a  state  of  a£Fairs  Uke  that  ?  It 
is  not  amnesty  for  past  offenses,  not  a  statute  of  limitations  for  crimes 
already  committed,  or  anything  of  that  kind,  but  immunity  for  future 
crimes.  Now,  is  it  in  the  power  of  Congress  to  Umit  the  Executive 
when  the  power  to  prosecute  is  vested  in  the  Executive  by  the  Con- 
stitution and  it  is  made  his  sworn  duty  to  see  that  the  laws  are  faith- 
fully executed  ?  Is  not  this  very  provision  an  unconstitutional  inva- 
sion oi  the  Executive  function  committed  by  the  Constitution  to  the 
President  of  the  United  States?  You  say  that  he  has  a  right  of 
decision  now.  Of  course  that  is  involved  in  his  duty.  It  is  the  duty 
of  the  President,  having  these  officers  under  him,  to  decide  whether 
or  not  a  case  has  arisen  which  should  be  presented  to  the  court.  That 
is  necessarily  involved  in  the  Executive  discretion;  but  can  Congress 
step  in  and  say  that  he  shall  not  exercise  that  discretion  under  cer- 
tain conditions  ? 

Mr.  Low.  As  I  have  said,  the  Attornev  General  remains  a3  free  as 
before  to  bring  a  suit. 

Senator  Nelson.  Mr.  Low,  wiU  you  allow  me  in  this  connection  to 
call  your  attention  to  a  historical  fact/?  In  the  English  revolution  of 
1688,  when  for  the  first  time  the  British  Government  was  put  on  a 
sound,  constitutional  basis,  one  of  the  grievances  involved,  and  sup- 
posed to  be  settled  at  that  time,  was  what  they  called,  I  think,  the  dis- 
pensing power;  that  is,  the  royal  power  had  been  in  the  habit  of 
granting  people  inmiunity  from  prosecution.  It  was  one  of  the  ques- 
tions the  English  revolution  ol  1688  settled  that  the  royal  power 
never  should  have  the  right  to  set  aside  the  enforcement  of  a  criminal 
statute.  Would  not  this  be  retrograding,  and  would  we  not  go  back 
and  adopt  that  old  principle  which  was  set  aside  by  the  revolution  of 
1688?     1  submit  that  to  your  thought. 

Mr.  Low.  We  have  thought  that  while  the  amnesty  power  is  an 
executive  power,  it  is  within  the  power  of  Congress  to  determine  the 
conditions  under  which  it  can  be  exercised.  It  seems  to  us  that  this 
provision  relates  to  the  use  of  this  power.  It  certainly  does  not  make 
it  more  stringent  than  it  is  now.  So  far  as  it  goes  it  is  an  alleviation 
of  the  rigors  of  the  law  at  the  present  time. 

Senator  Nelson.  Excuse  me  for  the  interruption.     Go  right  on. 

Mr.  Low.  Certainly.     I  am  much  obliged  to  you  for  the  suggestion. 

The  section  goes  on  to  provide  that — 

*'No  corporation  or  association  for  profit  or  having  capital  stock, 
and  registered  under  this  act,  that  hereafter  shall  make  a  combination 
or  consolidation,  with  any  other  corporation  or  association,  shall  be 
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entitled  to  continue  its  registration  under  this  act,  unless  without 
delay  it  shall  file  with  the  Commissioner  of  Corporations,  pursuant 
and  subject  to  the  provisions  of  this  section,  a  statement  setting  forth 
the  terms  and  conditions  of  such  combination  or  consolidation,  to- 
gether with  a  notice  as  hereinabove  provided." 

In  other  words,  the  act  makes  that  much  of  a  distinction  between 
new  combinations  and  contracts  in  the  ordinary  course  of  business 
as  between  existing  combinations  and  new  combinations  that  are  being 
formed,  the  thought  being  that  in  many  States,  in  New  York  State 
certainly,  and  I  think  in  some  others,  if  not  in  many,  no  new  rail- 
road can  be  constructed  without  the  determination  of  public  officials, 
in  some  form,  as  to  whether  it  is  desirable  and  in  the  public  interest. 
It  seemed  not  an  unreasonable  thing  that  some  one  should  decide,  in 
the  public  interest,  whether  a  new  combination  should  be  formed  or 
not.  All  contracts  of  that  kind,  therefore,  have  to  be  filed.  The  con- 
tracts in  the  ordinary  course  of  business  that  might  be  in  restraint 
of  trade  are  filed  or  not  as  the  people  desire. 

I  think  that  perhaps  is  a  partial  answer,  at  any  rate,  to  the  thought 
suggested  in  your  inquiry.  No  one  is  obliged  to  have  anything  to  do 
with  this  act  unless  he  wants  to,  and  the  question  is  whether,  if  peo- 
ple do  so  by  choice,  the  conditions  that  are  contained  in  the  act  are 
not  reasonable. 

Section  11 

Senator  Nelson.  That  should  be  section  12. 

Mr.  Low.  It  should  be  section  12.  It  contains  substantially  the 
same  conditions  contained  in  the  previous  section,  only  relating  to 
common  carriers  instead  of  to  those  not  common  carriers.  It  is 
worded  in  such  a  way  as  perhaps  to  include  combinations  and  con- 
tracts that  we  did  not  intend  it  to  include,  and  we  are  quite  willing 
to  modify  it  so  that  it  shall  relate  only  to  traffic  agreements. 

Senator  Nelson.  That  would  practically  amount  to  a  legalization 
of  pooling  contracts,  would  it  not? 

Mr.  Low,  Well,  unless  worded  so  as  not  to  do  so,  but  I  think  it  is 
very  easy  to  recognize  traffic  agreements  without — - — 

Senator  Nelson.  I  use  "pooling''  in  a  more  general  sense  than 
the  mere  pooling  of  revenues  and  the  disbursement  of  profits.  I  mean 
pooling  as  to  rates. 

Mr.  Low.  I  think  it  would  recognize  agreements  as  to  rates,  sub- 
ject to  regulation  by  the  Interstate  Commerce  Commission.  That 
much  is  intended. 

Now,  all  of  those  sections  added  to  the  other  act  are  in  one  section 
of  the  amending  act,  section  2. 

Senator  Nelson.  Before  you  leave  this  point,  practically  the  object 
of  section  12,  then,  would  be  to  assist  the  Interstate  Commerce  Com- 
mission to  legahze  or  permit 

Mr.  Ix)w:  Traffic  arrangements. 

Senator  Nelson.  Any  traffic  arrangements  that  the  railroads  might 
make  between  themselves  ? 

Mr.  Low.  Yes. 

Senator  Nelson.  Of  any  kind,  as  to  rates? 

Mr.  Low.  Yes;  so  far  as  traffic  agreements  go. 

Senator  Nelson.  As  to  rates  or  anything  pertaining  to  rates? 

Mr.  Low.  Yes. 

Senator  Nelson.  Go  on. 
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Mr.  Low.  I  think  the  act  would  be  clearer,  Mr.  Chairman,  if  what 
is  given  as  section  2  were  placed  at  the  beginning  of  the  act,  because 
section  2,  which  includes  the  amendment  of  section  7  of  the  Sherman 
antitrust  act  and  section  3  of  the  amending  act,  which  relate  to  the 
same  subject,  are  actually  amendments  of  the  Sherman  antitrust  law, 
and  if  they  were  placed  at  the  beginning  of  the  amending  act  I  think 
that  one  uncertainty  which  was  revealed  in  the  hearing  before  the 
Judiciary  Committee  of  the  House  would  disappear;  that  is  to  say, 
whether  they  were  covered  by  the  immunities  obtained  by  registering. 
We  do  not  think  that  registering  has  anything  to  do  with  section  2 
or  section  3,  because  they  apply  to  everybody,  whether  they  register 
or  not,  and  so  far  thej  are  amendments  of  the  Sherman  Act. 

"Sec.  2.  That  section  seven  of  the  said  act  approved  July  second, 
eighteen  hundred  and  ninety,  is  hereby  amended  so  as  to  read  as 
follows: 

"'Sec.  7.  That  any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  cory>oration  by  reason  of  anything 
loroidden  or  declared  to  be  unlawful  by  this  act  may  sue  therefor  in 
any  circuit  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  the  damages  by  him  sustained  and  the 
cost  of  suit,  including  a  reasonable  attorney's  fee.''' 

Senator  Nelson.  Wherein  does  that  change  the  law?  I  have  not 
the  terms  of  the  act  before  me. 

Mr.  Low.  It  simply  removes  the  provision  for  threefold  damages, 
and  it  seemed  to  us,  frankly,  that  that  was  wise.  Of  course  we  know 
that  the  idea  of  triple  damages  is  well  known  in  the  law,  and  yet  it 
seems  to  us  that  if  people  have  the  right  to  sue  for  the  damage  that 
is  done  to  them  in  cases  such  as  are  covered  by  the  Sherman  anti- 
trust law  it  is  all  that  is  reasonable.  I  think  that  if  you  apply  the 
thought  especially  to  labor  organizations  and  to  the  members  of 
labor  organizations,  which  have  been  included  under  the  operation 
of  this  law  by  the  recent  decision  of  the  Supreme  Court,  it  involves 
a  rule  of  very  great  hardship  to  hold  the  individual  members  of  a 
union,  and  perhaps  of  the  whole  Federation  of  Labor,  for  threefold 
damages  because  they  have  been  involved  in  a  boycott  which  has 
been  declared  illegal. 

Those  who  have  proposed  this  bill  have  no  disposition  to  leave  the 
boycott  in  any  other  position  than  it  is  in  under  that  decision;  but, 
on  the  other  nand,  I  confess  it  does  seem  to  me  personally,  and  I 
think  to  many  others,  to  be  a  very  great  hardship  that  frugal  work- 
men who  have  saved  a  home  and  have  perhaps  laid  up  a  little  property 
should  be  exposed  to  threefold  damages  because  they  have  indulged 
in  a  practice  of  that  kind,  the  legal  status  of  which  has  only  recently 
been  decided. 

That  is  the  thought  which  lies  behind  that  amendment,  and  of 
course  it  is  made  available  for  evervone.  I  do  not  know  what  the 
particular  argument  may  be  for  threefold  damages. 

Senator  Nelson.  I  presume  the  argument  is  this,  Mr.  Low,  that 
there  are  many  cases  of  combinations  in  restraint  of  trade  that  are 
very  pernicious,  but  at  the  same  time,  in  any  single  individual  case 
the  damage  in  itself  may  be  a  very  small  amount,  because  of  the  fact 
that  the  combination  or  the  corporations  involved  in  the  combination 
do  not  care  much,  as  in  each  case  it  is  so  light  a  matter  that  they  feel 
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that  they  can  afford  to  run  the  risk.  But  where  they  have  to  pay 
three  times  the  amount  of  the  damage  it  operates  as  a  restraint  upon 
them  and  they  are  not  so  willing  to  take  the  risk  of  combining. 

Mr.  Low.  That  is  purely  a  question  of  public  policy,  but  we  have 
thought  that  it  was  more  fair  to  eliminate  triple  damages. 

Mr.  Davenport.  Would  it  alter  your  view  on  that  subject  if  your 
attention  was  called  to  the  fact  that  immediately  after  tne  decision 
was  made  by  the  Supreme  Court  in  the  hatters*  case,  Loewe  t?.  Law- 
lor,  at  the  present  term,  the  officers  called  upon  each  member  for  one 
penny  and  they  raised  $15,0001  Just  one  penny  trebled  would 
make  3  cents  apiece  and  would  raise  $45,000.  The  gentleman  who 
was  subjected  to  their  operations  had  to  fight  that  thing  all  through 
the  courts.  You  speak  of  the  hardship  upon  labor  unions,  but  when 
you  consider  their  enormous  numbei-s  and  their  facilities  hj  small 
sums  of  a  penny  apiece  to  raise  funds,  would  that  alter  your  idea  as 
to  the  danger  of  any  injustice  being  done  by  leaving  the  law  as  it  is  ? 

Mr.  Low.  It  is  perhaps  because  I  have  never  come  in  contact  with 
such  matters  that  I  feel  so.  It  seems  to  me  perfectly  reasonable  that 
where  a  man  is  damaged  he  should  have  a  suit  to  recover  damages. 
I  do  not  find  it  easy  to  accept  the  idea  that  he  should  recover  three- 
fold damages.  At  any  rate  that  is  the  only  point  involved  in  that 
section.     Section  3  provides: 

**That  in  any  suit  for  damages  under  section  seven  of  the  said  act 
approved  July  second,  eighteen  hundred  and  ninety,  based  upon  a 
rignt  of  action  accruing  prior  to  the  passage  of  this  act,  the  plaintiff 
shall  be  entitled  to  recover  only  the  damages  by  him  sustained  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee;  and  no  suit  for 
damages  under  said  section  seven  of  the  said  act,  based  upon  a  right 
of  action  acciaiing  prior  to  the  passage  of  this  act,  shall  be  maint&ined 
unless  the  same  shall  be  commenced  within  one  year  after  the  passage 
of  this  act." 

The  last  Section  of  the  act  reserves  all  existing  suits,  and  the  object 
of  that  section  appears  on  the  surface. 

Senator  Nelson.  The  first  branch  of  section  3  practically  says  that 
in  all  violations  of  the  law  heretofore  committed,  instead  of  the  parties 
being  liable  to  treble  damages,  as  they  are  now,  they  shall  be  relieved 
from  that  liability  ? 

Mr.  Low.  Precisely. 

Senator  Nelson.  And  be  liable  only  to  single  damages? 

Mr.  Low.  Precisely.  In  other  words,  the  idea  of  those  sections  is 
to  reduce  triple  damages  to  single  damages  and  make  it  available 

Senator  Nelson.  As  to  all  i)ast  cases  as  well  as  to  future  cases  ? 

Mr.  Low.  Yes;  without  actually  interfering  with  actions  that  are 
in  course  of  litigation  and  to  make  a  statute  of  limitations  for  one 
year  under  that  head. 

I  think  that  is  fair,  Mr.  Chairman,  for  another  reason,  as  it  applies 
to  the  past.  There  has  been  very  great  doubt  as  to  what  the  law  does 
sigjnify  under  that  head.  It  has  only  recently  been  determined.  I 
think  there  is  the  same  reason  for  treating  the  past  with  leniency  in 
such  a  matter  as  there  is  in  the  domain  of  mercantile  business. 

Senator  Nelson.  My  recollection  is  that  there  is  a  California  case — 
you  will  recall  it — which  sustains  this  part  of  the  law  as  to  triple 
damages.  It  is  my  recollection  that  the  law  has  been  held  valid  by 
the  Supreme  Court. 
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Mr.  Davenport.  Oh,  yes;  in  the  case  of  Montague  &  Company  v. 
Lowry  (193U.  S.).  ... 

Mr.  Low.  I  do  not  question  that,  Mr.  Chairman.  Be^inninp  in 
line  24,  section  3  covers  another  aspect  of  the  labor  situation,  wnich 
to  me  is  very  important: 

'*  Nothing  in  said  act  approved  July  second^*  eighteen  hundred  and 
ninety,  or  in  this  act,  is  intended,  nor  shall  any  provision  thereof  here- 
after be  enforced,  so  as  to  interfere  with  or  to  restrict  any  right  of  em- 
ployees to  strike  for  any  purpose  not  unlawful  at  common  law  or  to 
combine  or  to  contract  with  each  other  or  with  employers  for  the  pur- 

{)Ose  of  obtaining  from  employers  peaceably  or  by  any  means  not  un- 
awf ul  at  common  law  satisfactory  terms  for  their  labor  or  satisfactory 
conditions  of  employment,  or  so  as  to  interfere  with  or  to  restrict  any 
right  of  employers  for  any  purpose  not  unlawful  at  common  law  to  dis- 
charge all  or  any  of  their  employees  or  to  combine  or  to  contract  with 
each  other  or  with  employees  for  the  purpose  of  obtaining  labor  on 
satisfactory  terms  peaceably  or  by  any  means  not  unlawful  at  com- 
mon, law.'' 

This  clause  has  been  amended  in  the  bill,  as  it  is  before  the  Senate, 
from  the  form  in  which  it  was  when  presented  to  the  House,  but  the 
amendments  in  the  Senate  biH,  whicn  consist  in  the  insertion  of  the 
words  '*for  any  purpose  not  unlawful  at  common  law,"  or  '*by  any 
means  not  unlawful  at  common  law^,"  and  so  forth,  are  perfectly  satis- 
factory to  those  who  favor  the  measure.  We  think  tnat  the  clause 
would  mean  the  same  thing  without  them  as  it  means  with  them,  but 
if  they  make  more  clear  what  is  the  object  of  the  clause  we  certainly 
are  in  favor  of  them. 

Mr.  Davenport.  Mr.  Low,  on  that  point  I  presume  the  words  '^not 
unlawful  at  common  law"  were  put  in  after  mature  deliberation,  but 
I  would  suggest  that  according  to  their  legal  effect  they  defeat  the 
very  purpose  which  you  have  in  mind,  because  no  strikes  were  lawful 
at  common  law;  strikes  by  people  to  raise  wages  were  criminal  con- 
spiracies. On  the  other  hand,  combinations  of  employers  to  depress 
wages  were  unlawful  at  common  law,  and  many  other  things.  You 
would  hardly  want  to  take  away  from  the  working  people  of  this 
country  the  right  to  strike  because  it  was  forbidden  at  common  law. 

Right  there  the  question  would  be,  what  common  law — the  com- 
mon law  of  England  or  the  common  law  oJ  the  different  States? 
That  phrase  is  not  happily  chosen  to  either  obviate  the  objections 
that  we  have  to  the  bill,  or,  I  think,  to  carry  out  the  thought  that  you 
have  in  mind.     I  simply  throw  out  that  suggestion. 

Mr.  Low.  Certainly,  Mr.  Chairman,  if  those  words  make  it  unlaw- 
ful to  strike  we  would  much  prefer  the  w^ording  of  the  House  bill, 
which  leaves  them  out.  But  I  should  like  to  pomt  out  exactly  what 
was  in  the  minds  of  those  who  framed  the  bill. 

In  the  first  place,  you  appreciate  very  clearly  the  condition  of  mind 
of  organized  labor  at  the  present  time  all  over  the  country.  Without 
attempting  to  give  a  complete  diagnosis  of  it,  I  think  I  am  within 
bound!s  in  saying  that  the  present  excitement  has  been  caused,  very 
largely,  or,  at  any  rate,  it  has  been  brought  to  a  head,  by  the  decision 
of  the  Supreme  Court  in  the  hatters'  case.  The  Supreme  Court  con- 
demned the  boycott,  but  they  found  a  conspiracy  in  restraint  of  trade 
which  brought  the  actions  oif  the  union  and  the  Federation  of  Labor 
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under  the  operations  of  the  Sherman  law  in  three  things:  First,  in 
the  strike  at  the  factory;  second,  in  the  trade  agreements  by  which 
70  out  of  82  of  the  hat  factories  in  the  country  had  been  unionized; 
and,  third,  in  the  actual  boycott  of  the  hats  of  that  firm  all  over  the 
Union  by  the  agents  of  the  Federation  of  Labor. 

Senator  Nelson.  Mffy  I  interrupt  you  for  a  minute  ? 

Mr.  Low.  Certainly. 

Senator  Nelson.  Do  I  understand  that  the  court  held  that  a  mere 
agreement  to  strike  was  an  unlawful  combination  in  violation  of  the 
Sherman  law  ? 

Mr.  Low.  No;  I  did  not  intend  to  say  that,  Mr.  Chairman.  What 
I  meant  to  say  is  that  they  found  the  fact  of  a  conspiracy  in  restraint 
of  trade  resting  on  those  three  points.     Am  I  right,  Mr.  Davenport? 

Mr.  Davenport,  Of  course  the  case  came  up  on  a  demurrer  to  the 
complaint,  and  the  allegations  of  the  complamt  set  forth  what  the 
comoination  was.  The  allegation  was  that  they  had  entered  into  a 
conspiracy  to  force  all  the  manufacturers  of  fur  hats  in  the  United 
States  to  unionize  their  factories  by  destroying  the  interstate  trade 
of  everyone  who  would  not  yield  to  their  demands.  That  was  the 
fundamental  conspiracy,  and  it  was  alleged  that  in  carrying  it  out 
they  had  succeeded,  so  that  they  had  forced  70  out  of  82  hat  manu- 
facturers to  succumb. 

In  the  due  order  of  events  in  carrymg  out  their  conspiracy  they 
came  to  this  concern  of  Loewe's  and  made  the  same  demand  upon 
him  in  order  to  carry  out  that  combination,  and  upon  his  refusal  they 
then  proceeded  to  destroy  his  interstate  trade  by  first  calling  out  all 
his  union  men,  and,  second,  by  driving  off  his  nonunion  men,  so  as 
to  prevent  production.  In  connection  therewith  and  for  the  same 
purpose  of  carrying  out  the  conspiracy,  they  sent  out  their  men  all 
over  the  country  to  the  wholesalers  in  other  States,  his  business  being 
all  but  $10,000  mterstate,  and  threatened  them  that  if  they  bought  oi 
Mr.  Ijoewe  they  would  destroy  their  business,  and  upon  the  refusal 
of  any  such  person  to  yield  to  their  demands,  they  then  proceeded  to 
threaten  that  yrholesaler's  customers  if  they  should  trade  with  him. 

The  whole  scope  of  that  Supreme  Court  decision  is  that  there  was 
a  direct  combination  alleged  in  the  complaint  to  restrain  and  destroy 
interstate  trade -in  order  to  accomplish  an  ultimate  result,  and  tlie 
means  used  to  carry  out  that  combination  were  all  tinged  and  colored 
and  made  illegal  by  the  nature  of  the  combination. 

There  is  nothing  in  that  decision  which  would  forbid  any  associa- 
tion of  men  from  striking  per  se,  but  since  every  act  done  to  carry 
out  an  illegal  combination  is  itself  illegfll  and  any  person  injured  by 
such  illegal  acts  can  resort  to  the  courts  under  this  law  and  have  his 
remedy,  the  court  held  that  there  was  a  case  stated  under  the  Sher- 
man  Act.  The  Supreme  Court  further  said  that  such  a  combination 
as  was  set  out  in  tne  complaint  was  also  clearly  unlawful  at  common 
law. 

Now,  as  I  said,  the  Supreme  Court,  in  171  United  States,  stated  in 
detail  what  sort  of  comoinations  are  not  covered  by  the  Sherman 
Act.  They  state  specifically  that  an  agreement  amoi^  the  locomo- 
tive engineers  on  an  interstate  railroad  not  to  work  for  less  than  a 
certain  sum  is  not  covered  by  the  act,  because  it  is  collateral  and  not 
•direct  in  its  action  in  restraining  interstate  trade.     Most  of  the  things 
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that  are  bothering  the  business  men  of  this  country  to  which  you 
have  alluded,  Mr.  Low,  have  been  expressly  excepted  by  the  court 
from  the  scope  of  the  Sherman  Act,  with  the  sohtary  exception  of 
agreements  between  business  men  to  limit  their  output  for  the  pur- 
pose of  controlling  prices  in  interstate  trade,  or  agreements  to  keep  up 
prices  in  interstate  trade,  or  to  eliminate  competition  in  interstate 
trade  by  parceling  out  the  country  between  them.  Those  are  within, 
the  prohibitions  of  the  Slxerman  antitrust  act,  but  all  these  other 
things  you  mentioned  that  bother  Mr.  Towne  so  much  and  which  are 
apparently  bothering  the  labor  unions,  according  to  your  understand- 
ing, are  as  clearly  outside  the  scope  of  the  Sherman  antitrust  act  and 
indeed  of  the.  power  of  Congress  as  if  they  were  occurring  in  a  for- 
eign jurisdiction.  The  observations  that  you  make  might  well  per- 
haps be  applied  to  the  antitrust  laws  of  some  of  the  States,  but  tney 
are  entirely  outside  of  the  legitimate  operations  of  the  Sherman  anti- 
trust act  as  it  is  upon  the  books  to-aay.  They  do  not  fall  within 
either  the  letter  or  spirit  of  the  Sherman  antitrust  act,  and  indeed 
are  wholly  beyond  the  power  of  Congress  to  attempt  to  regulate 
under  the  commerce  clause  of  the  Constitution. 

Mr.  Low.  May  I  ask  you  for  the  title  of  the  particular  case  in  171 
United  States  ? 

Mr.  Davenport.  It  is  the  case  of  Hopkins  v.  United  States. 

Senator  Nelson.  One  case  was  an  Ohio  case,  was  it  not,  a  case 
about  the  engineers  ? 

Mr.  Davenport.  What  I  refer  to  now  is  in  the  Hopkins  case.  This 
was  a  case  in  which  an  agreement  was  made  among  stock  brokers 
out  in  Kansas  City 

Senator  Dillingham.  What  book  are  you  reading  from? 

Mr.  Davenport.  The  171  United  States. 

Senator  Nelson.  What  is  the  title  of  the  case  ? 

Mr.  Davenport.  It  is  the  case  of  Hopkins  against  the  United 
States. 

Mr.  Low.  What  page  in  that  volume  ? 

Mr.  Davenport.  Page  593.     The  court  says: 

''It  is  not  difficult  to  imagine  agreements  of  the  character  above 
indicated.  For  example,  cattle  when  transported  long  distances  by 
rail  require  rest,  food,  and  water.  To  give  them  these  accommoda- 
tions it  is  necessary  to  take  them  from  the  car  and  put  them  in  pens 
or  other  places  for  their  safe  reception.  Would  an  agreement  among 
the  landowners  along  the  line  not  to  lease  their  lands  for  less  than 
a  certain  sum  be  a  contract  within  the  statute  as  being  in  restraint  of 
interstate  trade  or  commerce  ?  Would  it  be  such  a  contract  even  if 
the  lands  or  some  of  them  were  necessary  for  use  in  furnishing  the 
cattle  with  suitable  accommodations  ?  Would  an  agreement  between 
the  dealers  in  corn  at  some  station  along  the  line  of  the  road  not  to 
sell  it  below  a  certain  price  be  covered  by  the  act,  because  the  cattle 
must  have  corn  for  food  ?  Or  would  an  agreement  among  tlie  men 
not  to  perfoiTO  the  service  of  watering  the  cattle  for  less  than  a  cer- 
tain compensation  come  within  the  restriction  of  the  statute  ?  Sup- 
pose the  railroad  company  which  transports  the  cattle  itself  furnishes 
the  facilities  and  that  its  charges  for  transportation  are  enlianced 
because  of  an  agreement  among  the  landowners  along  the  line  not 
to  lease  their  lands  to  the  company  for  such  purposes  for  less  than  a 
named  sum,  could  it  be  successfully  contended  that  the  agreement 


224  8HBBMAK  AVIITBXJBT  LAW. 

of  the  landowners  among  themselves  would  be  a  violation  of  the  act 
as  being  in  restraint  of  interstate  trade  or  commerce  ?  Would  an 
agreement  between  the  builders  of  cattle  cars  not  to  build  them  under 
a  certain  price  be  void  because  the  effect  might  be  to  increase  the 
price  of  transportation  of  cattle  between  the  States?  Would  an 
agreement  amon^  the  dealers  in  horse  blankets  not  to  sell  them  for 
less  than  a  certain  price  be  open  to  the  charge  of  a  violation  of  the 
act,  because  horse  blankets  are  necessary  to  put  on  horses  to  be  sent 
long  journeys  by  rail,  and  by  reason  oi  the  agreement  the  expense 
of  sending  the  horses  from  one  State  to  another  for  a  market  might 
be  thereby  enhanced?  Would  an  agreement  among  cattle  drivers 
not  to  drive  the  cattle  after  their  arrival  at  the  raili:oad  depot  at 
their  place  of  destination  to  the  cattle  yards  where  sold  for  less  than 
a  minimum  sum  come  within  the  statute?  Would  an  agreement 
among  themselves  by  locomotive  engineers,  firemen,  or  trainmen 
engaged  in  the  service  of  an  interstate  railroad  not  to  work  for  less 
than  a  certain  named  compensation  be  illegal  because  the  cost  of 
'transporting  interstate  freignt  would  be  thereby  enlianced?  Agree- 
ments similar  to  these  might  be  indefinitely  suggested.  In  our  opin- 
ion all  these  queries  should  be  answered  in  the  negative/' 

Mr.  IjOW.  The  fact  of  the  actual  existing  situation  is  that  labor  men 
and  those  interested  in  organized  labor  all  over  tlie  Union  are  greatly 
alarmed  lest  this  decision  m  tlie  hatters'  case  should  limit  their  right 
to  combine  into  unions  and  with  each  other,  should  limit  their  right 
to  strike,  and  should  limit  their  right  to  make  trade  agreements  with 
their  employers.  I  think  that  lawyers  almost  uniformly  say,  what 
Judge  Davenport  says,  that  it  does  not  do  any  such  thing.  But 
members  of  the  labor  unions  are  not  lawyers,  and  they  fear  Jt  does. 
I  do  not  know  whether  all  their  leaders  think  so.  But  that  is  the 
genesis  in  my  view  of  the  fear  on  the  part  of  organized  labor — the 
very  fact  that  the  strike  was  mentioned  and  the  trade  agreement 
with  their  employer  was  mentioned — that  those  tilings,  if  they  came 
before  the  Supreme  Court  in  some  form  would  be  declared  illegal, 
and  that  other  rights  which  are  admitted  almost  everywhere,  and 
which  are,  as  most  of  us  think,  primary  rights  on  their  part  and  on  the 
part  of  their  employers,  may  be  called  in  question. 

At  any  rate,  it  is  because  of  that  that  we  propose, this  absolute 
recognition  in  the  Sherman  law. 

Senator  Nelson.  The  Supreme  Court  in  a  recent  case,  I  think  a 
Kentucky  case  against  the  Louisville  &  Nashville  Railroad,  prac- 
tically decided  that  that  was  a  case  in  wliich  the  question  involved 
was  whether  they  had  a  right  to  discharge  an  employee  because  he 
belonged- to  a  labor  organization.  And  the  court  in  its  opinion  held 
that  the  company  had  an  absolute  right  to  discharge  the  man,  and 
the  man  had  the  absolute  right  to  quit  witliout  assigning  any  reason. 
It  seems  to  me  that  that  has  a  bearing  on  the  strike  question. 

Mr.  Davenport.  Also  the  court  expressly  held  that  there  is  no  real 
relation  between  a  labor  union  and  interstate  commerce.  Of  course 
the  members  of  a  trades  union,  like  the  members  of  a  church,  could 
get  together  and  conspire  against  interstate  traffic,  but  so  far  as  con- 
cerns the  right  of  labor  unions  to  organize  and  do  everything  legiti- 
mate* it  is  provided  in  the  statutes  of  the  United  States  that  they  may 
organize,  and  this  fear  that  exists  on  the  part  of  labor  unions,  if  any 
such  fear  existed,  could  be  very  easily  dissipated. 
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Mr.  Emery.  Long  before  the  decision  in  the  Comer  case  contracts 
were  made  by  employers  with  organized  labor  and  by  even  receivers; 
and  under  tms  very  act  a  United  States  judge  instructed  the  receiver 
of  a  railroad  to  enter  into  a  bargain  with  the  locomotive  engineers 
and  commended  the  bargain  itself,  and  clearly  pointed  out  the  right 
of  the  men  to  make  such  bargain,  while  at  the  same  time  objecting  to 
certain  things  in  the  proposed  contract  which  in  the  opinion  of  the 
court  were  in  restraint  of  trade. 

Mr.  Low.  What  is  the  case  ? 

Mr.  Emery.  Waterhouse  against  Comer. 

Mr.  Low.  I  know  perfectly  well  the  attitude  of  the  leaders  of  or- 
ganized labor  in  reference  to  the  decision  in  the  Adair  case,  referred 
to  by  the  Chairman.  They  were  not  disturbed  by  it  in  the  sUghtest 
degree,  because  they  said  tnat  whatever  restriction  is  put  on  the  em- 
ployer is  certain  to  be  put  on  the  employee.  And  their  attitude  is 
that  both  the  emplover  and  employee  ought  to  be  free.  To  use  an 
illustration  which  I  neard  used  at  the  time:  If  an  employer  wanted 
to  say  that  he  would  employ  only  redheaded  men,  that  might  be 
foolish,  but  he  was  within  his  rights.  In  other  words,  I  do  not  think 
that  the  leaders  of  organized  labor,  the  wiser  ones^  at  all  events,  were 
at  all  disturbed  by  that  decision.  That  decision  being  followed 
shortly  afterwards  by  the  decision  in  the  Uability  biU  and  the  hatters' 
decision,  the  three  decisions  together  made  upon  organized  labor  the 
impression  I  have  mentioned. 

It  was  because  we  thought  that  the  claims  of  organized  labor  in 
connection  with  this  situation  were  partly  right  that  we  tried  to 
recognize  that  fact  in  our  bill. 

In  other  words,  what  has  been  said  to  me,  for  example,  in  connec- 
tion with  this  bill,  when  it  was  being  drafted,  was  that  organized 
labor  thought  it  ought  to  be  exempted  altogether  from  the  operation 
of  the  Sherman  Act,  and  that  position  has  since  been  pubhcly  taken 
by  the  Federation  of  Labor.  They  do  not  think  they  ought  to  be.  in 
it  at  all,  on  the  ground  that  the  labor  that  produces  is  so  different 
from  the  thing  produced  that  you  can  not  legislate  wisely  in  the  same 
law  as  to  both  things. 

Now,  so  far  as  labor  is  engaged  in  production,  I  think  that  is  a 
good  claim.  I  think  that  they  have  the  right  to  combine,  the  right 
to  strike,  the  right  to  make  trade  agreements.  But  when  labor  under- 
takes to  interfere  with  the  sale  and  distribution  of  the  products  of 
labor,  it  seems  to  us  that  it  has  left  the  field  of  labor  and  entered  the 
field  of  restraint  of  trade,  just  as  definitely  as  any  trust,  and  that  it 
therefore  ought  to  be  amenable  to  the  Sherman  law  so  long  as  that 
law  is  on  the  statute  books. 

The  purpose  of  this  amendment,  as  we  submitted  it  to  the  House, 
is  that  nothing  in  this  law  should  hereafter  be  enforced  ''so  as  to  in- 
terfere with  or  to  restrict  any  right  of  employees  to  strike  for  any 
purpose  not  unlawful  at  common  law,  or  to  combine  or  to  contract 
witn  each  other  or  with  employers  for  the  purpose  of  obtaining  from 
employers,  peaceably  or  by  anv  means  not  unlawful  at  common  law, 
satisfactory  terms  for  their  labor  or  satisfactory  conditions  of  em- 
ployment, or  as  to  interfere  with  or  to  restrict  any  right  of  employers 
lor  any  purpose  not  unlawful  at  common  law  to  discharge  all  or  any 
of  their  employees  or  to  combine  or  to  contract  with  each  other  or 
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with  employees  for  the  purpose  of  obtaining  labor  on  satisfactory 
terms  peaceably  or  by  any  means  not  unlawful  at  common  law/' 

In  other  words,  we  want  to  recognize  the  right  of  both  employers 
and  employees  in  fields  that  seem  to  us  to  he  outside  the  Sherman  law 
altogether. 

But  the  necessity  for  such  action,  the  importance  of  it,  I  think,  lies 
in  a  psychological  condition  in  the  minds  of  organized  labor  all  over 
the  Umted  States  at  the  present  moment. 

Mr.  Emery.  I  would  ask  Mr.  Low  if  the  present  section  that  he  is 
discussing  hero  is  satisfactory  to  organized  labor  at  the  present  time- — 
if  they  indorse  it  ? 

Mr.  Low.  No ;  they  do  not,  because  they  want  to  go  further.  They 
want  to  be  taken  out  of  the  act  altogether. 

Mr.  Davenport.  When  you  speak  of  organized  labor,  you  of  course 
speak  of  the  officers,  the  spokesmen  ?  You  have  no  idea  of  speaking 
«o  with  reference  to  the  great  mass  of  laborers  ? 

Mr.  Low.  I  am  deaUng  with  the  situation  as  it  unquestionably 
exists.  Those  who  were  represented,  for  instance,  by  the  American 
Federation  of  Labor  at  the  conference  held  in  Washington  a  few 
weeks  ago^ — one  of  the  most  representative  conferences  of  that  body 
ever  held  in  the  United  States^ — did  demand  the  right  to  be  excluded 
from  this  law. 

My  proposition  is  that  it  is  far  wiser  to  recognize  that  demand  so 
far  as  it  is  just  than  to  turn  a  deaf  ear  to  a  proposition  of  that  sort 
and  say  that  the  law  does  not  mean  that  now.  They  say  it  does.  I 
do  not  think  that  any  assurance  from  the  legal  fraternity  would 
make  them  beUeve  otherwise.  Therefore  I  think  it  is  desirable  to 
amend  the  law,  so  far  as  we  think  it  desirable  to  amend  it. 

In  other  words,  I  beheve  in  recognizing  the  right  to  strike,  to  com- 
bine, and  to  make  trade  agreements.  I  do  not  oelieve  that  there  is, 
or  ever  has  been,  any  right  on  the  part  of  labor  to  maintain  an  inter- 
state boycott  such  as  was  condemned  in  the  Loewe  case. 

Senator  Dillingham.  Has  there  been  any  decision  of  a  court  that 
requires  such  recognition  as  you  have  mentioned  now  to  overcome  it? 

Mr.  Low.  There  have  been  several  decisions  that  have  created  the 
fear.  I  want  to  say  that  they  suggest  fear;  because  every  legal 
friend  I  have  takes  exactly  the  position  that  Judge  Davennort  and 
Mr.  Emery  take.  On  the  other  hand,  notwithstanding  tnat,  the 
fear  has  arisen  and  is  very  strong  at  the  present  time,  and  I  think 
it  is  good  judgment  to  recognize  it. 

Senator  Nelson.  Permit  me  to  suggest  that  I  think  you  misunder- 
stand these  labor  men.  It  is  not  the  fear  that  they  have  not  the  right 
to  strike  or  to  combine  to  raise  wages ;  but  what  they  are  driving  at 
is  they  want  to  have  what  they  call  the  ''closed  shop  legaUzed,  and 
they  want  the  right  to  boycott.  Those  are  the  two  points  that  they 
are  aiming  at,  and  not  the  others.  Now,  are  you  in  favor  of  any- 
thing that  tends  to  legaUze  the  closed  shop  and  prevent  men  from 
working  unless  they  belong  to  the  union,  or  are  you  in  favor  of  boy- 
cotting a  man^s  trade  ?  Suppose  you  were  a  manufacturer  of  boots 
and  shoes  and  they  came  to  you  and  said  that  you  should  not  employ 
any  but  union  men;  would  you  feel  that  you  must  submit  to  that,  and 
if  not  that  they  would  travel  all  over  the  country  and  break  up  your 
trade  ?    Do  you  want  that  legahzed  ? 

Mr.  Low.  No;  that  is  exactly  what  I  say  I  object  to. 
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Senator  Nelson.  Is  not  that  exactly  what  they  want  when  you 
boil  it  down  ? 

Mr.  Low.  They  say  that  they  want  to  be  exempted  from  this  law. 
Mr.  Gompers  said  before  the  House  committee  and  in  public  that 
he  believed  in  the  right  to  boycott,  but  that  in  the  broad  sense  we 
have  no  desire  to  recognize,  and  we  do  not  think  it  ought  to  be  rec- 
ognized. Personally,  1  stand  in  the.  position  of  the  Anthracite  Coal 
Commission  when  they  made  a  distinction  between  what  they  called 
a  primary  and  a  second  boycott.  They  thought  it  might  be  per- 
fectly legal  for  all  the  members  of  the  union  together  not  to  pat- 
ronize anyone  whom  they  wished  not  to  patronize.  That  is  what 
they  called  a  primary  boycott.  But  when  the  men  went  beyond  that, 
and  tried  to  prevent  others  from  dealing  with  those  whom  they  had 
ceased  to  deal  with,  they  went  into  what  the  Commission  called  a 
secondary  boycott.  This  the  Commission  condenmed,  and  so  do  I 
condemn  it. 

With  regard  to  the  closed  shop,  the  matter  came  before  me  some 
10  or  12  years  ago  in  a  request  to  arbitrate  that  question  in  New 
York  City  between  the  Typothetae  and  Typographical  Union  No.  6, 
and  I  found  in  favor  of  the  open  shop,  on  tne  ground  that  the  union 
had  no  more  right  to  say  to  an  employer  whom  he  should  employ 
than  lie  liad  to  say  whom  they  should  admit  into  their  union.  But 
that  does  not  mean  that  if  I  were  a  manufacturer  I  should  not  prefer 
to  deal  with  union  labor.  Personally,  I  am  very  much  in  sympathy 
with  many  of  the  aspirations  of  union  labor.  I  think  organized  labor 
has  done  a  great  deal  to  improve  the  conditions  of  labonng  men;  but 
I  can  also  imagine  conditions  in  whicli  it  might  be  more  advantageous 
to  employ  nonunion  men.  Were  I  an  employer,  I  should  want  to  be 
free  to  employ  either  all  union  men  or  all  nonunion  men,  or  both 
together,  just  as  I  should  want. 

Senator  Nelson.  Would  you  favor  a  proposition  allowing  men  to 
combine  to  strike  for  better  wages,  provided,  however,  that  they  can 
not  combine  to  exclude  nonunion  men  from  getting  employment,  and 
provided  that  they  can  not  combine  to  boycott  a  man's  trade  who 
employs  nonunion  labor  ?  How  would  such  a  provision  as  that  suit 
you? 

Mr.  Low.  I  do  not  know  what  effect  such  a  provision  would  have 
on  interstate  commerce.  I  think  the  provision,  as  I  suggested  it 
first,  really  covers  the  whole  situation.  As  I  understand,  there  are 
decisions  that  recognize  tlie  right  of  labor  to  strike  for  any  or  for  no 
cause.  I  do  not  see  how  it  is  easy  to  do  otherwise,  because  you  can 
not  make  men  work  if  they  do  not  want  to  work. 

Senator  Nelson.  They  have  now  a  right  to  combine  for  higher 
wages  and  to  strike.  Having  those  two  rights,  what  others  do  they 
want,  or  what  others  ought  we  to  give  them  ?    That  is  the  question. 

Mr.  Low.  The  right  to  make  trade  agreements  with  their  employers. 
I  think  that  the  right  to  interfere  with  the  distribution  and  sale  of 
the  finished  product,  by  labor,  through  restraint  of  trade,  should  be 
denied.  That  seems  to  be  the  only  question  that  is  in  the  contem- 
plation of  this  law  at  all.  I  do  not  think  these  others  rights  interfere 
with  interstate  commerce. 

Mr.  Davenport.  Take  the  first  case  that  came  up  in  1893  in  New 
Orleans  under  the  Sherman  act,  United  States  v.  Workingmen's  Amal- 
gamated Association,  64  Fed.  Rep.  998.     There  the  employees  con- 
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oerned  struck,  and  th3  matter  grew  to  such  proportions  that  finally 
all  the  unions  engaged  in  hauling  stuff  from  the  railroad  depot  and 
the  steamsliips  struck  ior  the  purpose  of  forcing  the  original  concern 
to  yield  to  their  demands.  Now,  tliat  was  a  combination  to  paraly2ie 
interstate  trade  for  the  purpose  of  coercing  that  concern.  Do  you 
think  that  the  employees  of  an  interstate  road  ought  to  have  the  right 
to  strike  for  the  purpose  of  tying  up  the  busin  .ss  and  inflicting  on 
the  community  all  the  loss  and  injury  and  suffering  nocessarQ}^  en- 
tailed by  such  a  course?  Or,  take  the  Debs  caso  (158  U.  S.).  That 
was  a  strike  gotten  up  because  the  men  wero  tr3ring  to  prevent  the 
railroads  from  hauling  Pullman  cars.  They  were  aiming  at  the  Pull- 
man Company,  because  the  Pullman  Company  had  a  disagreement 
with  its  workmen  at  its  factory,  those  engaged  in  building  its  cars. 
If  that  had  gone  on  for  three  or  four  days  longer  the  country  would 
have  been  starved  to  deatli. 

Now,  there  was  a  combination  on  tlie  part  of  these  people  to  par- 
alyze interstate  traffic  for  the  purpose  of  helping  out  somebody  else. 
Or,  take  the  case  of  the  Toledo,  Ann  Arbor  and  Michigan  road  v. 
Pennsylvania  Company  et  al.,  where  the  employees  of  a  railroad,  the 
Toledo  and  Ann  Arbor,  had  refused  to  work,  and  in  order  to  coerce 
that  road  Cliief  Artliur  was  going  to  enforce  rule  No.  12  of  the 
Brotherhood  of  Locomotive  Engineers,  wJiich  proliibited  the  engi- 
neers from  hauling,  or  authorized  him  to  dirtx;t  the  engineers  on  con- 
necting roads  to  refuse  to  haul,  any  of  the  cars  of  t}ie  'f  oledo  railroad. 
There  the  trouble  was  that  tlie  JPennsylvania  road  and  other  con- 
necting roads  were  about  to  agree  witji  Chief  Arthur  and  his  men 
not  to  naul  the  cars  of  the  Ann  Arbor  road. 

Now,  that  has  nothing  to  do  with  production.  I  do  not  know 
whether  tlie  common  law  would  bear  upon  it.  I  think  that  the  court 
would  hold  that  it  did,  and  did  so  liold  in  the  Debs  case.  Now,  do  you 
not  think  that  everything  between  employers  and  employees,  for  in- 
stance to  tie  up  interstate  traffic,  ought  to  be  proliibited? 

Of  course,  in  the  case  of  Arthur  v.  Oakos  in  the  63d  Federal  Re- 
porter, Mr.  Justice  Harlan  lays  down  the  distinction  as  plainly  as 
can  be.  Judge  Jenkins  had  absolutely  prohibited  the  employees  of 
the  Northern  Pacific  fr(>m  striking. 

Senator  Nelson.  And  from  quitting  ? 

Mr.  Davenport.  And  from  quitting,  yes;  or  agreeing  to  quit. 
When  tlie  matter  came  before  the  circuit  court  of  appeals.  Judge 
Harlan  said  these  men  have  a  perfect  right  to  quit,  so  far  as  strik- 
ing per  se  is  concerned,  and  this  injunction  of  Judge  Jenkins  forbids 
that.  It  should  be  modified.  To  what  extent?  Why,  there 
are  allegations  in  this  complaint  that  tliey  are  striking  for  the  pur- 
pose of  injuring  the  business  of  the  company,  and  so  far  as  that  is 
concerned  it  should  not  stand.  Motive  makes  all  tlie  difference  in  the 
world  as  to  the  legaUty  of  a  strike,  just  as  motive  makes  all  the  dif- 
ference in  the  world  as  to  the  legality  of  other  acts,  and  the  trouble 
about  this  provision,  as  I  view  it,  is  that  it  would  legalize  strikes  for 
the  closed  shop.  Of  course,  the  introduction  of  this  phrase  **for  any 
purpose  not  unlawful  at  common  law"  may  have  some  effect,  but  it 
would  certainly  confuse  it.  The  effect  of  that  would  be  to  legalize 
strikes  for  the  closed  shop.  The  engineers,  for  instance,  could  refuse 
to  work  for  any  railroad  that  would  hire  nonunion  men.  It  would 
prevent  agreements  between  employers  and  employees.    It  would 
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legalize  bovcotts  in  every  phase  and  would  sanctify  this  infernal 
blacklist  which  employers  have  indulged  in,  by  whicn  a  poor  fellow 
who  fell  under  the  ban  of  one  railroad  company  could  not  get  work 
from  any  other  company. 

This  modification  suggested  here,  *'for  any  purpose  not  unlawful  at 
common  law,"  may  have  some  effect  in  changing  it,  as  I  have  sug- 
gested. It  goes  very  much  further,  I  think,  than  the  gentlemen  pro- 
posing it  would  want  to  go;  because  you  remember  what  Mr. 
Gompers  said  before  the  House  conunittee,  that  men  were  at  one  time 
hanged  for  striking.  There  is  no  doubt  that  at  conmaon  law  any  com- 
bination on  the  part  of  laboring  men  to  raise  their  wages  beyond  the 
current  figure  and  every  combmation  of  employers  to  depress  wages 
below  the  current  figure  was  a  criminal  conspiracy.  That  was  the 
conunon  law  of  England.  And,  bs  I  said  before,  this  expression  here, 
"not  unlawful  at  common  law,"  is  not  a  happy  one. 

Mr.  Jenks.  Mr.  Chairman,  may  I  ask  Mr.  Davenport  a  question? 

Senator  Nelsok.  Yes. 

Mr.  Jenks  (to  Mr.  Davenport).  When  you  refer  to  the  common 
law,  in  connection  with  Mr.  Gomper's  suggestion  as  to  the  common 
law  at  that  time  when  it  provided  that  people  could  be  hung  for 
striking,  you  did  not  make  a  distinction  between  what  the  common 
law  was  under  King  James  and  Queen  Elizabeth  and  what  the  com- 
mon law  was  when  it  became  more  developed. 

Air.  Davenport.  I  catch  yoxir  point. 

Mr.  Jenks.  Let  me  complete  my  statement.  I  quite  agree  with  you 
that  motive  makes  all  the  difference  in  the  world  when  it  comes  to  the 
case  of  laboring  men  or  others.  But  I  think  it  is  fair  to  question 
whether  any  body  of  laboring  men  could  have  as  a  primary  motive 
the  object  of  destroying  interstate  commerce  or  tying  it  up.  I  think 
we  ought  to  be  careful  when  we  speak  of  a  thing  so  indefinite  as 
motive.  The  primary  motive,  of  course,  of  the  laboring  men  is  to  in- 
crease their  wages  or  do  some  such  thing.  They  may  taKe  an  unlavt'ful 
means  to  carry  out  what  may  be  a  good  motive.  It  seems  to  me  that 
in  speaking  of  their  motive  you  should  make  that  distinction.  I  think 
it  is  absurd  on  the  face  of  it  to  say  that  the  unions  would  have  for 
their  primary  motive  these  illegal  things.  Their  primary  motive  is 
to  get  some  good  thing  for  themselves  by  lawful  means. 

Mr.  Davenport.  Well,  we  will  take  a  concrete  case.    I  assume  that 

Jou  will  admit  that  if  it  is  possible  for  men  to  do  these  things  the 
iw  ought  to  be  that  they  shall  not  do  them.  Motive,  of  course,  has 
everything  to  do  in  determining  the  quality  of  an  act.  An  act  may  be 
innocently  done  for  one  purpose  that  may  not  for  another.  That  was 
held  in  Aikens  v.  Wisconsin  (193  U.  S.). 

In  the  case  mentioned  a  while  ago,  the  case  of  Loewe  v.  Lawlor  (208 
U,  S.),  they  did  not  want  Loewe's  business  particularly  to  be  union- 
ized. His  relations  with  his  employees  were  wholly  satisfactory. 
The  object  was  to  get  a  hat  of  a  certain  grade  with  the  union  label 
in  it  in  order  to  enable  them  to  attack  the  business  of  a  large  manufac- 
turer in  Yonkers  who  would  not  unionize  his  shop.  Loewe  was  only 
a  pawn  in  the  ^ame.  They  actually  told  Mr.  Loewe  that  they  had  no 
fault  to  find  with  his  business ;  that  his  wages  and  all  other  conditions 
were  satisfactoiy;  but  they  said  we  want  you  to  unionize  your  shop, 
and  thereby  gain  the  right  to  use  the  union  label  in  your  hats,  so  thai 
we  can  go  to  the  dealers  and  say,  ''You  must  not  buy  Waring's  hats 
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because  here  is  a  hat  of  a  similar  quality  with  a  union  label  in  it.'' 
Do  you  consider  that  a  commendable  motive — to  destroy  Mr.  Loewe 
in  order  that  they  may  attack  the  Yonkers  people  ? 

Or,  take  the  case  of  the  Buck  Stove  and  Range  Company.  That 
company  had  agreements — that  fact  was  admitted — with  the  metal 
polishers'  imion  and  with  the  molders'  union  that  all  disputes  should 
De  submitted  to  arbitration.  The  particular  dispute  in  question  was 
submitted  to  arbitration  and  the  award  and  decision  were  against  the 
union.  Nevertheless,  the  union  officers  in  St.  Louis,  throwing'  over^ 
board  their  agreements,  began  this  business  of  applying  the  boycott. 
They  applied  it  through  the  labor  unions  of  St.  Louis.  They  then 
applied  to  the  International  Union  of  Polishers,  with  the  result  that 
all  labor  unions  in  the  United  States,  through  the  machinery  of  the 
American  Federation  of  Labor,  are  being  brought  to  bear  to  destroy 
the  interstate  tirade  of  the  Buck  Stove  and  Range  Company,  when  the 
men  out  there  were  entirely  in  the  wrong,  as  is  established  by  the  find- 
ing of  Justice  Grould. 

So  I  say  that  your  hypothesis  that  it  is  inconceivable  that  men 
would  resort  to  these  things  from  wrong  motives,  or,  to  put  it  in  other 
words,  from  misguided  motives,  is  an  incorrect  assimiption.  The  fact 
is,  it  is  because  these  things  are  done  that  the  law  was  passed,  and  it 
is  because  they  have  been  done  that  the  courts  have  denounced  them 
and  applied  the  law  to  them. 

The  miplication  is  that  these  people  ought  to  be  permitted  to  do 
these  things  by  express  terms  of  law  because  it  is  inconceivable  that 
they  would  do  these  things.    That  is  a  mistaken  assumption. 

Senator  Nelson.  It  is  now  five  minutes  of  12,  and  we  shall  have 
to  quit  for  the  day.  I  wish  to  see  if  we  can  make  an  arrangement 
about  time  for  another  hearing.  You  want  to  be  heard  furflier  on 
this,  I  presume,  Mr.  Low  ? 

ifr.  Low.  I  myself  have  almost  finished,  but  I  think  there  are 
others  who  desire  to  speak. 

Semator  Nelson.  Are  there  others  who  would  like  to  be  heard  on 
the  same  side  ? 

Mr.  Low.  I  think  Professor  Jenks  would  like  to  be  heard. 

Senator  Clarke.  The  session  of  Congress  is  approaching  a  close, 
and  we  ought  to  meet  shortly. 

Senator  Nelson.  Can  you  meet  next  Tuesday  ? 

Senator  Clarke.  Why  not  take  it  up  on  Saturday— but  perhaps 
there  will  be  a  session  of  the  Senate  on  Saturday. 

Mr.  Emery.  We  have  a  hearing  before  the  House  Judiciary  Com- 
mittee on  the  Hepburn  bill  on  Saturday. 

Mr.  Low.  Could  we  meet  to-morrow  ? 

Senator  Dillingham.  I  have  another  committee  for  to-morrow,  at 
which  I  preside,  that  has  important  bills  before  it. 

Senator  Nelson.  And  on  Monday  we  have  a  meeting  of  the  fuU 
Judiciary  Committee,  so  that  this  suDcommittee  could  not  meet  then> 
but  on  Tuesday  it  could. 

Senator  Dillinoham.  I  can  be  here  on  Tuesday  morning. 

Senator  Clarke.  So  can  I. 

Senator  Nelson.  Let  us  meet,  then,  on  Tuesday,  sharp  at  10 
o'clock.  The  trouble  with  us  is  that  we  are  all  members  of  other 
committees.     I  am  myself  a  member  of  four  working  committeeB^ 
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and  the  other  members  of  this  subcommittee  are  in  the  same  situa- 
tion.  Then  we  have  to  attend  the  sessions  of  the  Senate,  so  that  we 
have  only  the  forenoons  at  our  disposal.  We  will  adjourn,  then, 
until  Tuesday  next. 

Mr.  Low.  Would  it  be  convenient  for  Mr.  Davenport  and  Mr. 
Emery  to  go  on  at  that  time  ?    • 

Mr.  Davenport.  Yes. 

Mr.  Low.  I  beheve  it  will  be  inconvenient  for  Professor  Jenks  to 
be  here  before  the  end  of  the  week. 

Senator  Nelson.  Let  us  all  be  here  promptly  at  10  o'clock  on 
Tuesday.  I  should  be  glad  to  call  a  meetiag  for  an  earUer  day  if  I 
coidd. 

Mr.  Davenport.  I  should  like  to  have  an  hour  or  so  to  point  out 
the  objections  we  have  to  this  bill  and  the  Foraker  bill,  because  there 
18  the  same  vice  in  both. 

Senator  Nelson.  I  shall  be  glad  to  hear  you  on  the  Foraker  bilL 

Senator  Clarke.  Whom  do  you  represent  ? 

Mr.  Davenport.  The  American  Anti-Boycott  Associatiou. 

Senator  Clarke.  Composed  of  railroad  companies  and  manufac- 
turers' associations? 

Mr.  Davenport.  Composed  of  employers. 

Senator  Clarke.  Railroad  companies  and  manufacturers? 

Mr.  Davenport.  Manufacturers  and  employers.  Railroad  com- 
panies do  not  have  anything  to  do  with  us. 

Mr.  Nathan  Bijur.  I  should  Uke  to  be  allowed  to  furnish  a  brief 
in  lieu  of  a  personal  hearing,  as  I  can  not  be  here. 

Senator  Nelson.  That  will  be  sufficient.  We  will  have  your  brief 
printed  in  the  proceedings. 

(The  subcommittee  thereupon  adjourned  until  Tuesday  next,  April 
28,  at  10  o'clock  a.  m.) 


Washington,  D.  C,  Tuesday ,  April  28,  1908. 

The  subcommittee  met,  pursuant  to  adjournment,  at  10  a.  m. 

Present:  Senators  Nelson  (chairman),  Depew,  Dillingham,  and 
Clarke. 

Senator  Nelson.  We  will  now  proceed  with  the  hearings  on  the 
bills  before  the  subconunittee. 

STATEMENT    OF   JOSEPH    NIMMO,   JB.,    STATISTICIAN   AND 

ECOHOMIST,  OF  WASHIirQTOV,  D.  C. 

Mr.  NiMMO.  Mr.  Chairman  and  gentlemen,  the  antitrust  act  of 
July  2,  1890,  is  one  of  the  most  unfortunate  legislative  misadventurea 
ever  placed  upon  the  statute  books  of  the  United  States.  I  will 
enumerate  some  of  its  errors: 

First.  It  was  assumed  at  the  time  when  it  appeared  as  a  bill  in 
Congress  that  it  applied  only  to  commercial  and  industrial  combina- 
tions and  mainly  to  department  stores  and  combined  industries.  It 
never  had  that  elBFect.  No  department  store  was  ever  indicted  and 
it  is  safe  to  say  none  ever  will  be.  It  has  also  failed  in  its  application 
to  combined  industries. 
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Second.  The  words  ** railroad"  and  ** railroad  rates"  do  not  occur 
ia  the  statute;  hence  it  was  assumed  that  it  had  no  reference  to  rail- 
roads or  to  railroad  transportation.  But  the  Supreme  Court  of  the 
United  States  subsequently  declared  that  it  does  apply  to  railroads 
almost  exclusively. 

Third.  It  was  assumed  that  the  act  applied  only  to  unreasonable 
or  unlawful  rates,  as  the  act  is  entitled  *^An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies."  But  the 
Supreme  Court  of  the  United  States  ruled  that  the  act  repealed  the 
common-law  rule  of  reasonableness  and  by  the  use  of  the  word  '*  every" 
included  contracts  and  combinations  of  all  sorts,  whether  reasonable 
or  unreasonable. 

Fourth.  It  was  the  main  intent  of  the  law  to  conserve  competition 
and  to  prevent  combinations.  It  had  just  the  opposite  eflFect  as  it 
applied  to  the  railroads.     It  forced  them  to  consobdate. 

Fifth.  The  act  is  commonly  known  as  the  **  Sherman  antitrust 
act,"  but  Senator  Hoar,  chairman  of  the  Senate  Committee  on  the 
Judiciary,  declared  in  a  speech  in  the  Senate  on  January  6,  1903,  that 
Senator  Sherman  *^had  nothing  to  do  with  it  whatever." 

Did  ever  any  such  series  of  misadventures  attend  any  other  act  of 
Congress  ?  I  had  a  full  and  free  conference  on  the  subject  with  Sen- 
ator Hoar  and  he  handed  to  me  this  copy  of  his  speech  in  galley  slips 
which  I  hold  in  mj  hand.  I  prize  it  highly  in  remembrance  "of  the 
great  Senator.  It  is  entitled  ^'Speech  of  Senator  Hoar,  delivered  in 
the  Senate  Tuesday,  January  6,  1903." 

In  this  speech  occur  the  following  expressions: 

We  undertook  by  law  to  clothe  the  courts  with  the  power  and  impose  on  them  and 
the  Department  of  Justice  the  duty  of  preventing  all  combinations  in  restraint  of 
trade.  It  was  believed  that  the  phrase  '4n  restraint  of  trade"  had  a  technical  and 
well-understood  meaning  in  the  law.  It  was  not  thought  that  it  included  every 
restraint  of  trade  whether  healthy  or  injurious. 

We  were  disappointed  in  one  particular.  The  court  by  one  majority,  and  against  the 
very  earnest  ana  emphatic  dissent  of  some  of  its  great  lawyers,  declined  to  give  a 
technical  meaning  to  the  phrase  '*in  restraint  of  trade,"  and  held,  in  one  important 
case,  that  if  trade  were  restrained  by  an  agreement  it  was  no  matter  whether  it  were 
injuriously  restrained  or  no. 

The  judicial  history  of  the  act  is  clearly  stated  in  Senate  Document 
No.  73,  Fifty-ninth  Congress,  second  session,  the  same  being  a  ''Reply 
of  Attorney-General  Knox,  dated  Januarv  3,  1903,  to  a  communica- 
tion dated  December  20,  1902,  from  the  Hon.  George  F.  Hoar,  chair- 
man of  the  Committee  on  the  Judiciary  of  the  United  States  Senate." 

From  this  official  record,  it  appears  that  the  first  case  tried  under 
the  ''Antitrust  act  of  July  2,  1890,''  was  the  case  of  United  States  v. 
E.  C.  Knight  Company,  a  Sugar  Trust  case  involving  a  combination 
of  sugar  refineries  assumed  to  be  a  combination  in  restraint  of  trade 
or  commerce  in  refined  sugar. 

Senator  Nelson.  That  was  the  sugar  case.  We  know  how  that 
was  tried.  The  material  point  in  that  case  was  that  the  power  of  the 
Federal  Government  did  not  extend  to  manufacture,  out  only  to 
commerce. 

Mr,  NiMMO."  Did  not  extend  to  the  regulation  of  production. 

Senator  Nelson.  Yes. 

Mr.  NiMMO.  The  Supreme  Court  of  the  United  States  held  that  it 
was  not  within  the  prohibition  of  the  antitrust  act,  which  related  to 
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commerce  among  the  States,  and  that  it  was  for  the  States  to  regu- 
late production.    This  decision  was  rendered  March  26,  1896. 

This  seems  to  knock  the  whole  antitrust  act  in  the  head,  for  it  was 
still  assumed  that  the  act  related  only  to  conmoiercial  and  industrial 
contracts  or  combinations. 

But  in  the  course  of  three  years  some  fertile  brain  conceived  the 
idea  that  perhaps  the  act  applied  to  raihroad  combinations,  notwith- 
standing the  fact  that  the  words  '* railroad"  or  ''railroad  rates''  are 
not  in  tne  act.  Accordingly  a  case  was  instituted  against  the  Trans- 
Missouri  Freight  Association.  It  was  appealed  from  the  district  court 
of  Kansas  to  the  circuit  court  of  appeals  of  the  eighth  district,  both  of 
which  decided  that  the  act  does  not  apply  to  railroads,  but  the  Supreme 
Court  of  the  United  States  on  Marcn  22,  1897,  decided  that  the  law 
does  apply  to  railroads  and  that  it  prohibits  all  contracts  in  restraint 
of  trade  or  conmierce  among  the  States  and  with  foreign  nations 
whether  the  restraint  be  reasonable  or  unreasonable;  in  other  words, 
that  it  repeals  the  time-honored  rule  of  the  common  law,  which  I  have 
already  characterized  as  misadventure  nuirber  three. 

Senator  Clarke.  In  what  case  was  that  decided  ? 

Mr.  NiMMo.  In  the  Trans-Missouri  case. 

Senator  Clarke.  Did  not  Judge  Brewer  afterwards  in  his  separate 
opinion  state  that  he  agreed  to  that  judgment  simply  because  in 
that  particular  case  the  agreement  was  unreasonable?  However, 
proceed  with  your  argument.     I  shall  not  interrupt  you. 

Mr.  NiMMo.  The  opinion  in  this  case  was  opposed  by  four  great 
justices — Justices  White,  Field,  Gray,  and  Shiras — upon  the  ground 
that  the  only  restraints  condemned  by  the  statute  were  unreasonable 
restraints,  which,  as  remarked  by  Senator  Hoar,  are  unlawful  at 
common  law.  The  crudity  and  the  utter  impracticability  of  the 
antitrust  act  of  July  2,  1890,  is  now  generally  conceded.  In  his 
recent  special  message  to  Congress,  dated  Marcn  25,  1908,  President 
Roosevelt  said : 

ThiB  antitrust  act  was  a  most  unwisely  drawn  statute.  It  is  mischievous  and 
unwholesome  to  keep  upon  the  statute  book,  unmodified,  a  law  like  the  antitrust 
law,  which,  whUe  in  practice  only  partially  effective  against  vicious  combinations, 
has  nevertheless  in  theory  been  construed  so  as  sweepingly  to  prohibit  every  combi- 
nation for  the  transaction  of  modem  business.  The  (Congress  can  not  afford  to  leave 
it  on  the  statute  book  in  its  present  shape. 

So  far  we  are  all  agreed.  But  just  here  we  come  to  the  parting 
of  the  ways.  This  Senate  bill  6440  is  based  upon  the  idea  tnat  the 
antitrust  act  of  July  2,  1890,  with  all  its  crudities  and  misadventures, 
shall  stand  and  that  upon  it  shall  be  constructed  a  system  of  admin- 
istrative supervision  and  control  of  commerce,  industrv,  agriculture, 
and  labor,  and  of  railroad  property,  involving  the  establishment  of  a 
dispensing  power  which  is  foreign  to  our  American  ideas  of  govern- 
ment and  expressive  only  of  bureaucratic  rule,  a  most  hateful  form 
of  tyranny  wnich  the  English-speaking  people  of  the  globe  long  since 
abolished  when  they  established  the  principles  of  liberty  regulated 
by  law.  This  I  have  endeavored  to  explain  in  a  recent  pamphlet 
entitled  '^ Judicial  and  Administrative  Supervision  and  Control  of 
Railwav  Affairs;  and  Historical  Argument.'*  I  will  hand  to  you  a 
copy  of  that  document  and  request  that  it  may  be  regarded  as  a  part 
ofmy  testimony. 
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This  bill  (S.  6440)  now  before  you  proposes  an  illogical  and,  to 
mj  mind,  most  absurd  scheme  of  regulation,  ingrafted  upon  a  legis- 
lative misadventure  which,  if  adopted,  would  continue  under  most 
flagrant  conditions  the  legislative  and  judicial  troubles  through 
which  this  country  has  passed  during  the  last  eic:hteen  years,  or 
since  the  enactment  of  the  unfortunate  antitrust  act  of  July  2,  1890. 
It  proposes  to  leave  on  the  statute  books  the  first  six  sections  of  that 
act  which  repealed  a  wholesale  provision  of  the  common  law  dic- 
tated by  the  common  sense  of  mankind.  This  Senator  Hoar  depre- 
cated, and  in  regard  to  it  Senator  Knox,  while  filling  the  office  of 
Attorney-General  of  the  United  States,  said: 

It  is  difficult  to  improve  upon  the  great  unwritten  code  known  as  the  common  law. 
Under  its  salutary  guaranties  and  restraints  the  English-speaking  people  have  attained 
their  wealth  and  power.  It  condemns  monopoly  and  contracts  in  restraint  of  trade  as 
well. 

But  this  bill  (S.  6440)  goes  further  in  the  false  move  toward  the 
abrogation  of  the  protection  afforded  to  human  society  in  the  com- 
mon law.  It  proposes,  contrary  to  the  princirJes  of  the  Constitu- 
tion of  the  United  States,  to  confer  upon  an  omcer  of  the  adminis- 
trative Government — the  Conamissioner  of  Corporations — and  upon  a 
bureau  of  the  administrative  Government — the  Interstate  Commerce 
Conunission — judicial  powers,  thus  fulfilling  the  words  of  Mr.  Justice 
Brewer,  who  said  a  few  months  ago: 

Legislation  may  be  turning  everything  over  to  commissions,  but  the  courts  have  not 
yet  been  heard  from. 

He  added  in  the  same  connection: 

When  the  matter  of  le^lation  by  commission  gets  to  the  courts,  they  will  be  found 
upholding  the  Constitution  with  the  same  fidelity  in  which  it  has  been  held  since  the 
days  of  John  Marshall. 

To  particularize,  this  bill  proposes  to  confer  upon  the  Commissioner 
of  Corporations  tne  function  of  issuing  registers,  which  are  essen- 
rially  licenses  to  commercial  and  industrial  corporations  and  associa- 
tions, to  farmers'  associations,  and  to  labor  organizations  for  the 
purpose  of  enabling  them  to  enter  into  combinations.  The  idea  of 
issmng  licenses  to  conduct  any  sort  of  legitimate  business  in  a  land 
devoted  to  liberty  by  the  Constitution  of  1787  appears  to  me  to  be 
a  shocking  travesty  upon  American  institutions. 

Furthermore,  this  mischievous  bill  in  explicit  terms  confers  upon 
the  Commissioner  of  Corporations,  subject  to  the  concurrence  of  the 
Secretary  of  Commerce  and  Labor  and  to  regulations  prescribed  by 
the  President  of  the  United  States,  purely  judicial  functions,  which 
the  Constitution  of  the  United  States  confers  upon  the  "judicial 
power  of  the  United  States. '*  In  a  word,  it  proposes  to  institute  a 
system  of  administrative  supervision  and  control  over  the  commer- 
cial, industrial^  and  labor  interests  of  this  country,  contrary  to  the 
principles  of  liberty  which  have  from  the  be^^nning  characterized 
our  governmental  institutions.  It  proposes,  in  short,  to  institute 
an  administrative  dispensing  power,  m  the  nature  of  bureaucracy,  a 
form  of  government  repelled  oy  the  English-speaking  people  of  the 
globe  centuries  ago,  and  which  can  never  be  revived  in  this  country 
consecrated  by  the  fathers  to  the  supreme  object  of  securing  ''the 
blessing  of  liberty  to  ourselves  and  our  posterity.'' 
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Mr.  Chairman,  at  the  hearing  of  this  committee  on  Thursday  last 
you  alluded  to  the  British  revolution  of  1688,  which  forever  put  an 
end  to  the  dispensinjg  power  claimed  and  practiced  by  the  Stuart 
kings.  This  bill  which  you  are  now  considering  is,  under  totally 
different  conditions,  a  proceeding  of  precisely  the  same  nature.  It 
provides  for  a  dispensing  power  to  be  exercised  bv  officers  controlled 
Dy  the  President,  just  as  the  Stuart  kings,  Charles  I,  James  I>  and 
James  II,  attempted  to  exercise  a  dispensmg  power  over  the  commer- 
cial affairs  of  the  people  of  England  through  officers  appointed  by 
royal  decree  and  obedient  to  the  royal  will.  Since  last  Thursday  I 
have  again  read  Lord  Macaulay's  fascinating  story  of  the  dispensmg 
power  and  the  English  revolution  of  1688.  I  have  read  it  many 
times.  In  his  ma^c  word  painting  the  great  historian  has  described 
the  declaration  of  right,  which  recited  the  momentous  fact  "that 
the  dispensing  power  lately  assumed  and  exercised '  had  no  legal 
existence."  That  accomplished  the  English  revolution  of  1688  and 
secured  for  all  time  civil  liberty  in  England,  since  which  time  no 
British  monarch  has  dared  to  exercise  the  dispensing  power  over. the 
trade  and  conmierce  of  England.  In  constructing  a  national  govern- 
ment in  this  country  the  framers  of  the  Constitution  left  no  room 
for  the  exercise  of  a  dispensing  power  by  the  executive  ruler  of  the 
nation.  But  this  bill,  as  you  have  intimated,  is,  by  assumed  impli- 
cation of  constitutional  authority,  an  attempt  to  create  a  clearly 
defined  dispensing  power  in  this  land  of  liberty.  It  implies  a 
usurpation  by  the  executive  power  of  both  the  legislative  power 
and  the  judicial  power,  but  it  can  not  succeed.  Sir,  if  I  may  be  per- 
mitted to  continue  the  analogy  which  you  have  drawn,  it  appears  to 
me  that  these  gentlemen  have  in  the  bill  before  you  (S.  6440)  devised 
a  scheme  to  obliterate  President  Roosevelt  from  American  politics, 
as  James  II,  when  his  dispensing  power  was  obliterated,  skulked  off 
to  France,  where  he  found  for  himself  and  his  posterity  dishonorable 
graves.  Sir,  when  you  pass  this  abominable  bill  you  will  sow  the 
wind  and  reap  the  whirlwind. 

The  failure  of  this  futile  attempt  to  establish  a  dispensing  power 
in  this  coimtry  is  already  foreshadowed.  The  American  Federa- 
tion of  Labor  has  already  and,  as  I  think,  discreetly  signified  its  objec- 
tions to  this  bill  for  reasons  deemed  siifficient  to  its  chief  adminis- 
trative officer.  The  wage-workers  of  this  country  have  a  warm 
place  in  the  hearts  of  the  American  people.  By  orderly  conduct  and 
judicious  o^anization  they  have  greatly  advanced  their  interests. 
The  act  of  June  29,  1886,  recognized  trades  unions,  and  by  the  act  of 
June  1,  1898,  strikes  were  recognized  as  legal,  and  provision  was  made 
for  the  mediation  and  arbitration  of  disputes.  Wonderful  advances 
have  been  made  since  workmen  were  hung  in  Eii^land  for  combining 
to  raise  wa^es.  I  fully  subscribe  to  the  principTe  of  collective  bar- 
gaining, which  is  the  basis  of  trade  unionism.  Tiie  American  Federa- 
tion is  presided  over  by  Mr.  Samuel  Gompers,  a  man  of  great  adminis- 
trative ability  and  undoubted  integrity. 

I  understand  also  that  a  commercial  organization  of  New  York 
City  has  protested  against  the  provisions  of  the  bill.  I  am  confident 
that  it  will  be  repudiated  by  the  farmers  and  by  the  great  commercial 
and  manufacturing  organizations  of  New  York  City  and  of  the  entire 
country  when  they  come  to  understand  its  true  import.  But  what 
message,  I  ask,  do  these  gentlemen  bring  from  the  great  commercial 
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bodies  of  New  York  City — the  New  York  Board  of  Trade  and  Trans- 

gortation,  the  New  York  Chamber  of  Commerce,  and  the  New  York 
roduce  Exchange  ?  I  have  a  pleasant  acquaintance  with  gentlemen 
who  are  members  of  those  boards.  If  I  should  learn  that  any  of  them 
have  comihitted  themselves  in  favor  of  this  bill  I  should  be  inclined 
to  write  to  them  polite  letters  asking  if  they  have  gone  mad  in  order 
to  keep  themselves  on  terms  with  the  Civic  Federation.  For  years 
I  have  been  in  the  habit  of  consulting  those  three  organizations 
whenever  I  have  ventured  to  make  anjr  important  statement  affect- 
ing the  commercial  interests  of  New  \  ork.  It  appears  to  me  to  be 
a  very  singular  thing  that  these  gentlemen  who  are  advocating 
Senate  bill  6440  should  have  neglected  to  secure  for  their  scheme  the 
indorsement  of  these  commercial  bodies  if  it  had  been  possible  for 
them  to  secure  such  indorsement. 

I  have  not  heard  anything  from  the  American  farmers  in  regard 
to  this  dispensing  power  proposed  by  the  Civic  Federation,  but  I 
confidently  predict  that  when  they  come  to  learn  its  true  significance 
they  will  spew  it  out  of  their  mouths. 

From  the  begiiming  liberty  has  been  secured  and  property  and 
the  uses  of  property,  have  been  amply  protected  under  '^due  process 
of  law"  and  the  equal  protection  of  the  laws"  as  administered 
by  the  ^^  judicial  power  of  the  United  States."  There  has  not  been 
any  demand  for  the  interposition  of  any  bureaucratic  exercise  of 
power  such  as  that  provided  for  in  this  Ibill.  I  believe,  sir,  that  it 
will  be  utterly  repudiated  by  the  American  people  when  they  get 
time  from  the  excitement  of  a  national  political  campaign  to  fairly 
appreciate  the  real  import  of  it.  This  (S.  6440)  is  simply  legislative 
hodgepodge. 

I  see  it  stated  that  a  distinguished  member  of  the  Civic  Federa- 
tion has  proposed  that  the  Interstate  Commerce  Commission  shall 
be  endowed  with  judicial  powers  and  practically  supersede  the 
Supreme  Court  of  the  United  States  in  matters  relatiiig  to  com- 
merce. Sir,  these  gentlemen  ignore  the  fact  that  this  is  a  triune 
government,  that  it  consists  of  a  legislative  power,  an  executive 
power,  and  a  judicial  power,  equal  in  power  and  in  glory.  Sir,  the 
judicial  power  of  the  United  States  will  be  a  regnant  power  in  this 
country  long  after  the  Interstate  Commerce  Commission  and  the 
Bureau  of  Corporations  and  all  the  advocates  of  a  dispensing  power 
have  been  consigned  to  oblivion. 

The  proposition  to  confer  upon  the  Interstate  Commerce  Commis- 
sion judicial  powers  is  revolutionary.  But  it  is  absurd.  It  involves 
a  radical  change  in  the  Constitution  of  the  United  States.  But  it 
seems  to  be  the  accepted  opinion  of  statesmen  that  there  can  be  no 
change  in  the  Constitution  of  the  United  States  except  as  the  result  of 
war.  I  insert  a  copy' of  this  remarkable  proposition  as  it  appears  in  a 
newspaper,  for  the  original  has  not,  I  think,  been  printed  hj  the  Gov- 
ernment. This  is  the  opinion  of  Mr.  Carnegie,  expressed  in  a  most 
remarkable  letter  to  Mr.  Seth  Low.  Has  Mr.  Carnegie's  letter  to  Mr, 
Low  been  submitted  to  you  ? 

Senator  Nelson.  It  has  not  yet  been  submitted;  but  I  understand 
it  is  to  be  submitted  to  the  committee.  I  have  seen  it  myself,  but  it 
has  not  yet  been  put  into  the  record.  I  can  inform  you  with  regard 
to  it  that  the  radical  suggestion  he  makes  is  that  instead  of  giving  his 
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dispensing  power  to  the  Commissioner  of  Corporations  he  would  trans- 
fer it  to  the  Interstate  Commerce  Commission. 

Mr.  NiMMO.  That  is  quite  as  bad. 

Senator  Nelson.  That  is  his  idea. 

Mr.  NiMMO.  His  proposition,  as  I  find  it  in  a  newspaper,  is  as  fol- 
lows: 

Within  the  domain  of  commercial  restraint  of  trade,  there  should  be  authority  some- 
where to  permit  restraint  needed  to  protect  the  public  interest  and  to  deny  the  risht 
to  restrain  when  it  deprives  the  pubhc  of  the  benefit  of  competition,  which  is  its  right. 
A  body  like  the  Interstate  Commerce  Commission  can  perform  this  duty  much  better 
than  courts  of  law.  It  is  vital  that  the  Commission  should  win  and  enjoy  the  confidence 
of  both  the  corporations  and  the  public  and  become  our  industrial  supreme  couit. 

I  can  not  too  strongly  advise  against  there  being  more  than  one  authority  to  pass 
upon  such  questions,  and  that  should  be  the  Intarstate  Commerce  Commission.  If 
common  carriers  be  placed  under  one  commission  and  industrial  interstate  commerce 
under  the  Bureau  oi  Corporations,  or  another  commission,  there  must  arise  invidious 
comparisons  between  the  two.  Such  comparisons  will  be  made  publicly.  The  party 
demed  by  the  one  will  be  disposed  to  feel  that  the  other  takes  more  liberal  views, 
and  vice  versa,  and  vent  his  disappointment. 

Imagine  two  supren^e  courts.  The  standing  of  both  courts  would  be  lowered.  No 
reason  why  the  Interstate  Commerce  Commission  should  not  deal  with  the  whole 
subject  and  every  reason  why  it  should. 

For  the  reasons  thus  stated,  I  believe  that  the  reputed  purpose  of 
Senate  biU  6440,  that  of  a  bid  for  the  votes  of  laboring  men,  of  farmers, 
and  of  business  men  ffenerally,  will  utterly  fail  of  its  object.  The 
wageworkers  will  repel  it  and  the  farmers  and  business  men  of  the 
country  will  scornfully  reject  it  as  a  blight  upon  their  liberties,  just  as 
the  people  of  England  abolished  the  dispensmg  power  of  a  tyrannical 
king  in  the  year  1688. 

Mr.  Chairman,  I  believe  that  the  act  of  July  2,  1890,  commonly 
known  as  the  antitrust  act,  should  be  amended.  This  can  be  fully 
accomplished  by  the  passage  of  Senate  bill  6331,  introduced  by 
Senator  Foraker,  which  simply  provides  that  the  antitrust  act  of  July 
2,  1890,  shall  prohibit  only  contracts,  agreements,  or  combinations  in 
unreasonable  restraint  of  trade  and  commerce.  This  bill  is  short;  it 
accomplishes  the  original  purpose  of  Senator  Hoar,  and  it  makes  no 
provision  for  a  dispensing  power,  as  does  this  abominable  Senate 
bill  6440.  In  the  name  of  the  venerated  Senator  Hoar,  who  for  years 
presided  at  the  head  of  this  table,  I  plead  with  you  for  the  passage  of 
this  Senate  bill  6331,  which  wiU  correct  the  misadventure  wnich  befell 
the  original  antitrust  act  of  July  2,  1890,  which  he  drew,  and  the 
failure  of  which  he  lamented. 

Section  1 1  of  the  proposed  Senate  bill  6440  contains  a  provision  con- 
ferring upon  the  Interstate  Commerce  Commission  such  autocratic 
powers  and  delegated  judicial  fimctions  for  the  regulation  of  the  rail- 
roads which  I  have  already  mentioned  as  exhibiting  a  purpose  to 
establish  a  dispensing  power  in  the  United  States.  Upon  tnis  subject 
I  have  already  expressed  my  views  quite  fully  in  a  pamphlet  entitled 
' 'Judicial  and  Aaministrative  Supervision  and  Control  of  Railway 
Affairs."  I  have  the  honor  to  submit  to  you  a  copy  of  that  document 
as  a  part  of  this  hearing.  It  touches  upon  a  line  ojF  argument  which  I 
do  not  care  to  discuss  at  this  hearing. 

In  thi^  connection  I  desire  to  state  briefly  my  views  upon  the  ques- 
tion of  railroad  regulation.  I  have  been  an  earnest  advocate  of  full 
and  adequate  railroad  regulation  from  the  very  beginning  or  since  the 
year  1866.     For  twenty-one  years  after  the  passage  of  the  act  of  June 
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15,  1866,  styled  the  charter  of  the  American  railroad  system,  the 
railroad  companies  of  this  country  were  earnestly  engagea  in  solving 
the  railroad  problem.  As  an  officer  of  the  National  Government,  1 
was  one  of  the  earliest  advocates  of  r^ulation  by  law,  and  have  ever 
since  been  an  earnest  adherent  of  the  prmciple  of  r^ulation  announced 
in  the  act  to  regulate  commerce  approved  February  4,  1887,  of  which 
the  Hon.  Shelby  M.  CuUom,  Senator  of  the  United  States  trom  the 
State  of  Illinois,  was  the  author.  The  absolute  success  of  that 
system  of  regulation,  including  amendments  prior  to  the  year  1906, 
has  been  proven  by  the  results  of  experience. 

On  January  16,  1905,  Senator  Elkins,  chairman  of  the  Senate  Com- 
mittee on  Interstate  Commerce,  introduced  in  the  United  States 
Senate  a  resolution  of  inquiry  addressed  to  the  Interstate  Com- 
merce Commission  for  information  in  regard  to  what  had  been  accom- 
plished during  the  then  preceding  eighteen  years  of  the  work  of  the 
Commission.  The  answer  of  the  Commission,  dated  May  1,  1905, 
embraced  the  following  data : 

Total  number  of  complaints  heard  by  the  GommisBion 9, 099 

Total  number  of  complaints  disposea  of  through  the  mediatorial  offices  of  the 

Commission 9, 054 

Number  of  informal  complaints 8, 319 

Number  of  formal  complaints 770 

Number  of  cases  appealed  to  the  courts 45 

Number  of  cases  sustained  by  the  courts 8 

Number  of  cases  of  unjust  discrimination  sustained  by  the  courts 8 

Number  of  cases  of  exorbitant  rates  sustained  by  the  courts None. 

From  private  sources  of  information  it  appears  that  the  total 
number  of  freight  transactions  on  the  railroadis  of  the  United  States 
during  the  eighteen  years  covered  by  the  above  data  amounted  to 
approximately  3,000,000,000. 

The  figures  furnished  by  the  Interstate  Commerce  Commission 
show  that  of  the  total  number  of  complaints  which  reached  the 
Commission,  amountuig  to  9,099,  the  total  number  disposed  of 
through  the  mediatorial  offices  of  the  Commission  amounted  to  9,054, 
or  more  than  99  per  cent  of  the  total  of  cases.  Of  the  45  cases  appealed 
to  the  courts  by  the  Commission  only  8,  or  less  than  one-fif  tn,  were 
sustained  by  tne  courts.  Of  the  total  number  of  complaints  made 
to  the  Commission  8,319,  or  91  per  cent,  were  of  so  simple  or  unim- 
portant a  natiu*e  that  they  were  disposed  of  informally  by  a  mere 
exposure  of  the  facts  in  the  several  cases.  This  work  was  performed 
mainly  by  subordinates  in  the  employ  of  the  Commission. 

From  the  above  data  it  appears  that  the  complaints  entertamed 
by  the  Commission  amounted  to  about  1  case  in  330,000  freight 
transactions.  It  also  appears  from  the  same  report  of  the  Commis- 
sion that  while  the  few  cases  sustained  by  the  courts  involved  unjust 
discriminations,  not  a  single  case  involved  an  exorbitant  rate.  The 
Chairman  of  the  Interstate  Commerce  Commission  has  declared  that 
exorbitant  rates  in  this  country  is  priictically  an  obsolete  question. 

This  marvelous  record  of  compliance  with  the  requirements  of  law 
constitutes  an  anomaly  in  the  history  of  statutory  provisions  regu- 
lative of  human  conduct.  Besides,  it  utterly  refutes  the  idea  that 
the  common  law,  existing  statutory  laws,  and  the  ordinary  judicial 
tribunals  are  inadequate  to  the  complete  and  effective  administra- 
tion of  justice  LQ  the  regulation  of  the  railroads  of  the  United  States. 
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One  of  the  most  beneficent  features  of  the  original  act  to  regulate 
conunerce  consists  in  the  fact  that  it  has  removed  from  the  courts  a 
great  number  of  controversies  which  come  under  the  designation  de 
miniTfiis  non  curat  lex.  This  is  clearly  indicated  in  the  above  table, 
which  shows  that  of  the  9,099  complaints  heard  bv  the  Commission 
9,054  were  disposed  of  by  the  Commission,  and  that  only  45  cases 
were  appealed  to  the  court,  of  which  number  only  8  cases  were  sus- 
tained by  the  courts,  all  of  which  cases  involved  unjust  discrimina- 
tion, and  not  one  involved  an  exorbitant  rate.  The  courts  decided 
against  the  Commission  in  37  cases.  I  believe  that  the  Supreme 
Court  of  the  United  States  fully  appreciates  this  valuable  assistance 
rendered  by  the  Commission,  and  that  at  the  same  time  it  fully  in- 
tends to  hold  the  Interstate  Commerce  Commission  firmly  in  its  place. 
It  is  an  elementary  fact  that  no  administrative  body  is  competent  to 
perform  judicial  functions  which  at  the  same  time  is  charged  with  the 
duties  of  detective,  witness,  defendant,  party  complainant,  and  judge 
in  the  same  proceeding.  That  mixed  administrative  duty  explains 
the  function  of  the  Interstate  Commerce  Commission. 

Yes,  sir;  de  minimis  non  curat  lex  fully  describes  the  function  of 
the  Interstate  Commerce  Commission.  The  higher  and  more  impor- 
tant work  of  judicial  determination  devolves  upon  the  judicial  power 
of  the  United  States — the  Federal  courts. 

And  yet  at  the  present  time  an  effort  is  being  made  to  endow  the 
Interstate  Commerce  Commission  with  the  autocratic  power  of 
determining  how  the  various  railroads  of  the  country  shall  conduct 
their  business  operations  under  diverse  circumstances  and  conditions 
and  of  employing  an  army  of  inspectors  to  execute  its  autocratic 
decreCvS.  This  means  the  creation  of  a  dispensing  power  of  enormous 
magnitude  contrary  to  the  principles  of  commercial  liberty  which 
have  escorted  our  civilization  from  the  beginning. 

Besides  the  foregoing  record  of  the  successful  regulation  of  the 
railroads,  there  has  been  a  constant  and  remarkable  reduction  in 
rates.  This  is  shown  for  all  the  railroads  of  the  United  States  as 
f oDows : 

Average  receipts  per  ton  per  mile. 


1882 
1892 
1902 
1903. 


Cents. 

1.24 

1904 

.94 

1905 

.76 

1906 

.78 

Cents. 

0.79 

.78 

.77 


From  this  data  it  Ls  seen  that  the  average  charge  for  the  year  1906 
was  only  62  per  cent  of  the  average  charge  during  the  year  1882. 
There  has  been  a  constant  fall  in  rates  on  the  railroads  of  the  United 
States  during  the  last  thirty  years.  This  is  not  clearly  showTi  in  the 
foregoing  data,  for  the  reason  that  during  the  last  six  years  the 
wages  of  labor  and  the  prices  of  material  used  in  the  maintenance 
of  railroads  has  constantly  increased,  while  the  charges  for  trans- 
portation services  have  been  constantly  reduced. 

Mr.  Chairman,  in  my  boUef,  the  most  dangerous  poUtical  heresy 
of  the  present  day  consists  in  the  attempt  to  substitute  autocratic 
administrative  supervision  and  control  of  both  corporate  and  indi- 
vidual property  and  uses  of  property  through  the  exercise  of  a  dis- 
pensing power  for  that  judicial  determination  of  the  rights  of  prop- 
erty wnich  has  escorted  our  civilization  for  centuries.     I  observe 
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also  an  unmistakable  tendency  to  establish  bureaucratic  methods 
of  government  in  this  land  of  liberty,  and  I  see  in  this  bill,  which  you 
have  before  you — Senate  bill  6440 — a  most  glaring  attempt  in  that 
direction.  Therefore,  I  earnestly  hope  that  this  committee  will  con- 
sign it  to  the  sleep  which  knows  no  waking. 

THE   RESULTS   OF  HOSTILE   RAILROAD  LEGISLATION,   BOTH  STATE  AND 

NATIONAL. 

The  inevitable  results  of  hostile  legislation,  both  State  and  National, 
upon  the  commercial,  transportation,  and  financial  interest  of  the 
TJnited  States  began  to  bo  felt  during  the  last  two  months  of  the  year 
1906  and  during  the  months  of  January,  February,  and  March,  1907, 
in  the  depreciated  value  of  railroad  securities.  Such  depreciation 
amounted  to  about  $5,000,000,000,  or  more  than  the  co^st  of  the  civil 
war.  It  became  evident  to  thoughtful  men  that  this  enormous 
destruction  of  capital  foreboded  national  financial  disaster.  The 
crash  came  in  the  month  of  October,  1907,  at  a  time  when,  as  was 
generally  supposed,  the  country  was  at  the  summit  of  prosperity. 
The  results  of  that  crisis  are  still  felt  throughout  the  country  in  all 
its  financial  interests. 

About  a  month  later  the  effects  of  the  monetary  crisis  began  to 
tell  upon  the  commercial  and  industrial  interests  of  the  country. 
The  decadence  of  the  traffic-producing  industries  soon  began  to  be 
felt  by  the  railroads.  The  car  shortage  which  had  existed  during  the 
preceding  two  or  three  years  was  suddenly  changed  to  a  car  surplus- 
age. On  December  24,  following  the  monetary  crisis  of  October,  1 907, 
there  were,  as  officially  reported,  209,310  idle  freight  cars  on  railroads 
of  the  United  States.  6n  April  1,  1908,  there  were,  as  officially 
reported  by  the  American  Railway  Association,  375,777  idle  freight 
cars  in  the  United  States,  or  166,460  more  idle  freight  cars  than  in 
the  preceding  December.  Besides,  as  officially  reported  by  the  Gen- 
eral Managers*  Association,  345,000  railroad  employees  nave  been 
thrown  out  of  employment  on  railroads  of  the  United  States,  since 
the  financial  crisis  of  October,  1907,  in  consequence  of  the  decrease 
of  business. 

An  effort  has  been  made  to  ascertain  the  total  number  of  laboring 
men  in  the  country  who  have  been  thrown  out  of  employment  since 
the  cri-is  of  October,  1907.  A  representative  of  the  laboring  inter- 
est has  stated  that  the  total  number  as  reported  by  **our  organizers 
and  representatives''  is  3,160,000.  Thi^  is  now  the  subject  of  veri- 
fication, but  the  true  number  is  undoubtedly  very  large.  Mr. 
Martin,  president  of  the  Antitrust  League,  has  computed  that  the 
number  of  unemployed  now  amounts  to  about  2,000,000.  I  have 
a  letter  this  morning  from  Mr.  Samuel  Gompers,  president  of  the 
American  Federation  of  Labor,  in  which  he  expresses  the  opinion 
that  there  are  now  about  2,000,000  wage  earners  in  the  country 
unemployed.  I  think  the  true  number  is  about  2,500,000.  Sir,  these 
are  momentous  facts. 

Senator  Clarke.  Do  you  mean  two  and  a  half  million  railroad 
men? 

Mr.  NiMMO.  No,  sir. 

Senator  Clarke.  It  includes  men  in  all  businesses? 
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Mr.  NofMo.  Yes,  sir.  Mr.  Grompers  sa3rs  that  of  wageworkers  in 
the  United  States  he  estimates  about  2,000,000  to  be  now  out  of 
employment. 

Keasonableness  of  charges  and  reasonableness  of  restraints  of  var 
nous  sorts  is  an  ancient  judicial  problem  with  which  the  Greeks  and 
Romans  struggled  more  than  two  thousand  years  a^o.  In  this  emi- 
nently practical  age,  the  reasonableness  of  prices  and  the  reasonable- 
ness of  charges  for  services  rendered  has  become  clearly  determined 
by  competitive  conditions  well  known  to  every  intelligent  citizen. 
Tne  bare  fact  recorded  by  the  Interstate  Commerce  Commission  that 
of  three  thousand  million  freight  transactions  in  the  entire  country 
not  a  single  case  of  unreasonable  or  exorbitant  rates  per  se  has  been 
proved  in  the  courts  has  fully  justified  that  Commission  in  declaring 
to  the  Senate  Committee  on  Interstate  and  Foreign  Commerce  that 
exorbitant  rates  in  this  country  is  practically  an  obsolete  question. 
This  result  has  been  attained,  not  in  pursuance  of  any  general  statu- 
tory enactment  or  specific  legal  inhioition  in  restraint  of  excessive 
charges,  but  as  the  result  of  the  competition  of  commercial  forces. 
This  fact  is  well  known  as  a  limitation  upon  freig:ht  charges  to  every 
practical  traffic  manf^er  in  the  land.  Competition  has  not  only 
solved  the  problem  of  reasonableness  of  rates,  but  it  has  rendered 

Suite  uncertain  the  meaning  of  the  term  discrimination  in  rates. 
Recently  California  fruit  ana  California  wine  has  been  delivered  in 
Paris,  a  distance  of  over  5,000  miles,  at  a  less  freight  charge  than 
was  imposed  upon  similar  products  from  Spain  and  Portugal  for  a  dis- 
tance of  less  than  300  miles.  It  would  be  quite  absurd  to  commit  to 
the  Interstate  Commerce  the  duty  of  passing  upon  results  of  discrim- 
ination like  these  which  are  now  governed  by  commercial  and  eco- 
nomic conditions  induced  by  competition  arisW  from  the  improved 
facilities  for  transportation  alBForaed  by  railroads  and  steamer  lines 
upon  the  ocean. 

College  professors  and  other  theorists  and  doctrinaires  have  wrestled 
with  these  problems  of  reasonableness  of  rates  and  discrimination  in 
rates,  but  tney  have  only  darkened  counsel  by  words  without  knowl- 
ec^e.  The  busy  people  of  this  country  know  all  about  such  matters 
in  the  actual  struggles  of  life.  They  are  subjects  which  the  legis- 
lative and  executive  branches  of  our  Government  may  well  keep 
shy  of  and  leave  the  real  cases  which  arise  in  practice  to  be  decided  by 
thejudiciary. 

Tne  only  cases  of  unreasonable  rates  which  this  country  has  been 
called  upon  to  consider  during  the  last  twenty  years,  have  been  rates 
prescribed  by  State  legislation  or  by  State  railroad  commissioners, 
which  were  so  unreasonably  low  as  to  be  confiscatory  of  railroad 
property  interests.  Recently  the  Supreme  Court  of  the  united  States 
nas  decided  that  the  rates  prescribed  in  two  of  the  States  were  ''con- 
fiscatory and  therefore  unconstitutional."  I  believe,  sir,  that  the 
people  of  the  country  are  firmly  fixed  in  the  faith  that  Jbhe  decisions  of 
the  Federal  courts  are  just  and  true,  and  that  they  import  verity, 
sound  reasoning;,  and  justice.  Of  the  three  powers  of  tne  National 
Government,  the  l^islative,  the  executive,  and  the  judicial,  no  one 
more  firmly  holds  the  confidence  and  loyalty  of  the  American  people 
than  the  judiciary. 
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At  this  time,  when  hostile  legislation  has  wrought  such  havoc  with 
the  commercial,  industrial,  and  transportation  interests  of  the  country, 
it  is  pleasant  to  record  the  fact  that  the  Federal  judiciary,  especially 
charged  with  the  sacred  duty  of  protecting  *'life,  liberty,  and  prop- 
erty*' of  every  citizen  through  *'due  process  of  law,"  and  **the  equal 
protection  of  the  laws'*  has  been  true  to  its  constitutional  function  of 
caring  impartially  for  the  interests  of  both  capital  and  labor  and  the 
maintenance  of  order  and  justice  throi^hout  all  our  vast  country. 

The  question  as  to  the  extent  to  which,  and  the  manner  in  which,  the 
supervision  and  regulation  of  corporate  property  shall  be  subjected 
to  administrative  or  to  judicial  control  is  as  yet  an  unsolved  problem, 
both  as  regards  the  exercise  of  State  and  national  governmental 
authority.  It  would  be  the  height  of  folly  to  attempt  to  solve  that 
problem'  on  the  eve  of  an  excited  national  political  campaign,  for  it 
involves  not  only  controverted  and  difficult  economic  questions,  but 
also  difficult  constitutional  and  legal  questions.  Governor  Fort,  of 
New  Jersey,  in  his  recent  inaugural  address  explained  the  difficulties 
which  attend  any  attempt  to  frame  any  such  statute.  In  this  con- 
nection he  said: 

Corporations  have  come  in  our  business  world  to  remain  for  all  time.  Corporate 
methods  are  the  most  satisfactory  for  business  purposes  in  many  cases.  Every  business 
or  enterprise  honestly  incorporated  should  be  protected,  and-the  public  made  to  feel 
confidence  in  its  corporate  organization.  Capital  invested  in  corporations  must  be  aa 
free  from  wrongful  attack  as  that  invested  by  individuals,  and  the  State  should  do 
everything  to  foster  and  protect  invested  corporate  capital  and  encourage  the  public 
in  giving  to  it  support  and  confidence. 

Senator  Clarke.  Let  ine  ask  you  a  few  questions,  Mr.  Nimmo. 
Whom  do  you  represent  on  this  occasion  ? 

.Nimmo.  I  nave  for  years  been  practicing  as  a  statistician  and 
economist. 

Senator  Clarke.  I  understand  that  to  be  your  general  employ- 
ment, but  for  whom  do  you  appear  on  this  occasion,  and  at  whose 
instance  was  your  statement  prepared  ? 

Mr.  Nimmo.  At  my  own  instance. 

Senator  Clarke,  lou  mean  that  you  do  not  represent  anybody 
but  yourself  ? 

Mr.  Nimmo.  Nobody  at  all,  sir. 

Senator  Clarke,  lou  have  just  come  here  as  matter  of  public 
interest  ? 

Mr.  Nimmo.  Yes,  sir. 

Senator  Clarke.  You  have  no  special  mterests  and  no  clients  ? 

Mr.  Nimmo.  Oh,  I  have  clients  m  my  profession  as  statistician 
and  economist. 

Senator  Clarke.  You  are  speaking  for  some  combination  of  firms 
or  corporations  ? 

Mr.  Nimmo.  My  practice  is  a  general  practice.  ;^I  went  into  that 
after  I  retired  from  the  Government  service. 

Senator  ClarIce.  Why  did  it  occur  to  you  to  prepare  this  paper 
at  this  time — at  whose  instance  was  it  done,  and  who  paid  for  it? 

Mr.  Nimmo.  At  my  own  instance. 

Senator  Clarke.  For  the  purpose?  of  furthering  the  interests  of 
what  sort  of  corporations  ? 

Mr.  Nimmo.  None  in  particular.     My  practice  is  very  general. 

Senator  Clarke.  Who  is  going  to  pay  you  for  preparing  that 
paper  ? 
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Mr.  NiMMO.  Myself. 

Senator  Clarke.  And  you  want  it  understood  that  what  you 
have  said  in  that  matter  is  disinterested  information  and  opinion 
that  you  want  to  put  the  committee  in  possession  of  { 

Mr.  NiMMO.  Yes,  sir. 

STATEMBHT   OF   DANIEL   DAYENPOBT,    COUirSEL   FOB   THE 
AMEEICAV  AVTI-BOTCOTT  ASSOCIATION. 

Mr.  Davenport.  Mr.  Chairman  and  gentlemen  of  the  conmuttee, 
I  appear  here  on  behalf  of  the  American  Anti-Boycott  Association 
for  the  purpose  of  objecting  to  any  modifications  in  the  Sherman  anti- 
trust law,  such  as  are  proposed  in  the  Hepburn  bill  or  the  Warner  bill 
introduced  here,  and  aho  in  the  bill  introduced  by  Senator  Foraker. 

In  the  first  place,  I  will  ask  that  without  reading,  since  it  is  very 
short,  there  be  incorporated  in  my  remarks  the  existing  Sherman 
antitrust  law,  because  it  is  to  the  existing  provisions  of  that  law  as 
affected  by  these  proposed  bills  that  my  remarks  are  pertinent. 

Senator  Nelson.  That  will  be  done. 

The  Sherman  antitrust  act  is  as  follows: 

AN  ACT  To  protect  trade  and  commerce  against  unlawful  restraints  and  monopolies. 

Be  it  enacted  iy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  States,  or  with  foreign  nations,  is  hereby  declared  to  be  ille- 
gal. Every  person  who  shall  make  any  such  contract  or  engage  in 
any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  puni  bed  by  fine 
not  exceeding  five  thousand  dollars,  or  by  imprLsonmont  not  exceed- 
ing one  year,  or  by  both  said  punishments,  m  the  discretion  of  the 
court.  ,         . 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monop- 
oHze,  or  combme  or  conspire  with  any  other  person  or  persons,  to 
inonopoUze  any  part  of  tne  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not 
axcecding  five  thousand  dollars,  or  by  impri'^onment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  tne  discretion  of  the  court. 

Sec.  3.  Every  contract,  combination  in  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  in  any  Terri- 
tory of  the  United'States  or  of  the  District  of  Columbia,  or  in  restraint 
of  trade  or  commerce  between  any  such  Territory  and  another,  or 
between  any  such  Territory  or  Territories  and  any  State  or  States 
or  the  District  of  Columbia,  or  with  foreign  nations,  or  between  the 
District  of  Columbia  and  any  State  or  States  or  foreign  nations,  is 
hereby  declared  illegal.  Every  person  who  shall  make  any  such 
contract  or  engage  in  any  sucli  combination  or  conspiracy,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be 
puni-hed  by  fine  not  exceeding  five  thousand  doUars,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punishments,  in  the 
discretion'  of  the  court. 
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Sbo.  4.  The  several  circuit  courts  of  the  United  States  are  herebj 
invested  with  jurisdiction  to  prevent  and  restrain  violations  of  this 
actj  and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  their  respective  districts,  under  the  direction  of  the 
Attorney-General,  to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  oe  by  wav  of  petition 
setting  forth  the  case  and  praying  that  sucn  violations  shall  be  enjoined 
or  otherwise  prohibited.  When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition  the  court  shall  proceed,  as  soon  as 
may  be,  to  the  hearing  and  determination  of  the  case;  and  pending 
sucn  petition  and  before  final  decree,  the  court  may  at  any  time  make 
such  temporary  restraining  order  or  prohibition  as  shall  be  deemed 
just  in  them*emises. 

Seo.  5.  Whenever  it  shall  appear  to  the  court  before  which  any  pro- 
ceeding under  section  four  of  tnis  act  may  be  pending,  that  the  ends 
of  justice  require  that  other  parties  should  be  brought  before  the  court, 
the  court  may  cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not;  and  subpoenas  to  that  end 
may  be  served  in  any  district  by  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any  com- 
bination, or  pursuant  to  any  conspiracy  (and  being  the  subject 
thereof)  mentioned  in  section  one  of  this  act,  and  being  in  the  course  of 
transportation  from  one  State  to  another,  or  to  a  foreign  coimtry, 
shall  he  forfeited  to  the  United  States,  and  may  be  seized  and  con- 
demned by  Uke  proceedings  as  those  provided  by  law  for  the  forfeiture, 
seizure,  and  condemnation  of  property  importedf  into  the  United  States 
contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  forbidden 
or  declared  to  oe  unlawful  by  this  act,  may  sue  therefor  in  any  circuit 
court  of  the  United  States  in  the  district  in  which  the  defendant 
resides  or  is  found,  without  respect  to  the  amount  in  controversy  and 
shall  recover  three  fold  the  damages  by  him  sustained,  and  the  costs 
of  suit,' including  a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  "person,"  or  "persons,"  wherever  used  in 
this  act  shall  be  deemed  to  include  corporations  and  associations  exist- 
ing under  or  authorized  by  the  laws  of  either  the  United  States,  the 
laws  of  any  of  the  Territories,  the  laws  of  any  State,  or  the  laws  of  any 
foreign  country. 

Approved,  July  2,  1890. 

Mr.  Davenport.  I  call  your  attention  to  the  pecuUar  features  of 
that  law.  It  is  a  hijghly  penal  statute.  Not  only  are  the  acts  for- 
bidden by  it  made  misdemeanors  punishable  by  fine  or  imprisonment, 
or  both,  but  also  all  trust-made  goods  in  transit  are  forfeited  and 
made  subject  to  seizure.  And  the  seventh  section,  one  of  the  most 
valuable  m  the  act,  provides  that  the  victim  of  one  of  these  great 
combinations  may  get  treble  damages.    All  those  features  are  penal. 

Now,  I  wish  to  direct  the  attention  of  the  committee  to  the  fact  that 
either  mode  of  amendment  proposed  in  these  bills  would  absolutely 
ruin  the  Sherman  antitrust  act  as  a  piece  of  valid  legislation. 

There  are  many  objections,  special  objections,  to  this  Warner  bill, 
which  deserve  attention,  and  if  I  had  time  I  would  direct  attention  to 
them.    Of  course,  the  fundamental  thought,  the  central  idea,  in  that 
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proposition  is  the  most  profoundly  immoral  proposition  ever  sub- 
mitted to  a  legislative  body. 

Senator  Nelson.  You  mean  in  the  Warner  bill? 

Mr.  Davenport.  I  mean  in  the  Warner  bill.  The  proposition,  of 
course,  is  that  the  substantive  provisions  of  the  Sherman  Act  shall  be 
maintained.  The  acts  covered  by  it  are  still  to  be  criminal.  Also  its 
provisions  so  far  as  they  relate  to  actions  hj  private  parties,  at  law 
or  in  equity,  apart  from  those  exceptions  injected  into  it  for  the 
purpose  of  ruining  the  act  in  that  respect  as  a  restraint  upon  abhor- 
rent combinations  of  employees — the  substantive  provisions  of  the 
Sherman  law  I  say  are  to  I'emain  as  at  present. 

Therefor^  the  party  who,  by  the  provisions  of  the  Wainer  bill,  seeks 
immunity  from  public  prosecution  oi  equitable  action  by  the  Gov- 
eT-nment  when  he  pioduces  his  contract,  should  the  proposed  Warner 
bill  become  a  law,  will  thereby  furnish  conclusive  proof  to  make  him 
liabK^  in  actions  at  law  for  damages  under  the  seventh  section  at  the 
hands  of  anj  parties  injured  and  abo  to  actions  in  equity  by  any 
private  parties  to  restrain  th^  carrying  out  of  the  contract.  Besides, 
he  may  by  his  disclosures  expose  nimself  to  prosecution  in  the  State 
courts  under  State  antitrust  acts. 

But  passing  that,  I  say  the  cential  thought  in  this  bill  is  profoundly 
immoral.  That  men  should  be  induced  by  the  Government  to  com- 
mit future  crimes  and  do  unlaM'ful  acts  under  the  promise  of  immu- 
nity from  prosecution,  if  they  will  do  certain  other  things  which  they 
have  the  right  to  abstain  from  doing,  is  corrupt  and  corrupting  to  the 
last  degree.  I  do  not  pet  up  as  much  ot  a  moialist  myself,  but  on 
general  principles  I  think  that  such  a  programme  is  offensive  to  the 
moral  sense  of  everyone,  and  that  is  certainly  the  central  thought 
and  scheme  of  this  bill. 

Now,  there  are,  as  I  think,  six  ways  by  which  you  could  destroy 
the  Sherman  Act.  One  would  be  by  its  repeal;  the  second  would  be 
by  inserting  in  the  various  sections  of  the  act,  in  the  manner  some- 
times proposed,  the  word  ** unreasonable''  before  the  words  ** restraint 
of  trade,"  so  that  it  would  read  **  every  contract,  combination  in 
form  of  trust  or  otherwise  or  conspiracv  in  unreasonable  lestraint  of 
trade  or  commerce  in  any  Territory  of  the  United  States  or  of  the 
District  of  Columbia,  or  in  unieasonable  restraint  of  trade  or  com- 
merce between  anj  such  Territory  and  another,  or  between  any  such 
Territory  or  Territories  and  any  State  or  States,  or  the  District  of 
Columbia,  or  with  foreign  nations,  or  between  the  District  of  Colum- 
bia and  any  State  or  States  or  foreign  nations,  is  hereby  declared 
illegal  and  criminal."  The  same  effect  would  be  produced  by  enact- 
ing Senator  Foraker's  bill,  which  provides  that  in  all  actions  heie- 
after  the  Sherman  Act  shall  be  construed  as  forbidding  only  those 
things  done  in  unreasonable  restraint  of  trade.  Another  means 
would  be  to  adopt  the  provisions  of  the  proposed  Warner  bil^.  Another 
means  would  be,  of  course,  to  make  the  law  operate  on  things  that 
are  out-^ide  the  scope  of  Congress,  and  make  it  apply  to  intiastato 
commerce  as  well  as  to  interstate  commerce.  That  would  destrioy  it. 
Another  meaas  would  be  to  specifically  exempt  certain  combinations 
or  associations  aibitrarily  from  the  biU,  without  any  distinction  in 
reason;  for,  I  take  it,  the  time  will  not  be  long  coming,  if  it  is  not 
already  close  at  hand,  when  the  Supreme  Court  will  hold  that  under 
the  fifth  amendment  to  the  Constitution  there  is  the  samQ  limitation 
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on  CoDgreesional  action  prohibiting  arbitrary  claesificatton  of  peiv 
sons  as  subjects  of  legislation  as  there  is  in  the  fourteenth  amendment 
against  similar  State  action. 

But  the  point  to  which  I  now  wish  to  particularly  direct  your  atten- 
tion is :  What  would  be  the  oflFect  of  writing  into  the  Sherman  Act  the 
word  ^'  unreasonable/'  so  that  it  would  read  '^  in  unreasonable  restraint 
of  trade/'  or  if  you  compel  the  courts  to  adopt  the  construction 
which  would  make  the  act  foibid  only  such  .contracted  etc.,  as  are  in 
unreasonable  restraint  of   trade. 

I  most  respectfully  suggest  that  to  do  that  would  necessarily,  by 
operation  of  the  ordinary  rules  of  construction,  applied  to  such  mat- 
ters by  courts,  destroy  all  the  criminal  and  all  the  penal  pj-ovisions  of 
that  law,  ceitainly  and  absolutely;  and  upon  that  point  I  desre  to 
direct  the  attention  of  the  committee  to  a  few  cases. 

Not  to  insert  in  the  law  anything  that  vaW  define  what  is  meant  by 
"unreasonable" — if  there  is  to  be  no  standard  inseitcd  in  the  law  by 
which  what  is  ** unreasonable*'  can  be  determined,  and  if  it  is  to  be  so 
left  that  the  crime  consists  in  doing  a  thing  that  shall  be  unreason- 
able restraint  of  trade,  that  would  leave  the  matter  in  such  a  vague 
and  uncertain  shape  that  no  court  in  Christendom  could  or  would 
ever  convict  a  man  for  any  violation  of  that,  or  forfeit  his  goods  or 
subject  him  to  treble  damages  thereunder. 

Senator  Nelson.  It  would  leave  the  court  or  jury,  as  the  case 
might  be  in  any  special  instance,  to  determine  what  was  reasonable 
or  unreasonable. 

Mr.  Davenport.  It  would.  In  order  to  have  a  valid  law,  which  is 
only  "a  rule  of  action  proscribed  by  the  supremo  powcT  of  the  State, 
commanding  what  is  right  and  prohibiting  what  is  wrong,''  there  has 
to  be  something  in  it  which  will  enable  the  party  who  is  to  obey  it  to 
ascertain  from  it  what  ho  ii4  commanded  to  do  and  what  he  i  forbidden 
to  do.  And  any  attempt  on  the  part  of  Congio-s  to  enact  a  criminal 
or  penal  law,  such  as  the  Sherman  antitrust  act,  to  be  operative 
without  putting  in  a  standard  of  reasonableness,  would  be  void,  not 
only  on  general  principles  of  statute  making,  but  becau  e  it  v.^ould  con- 
flict with  the  Constitution  of  the  United  States,  which  requiios  that  no 
person  shall  be  deprived  of  life,  liberty,  or  property  without  duo 
process  of  law — **due  process  of  law"  being  equivaleiit  to  the  words 
^*law  of  the  land,"  which  requires  a  preUminary  rule  by  which  the 
party  can  proceed. 

I  wish  briefly  to  direct  the  attention  of  the  committer  to  some  cases 
that  ynll  throw  a  flood  of  light  on  the  subject  and  wall,  I  think,  con- 
clusively settle  the  matter. 

Senator  Nelson.  Give  the  title. 

Mr.  Davenport.  The  case  of  Cook  against  State  in  the  Twenty-sixth 
Indiana  Appellate  Court  Reports,  page  278.  That  was  a  case  where  the 
law  forbaae  any  person  to  haul  over  any  turnpikes  or  gravel  roads  at 
any  time  when  the  same  are  thawing  tm-ough  or  are  by  reason  of  wet 
weather  in  condition  to  be  cut  up  and  injured  by  heavy  hauling  a 
load  on  a  narrow- tired  wagon  of  more  than  2,000  pounds  or  on  a 
broad- tired  wagon  of  more  than  2,500  pounds,  and  for  an  infraction  of 
the  law  there  was  a  prescribed  penalty.  The  party  was  indicted  for 
the  offense  covered  by  that  law.     In  that  case  the  court  said  (p.  282) : 

^^  There  must  be  some  certain  standard  by  which  to  determine 
whether  an  act  is  a  crime  or  not,  otherwise  cases  in  all  respects  similar 
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tried  before  different  juries  might  rightfully  be  decided  differently, 
and  a  person  mi^ht  properly  be  convicted  in  one  county  for  hauling 
over  a  turnpike  in  that  county,  and  acquitted  in  an  adjoining  county 
of  a  charge  of  hauling  the  same  load  on  the  same  wagon  over  a  turn- 
pike in  liKe  condition  in  the  latter  county,  because  of  the  difference  of 
conclusions  of  different  judg^  and  juries  based  upon  their  individual 
views  of  what  should  be  the  standard  of  comparison  of  tires,  derived 
from  their  varying  experiences  or  the  opinions  of  witnesses  as  to  what 
(Ufference  of  width  of  tires  would  constitute  one  wagon  a  narrow-tired 
wagon  and  another  a  broad-tired  wagon. 

''If  it  should  be  said  that  the  question  as  to  what  is  a  narrow-tired 
wagon  is  one  which  may  be  determined  in  a  particular  case  by  the 
jury  trying  it,  under  proper  instructions  from  the  court,  can  we  hold 
that  the  court  in  its  instructions  could  lay  down  any  principle  or  lule 
which  would  obtain  in  all  such  cases  throughout  the  State  ?  If  so, 
can  this  court  indicate  what  should  be  the  scope  or  tenor  of  such 
instructions?  The  phrases  'narrow-tired  wagon'  and  'broad-tired 
wagon'  are  not  technical  phrases  having  a  peculiar  and  appropriate 
meaning  in  law,  and  they  are  to  be  taken  m  their  plain  or  ordinary  and 
usual  sense.  Thus  taken  a  narrow-tired  wagon  means  a  wagon  having 
wheels  with  tires  which  are  narrow,  while  a  broad-tired  wagon  means 
a  wagon  having  wheels  with  broad  tires.  If  tires  of  particular  widths 
be  compared,  it  is  easy  to  say  which  is  comparatively  narrow  and 
which  is  comparatively  broad,  but  without  any  prescribed  standard 
it  is  impossible  to  say  as  a  matter  of  law  that  a  tire  2  inches  wide  is 
certainlv  either  a  narrow  tire  or  a  broad  tire. 

"LooKing  at  the  contents  of  the  affidavit  and  at  the  language  of  the 
statute  under  which  it  purports  to  proceed,  we  are  unable  to  say  that 
the  facts  stated  in  the  affidavit  certainly  constitute  a  criminal  offense. 

"The  meanings  of  the  separate  words  in  the  phrases  'narrow- 
tired  wagon'  and  'broad-tired  wagon'  are  plain,  but  the  words  'nar- 
row' and  'broad'  describe  not  certain,  but  uncertain  comparative 
widths,  and  no  standard  of  comparison  being  provided  by  the  law 
they  render  the  phrases  in  which  they  occur  uncertain  and  indefinite. 
A  particular  tire  may  be  broad  or  narrow,  according  to  the  width  of 
another  tire  or  of  other  tires  of  different  widths  with  which,  for  the 
occasion,  it  is  being  compared." 

In  the  State  of  Arkansas  there  is  a  case  reported  in  45  Arkansas, 
Ex  parte  Jackson,  where  a  man  was  indicted  under  a  statute  for- 
bidding "offenses  against  good  morals,"  in  that  he  had  abandoned 
his  wiife  and  children  under  outrageous  circumstances.  The  court 
held  that  statute  a  nullitv  because  of  its  indefiniteness. 

In  the  case  of  Czarra  against  Board  of  Medical  Supervisors,  25 
Appeal  Cases,  District  of  Columbia,  pages  450  and  451,  the  opinion 
of  the  court,  as  illustrating  the  general  proposition,  will  be  found 
illuminating.     The  court  says : 

"In  all  criminal  prosecutions  the  right  of  the  accused  to  be  informed 
of  the  nature  and  cause  of  the  accusation  against  him  is  preserved  by 
the  sixth  amendment.  In  order  that  he  mav  be  so  informed  by  the 
indictment  or  information  presented  against  him,  the  first  and  funda- 
mental requisite  is  that  the  crime  for  offense  with  whicli  he  stands 
charged  shall  be  defined  with  reasonable  precision.  Ho  must  be 
informed  by  the  law,  as  well  as  by  the  complaint,  what  acts  or  con- 
ducts are  prohibited  and  made  punishable.     In  the  exercise  of  its 
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power  to  regulate  the  conduct  of  the  citizen  within  the  constitutional 
umitations  and  to  declare  what  shall  constitute  a  crime  or  punishable 
offense,  the  legislature  must  inform  him  with  reasonable  precision 
what  acts  are  intended  to  be  prohibited.  'Every  man  should  be  able 
to  know  with  certainty  when  he  is  committing  a  crime.'  (U,  S.  v. 
Reese.  92  U.  S.,  214,  220;  23  L.  ed.,  663,  565.)  This  obvious  duty 
must  be  performed  by  the  legislature  itself  and  can  not  be  delegated 
to  the  judiciary.  It  may  doubtless  be  accomplished  by  the  use  of 
words  or  terms  of  settled  meaning  or  which  indicate  offenses  well 
known  to  and  defined  by  the  common  law.  Reasonable  certainty,  in 
view  of  the  conditions,  is  all  that  is  required,  and  liberal  effect  is 
always  to  be  given  to  the  legislative  intent  when  possible.  But  when 
the  legislature  declares  an  offense  in  words  of  no  determinate  signifi- 
cation or  its  language  is  so  general  and  indefinite  as  that  it  may  em- 
brace within  its  comprehension  not  only  a<5ts  commonly  recognized 
as  reprehensible,  but  others  also  which  it  is  unreasonable  to  presume 
were  intended  to  be  made  criminal,  the  courts,  possessing  no  arbitrarv 
discretion  to  discriminate  between  those  which  were  and  those  which 
were  not  intended  to  be  made  unlawful,  can  do  nothing  else  than 
declare  the  statute  void  for  its  uncertainty.  (United  States  v.  Reese, 
92  U.  S.,  214,  221;  23  L.  ed.,  563,  566.)  As  was  said  in  that  case,  'it 
would  certainly  be  dangerous  if  the  legislature  could  sot  a  net  large 
enough  to  catch  all  possible  offenders  and  leave  it  to  the  courts  to  step 
inside  and  say  who  could  be  rightfully  detained  and  who  should  be 
set  at  large.  This  would,  to  some  extent,  substitute  the  judicial  for 
the  legislative  department  of  the  Government.'" 

The  court  then  cites  a  number  of  cases  in  which  that  general  prin- 
ciple was  applied. 

I  wish  to  give  the  committee  citations  of  a  few  cases  which  are,  in 
my  judgment,  conclusive  on  this  proposition. 

The  first  case  to  which  I  invite  your  attention  is  that  of  the  Chicago 
and  Northwestern  Railway  Company  against  Dey  et  al.,  railway  com- 
missioners. 

Senator  Nelson.  In  what  volume  ? 

Mr.  Davenport.  In  35  Federal  Reporter.  I  quote  from  Justice 
Brewer's  opinion,  commencing  at  the  bottom  of  page  875  and  con- 
tinuing to  the  middle  of  page  876.  The  statute  there  forbade  a 
railroad  from  charging  an  unreasonable  rate.  Mr.  Justice  Brewer 
said: 

''The  next  proposition  of  complainant  is  that  the  law  is  a  penal 
one;  that  it  imposes  enormous  penalties  without  clearly  defining  the 
offenses.  It  will  be  observed  that  section  2  requires  that  all  charges 
shall  be  reasonable  and  just.  Section  23  provides  that  if  any  railroad 
company  shall  charge  more  than  a  fair  and  reasonable  rate  of  toll, 
or  make  any  unjust  charge  prohibited  in  section  2,  it  shall  be  deemed 
guilty  of  extortion  and,  bv  section  26,  be  subject  to  criminal  prose- 
cution, with  a  large  penalty.  Now,  the  contention  of  complainant 
is  that  the  substance  of  these  provisions  is  that  if  a  railroad  company 
charges  an  unreasonable  rate  it  shall  be  deemed  a  criminal  and  pun- 
ished by  fine,  and  that  such  a  statute  is  too  indefinite  and  uncertain , 
no  man  being  able  to  tell  in  advance  what  in  fact  is  or  what  any 
jury  will  find  to  be  a  reasonable  charge.  If  tliis  wore  the  construc- 
tion to  be  placed  upon  this  act  as  a  whole  it  would  certainly  be  obnox- 
ious to  complainant's  criticism,  for  no  penal  law  can  be  sustained  un- 
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less  its  mandates  are  so  clearly  expressed  that  anj'-  ordinary  person 
can  determine  in  advance  what  he  may  and  what  he  may  not  do  under 
it.  In  Dwarris  on  Statutes,  652,  it  is  laid  down  '  that  it  is  impossible 
to  dissent  from  the  doctrine  of  Lord  Coke  that  acts  of  Parliament 
ought  to  be  plainly  and  clearly,  and  not  cunningly  and  darkly, 

fenned,  especially  in  legal  matters.'  See  also  United  States  v.  Sharp, 
'et.  C.  C,  122;  The  Enterprise,  1  Paine,  34;  Bish.  St.  Cr.,  section 
41;  Lieb.  Herm.,  166.  In  this  the  author  quotes  the  law  of  the 
Chinese  penal  code,  which  reads  as  follows: 

'*  ^Whoever  is  guilty  of  improper  conduct,  and  of  such  as  is  con- 
trary to  the  spirit  of  the  laws,  tnough  not  a  breach  of  any  specific 
part  of  it,  shall  be  punished  at  least  40  blows,  and  when  the  impro- 
priety is  of  a  serious  nature,  with  80  blows.* 

'* There  is  very  little  difference  between  such  a  statute  and  one 
which  would  make  it  a  criminal  offense  to  charge  more  than  a  rea- 
sonable rate.  See  another  illustration  in  Ex  parte  Jackson  (45  Ark., 
158).  On  the  other  hand,  it  is  contended  by  dcfe^idanls  that  the 
law,  taken  as  a  whole,  makes  the  Commissioners'  schedule  the  test, 
and  that  the  State  is  estopped  to  say  that  any  charge  equal  to  or 
less  than  that  prescribed  in  the  schedule  was  unreasonable.*' 

That,  in  other  words,  there  was  a  standard  in  the  law  to  determine 
that  matter. 

Now,  that  question  came  up  again  before  Justice  Brewer  in  the 
case  of  Tozer  v.  United  States  under  our  interstate-commerce  act. 

Senator  Dillingham.  Where  is  that  case  reported  ? 

Mr.  Davenport.  In  52  Federal  Reporter,  commencing  at  page  917. 
Tozer  was  indicted  for  violation  of  the  intorstate-commerce  act  pro- 
hibiting imdue  preferences.  The  matter  had  been  through  several 
courts,  and  one  point  and  another  had  been  raised  against  the  indict- 
ment, and  it  finally  came  to  trial,  and  there  was  a  judgment  of  con- 
viction, and  error  was  brought.  It  was  in  the  circuit  court  for  the 
eastern  district  of  Missouri,  before  Circuit  Judge  Caldwell  as  judge 
and  Mr.  Justice  Brewer  as  circuit  justice.  In  that  case  Mr.  Justice 
Brewer  (p.  919)  sayB: 

''But  in  order  to  constitute  a  crime  the  act  must  be  one  which  the 
party  is  able  to  know  in  advance  whether  it  is  criminal  or  not.  The 
crimmality  of  an  act  can  not  depend  upon  whether  a  jury  may  think 
it  reasonable  or  unreasonable.  There  must  be  some  clefiniteness  and 
certainty.  In  the  case  of  Railway  Company  v.  Dey  (35  Fed.  Rep., 
866,  876)  I  had  occasion  to  discuss  this  matter,  and  I  quote  therefrom 
as  follows." 

Then  Mr.  Justice  Brewer  quotes  the  matter  which  I  have  already 
quot^.  He  therefore  held  the  act  invalid  in  that  respect  on  account 
of  its  indefiniteness. 

In  the  case  of  the  Louisville  and  NashvUle  Railroad  Company  v. 
Commonwealth  (99  Ky.,  132)  there  was  under  consideration  a  Ken- 
tucky statute  which  provides  that  '*If  any  railroad  corporation  shall 
charge,  collect,  or  receive  more  than  a  just  and  reasonable  rate  of  toll 
or  compensation  for  the  transportation  of  passengers  or  freight  in 
this  State,  or  the  use  of  any  railroad  car  upon  its  tracks,  or  upon  anv 
track  it  has  control  of  or  nas  the  right  to  use  in  this  State,  it  shall 
be  guilty  of  extortion." 
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The  party  was  indicted.  The  matter  came  before  the  supreme 
court  of  Kentucky.  Now,  this  is  a  very  important  case  because 
this  same  principle  has  been  incorporated  in  the  decisions  of  the 
Supreme  Court  of  the  United  States. 

Senator  Nelson.  You  are  speaking  of  the  court  of  appeals  of 
Kentucky,  are  you  not  ? 

Mr.  Davenport.  Yes;  the  court  of  appeals  of  Kentucky.  After 
explaining  the  statute  in  that  case  the  court  said: 

''That  the  corporation  has  fixed  a  rate  which  it  considers  will  bring 
it  only  a  fair  return  for  its  investment  does  not  alter  the  nature  of  the 
act.  Under  this  statute  it  is  still  a  crime,  though  it  can  not  be  known 
to  be  such  rnitil  after  an  investigation  by  a  jury,  and  then  only  in  that 
particular  case,  as  another  jury  may  tane  a  diflferent  view,  and,  hold- 
mg  the  rate  reasonable,  find  the  same  act  not  to  constitute  an  offense. 
There  is  no  standard  whatever  fixed  by  the  statute  or  attempted  to  be 
fixed,  by  which  the  carrier  may  regulate  his  conduct;  and  it  seems 
clear  to  us  to  be  utterly  repugnant  to  our  syst-em  of  laws  to  punish  a 
person  for  an  act,  the  criminauty  of  which  depends,  not  on  any  stand- 
ard erected  by  the  law  which  may  be  known  in  advance,  but  on  one 
erected  by  a  jury.  And  especially  so  as  that  standard  must  be  as  vari- 
able and  uncertain  as  the  views  of  different  juries  may  suggest,  and  as 
to  which  nothing  can  be  known  until  after  the  commission  of  the 
crime. 

"If  the  infliction  of  the  penalties  prescribed  by  this  statute  would 
not  be  the  taking  of  property  without  due  process  of  law  and  in  viola- 
tion of  both  State  and  federal  constitutions,  we  are  not  able  to  com- 
prehend the  force  of  our  organic  laws. 

''In  Louisville  and  NashviDe  Railroad  Company  v.  Railroad  Com- 
mission of  Tennessee  (16  An.  and  Eng.  R.  R.  cases,  15),  a  statute 
very  similar  to  the  one  under  consideration  was  thus  disposed  of  by 
the  learned  judge  (Baxter):  'Penalties  can  not  be  thus  inflicted  at 
the  discretion  of  a  jury.  Before  the  property  of  a  citizen,  nautral  or 
corporate,  can  be  thus  confiscated,  the  crime  for  which  the  penalty  is 
inflicted  must  be  defined  by  the  lawmaking  power.  The  legislature 
can  not  delegate  this  power  to  a  jury.  If  it  can  declare  it  a  criminal 
act  for  a  railroad  corporation  to  take  more  than  a  "fair  and  just 
return''  on  its  investments,  it  must,  in  order  to  the  validity  of  the  law, 
'  define,  with  reasonable  certainty,  what  would  corstitute  such  "fair 
and  just  return." '  The  act  under  review  does  not  do  this,  but  leaves 
it  to  the  jury  to  supply  the  omission.  No  railroad  company  can  pos- 
sibly anticipate  what  \dew  a  jury  may  take  of  the  matter,  and  hence 
can  not  know  in  advance  of  a  verdict  whether  its  charges  are  lawful  or 
unlawful.  One  jury  may  convict  for  a  charge  made  on  a  basis  of  4 
per  cent,  while  another  might  acquit  an  accused  who  had  demanded 
and  received  at  the  rate  of  6  per  cent,  rendering  the  statute,  in  its 
practical  w^orking,  as  unequal  and  unjust  in  its  operation  as  it  is 
m definite  in  its  terms.'' 

So  much  for  the  quotation  from  Judge  Baxter. 
Then  the  decision  contmues: 

"The  Supreme  Court  of  the  United  States  in  Railroad  Commission 
cases  (116  U.  S.,  336)  refers  to  this  Tennessee  case  and  substantially 
approves  it  by  distinguishing  the  case  then  before  the  com-t  from 
the  Tennessee  case." 
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As  I  will  show  you,  this  very  matter  has  come  before  the  United 
States  Supreme  Court  since. 

This  Kentucky  decision  continues  (Kentucky  Reports,  vol.  99,  p. 
138,  Louisville  and  Nashville  Railroad  Company  v.  Conamonwealth) : 

"This  case  is  also  used  to  support  the  text  in  8  American  and 
English  Encyclopedia  of  L.  P.,  935,  where  it  said:  'Although  a  stat- 
ute has  been  held  to  be  unconstitutional  which  left  it  to  the  jury  to 
determine  whether  or  not  a  charge  was  excessive  and  unreasonable, 
ia  order  to  ascertain  whether  a  penalty  is  recoverable,  yet  where 
the  action  is  merely  for  recovery  of  the  illegal  excess  over  reasonable 
rates  this  is  a  question  which  is  a  proper  one  for  a  jury.'" 

The  court  then  proceeds : 

*'Mr.  Justice  Brewer  in  the  case  of  Chicago,  etc.,  Railroad  Com- 
pany V,  Dey  (35  Fed.  Rep.,  866)  had  under  consideration  the  pro- 
visions of  a  statute  similar  to  the  one  we  have  before  us,  and  while 
the  statute  was  upheld  it  was  only  because  there  was  a  schedule 
of  rates  provided  in  the  act  which  rendered  the  test  of  reasonableness 
definite  and  certain.     The* learned  judge  then  said: 

'* '  Now,  the  contention  of  complamant  is  that  the  substance  of  these 
provisions  is  that  if  a  railroad  company  charges  an  unreasonable  rate 
it  shall  be  deemed  a  criminal  and  punished  by  fine,  and  that  such  a 
statute  is  too  indefinite  and  uncertain,  no  man  being  able  to  tell  in 
advance  what  in  fact  is  or  what  any  jury  will  find  to  be  a  reason- 
able charge.  If  this  were  the  construction  to  be  placed  upon  this 
act  as  a  wnole  it  would  certainly  be  obnoxious  to  complainant's  criti- 
cism, for  no  penal  law  can  be  sustained  unless  its  mandates  are  so 
clearly  expressed  that  any  ordinary  person  can  determine  in  advance 
what  he  may  and  what  he  may  not  do  under  it.' 

**In  Dwarris  on  Statutes  (662)  it  is  laid  down  'that  it  is  impossible 
to  dissent  from  the  doctrine  of  Lord  Coke  that  acts  of  Parliament 
ought  to  be  plainly  and  clearly  and  not  cunningly  and  darkly  penned, 
especially  in  legal  matters.'     (See  also  U.  S.  v.  Sharp;,  Pet.  C.  C,  122;  • 
The  Enterprise,  1  Paine,  34;  Bish.  St.  Cr.,  sec.  41,  Eieb.  Herm.,  156.) 

'*And  the  learned  judge  concludes  that  there  is  very  little  differ- 
ence between  a  provision  of  the  Chinese  penal  code  which  prescribed 
a  penalty  against  anyone  who  should  be  guilty  of  *  improper  conduct' 
and  a  statute  which  makes  it  a  '  criminal  offense  to  charge  more  than 
a  reasonable  rate.' 

^'The  same  learned  judge,  discussing  the  kindred  subject  of  unrea- 
sonable differences  in  rates  in  Tozer  v.  United  States  (52  Fed.  Rep., 
917),  said:  'But  in  order  to  constitute  a  crime  the  act  must  be  one 
which  the  party  is  able  to  know  in  advance  whether  it  is  criminal 
or  not.  The  criminality  of  an  act  can  not  depend  upon  whether  a 
jury  may  think  it  reasonable  or  imreasonable.  There  must  be  some 
definiteness  and  certainty.' 

''When  we  look  to  the  other  side  of  the  question  we  find  the  con- 
tention of  the  State  supported  by  neither  reason  nor  authority.  No 
case  can  be  foxmd,  we  Believe,  where  such  indefinite  legislation  has 
been  upheld  by  any  court  where  a  crime  is  sought  to  be  imputed  to 
the  accused.  Manifestly,  in  actions  by  shippers  against  carriers  for 
recovering  back  the  excess  of  charges  over  reasonable  rates,  the  rule 
is  quite  different.     In  such  actions  the  statute  may  be  invoked  as 
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merely  declare  tor}''  of  the  common  law,  and  the  question  of  reason- 
able rates  is  one  to  be  heard  by  the  court  or  jiuy.  It  is  in  fact  a 
question  of  contract.  Common  carriers  are  *  bound  to  carry  when 
called  upon  for  that  purpose,  and  charge  only  a  reasonable  com- 
pensation for  the  carnage.  These  are  Incidents  of  the  occupation 
m  which  they  are  authorized  to  engage.'     (94  U.  S.,  180.)  ^ 

''K  this  cnarge  is  more  than  is  reasonable,  there  is  a  violation  of 
the  contract,  and  the  suit  of  the  person  aggrieved  is  because  of  such 
violation. 

"In  some  States  the  shipper  is  entitled  to  recover  double  or  triple 
the  amount  of  the  excess,  out  this  does  not  change  the  nature  of  the 
action. 

''The  nearest  approach  to  an  authority  for  the  State's  contention  is 
a  case  in  which  tne  shipper  sued  the  carrier,  and  is  reported  in  Rail- 
road V.  Jones  (149  III.,  361).  There  the  first  section  ol  the  act  under 
consideration,  of  which  our  statute  is  a  substantial  copy,  was  attacked 
for  want  of  certainty  in  defining  the  act  of  extortion,  the  contention 
being  that  the  determination  of  what  is  a  fair  and  reasonable  rate 
must  depend  upon  the  variety  of  consideration  such,  for  instance,  as 
the  character  oi  the  freight,  the  necessity  of  dispatch,  the  cost  of  clean- 
ing and  unloading  cars,  the  risk  of  liability  as  affected  by  the  value  of 
the  articles  carried,  the  volume  of  business,  the  amount  of  car  room 
required,  the  difficulty  of  the  service,  the  special  attention  demanded," 
etc. 

The  court  said:  "That  the  difficulties  which  stand  in  the  way  of 
deterndning  what  are  reasonable  rates  also  stand  in  the  way  of  em- 
bodying in  a  legal  enactment  such  an  exact  definition  as  is  insisted 
upon.  *  *  *  The  first  section  of  the  statute  is  merely  declaratory 
ot  a  well-known  principle  of  the  common  law.  At  common  law  the 
common  carrier  was  ooliged  to  receive  and  carry  all  goods  oflFered 
for  transportation  upon  receiving  a  reasonable  hire  (Messenger 
V.  Penn.  K.  R.  Co.,  31  N.  J.  L.,  407),  and  the  court  was  to  judge  of  9ie 
reasonableness  of  the  freight  charges.  *  *  *  Undoubtedly  the 
legislature  has  the  power  to  declare  what  is  a  reasonable  compensa- 
tion, or  to  fix  the  reasonable  maximum  rates  of  charges  (Dow  v. 
Bridleman,  125  U.  S.,  680) ;  but  in  the  absence  of  statutory  regula- 
tion upon  the  subject,  the  court  must  decide  what  is  reasonable/' 

Now,  this  matter  came  before  the  Supreme  Court  of  the  United 
States  at  a  later  date  in  a  case  reported  in  183  United  States  (McChord 
against  the  Louisville  and  Nashville  Railroad  Company).  The  case 
commences  on  page  483.  It  seems  that  when  the  court  of  appeals 
of  Kentucky  held  the  law  of  Kentucky  invalid  so  far  as  it  related  to 
this  question,  the  legislature  changed,  the  law — put  into  the  law  a 
mode  of  ascertaining  the  facts,  in  other  words,  a  standard;  and  the 
Supreme  Court  of  the  United  States,  Mr,  Chief  Justice  Fuller  giving 
the  opinion,  which  commences  at  page  494  of  volume  183,  gives  at 
page  498  a  quotation  from  the  case  to  which  I  have  referred. 

*'In  Louisville  and  Nashville  Railroad  Cornpany  v.  Conmionwealth 
(99  Ky.,  132)  this  section  was  considered.  The  court  held  that  the 
section  could  not  be  enforced  for  want  of  certainty,  and  said: 

'^^That  this  statute  leaves  uncertain  what  shall  be  deemed  a  ''just 
and  reasonable  rate  of  toll  or  compensation,"  can  not  be  denied,  and 
that  diflFerent  juries  might  reach  different  conclusions,  on  the  same 
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testimony,  as  to  whether  or  not  an  offense  has  been  conunitted,  must 
also  be  conceded. 

' '  *The  criminality  of  the  carrier^s  act  therefore  depends  on  the  jury's 
view  of  the  reasonableness  of  the  rate  changea;  and  this  latter 
depends  on  many  uncertain  and  complicated  elements. 

*''That  the  corporation  has  fixed  a  rate  which  it  considers  will 
bring  it  only  a  fair  return  for  its  investment  does  not  alter  the  nature 
of  the  act.  Under  this  statute  it  is  still  a  crime,  though  it  can  not 
be  known  to  be  such  until  after  an  investigation  by  a  jury,  and  then 
only  in  that  particular  case,  as  another  jury  may  take  a  differenct 
view  and,  holding  the  rate  reasonable,  find  the  same  act  not  to  con- 
stitute an  offense.  There  is  no  standard  whatever  fixed  by  the  stat- 
ute, or  attempted  to  be  fixed,  by  which  the  carrier  may  r^ulate  its 
its  conduct;  and  it  seems  clear  to  us  to  be  utterly  repumant  to  our  sys* 
tern  of  laws  to  punish  a  person  for  an  act  the  criminality  of  which 
depends  not  on  any  standard  erected  by  the  law.  which  may  be  known 
in  advance,  but  on  one  erected  by  a  jury.  Ana  especially  so,  as  that 
standard  must  be  as  variable  and  uncertain  as  the  views  of  different 
juries  may  suggest  and  as  to  which  nothing  can  be  known  until  after 
the  commission  of  the  crime.'  The  court  referred  to  and  quoted  from 
Chicago,  Burlington,  etc..  Railroad  v.  Jones  (149  111.,  361)  and  Chi- 
cago, etc.^  Railroad  v.  The  People  (77  111.,  443),  in  which  it  was  held 
under  a  similar  statute  that  the  want  of  certainty  in  lack  of  reference 
to  a  standard  under  its  first  section  was  obviated  by  its  eighth  sec- 
tion, providing  for  the  making  by  the  railroad  and  warehouse  com- 
missioners of  schedules  of  reasonable  and  maximum  rates,  which, 
being  done,  the  supreme  court  of  Illinois  said:  'There  will  be  a  stand- 
ard of  what  is  fair  and  reasonable,  and  the  statute  can  be  conformed 
to  and  obeyed.' 

''Such  being  the  state  of  the  law,  the  act  of  March  10,  1900,  was 
passed. 

^  "The  mischief  to  be  cured  in  respect  to  extortion  as  defined  by  sec- 
tion 816  was  the  want  of  certaintv,  and  the  remedy  provided  was  the 
fixing  of  the  rates  by  the  railroad  commission." 

Of  course,  Senators  are  entirely  familiar  with  the  fact  that  in  the 
Elkins  law,  I  think,  it  was  proposed  that  the  rates  fixed  and  published 
by  the  railroads  shall  be  the  lawful  rates. 

Senator  Nelson.  The  standard  1 

Mr.  Davenport.  Yes.    Now,  so  much  for  those  cases. 

I  think,  Mr.  Chairman,  that  any  person  who  carefully  and  thought- 
fully reviews  the  authorities  on  this  subject  would  come  to  the  con- 
clusion that  to  insert  the  word  "unreasonable*'  before  the  words 
''restraint  of  trade"  in  the  act,  as  has  been  sugsrested  so  many  times 
by  those  who  have  felt  that  the  law  is  unjust  in  its  operation,  or  to  do 
tne  other  remarkable  thing  that  is  proposed  in  this  Warner  bill,  to 
grant  absolute  immunity  to  all  the  existing  combinations,  as  in  the 
fourth  section  of  this  Warner  bill,  unless  they  are  in  unreasonable 
restraint  of  trade,  and  to  grant  exemption  for  everything  they  may 
do  in  the  future,  and  to  limit  the  right  to  proceed  against  them  to  one 
year  after  the  passage  of  the  Warner  bill,  and  to  attempt  to  classify 
acts  into  those  which  are  in  "reasonable"  and  those  which  are  in 
"unreasonable"  restraint  of  trade,  as  might  be  decided  by  the  Com- 
missioner of  Corporations,  would  import,  under  the  decisions  of  the 
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courts,  provisions  into  the  statute  which  would  make  it  absolutely 
impossible  of  enforcement,  either  as  a  criminal  statute  or  as  a  penal 
statute,  forfeiting  the  trust-made  goods  in  transit  or  providing  the 
treble-damage  feature. 

I  now  wish  to  say  a  few  words,  if  I  have  time,  about  some  other 
aspects  of  the  matter.  It  may  be  suggested  by  some:  ''Are  not  those 
things  defined  at  common  law?  When  you  use  that  term  'unreason- 
able' arc  you  not  importing  into  the  statute  something  which  has  a 
definite  meaning  at  conmion  law  and  as  it  is  customanr  for  courts, 
when  a  statute  is  drawn,  to  resort  to  the  conmaon  law  for  the  inter- 
pretation of  the  phrase?'* — that  there  would  be  something  in  the 
common  law  which  would  afford  the  test. 

Well,  now,  if  that  were  true  in  the  first  place,  if  it  is  intended  to 
legalize  all  those  thinjis  which  were  intended  by  the  common  law  and 
to  forbid  only  those  things  which  were  forbidden  by  the  common  law, 
where  would,  that  leave  our  friends,  the  railroad  companies,  who, 
under  this  law,  it  is  said,  hope  to  get  immunity  when  msiking  reason- 
able traffic  arrangements — that  is  to  say,  agreeing  to  maintain  rea- 
sonable rates. 

Senator  Nelson.  Pooling  rates  ? 

Mr.  Davenport.  Well,  I  understand  that  in  one  of  the  many  modi- 
fications of  this  proposed  bill  the  proponents  of  the  provision  abandon 
that  part  of  it  which  would  permit  pooling  arrangements  and  limit 
it  to  traffic  arrangements  and  agreements  to  make  reasonable  rates, 
;such  as  was  sought  to  be  done  in  the  Trans-Missouri  case  and  the 
Joint  Traffic  Association  case. 

If  you  will  remember,  in  those  cases  it  was  expressly  stipulated  that 
the  rates  to  be  maintained  were  to  be  only  reasonable  rates,  and  that 
it  was  to  help  along  and  carry  out  the  Sherman  an ti- trust  act. 

Now,  as  it  lies  in  my  nrind,  considering  this  matter,  any  act  drawn 
in  this  way,  as  it  is  proposed  by  the  Foraker  bill  or  the  Warner  bill, 
would  not  accomplisn  that  purpose  at  all,  because  if  there  is  anything 
settled  at  conmion  law  it  is  that  all  agreements  between  public-utility 
corporations  not  to  compete  and  to  maintain  prices  are,  per  se,  unlaw- 
ful and  void. 

On  that  subject  I  might  perhaps  call  your  attention  to  what  Mr. 
Justice  Peckham  says  in  the  case  of  United  States  agninst  The  Trans- 
Missouri  Traffic  Association  in  166  United  States,  and  leave  it  at  that, 
the  point  being  that  if  the  purpose  is  to  enable  these  associations  to 
be  formed — traffic  associations  of  railroads — they  would  have  to  use 
some  quite  other  term  than  that  of  "unreasonable''  in  order  to  get 
immunitv. 

I  cite  from  page  332  of  166  United  States,  the  case  of  The  United 
States  V,  Freight  Association,     The  opinion  of  the  court  states: 

"It  must  also  be  remembered  that  railways  are  public  corporations 
organized  for  public  purposes,  granted  valuable  franchises  and  privi- 
leges, among  which  the  right  to  take  the  private  property  of  the  citi- 
zen in  invitum  is  not  the  least,  Cherokee  Nation  v.  Soutnem  Kansas 
Railway  Company  (135  U.  S.,  641,  657);  that  many  of  them  are  the 
donees  of  large  tracts  of  public  land  and  of  gifts  of  money  by  municipal 
corporations,  and  that  they  all  primarilv  owe  duties  to  the  public 
of  a  higher  nature  even  than  that  of  earning  lagre  dividends  for  their 
shareholdera^  The  business  which  the  railroads  do  is  of  a  public 
nature,  closely  affecting  almost  all  classej^  in  the  community — the 
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fannor,  the  artisan,  the  manufacturer,  and  the  trader.  It  is  of  such 
a  public  nature  tiiat  it  may  well  be  doubted,  to  say  the  least,  whether 
any  contract  which  imposes  any  restraint  upon  its  business  would  not 
be  prejudicial  to  the  public  interest. 

'^We  recognize  the  argument  upon  the  part  of  the  defendants  that 
restraint  upon  the  business  of  railroads  will  not  be  prejudi^l  to  the 

f>ublic  interest  so  long  as  such  restraint  provides  for  reasiitMUle  rates 
or  transportation  and  prevents  the  deadly  competition  so  liable  to 
result  in  the  ruin  of  the  roads  and  to  thereby  impair  their  usefulness 
to  the  puUic,  and  in  that  way  to  prejudice  the  public  interest.  But 
it  must  be  remembered  that  these  results  are  by  no  means  admitted 
with  unanimity;  on  the  contrary  they  are  earnestly  and  warmly 
denied  on  the  part  of  the  public  and  by  those  who  assume  to  defend 
its  interests  both  in  Mid  out  of  Congress.  Competition,  they  urge,  is  a 
necessity  for  the  purpose  of  securing  in  the  end  just  and  proper  rates. 

'^It  was  said  in  Gibbs  v.  Baltimore  Gas  Company  (130  U.  S.,  396, 
p.  408),  by  Mr.  Chief  Justice  Puller,  as  follows:  'The  supplying  of 
ilhmiinating  gas  is  a  business  of  a  public  nature  to  meet  a  puolic 
necessity.  It  is  not  a  business  like  that  of  an  ordinary  corporation 
engaged  in  the  manufacture  of  articles  that  may  be  furmshed  by  indi- 
vidual effort. '"       ^ 

Then  the  court  cites  a  number  of  cases  supporting  its  contention, 
and  proceeds: 

** Hence,  while  it  is  justly  urged  that  those  rules  which  say  that  a 
given  contract  is  against  pubuc  policy,  should  not  be  arbitrarily 
eoctended  so  as  to  interfere  with  the  freedom  of  contract  (Printing,  etc., 
Registering  Company  v.  Sampson  L.  R.,  19  Eq.,  462),  yet  m  the 
instance  of  business  of  such  a  character  that  it  presumably  can  not 
be  restrained  to  any  extent  whatever  without  prejudice  to  the  public 
interest,  courts  decline  to  enforce  or  sustain  contracts  imposing  such 
restraint,  however  partial,  because  in  contravention  oi  pubUc  policy. 
Tbia  subject  is  mucn,  considered  and  the  authorities  cited  in' ' — a  num- 
ber of  cases  cited  by  the  court. 

Such  examination  as  I  have  been  able  to  make  of  this  matter 
leads  me  to  the  conclusion  that  at  common  law  all  agreements 
between  public-utility  corporations  to  maintain  prices  and  not  com- 
pete with  one  another  are  per  se  against  public  poUcy  and  void. 
So  that  if  the  gentlemen  who  hope  to  get  relief  from  the  conditions 
in  which  they  find  themselves — if  they  are-  not  seeking  to  do  it  by 
absolutely  ruining  the  statute,  by  destroying  it,  on  account  of  insert- 
ing that  imcertain  feature  in  it — if  they  really  desire  to  propose  to 
the  American. Congress  some  measure  which  will  grant  tnem  relief 
from  a  condition  in  which  they  say  they  are  placed,  to  their  injury, 
and  that  of  the  public,  they  will  have  to  do  it  by  using  some  other 
word  than  the  word  ''unreasonable;"  because  the  wora  ''unreason- 
able" as  apphed  to  matters  in  restraint  of  trade  at  common  law  had 
no  reference  whatever  to  the  matters  and  things  which  are  attempted 
to  be  forbidden  by  the  Sherman  antitrust  act. 

Senator  Nelson.  Will  you  allow  me  to  interrupt  you  1 

Mr.  Davenport.  Certainly. 

Senator  Nelson.  My  recollection  of  the  common-law  cases  bearing 
on .  that  point  is  diat  they  were  generally  such  cases  as  this,  for 
instance,  where  a  man  was  in  business  and  sold  out. and  agreed  not 
to  engage  in*  business  :at  that  place  or^  anywhere: 
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Mr.  Davenport.  That  is  it. 

Senator  Nelson.  And  they  were  cases  where  they  passed  upon 
the  question  whether  it  was  an  unreasonable  restraint  of  trade  for  a 
man  to  agree  to  refrain  from  trade,  and  they  held  that  if  it  related  to 
a  limited  territory  it  might  not  be  obnoxious,  but  in  general  it  was 
obnoxious. 

Mr.  Davenport.  That  is  it  exactly. 

Senator  Nelson.  That  is  my  recollection  of  it. 

Mr.  Davenport.  I  have  studied  this  question  a  good  deal,  and  I 
find  that  the  term  '^unreasonable"  as  applied  to  contracts  in  restraint 
of  trade  were  precisely  those  you  have  described  and  none  other, 
which  is  where  a  man  contracts  himself  out  of  business;  and  in  the 
case  of  Nordenfelt  against  the  Maxim-Nordenfelt  Guns  and  Ammuni- 
tion Company^  to  be  found  in  the  appeal  cases  of  1894,  cited  by  Mr. 
Justice  White  m  his  dissentine  opinion  in  the  Trans-Missouri  Associa- 
tion case  (it  was  a  case  decided  in  the  House  of  Lords  in  Endand), 
it  was  held  in  that  particular  case,  in  view  of  the  changed  relations 
of  society  and  the  nature  of  the  business  which  the  party  nad  sold  out, 
a  contract  not  to  engage  in  that  business  at  any  place  or  at  any  time 
was  reasonable  for  the  very  reasons  which  had  been  adduced  long 
years  before,  where  a  shoemaker  in  the  same  town  might  agree  not 
to  engage  in  business  where  he  had  sold  out^  but  that  he  could  not 
agree  not  to  engage  in  the  business  in  an  adjoining  town.  In  other 
words,  the  conditions  had  changed,  so  that  the  same  reason  that 
made  the  one  valid  years  ago  made  the  other  valid  now. 

But  it  is  true,  Mr.  Chairman,  that  when  you  search  up  and  down 
the  books  to  find  what  is  meant  by  contracts  in  ''imreasonable'' 
restraint  of  trade,  at  common  law,  in  order  to  see  what  common-law 
idea  the  word  would  import  into  the  statute,  if  any^  you  will  find  such 
cases  only  among  the  class  mentioned  by  tne  chairman.  Now,  it  is 
precisely  that  class  of  cases  of  reasonable  restraints  of  trade  which 
the  Supreme  Court  of  the  United  States  has  already  said  are  not 
forbidden  by  the  Sherman  antitrust  act. 

There  is  perhaps  more  misapprehension  existing  to-day  in  the 
minds  of  people  as  to  precisely  wiiat  the  Supreme  Court  of  the  United 
States  has  decided  in  regard  to  this  matter  than  exists  as  to  any  other 
public  question.  Some  people  think  that  the  Supreme  Court  has 
alreadj^  decided  that  every  contract  that  operates  in  restraint  of 
trade  is  unlawful  and  prohibited  by  the  Sherman  antitrust  act, 
though  that  restraint  mav  be  sometnin^  that  is  incidental.  What 
the  Supreme  Court  has  held  is  that  in  order  to  be  bad  it  must  be  the 
dominant  purpose  of  the  contract  to  control  trade;  and  that  dominant 
purpose,  if  it  is  to  keep  up  prices  or  not  to  compete  by  parceling  out 
the  country,  makes  it  oaa. 

I  wish  to  call  the  attention  of  the  committee  to  the  case  of  the 
Cincinnati  Packet  Company  against  Ba^  in  the  200  United  States. 
That  was  a  case  where  a  person  engaged  in  interstate  commerce  as  it 
was  assumed  by  the  court,  sold  out  nis  business  and  agreed  not  to 
reengage  in  it,  and  the  contention  was  that  that  arrangement  was 
prohibited  by  the  Sherman  antitrust  act.  That  was  apparently  a 
case,  you  see,  that  is  precisely  such  as  at  common  law  haa  been  per^ 
mitted.  Mr.  Justice  White,  m  his  dissenting  opinion,  dwelt  on  and 
harped  on  and  put  the  whole  force  of  his  dissent  on  that  class  of 
cases,  and  attempted  to  step  from  that  to  other  kinds  of  combinations 
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which  were  not  permitted  at  common  law,  such  as  agreements  be- 
tween railroad  companies  not  to  compete. 

Now  the  court  said  that — 

"  It  might  be  enough,  perhaps,  to  answer  the  whole  contention  that 
it  does  not  appear  on  tne  record  that  the  contract  necessarily  con- 
templated commerce  between  the  States.  It  would  be  an  extrava- 
gant consequence  to  draw  from  Hanley  against  Kansas  City  Southern 
Railway  (187  U.  S.,  617),  a  case  of  a  State  attempting  to  fix  rates 
oyer  a  railroad  route  passing  outside  its  limits,  that  the  contract  was 
within  the  Sherman  Act  because  the  boats  referred  to  might  sail  soil 
belonging  to  Kentucty  in  nassing  between  two  Ohio  points.  It  may 
be  noticwi,  further,  that  Ohio  equally  has  jurisdiction  on  the  river. 
(Wedding  v.  Meyler,  192  U.  S.,  573.)  A  contract  is  not  to  be  assumed 
to  contemplate  unlawful  results  unless  a  fair  construction  rec^uires  it 
upon  the  established  facts.  Technically,  perhans  there  m^ht  be 
some  trouble  in  saying  that  the  supreme  court  of  Ohio  did  not  decide 
the  case  on  the  ground  that  the  illegality  was  not  made  out  as  matter 
of  fact. 

''But  we  do  not  like  to  put  our  decision  upon  technical  reasoning 
where  there  is  at  least  a  lair  surmise  that  such  reasoning  does  not 
meet  the  realities  of  the  case.  We  will  suppose,  then,  that  the  con- 
tract does  not  leave  commerce  among  the  States  untouched.  But 
even  on  this  supposition  it  is  manifest  tnlit  interference  with  such  com- 
merce is  insignificant  and  incidental  and  not  the  dominant  purpose 
of  the  contract,  if  it  actually  was  thought  of  at  all.'^ 

Then,  having  construed  the  covenant,  the  court  proceeds  (p.  185) 
to  say: 

"This  being  our  view  of  the  covenant  in  question,  whatever  differ- 
ences of  opinion  there  may  have  been  with  regard  to  the  scope  of  the 
act  of  July  2,  1890,  there  has  been  no  intimation  from  anyone,  we 
believe,  that  such  a  contract,  made  as  part  of  the  sale  of  a  business 
and  not  as  a  device  to  control  commerce,  would  faU  within  the  act. 
On  the  contrary,  it  has  been  suggested  repeatedly  that  such  a  con- 
tract is  not  withiii  the  letter  or  spirit  of  the  statute. '^ 

The  court  then  cites  the  majority  opinion  in  the  Trans-Missouri 
case  (166  U.  S.,  290,  329)  and  the  United  States  v.  Joint  TraflBc  Asso- 
ciation (171  U.  S.,  505),  and  adds: 

"And  it  was  so  decided  in  the  case  of  a  patent.  (Bement  v. 
National  Harrow  Company,  186  U.  S.,  70.)'' 

Senator  Nelson.  That  is  precisely  holding  that  a  contract  such  as 
they  held  valid  at  common  law  they  held  good  under  the  Sherman 
Act? 

Mr.  Davenport.  That  is  preckely  it. 

Now,  this  is  all  moonshine  that  is  cast  over  this  whole  subject. 
People  who  are  really  doing  the  thin^  which  are  forbidden  by  it  talk 
about  the  Sherman  antitrust  act  as  if  it  had  suffocated  all  business. 
We  have  even  this  momii^  a  communication  f roin  the  Chief  Magis- 
trate of  this  nation  in  which  he  specifies  instances  in  which  the  Sher- 
man antitrust  act  ou^t  not  to  be  permitted  to  apply  in  cases  to 
which  the  Supreme  Court  has  held  it  does  not  now  apply. 

If  you  vritll  read  the  decisions  of  the  Supreme  Court  of  the  United 
States,  this  is  the  class  of  cases  to  which  it  does  apply;  it  applies  to 
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all  these  combinations  between  public-utility  companies  that  are 
engaged  in  an  interstate  business  not  to  compete  and  to  keep  up 
pnces,  or,  as  is  provided  against  in  one  of  the  sections  of  the  inter- 
state-conmierce  act,  to  pool  their  earnings.  It  forbids  all  agree- 
ments looking  to  the  stifling  of  competition  in  trade  (in  interstate 
business,  of  course).  But  you  can  see  that  the  scope  of  the  Sherman 
antitrust  act  is  a  very  narrow  one.  In  the  first  place  the  trade  must 
be  interstate,  and  then  the  contract  must  be  in  direct  restraint  of 
interstate  trade— not  collaterally  or  incidently — and  it  must  be 
that  kind  of  combination  or  contract  that  was  not  permitted  at  com- 
mon law. 

And  so,  when  you  look  at  this  from  the  proper  perspective — when 
you  study  the  cases — when  you  take  the  law  and  compare  it  with  all 
matters  and  things  that  can  fairly  come  within  its  purview,  you 
will  see  that  this  agitation,  which  has  been  stirred  up  among  the 
business  people  of  tnis  country,  and  among  the  labor  people  of  the 
country,  that  there  is  anything  in  the  Sherman  Act  which  interferes 
with  their  proper  conduct,  is  a  mistake.  The  whole  campaign  of 
those  desiring  a  change  in  the  Sherman  Act  is  being  conducted  upon 
a  false  assumption  as  to  facts. 

Of  course  i  suppose  that  there  are  great  interests  which  are  within 
this  law.  I  suppose  that  the  great  raikoad  interests  are  hampered 
in  some  of  their  operations  by  the  provisions  of  this  law.  I  suppose 
that  a  ^eat  corporation  Uke  the  United  States  Steel  Corporation 
comes  within  the  purview  of  this  act,  a  corporation  which  assumes 
to  dictate,  as  we  saw  the  other  day  in  the  announcement  of  Mr. 
Gary,  the  price,  at  which  the  people  of  this  country  must  buy  their 
steel,  even  though  the  necessities  of  their  business  require  that  they 
should  buy  it  at  a  lower  price.  They  were  told  by  that  autocrat 
that  they  could  not  have  it,  because  the  directors  of  that  company 
thought  fit  to  maintain  the  price,  and  so  the  law  of  supply  and  demand 
was  not  permitted  to  regulate  the  matter.  There  is  a  case  that  per- 
haps comes  within  the  purview  of  this  law.  And  the  American 
Federation  of  Labor,  in  their  announced  purpose  of  declaring  and 
carrying  out  boycotts,  are  forbidden  to  do  so  by  this  law.  But 
almost  all  the  things  which  have  been  adduced  as  within  the  law  are 
not  within  it. 

Senator  Nelson.  I  should  like,  Mr.  Davenport,  to  hear  you  a  little 
on  these  points:  What  is  there  in  the  Sherman  antitrust  law  that 
prevents  labor  organizations  from  resorting  to  strikes  peaceably, 
without  destroying  life  or  property;  and  what  is  there  in  the  law,  if 
anything,  that  prohibits  them  from  combining  to  raise  wages  and  to 
liinit  hours  of  labor,  and  what  is  there  in  reference  to  the  closed  shop, 
as  it  is  commonly  called,  and  what  in  reference  to  the  boycott  as 
interpreted  by  the  Supreme  Court  ? 

Mr.  Davenport.  There  is  absolutely  nothing,  Mr.  Chairman,  in 
the  Sherman  antitrust  law  which  prevents  laboring  men  forming 
unions.  If  they  are  engaged  in  interstate  commerce,  they  may  form 
unions.  There  is  nothing  to  prevent  them  from  making  trade 
agreements  with  their  employers.  There  is  nothing  to  prevent 
them  for  striking  in  order  to  get  higher  wages.  That  is  expressly 
mentioned  by  the  Supreme  Court  in  the  case  to  which  I  called  your 
attention  the  other  day — ^where  they  cited  all  the  cases. 

Senator  Nelson.  Wnat  case  is  that  t 


SHERMAN  ANTITEUST  LAW.  259 

Mr.  Davenport.  The  case  of  Hopkins  against  the  United  States 
in  171  United  States.  It  is  abeaay  in  the  minutes  of  these  pro- 
ceedings. I  read  it  at  the  last  hearing,  but  I  will  read  it  again. 
The  court  in  its  opinion  put  this  question  (p.  593): 

''Would  an  agreement  among  themselves  by  locomotive  engineers, 
firemen,  or  trainmen  engaged  in  the  service  of  an  interstate  railroad 
not  to  work  for  less  than  a  certain-named  compensation  be  illegal 
because  the  cost  of  transporting  interstate  freight  would  be  thereby 
enhanced?  Agreements  similar  to  these  might  be  indefinitely 
suggested." 

Now  note  the  remark  of  the  court: 

*'In  our  opinion  all  these  queries  should  be  answered  in  the 
negative." 

Now  on  the  subject  of  making  these  trade  agreements:  The 
United  States  courts  where  the  railroads  are  in  the  hands  of  receivers 
authorize  the  making  of  agreements  between  the  receiver  and  the 
workmen.  The  only  thing  that  the  United  States  court,  in  Water- 
house  V.  Comer,  reifused  to  do  was  to  permit  the  receiver  to  enter 
into  an  agreement  with  employees  by  which  they  might  carry  out 
what  was  called  rule  12  of  the  constitution  of  the  Brotherhood  of 
Locomotive  Engineers,  which  rule  required  men  to  quit  work  upon 
the  order  of  the  locomotive  chief — to  refuse  to  haul  cars  from  ano  flier 
railroad,  on  which-  road  there  was  a  strike  by  the  members  of  the 
Brotherhood  of  Locomotive  Engineers. 

Why,  the  Supreme  Court  in  the  Adair  case  settled  this  proposi- 
tion when  they  said  there  is  no  connection  between  a  union  of  rail- 
road employees  and  interstate  commerce.  Of  course  the  members 
of  the  union  may  do  things — may  combine  and  stop  interstate 
traffic  the  same  as  anybody  else,  but  there  is  no  real  or  logical  con- 
nection (I  think  that  is  the  expression  of  Justice  Harlan)  between 
interstate  commerce  and  the  labor  unions. 

The  labor  unions  are  absolutely  free  to  do  everything,  of  course, 
the  Sherman  antitrust  act  does  not  relate  jio  anything  but  interstate 
conmierce,  but  in  interstate  commerce  they  are  free  to  do  anything 
that  they  choose  to  do  and  have  claimed  to  do  heretofore,  always 
excepting  this,  that  thev  must  not  combine  to  restrain  or  compel 
people  to  deal  with  people  in  other  States  for  the  purpose  of  coercmg 
customers  in  other  States  to  refuse  to  buy  goods  of  a  party  in  a  State. 

Of  course  this  honorable  committee  l>efore  proceeding  to  take  the 
underpinning  out  from  under  this  statute  will  proceed  to  consider  all 
the  phases  of  the  statute.  The  gentlemen  who  drew  up  the  Hepburn- 
Warner  bill  thought  that  the  only  thing  to  be  tnought  of  was 
combinations.  They  omitted  all  matters  relating  to  the  Territories 
and  the  District  of  Columbia — a  remarkable  coincidence,  because  the 
American  Federi^tion  of  Labor  (which  is  the  reason  I  am  here  con- 
tending for  the  object  I  have  in  view)  has  its  headquarters  here  in  the 
District  of  Columbia.  If  the  Hepburn  bill  were  adopted  as  it  was 
proposed  in  the  House  of  Representatives,  it  would  legalize  here  in  the 
District  of  Columbia  the  very  thing  which  the  Supreme  Court  of  the 
United  States,  twenty  years  ago,  aeclared  to  be  a  heinous  criminal 
offense,  in  127  Unitea  States,  Callan  against  Wilson. 
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But,  that  I  may  not  be  diverted  from  what  1  intended  to  say  about 
the  second  section  of  the  Sheiman  Act,  I  wish  to  call  your  attention 
to  its  provisions.     It  says: 

'* Section  2.  Every  person  who  shall  monopolize  or  attempt  to 
monopolize — '' 

observe  that — 

*' attempt  to  monopolize,  or  combine  or  conspire  with  any  other  person 
or  persons  to  monopolize  any  part  of  the  trade  or  conmierce  among 
the  several  States  or  with  foreign  nations,  shaU  be  deemed  guilty  of  a 
misdemeanor  and  on  conviction  thereof  shaU  be  punished  by  fine 
not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punishments  in  the  discretion  of 
the  court." 

Now,  was  such  a  thing  as  that  ever  unlawful  at  common  law  ?  Was 
it  ** unreasonable"  for  a  man  to  attempt,  using  nothing  but  the  right 
of  competition,  to  crush  out  a  rival  and  then  put  up  the  price  ?  Was 
that  forbidden  at  conmion  law?  And  would  the  insertion  of  this 
word  ^* unreasonable"  forbid  such  a  thing  as  was  contemplated  by 
these  gentlemen  who  drew  the  Sherman  Act  ?  Let  me  call  your  atten- 
tion to  the  case  of  McGregor  v.  Mogul  Steamship  Company. 

Senator  Nelson.  In  what  book  is  that? 

Mr.  Davenport.  In  '*Law  Reports:  Appeal  Cases,  1892" — ap- 
peals heard  in  the  House  of  Lords. 

Senator  Foraker.  Before  Mr.  Davenport  proceeds  I  wish  to  say 
that  I  suppose  there  will  be  another  hearing  of  this  subcommittee  ? 

Senator  Nelson.  Oh,  yes. 

Senator  Foraker.  In  which  we  may  have  opportunity  to  say 
something  in  answer  to  these  remarks  ?  I  am  pressed  for  time  now 
and  shall  not  be  able  to  wait. 

Senator  Nelson.  There  will  probably  be  several  hearings. 

Mr.  Davenport.  There  is  no  person  to  whom  I  bow  down  with 
greater  deference  than  to  Senator  Foraker,  although  I  say  it  in  his 
presence,  and  I  desire  to  say  that  I  wish  he  would  propound  to  me 
any  questions  that  may  be  in  his  mind  on  this  subject,  because  I  want 
to  come  to  a  correct  understanding  of  the  subject.  I  have  wrestled 
with  it,  and  I  have  given  the  committee  my  best  judgment  in  regard 
to  it  as  I  construe  the  authorities,  and  I  would  be  very  glad  ii  the 
Senator  would  communicate  to  me  his  doubts  about  the  correctness 
of  the  position  which  these  decisions  force  me  to  take. 

Senator  Foraker.  There  is  hardly  time  now  to  take  advantage 
of  that  suggestion  in  a  satisfactory  way.  It  would  probably  lead 
to  some  discussion,  and  I  have  not  the  time  at  my  disposal  just  now. 
I  quite  agree  with  much  that  Mr.  Davenport  has  said;  I  agree  per- 
haps with  most  of  it;  but  what  was  in  my  mind  was  this:  The  Su- 
preme Court  did  hold  in  the  Trans-Missouri  Traffic  Association  case 
that  the  agreement  there  under  consideration  was  invalid. 

Mr.  Davenport.  Yes. 

Senator  Foraker.  Not  because  it  was  in  unreasonable  restraint 
of  trade,  for  the  courts  below  found  that  it  was  not  unreasonable, 
but  that  it  was  simply  an  agreement  to  maintain  reasonable  rates. 
They  held,  nevertheless,  that  it  was  invalid  because  the  statute  (the 
Sherman  statute)   prohibited  reasonable   as  well  as  unreasonable 


SHERMAN   ANTITRUST   LAW.  261 

agreements.  Now,  excepting  only  for  the  statute,  they  would  have 
upheld  that  agreement,  would  they  not  ? 

Mr.  Davenport.  No  ;  they  would  have  condemned  it. 

Senator  Foraker.  They  say  just  the  contrary. 

Mr.  Davenport.  Why,  they  say  in  this  act 

Senator  Foraker.  Well,  we  are  getting  into  a  discussion,  and  I 
have  not  time  for  that,  as  I  have  said. 

8(^nator  Clarke.  When  you  [Senator  Foraker]  come  to  take  up 
this  case.  I  wish  you  would  take  up  the  Northern  Securities  case  (193 
United  otates)  and  ascertain  on  what  ground  the  agreement  was 
condemned.  Justice  Brewer  put  it  on  the  ground  that  ne  foimd  it  to 
be  in  unreasonable  restraint  of  trade;  and  he  there  explained  his 
votes  in  the  cases  reported  in  166  United  States,  171  Umted  States, 
and  the  Addyston  case  in  175  United  States  on  the  ground  that  in 
those  particular  cases  the  agreements  were  unreasonable.  The 
matter  stands  in  the  Supreme  Court  to-day  in  a  state  of  doubt. 

Senator  Foraker.  I  do  not  so  understand  it.  If  I  did,  I  would  not 
ask  the  committee  to  consider  this  bill. 

My  idea  is  that  the  Supreme  Court  has  held  that  the  Sherman  Act 
prohibited  every  kind  of  agreement  that  is  in  restraint  of  trade 
whether  in  reasonable  or  unreasonable  restraint  of  trade.  I  under- 
stand that  the  majority  of  the  court  so  held  in  that  case.  I  under- 
stand Justice  White  to  put  it  very  pithily  when  he  says  that  the 
question  was  whether  Congress  was  so  unreasonable  as  to  prohibit 
reasonable  things  being  done.  That  has  been  accepted  all  over  the 
country  as  law  ever  since  that  decision  was  announced. 

Now,  if  the  Supreme  Court  has  held,  as  Senator  Clarke  suggests, that 
that  is  not  their  decision — if  they  mean  to  prohibit  only  what  is  in 
unreasonable  restraint  of  trade,  I  do  not  know  of  anything  additional 
to  be  said. 

The  case  is  just  this:  I  think  every  man  in  this  country  ought  to  be 
allowed  to  do  what  is  reasonable,  and  no  man  ought  to  be  aUowed  to 
do  what  is  imreasonable,  whether  it  is  a  matter  affecting  a  railroad 
company  or  a  labor  organization. 

Mr.  Davenport.  Do  you  not  believe  that  railroad  companies  under 
certain  conditions  should  be  permitted  to  make  reasonable  agree- 
ments to  maintain  rates  ? 

Senator  Foraker.  I  want  to  say  that  Cincinnati  has  suffered  more 
than  any  other  city  in  the  country  simply  because  railroads  can  not 
make  a^eements  for  rates.  The  distance  from  Cincinnati  to  Atlanta 
is  400  miles,  and  the  distance  from  New  York  to  Atlanta  is  800  miles. 
Roads  running  from  New  York  to  Atlanta  charge  practically  the  same 
rates  for  freight  that  are  charged  by  roads  running  from  Cincinnati  to 
Atlanta,  though  the  distance  from  New  York  to  Atlanta  is  twice  as 
great  as  from  Cincinnati  to  Atlanta.  Now,  Cincinnati  says  that  that  is 
a  discrimination.  By  whom  ?  Why,  by  the  railroads  which  make  the 
rates  from  New  York.  The  railroad  from  Cincinnati  to  Atlanta  has 
no  responsibility  for  the  rate  from  New  York  to  Atlanta.  Those 
railroads  are  separate  and  distinct  entities.  They  can  not  admit  that 
they  make  an  agreement,  so  we  have  by  common  consent  to  conclude 
that  they  arrive  at  it  in  some  way.  if  we  could  prove  that  it  is  aa 
agreement,  though  illegal,  yet  we  can  not  proceed  against  them  to  get 
any  remedy. 
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Mr.  Davenport.  My  point  is  that  you  will  not  reach  that  result 
by  using  the  word  * '  unreasonable,"  because  of  the  fact  that  at  common 
law  arrangements  of  that  kind,  a^eements  to  keep  up  rates,  are,  per 
se,  against  public  policy  and  void. 

Senator  Foraker.  TTnat  is  at  common  law,  but  we  can  prohibit 
it  by  statute.  We  can  provide  by  statute  that  railroads  ana  every- 
body else  can  make  agreements  that  are  not  in  unreasonable  restraint 
of  trade. 

Mr.  Davenport.  Then  my  point  is  that  the  moment  you  put  in 
the  word  *^ unreasonable"  you  make  it  void  for  uncertainty. 

Senator  Foraker.  No;  m  the  bill  I  have  introduced  I  do  not 
deal  with  anything  criminal.  I  deal  with  matters  that  are  civil  in 
character  and  in  imdue  restraint  of  trade.  I  think  I  can  satisfy 
any  good  lawyer  of  that,  and,  of  course,  I  include  you,  Mr.  Davenport, 
in  that  category. 

Mr.  Davenport.  I  thank  you,  Senator. 

Senator  Foraker.  I  regard  you  as  a  very  good  lawyer,  and,  as 
I  was  saying,  I  think  I  can  satisfy  any  good  lawyer  that  the  statute 
I  propose  is  constitutional,  and,  without  it,  railroads  can  not  make 
reasonable  agreements  about  freight. 

I  have  no  interest,  I  will  say,  m  any .  corporation  or  business  that 
will  be  affected  by  this.  I  have  here  resolutions  passed  by  the 
organization  of  grain  dealers  at  Cincinnati  last  October  in  which 
they  demand  modifications  of  the  law,  for  reasons  which  they  state. 
I  have  also  a  speech  by  Mr.  Washburn  in  the  House  of  Representa- 
tives, in  which  he  reviews  this  question.  He  cites  resolutions  by 
the  wholesale  grocers  of  Boston,  Mass.,  in  which  they  ask  for  modi- 
fications of  the  act,  for  reasons  stated  by  them,  and  because,  as  they 
say,  their  interests  are  injuriously  affected  by  the  act.  And  so  witn 
otners  who  are  demanding  modifications. 

Mr.  Davenport.  The  trouble  is,  from  my  point  of  view,  that  if  you 
attempt  to  do  it  by  saying  that  combinations  in  '* unreasonable" 
restramt  of  trade  are  illegal  and  criminal,  you  destroy  all  the  sanction 
of  the  law,  as  I  have  attempted  to  show  by  those  cases. 

Senator  Foraker.  Let  me  read  a  moment  what  I  rely  iipon  in  the 
matter  from  the  volume  I  hold  in  my  hand,  166  United  otates,  the 
Trans-Missouri  Freight  Association  case. 

Senator  Clarke.  Ijet  me  state  my  point  before  you  begin.  Justice 
Brewer,  who  gave  the  casting  vote  in  the  Trans-Missouri  case,  166 
United  States,  said  in  the  Northern  Securities  case,  193  United  States, 
that  he  would  hold  invalid  all  those  agreements  in  the  preceding 
cases  because  they  were  in  unreasonable  restraint  of  trade. 

Senator  Foraker.  I  imderstand  that  he  has  possibly  changed  his 
view.     But  the  trouble  is,  they  have  not  yet  made  a  decision. 

Mr.  Davenport.  In  the  case  in  200  United  States,  the  Cincinnati 
Packet  case  against  Bay 

Senator  Clarke.  ^SVhat  does  the  opinion  in  that  case  say  on  that 
point  ?    Does  it  include  all  a^eements  ? 

Mr.  Davenport.  Oh,  no;  it  says  in  effect  that  a  contract  is  not 
necessarily  void  under  the  Sherman  Act  it  it  have  not  as  its  dominant 
purpose  a  monopoly. 

^  Senator  Foraker.  They  have  undoubtedly  been  modifnng  their 
views,  and  it  is  possible  that  they  have  gone  far  enough.  We  are  get- 
ling  tnese  complaints  aU  the  time.     I  want  to  make  it  clear,  and  I  do 
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not  think  anybody  can  take  exception  to  that,  that  any  American 
citizen  ought  to  be  allowed  to  do  anything  that  is  reasonable,  and, 
notwithstanding. what  is  said  in  the  President's  message  published 
this  morning,  I  think  the  courts  can  determine  that. 

In  the  case  of  United  States  v.  Freight  Association  (166  U.  S., 
328)  the  court  in  its  opinion  says: 

* 'Contracts  in  restraint  of  trade  have  been  known  and  spoken  of 
for  hundreds  of  years,  both  in  England  and  in  this  country,  and  the 
term  includes  all  kinds  of  those  contracts  which  in  fact  restrain  or 
may  restrain  trade.  Some  of  such  contracts  have  been  held  void 
ami  unenforceable  in  the  courts  by  reason  of  their  restraint  being 
unreasonable,  while  others  have  been  held  valid  because  they  were 
not  of  that  nature.  A  contract  may  be  in  restraint  of  trade  and  still 
be  valid  at  common  law.  Although  valid,  it  is  nevertheless  a  con- 
tract in  restraint  of  trade,  and  would  be  so  described  either  at  com- 
mon law  or  elsewhere.  By  the  simple  use  of  the  term  *  contract  in 
restraint  of  trade'  all  contracts  of  that  nature,  whether  valid  or 
otherwise,  would  be  included,  and  not  alone  that  kind  of  contract 
which  was  invalid  and  unenforceable  as  being  in  unreasonable  re- 
straint of  trade." 

And  so  on.  In  other  words,  the  Supreme  Court  put  its  decision  in 
the  Trans-Missouri  case  expressly  on  the  statute,  and  on  the  ground 
that  the  statute  when  properly  construed  required  them  to  set  aside 
any  agreement  in  restraint  of  trade  in  any  respect  whatever,  whether 
reasonable  or  unreasonable. 

Mr.  Davenport.  An  investigation  of  the  majority  opinion  on  that 
point  would  show  that  the  Supreme  Court  came  to  the  same  conclusion 
as  to  that,  as  was  stated  in  the  cases  I  have  cited,  that  it  was  impossible 
to  tell  what  was  reasonable. 

Senator  Foraker.  I  think  the  authorities  you  cited  this  morning 
can  be  distinguished. 

Mr.  NiMMO.  The  view  which  Senator  Foraker  expresses  was,  I  will 
say,  expressed  by  the  late  Senator  Hoar. 

Senator  Nelson.  It  is-  now  12  o'clock,  and  we  are  obliged  to 
adjourn. 

Mr.  Davenport.  Just  one  word,  that  I  may  have  something  placed 
in  the  record. 

You  know  what  the  Standard  Oil  Company  was  accused  of  doing. 
It  was  claimed  that  it  would  go  into  a  place  and  drive  a  man  out  by 
excessively  low  competition — by  clubbmg  the  man  out  of  business. 
That  is  not  forbidden  at  common  law.  Tnat  was  lawful  at  common 
law;  that  was  reasonable  at  common  law;  and  it  was  lawful  for  men 
to  combine  together  to  do  it. 

I  wish  to  call  the  attention  of  the  committee  to  the  case  of  the 
Mogul  Steamship  Company  against  McGregor,  to  be  found  in4jaw 
Reports,  Appeal  Cases,  1892,  page  25.  This  opinion  had  the  approval 
of  every  lord  that  passed  on  it,  save  the  master  of  the  rolls.  Lord 
Watson.     The  opimon  stated  by  Lord  Halsbury  begins: 

"My  lords,  notwithstanding  the  elaborate  examination  which  this 
case  has  undergone  both  as  to  fact  and  law,  I  believe  the  facts  may 
be  very  summarily  stated,  and  when  so  stated,  the  law  seems  to  me 
not  open  to  doubt. 
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''An  associated  body  of  traders  endeavor  to  get  the  whole  ef  a 
limited  trade  into  their  own  hands  by  offering  exceptional  and  very 
favorable  terms  to  customers  who  will  deal  exclusively  with  them; 
so  favorable  that  but  for  the  object  of  keeping  the  trade  to  them- 
selves they  would  not  give  such  terms;  and  if  their  tradins;  were  con- 
fined to  one  particular  period  they  would  be  trading  at  a  loss,  but  in 
the  belief  that  by  such  competition  they  will  prevent  rival  traders 
from  competing  with  them,  and  so  receive  the  whole  profits  of  the 
trade  themselves. 

''I  do  not  think  that  I  have  omitted  a  smgle  fact  upon  which  the 
appellants  rely  to  show  that  this  course  of  dealing  is  unlawful  and 
constitutas  an  indictable  conspiracy." 

He  then  goes  on  to  say  that  that  course  of  conduct — men  combin- 
ing together  to  drive  a  rival  out  of  business  by  puttmg  prices  down 
to  an  absurdly  low  level  for  the  purpose  of  cruslnng  the  rival  "wiih  the 
view  of  getting  a  monopoly  was  lawful  at  common  law,  that  it  was 
not  illegal,  ana  that  the  charge  that  it  was  a  conspiracy  at  common 
law  was  unfounded.  That  case  was  running  through  the  courts  at 
the  time  the  Sherman  Act  was  under  c<msi(leration,  and  section  2, 
which  I  have  quoted,  is  aimed  at  an  entirely  different  series  of  acts 
and  has  an  entirely  different  purpose  from  that  aimed  at  in  section  1. 
And  when  you  come  to  examine  the  proposed  bill  here  and  its  several 
substitutes  which  have  come  into  being  as  we  have  debated  this  thing 
over  before  the  House  Judiciary  Committee,  you  will  find  the  fact 
disclosed  that  if  you  adopt  this  bill  as  it  stands  and  enact  it  into  law 
one  of  the  principal  evils  in  this  country — one  said  to  be  brought  into 
existence  by  the  Standard  Oil  Company — will  be  entirely  taken  out 
of  the  purview  of  the  Sherman  law.  Because  it  says  if  they  become 
enrolled  they  may  be  permitted;  the  provisions  of  the  first  section  of 
this  act  shall  be  suspended  as  to  them;  there  shall  be  no  prosecution 
by  the  Government. 

I  regret  that  I  have  not  had  time  to  more  fully  go  into  tlie  different 
features  of  tliis  measure. 

Senator  Nelson.  We  shall  be  obliged  to  close  this  morning's  hearing 
at  this  point. 

Senator  Dillingham.  I  should  be  very  glad  to  have  Mr.  Davenport 
file  a  brief. 

Mr.  Davenport.  My  views  on  tliis  matter  are  given  in  extenso  in 
the  House  hearings. 

Senator  Nelson.  And  are  they  printed  ? 

Mr.  Davenport.  Yes. 

Senator  Nelson.  Verv  well. 

Mr.  Martin.  I  shoultf  like  to  be  heard  on  behalf  of  the  American 
Anti-Trust  League,  with  reference  to  these  bills. 

Swiator  Nelson.  We  will  give  you  an  opportunity  to  be  heard  on 
anotner  occasion.  We  are  obliged  now  to  attend  in  the  Senate 
Chamber. 

(Thereupon  the  subcommittee  adjourned  until  Tuesday  next,  May 
5,  1908,  at  10  o'clock  a.  m.) 


SHERMAN   ANTITRUST  LAW.  265 

Washington,  D.  C,  Tuesday j  May  5,  1908. 

The  subcommittee  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 

Present:  Senators  Nelson  (chairman),  Depew,  Dillingham,  and 
Clarke. 

Senator  Nelson.  We  will  proceed  with  the  hearing  on  the  Sher- 
man antitrust  law.     What  gentleman  wishes  to  be  heard? 

ADDITIONAL  STATEMEITT  OF  DAKIEI  DAVEKPORT,  GOUKSEL 
FOR  THE  AMERICAN  ANTI-BOYCOTT   ASSOCIATION. 

Mr.  Chairman  and  gentlemen,  assuming  that  I  have  previously- 
shown  the  disastrous  consequences  resulting  to  the  existing  Sher- 
man antitrust  act  by  this  proposed  bill,  if  enacted,  from  the  insertion 
therein  of  the  word  *' unreasonable"  before  the  words  "restraint 
of  trade,''  on  account  of  the  uncertainty  in  which  it  would  involve 
the  whole  matter,  and,  under  the  authorities  I  have  cited,  make  the 
Sherman  Act  absolutely  void,  I  want  to  come  now  to  some  details 
of  the  proposed  bill. 

As  Mr.  Low  said  the  other  day,  this  bill  has  a  double  aspect.  If 
adopted,  it  would  grant  immunity  from  prosecution  in  all  existing 
cases  except  those  contracts  and  combinations  actually  in  "unreason- 
able" restraint  of  trade. 

Senator  Nelson.  It  applies  the  principle  of  unreasonableness  to 
past  combinations. 

Mr.  Davenport.  Every  one  of  the  four  or  five  hundred  combina- 
tions which  are  said  to  exist  to-day  is,  by  this  proposed  bill,  placed 
under  a  law  by  which  they  can  not  be  prosecuted  unless  the  Govern- 
ment can  show  that  the  combination  is  actuallv  in  ''unreasonable" 
restraint  of  trade,  and  then  only  in  case  suit  is  begun  within  a  year 
after  the  passage  of  the  bill. 

Mr.  Emery.  You  said  four  or  five  hundred  combinations.  Were 
you  referring  to  some  one's^  specific  statement  about  that  ? 

Mr.  Davenport.  The  list  tnat  has  been  spoken  of  in  the  different 
hearings.  A  list  was  compiled  som,e  four  or  five  yeara  ago  by  some 
Grovernment  official,  whicn  was  introduced  by  Mr.  Littlefield  in  a 
speech  in  the  House  of  Representatives. 

Mr.  Emery.  That  was  in  1903. 

Mr.  Davenport.  And  recently  by  Senator  Davis,  of  Arkansas,  I 
believe,  in  his  speech  last  December,  a  list  of  four  or  five  hundred 
of  them,  if  I  am  not  mistaken.  But  be  that  as  it  may,  every  one  of 
those  combinations,  including  the  one  that  I  am  specially  here  to 
oppose  exemption  for,  the  American  Federation  of  Labor,  would  all 
come  under  tne  new  law. 

Now,  this  bill,  introduced  by  Senator  Warner,  provides  in  section 
4  that  no  suit  or  prosecution  Hy  the  United  States 

Senator  Nelson.  You  had  better  give  the  number  of  that  bill. 

Mr.  Davenport.  This  is  Senate  bill  6440,  introduced  by  Mr.  War- 
ner on  the  1st  of  April,  1908.     Section  4  of  the  bill  provides: 

That  no  suit  or  prosecution  by  the  United  States  under  the  first  six  sections  of 
the  said  act  approved  July  2,  189b,  shall  hereafter  be  begun  for  or  on  account  of  any 
contract  or  combination  made  prior  to  the  passage  of  this  act,  or  any  action  there- 
under, unless  the  same  be  in  unreasonable  restraint  of  trade  or  commerce  among  the 
several  States  or  with  foreign  nations;  and  no  suit  or  prosecution  by  the  United  States 
under  the  first  six  sections  of  the  said  act  approved  July  2,  1890,  shall  be  begun  after 
one  year  from  the  passage  of  this  act  for  or  on  account  of  any  contract  or  conibination 
made  prior  to  the  passage  of  this  act. 
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You  will  observe  that  this  exemption  and  limitation  applies  to  all 
existing  combinations. 

Senator  Nelson.  That  includes  civil  actions  as  well  ? 

Mr.  Davenport.  Bv  the  Government. 

Senator  Nelson.  How  ? 

Mr.  Davenport.  No  suit  or  prosecution  by  the  United  States. 

Senator  Nelson.  Oh  I 

Mr.  Davenport.  Now,  of  course  you  understand  that  the  private 
remedy,  the  remedy  given  to  the  private  party  under  the  existing 
law,  is  very  ineffective.  He  has  his  ri^ht  of  action  for  treble  damages 
if  he  can  catch  any  of  the  parties  within  the  jurisdiction  of  the  court, 
you  know,  and  prove  his  case  against  them. 

Senator  Nelson.  Excuse  me  for  interrupting  you.  I  want  to  call 
your  attention  to  the  words  *'or  any  action  thereunder,"  in  line  18. 

Mr.  Davenport.  That  action  thereunder  relates  to  the  acts  done  by 
the  combination. 

Senator  Nelson.  But  does  not  that  relate  to  a  civil  action  ? 

Mr.  Davenport.  Oh,  no;  the  object  is  to  give  immunity  from  suits 
and  prosecutions  by  the  Government  for  tne  past.  But  it  grants, 
clearlv,  a  patent  or  nobility  to  all  trusts  and  combinations  which 
may  oe  in  existence  at  the  time  this  act  talces  place. 

As  Mr.  Low  says,  they  want  to  wipe  the  slate  clean  for  all  exist- 
ing combinations,  but  provide  that  nereafter  nobody  else  shall  do 
any  of  these  things  unless  they  pass  their  future  contracts  and  com- 
binations in  review  before  the  Commissioner  of  Corporations  or  some 
other  appointed  tribunal. 

The  effect,  of  course,  of  this  bill,  if  adopted,  since  no  proceedings 
would  probably  be  brought  within  a  year  after  the  passage  of  this 
law,  would  be  to  grant  absolute  immunity  to  all  existing  combina- 
tions and  contracts,  and  all  things  done  tnereunder.  Moreover,  the 
Government  must  show  that  the  existing  contract  or  combination  is 
in  '"unreasonable"  restraint  of  trade  and  bring  suit  therefor  within 
one  year.  For  the  reasons  that  I  have  advanced  heretofore  it  is  cer- 
tain that  practically  this  would  render  them  all  totally  immune  from 
criminal  prosecutions  and  from  the  other  penal  features  of  the  law, 
to  wit,  the  confiscation  clause  and  the  clause  in  regard  to  treble  dam- 
ages. Practically  they  would  be  absolutely  exempted  from  the  Sher- 
ma  1  Act,  because,  as  I  have  shown,  the  insertion  of  the  word  **  unrea- 
sonable" in  that  law  would  make  it  void  as  a  criminal  or  penal 
statute  unless  at  the  same  time  you  put  in  the  statute  some  standard 
defining  what  is  '" reasonable"  by  which  a  man  can  know  before- 
hand vmether  the  act  he  is  doing  is  ^' unreasonable"  or  not,  according 
to  the  standard  that  the  legislative  body  has  set  up. 

I  most  respectfully  suggest  that  the  Sherman  antitrust  law  ought 
not  to  be  bemuddlea  and  oefogged  by  the  insertion  of  any  such  pro- 
visions in  it.  I  must  say  that  I  can  not  agree  in  the  criticisms  which 
Mr.  Nimmo  made  of  tms  act.  According  to  my  conception  of  it, 
this  Sherman  Act  is  the  very  Magna  Charta  of  commercial  freedom 
in  this  country.  The  future  hopes  of  this  country  he  in  stopping 
the  thin^  forbidden  by  that  act,  and  if  you  either  repeal  this  act  or 
destroy  it  indirectly,  as  you  certainly  would  by  inserting  that 
word  *' unreasonable"  in  there  or  by  putting  in  other  conditions  so 
that  you  make  it  ineffective,  I  must  say  that  I  think  it  would  be  a 
great  calamity. 
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I  do  not  share,  either^  m  the  criticism  that  this  act  was  hastily  en- 
acted and  is  a  piece  of  crude  legislation.  On  the  contrary,  I  doubt 
if  there  is  in  tJie  statue  books  oi  any  nation  an  act  which^  was  more 
carefully  considered  by  the  lawmaking  body  enacting  it  or  which 
more  fiuly  covers  the  very  things  which  the  courts  have  said  it  was 
the  intention  of  the  L^islature  to  prevent. 

Take,  for  instance,  the  proposition  that  it  was  not  intended  to  em- 
brace the  labor  unions  in  its  scope.  Anybody  that,  in  the  first  place, 
examines  the  language  of  it,  and,  in  the  second  place,  its  history  in 
its  passage  through  Congress,  and,  in  the  third  place,  the  statements 
of  tne  great  men  who  took  part  in  it,  will  see  that  it  Was  intended  to 
do  just  exactly  what  it  does  in  that  regard  and  that  it  would  be 
unconstitutional  if  it  did  not  also  embrace  them. 

Or  take  the  statement  that  it  was  not  intended  to  forbid  reasonable 
agreements  between  railroads  to  maintain  or  advance  rates;  that  that 
was  not  intended  to  be  forbidden  by  it;  that  it  was  not  supposed  to 
apply  to  railway  corporations  and  to  such  combinations — wny,  that 
is  overwhelmingly  contradicted  by  the  record.  They  undertake  to 
tell  us  what  Senator  Hoar  said  about  this  matter  at  different  times. 
If  he  said  the  things  attributed  to  him  in  private  or  to  different  in- 
dividuals for  pubhcation  in  the  press  it  is  certain  that  he  stated 
precisely  the  opposite  when  the  matter  was  in  Congress  when,  in 
the  disa^eeing  votes  of  the  two  Houses,  he  was  called  upon  to  defend 
this  law  in  the  Senate  against  the  Bland  amendment,  which  had  been 
put  upon  it  in  the  House,  he  said,  *'Whv,  we  understand  that  all 
such  combinations  are  forbidden  by  this  law  as  it  originally 
passed  the  Senate;  that  that  is  the  necessary  effect  of  it, 
and  therefore  the  Bland  amendment  is  needless.*'  It  is  further  a 
matter  of  history  that  when  the  House  had  passed  the  Bland  amend- 
ment, in  order  to  make  certain  that  the  act  covered  railway  com- 
binations, and  the  Senate  Judiciary  Committee  had  recommended  a 
substitute  amendment  which  expressly  permitted  agreements  to  be 
made  between  railroads  to  maintain  reasonable  rates,  and  the  matter 
was  thrown  again  into  the  House,  there  was  at  once  an  uproar.  The 
House  said,  ''Why,  the  effect  of  this  amendment  would  be  to  change 
the  provisions  of  the  law  in  section  4  or  5,  I  think  it  is,  of  the  inter- 
state commerce  act  prohibiting  pooling,  which  only  three  or  four 
years  before  they  had  adopted,  and  they  would  not  have  it." 

The  result  of  it  was  that  both  Houses  receded  from  their  position, 
and  it  stood  as  it  was  originally  reported  from  the  Senate  Judiciary 
Committee,  together  with  the  statement  by  Senator  Hoar  that  it  did 
cover  those  very  things. 

But  whatever  we  may  think  about  or  say  about  its  history,  there 
the  law  stands,  and  I  say  that  no  ^od  citizen  ought  to  countenance 
anything  being  done  to  it  which  will  either  repeal  it  or  substantially 
impair  its  provisions  for  the  protection  of  freedom  of  competition 
and  freedom  of  people  to  engage  in  interstate  trade. 

As  I  said  before,  I  look  upon  it  as  the  very  Magna  Charta  of  com- 
mercial freedom  in  this  country.  I  mvself  fully  beUeve  that,  long 
after  every  person  now  living  has  paasea  oflF  the  stage  of  action  anS 
been  forgotten,  that  law  will  be  upon  the  satute  books,  because  it 
carries  out  the  essential  purpose  wnich  the  framers  of  the  Constitu- 
tion had  in  securing  freedom  of  trade  between  one  section  of  this 
country  and  another. 
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As  was  said  by  Mr.  Justice  Brewer  in  re  Debs  (158  U.  S.),  is  it  pos- 
sible that  the  States  are  forbidden  to  restrain  interstate  commerce 
and  yet  that  tliese  great  combinations,  either  of  capital  of  of  labor, 
can  be  permitted  to  accomplish  the  same  result?  If  they  can,  then 
the  mischief  that  the  forefatners  sought  to  avoid  will  be  accomplished. 

Senator  Dillingham.  May  I  ask  you  a  question  tlierc?  I  want  to 
test  my  recollection. 

Mr.  Davenport.  Certainlv. 

Senator  Dillingham.  My  recollection  is  the  Sherman  Act  was  in- 
troduced by  Senator  Sherman  and  very  fully  debated  by  the  best  con- 
stitutional lawyers  in  the  Senate;  that  subsequently  it  went  back  to 
the  Finance  Committee  and  was  reported  back  with  a  substitute 
striking  out  everything  after  the  enacting  clause;  that  it  was  again 
very  thoroughly  debated,  and  eventually,  by  a  vote  of  the  Senate, 
was  sent  to  the  Committee  on  the  Judiciary,  with  tnstructions  to  re- 
port within  twenty  days,  and  that  the  Committee  on  the  Judiciary 
reported  a  substitute  bill  striking  everything  out  of  the  Sherman  biU 
after  the  enacting  clause,  and  that  their  report  was  unanimous  and 
that  it  was  adopted  without  any  amendment.  Am  I  right  in  that 
statement  'i 

Mr.  Davenport.  Substantially  so.  To  be  accurate,  let  me  give  the 
historv  of  it  as  it  lies  in  mv  mind — and  I  have  refreshed  mv  recollec- 
tion  very  recently  by  examining  the  record.  Senator  Sherman  intro- 
duced a  bill  wliicn  was  referred  to  the  finance  committee,  of  which  he 
was  chairman,  and  he  reported  it  out  almost  immediately.  A  similar 
bill  had  been  reported  by  liim  in  previous  Congresses. 

Mr.  Emery.  First  in  the  Fiftieth  Congress  and  then  in  the  Fifty- 
first  Congress. 

Mr.  Davenport.  Yes.  But  substantially  nothing  came  of  it  until 
in  the  early  part  of  December,  1899,  he  remtroduced  the  bill,  which 
was  referred  to  the  committee  on  finance,  of  which  he  was  chairman, 
and  reported  back  to  the  Senate.  When  it  fjot  into  the  Senate  it 
was  discovered  that  it  was  constructed  upon  invalid  lines.  He  was 
aiming  to  do  those  things  by  that  law  wliich  were  beyond  the  scope 
of  the  power  of  Congress  and  the  great  constitutional  lawyers  of  that 
day,  Tloar  and  George  and  Vest  and  Edmunds 

Senator  Dillingham.  And  Coke. 

Mr.  Davenport.  And  Coke,  all  discussed  it  from  that  point  of 
view.  But  Senator  Sherman  and  Senator  Reagan  were  both  very 
solicitous  to  have  it  passed.  There  was  the  same  excitement  or 
greater  excitement  in  tnose  days  about  the  evil  to  be  dealt  with  than 
there  is  possibly  to-day.  Repeated  suggestions  were  made  that  the 
biU  be  referred  to  this  committee,  the  Senate  Judiciary  Committee; 
but  it  was  said,  '^  wJiy,  this  committee  is  tjie  graveyard  of  suchmeas- 
ures,''  and  one  of  the  Members  said,  '*  I  woula  not  send  a  dog  to  that 
committee  for  treatment.*'  They  thought  it  would  be  smothered 
here. 

So  it  was  kept  before  the  Senate  for  montlis,  and,  finally,  in  the 
struggle  to  perfect  it,  it  became  loaded  down  with  all  sorts  of  ex- 
ceptions and  provisions  condemning  this  tiling  or  that  thing  or  the 
otner  tldng,  until  it  became  a  farce  as  a  proposed  legislative  enact- 
ment. Then  I  think  it  was  that  Senator  Ilawley,  of  my  State  (Con- 
necticut), who  was  not  satisfied  with  the  matter,  said  that  it  ought 


SHEBMAN  ANTITRUST  LAW.  269 

to  be  sent  to  the  Judiciary  Committee,  and,  finally,  aft^r  the  adop- 
tion of  a  great  number  of  tliese  amendments,  it  was  voted  by  the 
Senate  to  refer  it  to  tlie  Judiciary  Committee. 

That  was  after  Senator  Edmunds  has  made  his  argument  in  wliich 
lie  said  that  labor  unions  could  not  be  exempted  from  the  opcraticm  of 
this  law  if  other  classes  were  put  in. 

Senator  Dillingham.  And  he  dicsussed  that  question  very  fully. 

Mr.  Davenport.  Very  fully.  But  he  discussed  it  from  the  eco- 
nomic standpoint;  he  did  not  put  his  objection  to  that  s(Tt  cf  an 
exemption  on  the  manifcjat  constitutional  ground  tliat  it  would  be 
class  legislation;  he  put  it  entirely  on  economic  grounds. 

The  Senate  in  a  moment  of  wisdom  voted  to  refer  the  bill  to  the 
Judiciary  Committee  with  instructions  to  report  in  twenty  days. 
The  committee  did  rep(»rt  a  bill  in  twenty  days,  striking  all  out 
after  the  enacting  clause  and  inserting  word  for  word  the  oill  as  it 
is  to-day.  There  is  not  an  ^'i"  in  it  now  that  was  not  then  dotted 
or  a  "t  that  was  not  crossed.  It  came  into  the  Senate  and  it  was 
there  discussed. 

Senator  Dillingham.  And  that  was  a  unanimous  report  frc  m  the 
Judiciarv  Committee  ? 

Mr.  Davenport.  Yes;  that  was  a  unanimous  report  from  the  Judi- 
ciary Committee.  It  passed  the  Senate.  The  oenators,  one  after 
tlie  other,  came  arouna  to  the  support  of  the  bill,  Senator  Sherman 
among  others.  But  there  was  one  gentleman  who  voted  against  it, 
and  my  impression  is — although  it  is  five  or  six  years  since  I  exam- 
ined the  record  on  that  point — that  that  gentleman  was  Senator 
Piatt,  of  Connecticut. 

Mr.  Emert.  That  is  correct,  Judge,  but  who  was  the  one  ? 

Mr.  Davenport.  I  was  talking  the  other  day  with  a  gentleman 
who  is  quite  well  informed  about  such  things,  and  he  said  it  was  not 
Senator  Piatt,  but  Senator  McPherson,  of  New  Jersey,  who  cast 
the  dissenting  vote.  But  I  know  that  while  the  original  Sherman 
bill  was  before  the  Senate  for  discussion,  with  all  its  imperfections 
on  its  head,  Senator  Piatt  said: 

If  you  pass  such  a  law  as  that  you  will  do  more  hurt  than  good.  Because  look 
at  the  manufacturers  of  my  State  who,  in  cutthroat  competition,  are  reduced  to  the 
last  extremityl  There  may  be  one  or  two  objectionable  trusts  there,  but  if  you 
pass  this  bill  you  will  cut  up  by  the  root  those  necessary  arrangements  that  all  our 
people  have  to  make  in  order  to  live  and  do  business  and  get  a  small  profit. 

But  tliis  answer  to  that  was  made  by  all  those  great  men:  ''Here 
is  a  gigantic  evil  confronting  us.  You  can  not  stop  that  unless  yon 
ako  stop  these  minor  things — to  do  which  may  result  after  all  in 
only  theoretical  harm." 

Well,  it  came  before  the  Senate.  It  passed  the  Senate.  There  was 
considerable  discussion  upon  it,  but  it  was  pointed  out  that  this  bill 
proceeded  upon  a  different  theory  than  that  upon  which  Mr.  Sher- 
man's bill  had  proceeded.  Mr.  Sherman  in  his  bill  was  trjing  to 
destroy,  for  instance,  a  combination  to  monopolize  production  like 
the  sugar  trust  in  the  instance  involved  in  the  Knight  case  Cl55 
U.  S.) — a  case  of  a  combination  to  monopolize  production.  Senator 
George  and  Senator  Vest  and  others  had  pointed  out  that  that  was 
beyond  the  scope  of  the  Congressional  power,  and  that  any  act  along 
those  hnes  passed  by  Congress  would  oe  void.     Now,  the  Judiciary 
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Committee  had  approached  the  matter  from  a  different  standpoint. 
They  said : 

We  will  put  thifi  into  a  shape  by  which  everything  that  Ib  in  restraint  of  commerce 
among  the  States  or  with  foreign  nations  or  in  restraint  of  trade  in  the  District  of 
Columbia  or  in  the  Territories  or  between  the  District  of  Columbia  and  the  Terri- 
tories and  foreign  nations  shall  be  forbidden,  and  then  leave  it  to  the  coiurts  to  say 
what  those  comoinations  are,  and  when  we  do  that  we  shall  have  gone  to  the  very 
vezge  of  our  constitutional  power. 

All  the  power  of  the  American  nation  to-day  is  contained  in  this 
Sherman  Act.  The  full  power  of  the  nation  to  regulate  interstate 
commerce  is  conferred  upon  Congress  by  those  few  words,  ''shall 
have  power  to  regulate  commerce  among  the  States,  with  foreign 
nations,  and  with  the  Indian  tribes." 

All  the  power  the  nation  has  is  conferred  upon  Congress  in  those 
few  words.  And  all  the  power  that  Congress  has  over  the  subject- 
matter  is  embodied  in  the  Sherman  Act.  That  is  the  theory  the 
Senate  Judiciary  Committee  went  on.    And  they  said: 

This  bill  can  not  be  open  to  constitutional  objections  if  we  draw  it  in  this  way; 
neither  to  the  objection  of  class  legislation,  nor  to  the  objection  that  we  are  covering 
sometMng  bevond  the  scope  of  Consresedonal  power;  nor  to  any  other  objection  that 
can  be  brought  to  it.  We  admit  tnere  is  an  element  of  uncertainty  in  it  as  to  just 
what  the  courts  will  ultimately  construe  to  be  contracts  in  restraint  of  "interstate'* 
trade  and  combinations  in  restraint  of  '* interstate"  trade;  but  when  that  difficulty 
shall  be  out  of  the  way,  there  can  be  no  constitutional  objection  to  the  bill. 

Well,  it  passed  the  Senate. 

Senator  Nelson.  And  the  courts  have  interpreted  or  the  courts 
have  construed  the  law  to  mean  that  the  object  in  that  respect  was 
to  preserve  free  competition. 

MT.  Davenport.  Absolutely. 

Senator  Nelson.  Leave  trade  untrameled. 

Mr.  Davenport.  The  rule  of  free  competition. 

Senator  Nelson    Was  the  basis  of  it,  they  say. 

Mi.  Davenport.  That  is  the  basis  of  it. 

It  passed  the  Senate,  went  over  to  the  House,  and  was  by  it  referred 
to  the  House  Judiciary  Committee,  of  wluch  the  present  Senator 
from  Vermont,  Mr.  Stewart,  was  a  very  prominent  member.  In  a 
few  dajrs  it  was  reported  back  favorably  by  Senator  Culberson's 
father,  and  the  matter  was  before  the  House  for  several  days  in  dis- 
cussion, and  ultimately  it  passed  the  House  with  an  amendment. 

Mr.  Emery.  Pardon  me.  On  the  first  day,  you  remember  it  was 
reported  on  the  1st  of  May  and  passed  on  the  1st  of  May  in  the 
House  with  the  Bland  amendment. 

Mr.  Davenport.  Mr.  Culberson^  of  Texas,  explained  and  defended 
the  bill,  and  it  may  be  that  the  discussion  was  all  one  day,  and  this 
so-called  Bland  amendment  was  put  upon  it. 

Senator  Nelson*  On  the  floor  of  the  House  ? 

Mr.  Davenport.  On  the  floor  of  the  House. 

Senator  Nelson.  Not  as  a  part  of  the  committee  report  ? 

Mr.  Davenport.  This  was  now  it  came  about.  You  know  it  said 
all  combinations,  conspiracies,  etc.,  in  restraint  of  trade  are  unlawful. 
Gentlemen  in  the  House  thought  it  was  not  certain  that  that  forbade 
combinations  between  railroads.  So  Mr.  Bland  offered  an  amend* 
ment,  which  was  adopted,  and  which  specifically  prohibited  that  kind 
of  combination. 
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As  I  said  before,  with  that  amendment  it  went  over  to  the  Senate, 
and  the  Senate  Judiciary  Committee  proposed  a  substitute  amend- 
ment, which  was  one  excepting  combinations  between  raiboads  to 
maintain  reasonable  rates.  It  then  went  back  to  the  House  and  they 
would  not  accept  that  amendment.  It  was  thrown  into  conference, 
Mr.  Stewart  having  charge  of  the  conference  on  the  part  of  the  House. 
As  a  final  result,  after  repeated  discussions,  the  House  instructed  its 
conferees  to  recede  from  their  amendment.  The  Senate  instructed 
their  conferees  to  recede  from  their  amendment,  and  the  bill  became 
a  law  without  amendment,  precisely  as  it  had  left  the  Judiciary 
Committee  of  the  Senate  origmally. 

Mr.  Emery.  April  2. 

Mr.  Davenport.  That  is  the  history  of  it,  and  it  seems  to  me  it 
would  be  in  vain  to  search  the  records  of  Congress  with  the  hope  of 
finding  any  other  bill  that  was  more  thoughtfully  considered,  drawn, 
as  it  was,  with  a  view  to  keep  within  the  constitutional  powers  of 
Congress  and  go  as  far  as  Congress  could  to  put  an  end  to  the  evil 
which  the  Senators  and  Representatives  felt  existed  at  that  time  and 
feared  would  grow  in  the  future. 

Senator  Nelson.  Mr.  Davenport,  at  this  point,  if  it  would  not 
break  you  up 

Mr.  Davenport.  It  would  not  break  me  up. 

Senator  Nelson.  I  shall  be  glad  to  have  you  discuss  wherein  this 
law,  the  antitrust  law  of  1890,  differed  from  the  principles  of  the 
common  law  as  then  prevailing  in  the  country,  under  the  recent 
decisions  of  the  courts.  First,  m  respect  to  the  evil  it  intended  to 
cure,  and,  next,  in  respect  to  the  remedies. 

Mr.  Davenport.  Of  course  at  that  time,  as  to-day,  people  had  very 
confused  ideas  to  what  the  common  law  permitted  ana  what  the  com- 
mon law  forbade.  An  examination  of  the  debates  discloses  the  fact 
that  some  of  them  thought  that  by  this  law  they  were  really  only 
reenacting  the  common  Taw  and  applying  its  prohibitions  to  inter- 
state conmierce.  On  the  other  hand,  others  saw  clearljr  that  there 
were  a  great  many  evils  or  a  great  many  forms  of  this  evil  that  were 
not  forbidden  by  the  common  law. 

For  instance,  we  will  take  the  subject  of  monopolies.  Now,  of 
course  all  lawmakers  and  students  of  history  are  familiar  witn  the 
fact  that  the  evils  called  monopolies  from  which  our  forefathers 
suffered  were  due  to  exclusive  privileges  granted  by  patents  from  the 
Crown  under  an  asserted  prerogative  of  the  Crown.  Those  were  the 
evils  which  were  so  bitterly  fought  in  the  reign  of  James  I,  in  the 
latter  part  of  the  reign  of  Elizabeth,  and  in  the  reign  of  Charles  I. 

Those  were  all  exclusive  privileges  to  manufacture  this,  that,  and 
the  other  thing  or  to  sell  and  deal  m  this,  that,  and  the  other  th'mg, 
which  had  been  granted  by  the  King.  Now,  while  the  common  law 
of  England  was  hostile  to  that  sort  of  a  thing,  yet  it  did  not  forbid  a 
number  of  men  getting  together  and,  by  excessive  competition  for 
a  while,  driving  out  a  competitor,  clubbing  him  out  of  existence,  with 
a  view  to  thereby  getting  control  of  the  whole  business  and  creating 
a  monopoly.  Now,  modem  industrial  operations  had  been  conducted 
in  years  previous  to  the  enactment  of  the  Sherman  law  in  a  way  to 
demonstrate  that  that  was  a  great  evil.  There  had  been  a  case,  as  I 
said  the  other  day,  running  along  through  the  courts  in  England, 
the  case  of  McGregor  against  the  Mogul  Steamship  Company,  where 
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a  victim  of  such  a  combination  had  brought  a  suit  against  the  persons 
engaged  in  it  to  drive  him  out  of  business  by  cutthroat  comjyetition, 
with  a  view  of  getting  him  out  of  trade  and  then  putting  up  prices 
and  securing  a  monopoly.  The  lower  courts  had  held  that  such 
things  were  entirely  lawful  at  common  law;  that  people  had  a  right 
to  go  into  trade  for  the  purpose  of  securing  a  monopoly,  so  long  as 
the  means  that  they  took  were  the  means  of  competition ;  that  they 
could  go  to  work  and  give  awav  their  goods,  if  they  chose,  for  the 
purpose  of  crushing  a  rival,  and  that  having  crushed  him,  with  the 
express  purpose  of  securing  a  monopoly  of  business,  that  then  they 
would  in  fact  have  a  lawful  monopoly  of  the  business.  Two  years 
after  the  Sherman  law  was  enacted  the  House  of  Lords  actually 
maintained  that  position  as  good  at  common  law. 

The  second  section  of  the  Sherman  antitrust  act  is  aimed  at  those 
kinds  of  practices.     Let  me  call  attention  to  the  language: 

Every  person  who  shall  monopolize  or  attempt  to  monopolize — 
See,  there  is  no  combination  about  that — 

Every  person  who  shall  monopolize  or  attempt  to  monoplize  or  combine  or  conspire 
with  any  other  person  or  persons  to  monopolize  anv  part  of  the  trade  or  commerce 
among  tne  several  States  or  with  foreign  nations  snail  be  deemed  guilty  of  a  mis- 
demeanor. 

Now,  another  class  of  combinations  or  contracts  that  had  fallen 
under  the  condemnation  of  the  common  law  was  those  where  people 
had  contracted  themselves  out  of  business  and  where  the  contract 
was  not  for  the  advantage  really  of  the  party  who  had  so  contracted. 
Those  contracts  were  held  to  be  unreasonable  and  void  as  against 
public  policy. 

You  Know  that  in  early  days — three  or  four  hundred  years  ago — 
if  a  shoemaker,  for  instance,  in  a  particular  town,  sold  out  iiis  busmess 
to  another  and  contracted  not  to  go  into  business  at  that  place, 
it  was  a  valid  agreement.  But  it  was  held  that  he  could  not  bind 
himself  not  to  engage  in  business  everywhere,  because  it  would  not 
be  any  advantage  to  the  man  who  bought  out  the  other's  business  to 
restrain  or  prevent  him  from  engaging  in  business  4  or  5  miles  away, 
on  account  of  the  lack  of  facilities  of  communication  at  that  time. 
To  prevent  him  from  doing  so,  they  said,  would  be  of  no  advantage 
to  the  purchaser,  and  would  be  unreasonable  and  in  restraint  of 
trade.  As  time  went  on  and  the  facilities  of  intercommunication 
were  increased,  the  area  was  widened  within  which  men  could  con- 
tract themselves  out  of  business,  until  we  come  down  to  1894,  when, 
in  the  case  of  Nordenfelt  v,  Nordenfelt-Maxim,  to  appeal  case  1894, 
it  was  held  that  a  contract  made  by  Nordenfelt,  wno  had  sold  out 
his  business  to  a  corporation,  the  Nordenfelt-Maxim  CJompany,  and 
agreed  that  he  would  not  engage  in  that  kind  of  business  anywhere 
was  valid.  The  House  of  Lords  said  that  that  was  reasonable-  that 
for  the  very  same  reason  that  such  a  contract  was  unreasonable  and 
invalid  years  before,  the  changed  conditions  of  business  had  made  it 
reasonable  and  valid  now. 

Now,  the  common  law  only  condemned  those  contracts  and  arrage- 
ment  as  being  void  to  public  policy.  There  was  no  remedy  for  Uie 
public.  The  only  thing  the  courts  could  do  was  to  refuse  to  enforce 
them  as  between  the  parties.  If  a  party  fell  out  with  his  colleagues 
and  they  got  into  court,  the  court  said,  *' Why,  that  kind  of  arrange- 
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ment,  when  so  extensive  as  not  tp  be  a  reasonable  arrangement,  we 
will  not  enforce."  Now,  to  that  extent  only  is  it  proper  to  speak 
of  and  use  the  word  "unreasonable"  in  connection  with  these  sub- 
jectSy  as  used  at  common  law. 

Afterwards,  in  this  country,  there  came  up  a  class  of  cases  Where 
corporations  sold  out  their  business  to  other  corporations,  or  in  some 
way  surrendered  their  corporate  functions  in  order  to  aid  combina- 
tions to  monopolize.  If  you  will  examine  the  cases  in  Ohio  and 
o^er  leading  cases,  you  will  observe  that  the  courts  said  that  tha't 
kmd  of  a  combination  is  against  public  policy,  and  that  when  a 
corporation  goes  into  such  a  combination  as  that  and  agrees  not  to 
carry  on  busmess  in  order  to  help  it  out,  the  courts  will  declare  for- 
feited its  corporate  rights.  That  was  the  case,  you  know,  in  the 
sugar  case  in  rlew  YorK,  where  Mr.  Justice  Barret,  decided  that  the 
course  of  conduct  of  the  corporation  was  a  forfeiture  of  its  corporate 
privileges. 

There  was  a  certain  other  class  of  combinations  in  unlawful  re- 
straint of  trade  at  common  law,  but,  of  course,  they  have  long  since 
ceased  to  be  such.  That  was  the  combination  of  laboring  men  to 
raise  their  wages  and  the  combination  of  employers  to  depress  wages 
below  the  current  rates.  There  is  some  question  whetner  by  ttie 
common  law  proper  that  was  the  case,  but  I  think  the  weight  of  au- 
thority and  tne  better  opinion  is  that  any  combination  on  the  part 
of  employees  to  put  up  wages  was  in  restraint  of  trade  and  an  indict- 
able ofiFense  at  common  law,  and  similarly  on  the  part  of  the  em- 
ployer, a  combination  to  depress  wages  below  the  current  rate  was 
unlawful  and  criminal  and  an  indictable  conspiracy  at  common  law. 

In  many  States  in  the  early  days  of  the  last  century,  from  1800  to 
1830,  that  principle  was  applied.  It  was  applied  in  New  York  and 
in  Pennsylvania,  and,  I  think,  in  Connecticut,  my  own  State. 
Finally,  the  State  of  Pennsylvania  passed  a  law  that  provided  that 
combinations  of  employees  to  raise  their  wages  was  not  a  criminal 
conspiracy.  It  did  not  apply  to  combinations  of  employers.  A  suit 
was  Drought — I  forget  the  number  of  the  report,  but  I  think  it  is  59 
Pennsylvania  State,  and  I  am  sure  the  name  of  the  case  is  Cote  v. 
Murphy — a  suit  was  brought  against  an  employer  for  combining  with 
others  to  resist  an  advance  of  wages,  whicn  had  been  forced  by  the 
combination  of  the  workingmen,  which  latter  combination,  by  the 
statute  law  of  Pennsylvania,  had  been  exempted  from  the  criminal 
features  of  the  law. 

Well;  the  supreme  court  of  the  State  said  that  at  common  law 
in  Pennsylvania,  as  well  as  in  England,  a  combination  of  working 
men  to  raise  wages  was  an  indictable  conspiracy,  and,  similarly, 
on  the  part  of  employers  to  depress  wages;  that  the  common  law  of 
Pennsylvania  is  tne  same  as  the  common  law  of  England  was;  but 
that  when  the  legislature  stepped  in  and  exempted  the  laboring 
people  from  the  operation  of  that  law  the  necessary  effect  of  it  was  to 
let  out  the  combinations  of  employers  also.  They  do  not  state  verv 
definitely  the  ground  on  which  they  put  it;  it  is  not  very  clear,  but 
the  probability  is  that  there  was  running  through  the  mind  of  the 
judges  of  the  court  the  principle  that  you  can  not  have  class  legisla- 
tion in  this  country. 

Senator  Dillingham.  What  case  was  that? 
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Mr.  Davenport.  Cote  v.  Murphy.  I  think  the  case  is  to  be  found 
in  59  Pennsylvania  State.  I  have  not  seen  it  for  a  long  time,  but 
that  is  the  name  of  the  case,  I  am  sure. 

Now,  when  it  came  to  the  Sherman  antitrust  act  and  they  passed 
this,  what  did  they  seek  to  do  ?  Did  they  narrow  their  view  to  the 
technical  definitions  that  had  been  given  of  contracts  in  restraint  of 
trade  and  combinations  in  restraint  of  trade  that  the  common  law 
had  known?    Why,  certainly  not.     They  knew  that  it  would  be  a 

{)erfectly  ineffectual  way  of  dealing  witn  the  great  evil  that  con- 
ronted  them,  and  which  they  saw  would  confront  the  American 
people  in  years  to  come. 

Tney  enacted  this  principle  into  the  law,  that  of  free  competition. 
They  found  a  sanction  for  such  principle  in  the  cases  of  contracts 
in  restraint  of  trade  which  had  been  held  void  at  common  law. 
But  they  saw  the  evil  in  a  great  many  other  forms.  And  the  funda- 
mental idea  which  they  sought  to  embody  ixx  the  statute  was  that 
there  should  be  freedom  of  trade  between  the  States,  exempt  from 
all  control  by  combinations,  just  as  there  was  freedom  of  trade  be- 
tween the  States  exempt  from  control  by  the  States.  That  was  their 
great  purpose.  And  tney  put  into  the  law  the  principle  of  freedom 
of  competition.  There  are  many  cases  which  could  be  cited  illustrat- 
ingthe  idea. 

This  is  the  doctrine  (107  U.  S.,  p.  128,  the  National  Cotton  Oil 
Company  v.  Texas) : 

It  is  enouffh  to  say  that  the  idea  of  monopoty  is  not  now  confined  to  a  giant  of 
privileges.  It  is  understood  to  include  a  condition  produced  by  the  acts  of  mere 
individuals. 

To  quote  another,  this  is  the  language  of  the  Supreme  Court  of 
the  Umted  States,  speaking  by  Air.  Justice  McKenna: 

Its  dominant  thought  now  is,  to  quote  another,  a  nation  of  exdusivenefls  or 
unity.  In  other  words,  the  suppression  of  competition  by  the  unification  of 
interest  or  management,  or  it  may  be  through  agreement  and  concert  of  action, 
and  the  purpose  is  so  definitely  the  control  of  prices  that  monopoly  has  been 
defined  to  be  unified  tactics  with  regard  to  prices.  It  is  the  power  to  control  prices 
which  makes  the  inducement  of  combinations  and  their  profits. 

It  is  such  a  power  that  makes  it  the  concern  of  the  law  to  prohibit  or  limit  them, 
and  this  concern  and  the  policy  based  upon  it  has  not  onlv  expression  in  the  Texas 
statutes,  it  has  expression  in  the  statutes  of  other  States  and  in  a  well-known  national 
enactment. 

According  to  them,  competition,  not  combination,  should  be  the  law  of  trade. 
If  there  is  evil  in  this  it  is  accepted  as  less  than  that  which  may  result  from  the  uni- 
fication of  interests  and  the  power  which  unification  gives,  and  that  legislatures  may 
so  ordain  this  court  has  decided. 

Senator  Nelson.  That  is  in  the  House  hearings,  is  it  not? 

Mr.  Davenport.  Yes,  sir. 

Senator  Nelson.  At  what  page? 

Mr.  Davenport.  At  page  251. 

But  the  principle  sought  to  be  incorporated  and  made  effective  in 
the  Sherman  antitrust  act  is  freedom  of  competition  and  the  protec- 
tion of  that  freedom  from  the  power  of  combinations. 

Now,  I  want  to  talk  about  certain  matters  here  involved  in  this 
proposition. 

Senator  Nelson.  Could  yon  postpone  that  until  another  day? 
'Ihere  are  other  parties  here  who  desire  to  be  heard.  Are  there  any 
parties  here  who  desire  to  be  heard  in  favor  of  this  legislation  ? 
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Mr.  Richardson.  I  would  like  to  speak  just. a  few  words. 

Senator  Nelson.  Whom  do  you  represent? 

Mr.  Richardson.  The  Retail  Druggists'  National  Association. 

Senator  Nelson.  Are  you  opposed  to  this  proposed  legislation? 

Mr.  Richardson.  No;  we  would  like  to  suggest  an  amendment  in 
the  last  clause  here.     I  will  explain  it 

Senator  Nelson.  First  give  your  full  name  to  the  stenographer, 
and  please  state  whom  you  represent. 

STATEMENT  OF  MB.  W.  S.  BICHABDSOlf ,  BEPBESEVTIHO  THE 
KATIOHAL  ASSOCIATION  OF  BETAIL  DBTJGGISTS. 

Mr.  Richardson.  Mr.  Chairman,  we  are  not  opposing  the  bill,  but 
we  rather  favor  it,  but  we  would  like  to  a«k  that  this  amendment  be 
inserted  in  it.  so  that  associations  who  were  unfortunate  enough  to 
come  under  tne  prosecution  of  this 

Senator  Dillingham.  Read  that  amendment,  please. 

Mr.  Richardson.  The  amendment  we  propose  is  as  follows: 

But  no  auch  judgment  or  decree  shall  be  held  to  prevent  any  person  whatsoever 
from  taking  advantage  of  the  benefits  and  immunities  of  this  act  in  reference  to  any 
contractfi  or  combinations  hereafter  made. 

This  amendment  was  introduced  or  proposed  in  the  House  hear- 
ings hj  the  representative  of  the  National  Association  of  Wholesale 
Druggists.    I  do  not  think  he  has  been  here,  has  he  ? 

Senator  Nelson.  No.  You  can  hand  that  to  the  stenographer  and 
he  will  incorporate  it  in  his  notes. 

Mr.  Richardson.  As  I  understand  this  bUl,  it  wUl  prevent  our 
association  or  any  other  association  receiving  any  benefit  from  it  as 
it  reads  now.  I  understand  that  we  could  not  take  any  benefit  of 
this  act  unless  an  amendment  of  that  kind  should  be  inserted,  under 
the  Indianapolis  injunction,  and  it  seems  that  if  associations  are 
granted  privileges  which  they  do  not  hold  now  that  we  ought  to 
oome  unaer  the  same  thing,  in  justice  to  us. 

Senator  Nelson.  Is  there  anybody  else  here  in  favor  of  this  legis- 
lation ? 

Mr.  S.  L.  Hilton.  I  simply  accompany  Mr.  Richardson  as  one  of 
the  retail  druggists. 

Senator  Nelson.  Is  there  anyone  else  who  wishes  to  be  heard  in 
favor  of  this  legislation  ? 

Mr.  Eheby.  I  would  like  to  be  heard  later  in  opposition  to  the  bill. 

Senator  Nelson.  Do  you  want  to  be  heard  to-day  or  at  another 
meeting  ? 

Mr.  Emeby.  I  assume  that  jou  are  going  to  adjourn  at  12  o'clock. 

Senator  Nelson.  Yes;  we  will  adjourn  at  12,  and  so  we  have  about 
one-half  hour.     Do  you  wish  to  continue,  Mr.  Davenport? 

Mr.  Davenport.  It  does  not  make  any  difference  to  me. 

Mr.  S.  C.  Mead  (secretary  of  the  Merchants'  Association  of  New 
York).  In  view  of  the  fact  that  the  interruption  has  already  oc- 
curred, would  it  not  be  possible  at  this  time  to  act  on  the  suggestion 
which  I  made  before  the  opening,  that  if  possible  an  opportunity  be 

S'ven  Mr.  Bijur  for  a  hearing  on  Friday  or  Saturday  of  this  week, 
e  was  here  once  before,  and  he  is  now  attending  a  convention  in 
Richmond  and  can  stop  at  Washington  on  his  way  back  on  Friday  or 
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Saturday,  at  the  convenience  of  the  committee.  He  asked  me  to  make 
the  request  that  he  be  allowed  to  be  heard  if  possible. 

Senator  Depew.  Is  he  opposed  to  the  bill  ? 

Mr.  Mead.  He  is  opposed  to  the  bill. 

Senator  Depew.  Whom  does  he  represent? 

Mr.  Mead.  The  Merchants'  Association  of  New  York. 

Senator  Nelson.  He  has  filed  a  big  brief  here.  Professor  Jenks 
called  on  me  the  other  day  and  said  he  and  Mr.  Low  could  not  be 
here  to-day  and  wanted  us  to  adjourn  and  give  them  a  hearing  later. 
So  we  will  have  to  hold  another  meeting.  They  prefer  to  have  it 
next  Friday. 

Mr.  Mead.  May  I  advise  Mr.  Bijur,  of  Richmond,  that  he  will  be 
heard  by  the  committee  ? 

Mr.  Nelson.  Yes;  but  you  may  also  tell  him  that  we  will  hear  Mr. 
Jenks  and  Mr.  Low.  We  will  give  Mr.  Bijur  an  opportunity, 
however. 

Mr.  Mead.  As  I  understand  it,  they  have  all  appeared  before  the 
committee  ? 

Mr.  Nelson.  Well,  Mr.  Jenks  has  not  had  a  chance  to  say 
anythii^. 

Mr.  Davenport.  Since  the  hearing  they  have  presented  an  en- 
tirely different  bill,  which  they  now  want  to  urge,  with  most  radical 
changes.  It  alters  the  structure  of  their  first  entirely.  It  goes  so 
far  as  to  provide  that  when  the  Commissioner  has  turned  down  one 
of  these  contracts,  anybody  that  does  anything  under  it  in  disobe- 
dience of  that  order  is  punishable  by  a  fine  and  imprisonment. 
They  want  to  present  those  views,  and  Mr.  Bijur  ought  to  have  a 
chance  to  present  his  objections. 

Senator  Nelson.  Well,  when  we  adjourn  we  will  adjourn  to  meet 
next  Friday.  We  will  now  continue  until  12  o'clock;  we  have  nearly 
half  an  hour. 

ADDITION AI  STATEMElf  T  OF  JAMES  A.  EMEBT,  COXrVSEL  FOX 
YABIOTTS  IirOTTSTRIAL,  MAlflTFACTinEtllfG,  AVD  COMMEB- 
CIAL  OBGAnZATIOVS. 

Senator  Nelson.  Whom  do  you  represent  ? 

Mr.  Emery.  I  represent  about  135  associations,  National,  State,  and 
local,  industrial,  manufacturing,  and  commercial  organizations  of 
the  United  States,  representing,  I  should  sa}r,  about  approximately 
60  per  cent  of  the  organized  manufacturing  interests  of  the  United 
States,  and  investments  of  from  twelve  to  fifteen  billion  dollars  i  i 
productive  industry,  and  employing  in  the  neighborhood  of  two  to 
two  and  a  half  million  men. 

These  associations  are  all  opposed  to  the  amendment  to  the  Sher- 
man antitrust  act. 

Senator  Clabke.  When  did  the  interests  which  you  represent  come 
to  some  conclusion  about  this  proposed  legislation  ? 

Mr.  Emeby.  I  beg  your  pardon. 

Senator  Clabke.  What  means  did  these  organizations  or  interests 
that  you  represent  take  to  communicate  witn  each  other  or  agree 
that  thev  are  opposed  to  this  proposed  legislation  ? 

Mr.  Emeby.  Those  associations  have  a  national  oi^anization  in 
which  they  are  represented  by  a  committee.    This  committee  meets 
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from  time  to  time  and  exchange  views  to  secure  the  judgment  of  the 
yarious  associations  on  legblation,  and  they  did  that  and  communi- 
cated with  me  by  wire.    1  am  counsel  of  their  organization. 

Senator  Clabkb.  Did  you  tell  them  what  their  views  ought  to  be, 
or  did  they  tell  you  what  their  views  were  t 

^  Mr.  Emery.  They  told  me  what  their  views  were.  Of  course  I  ad- 
vised them  as  to  wnat  legislation  was  pending. 

I  understand  that  the  amendment  to  the  bill  is  aot  before  this  com- 
mittee. 

Senator  Nelson.  Not  before  the  committee  ? 

Mr.  Emery.  There  are  practically  three  bills. 

Senator  Nelson.  There  are  two  bills  pending  before  this  committee. 

Mr.  Emery.  There  is  a  third  bill. 

Senator  Nelson.  I  had  not  heard  of  it :  I  have  only  heard  of  the 
two  bills  that  have  been  mentioued  here  tnis  morning. 

Mr.  Emery.  There  is  before  the  House  what  is  known  as  the  Hep- 
bum  bill. 

Senator  Nelson.  Is  it  not  the  same  as  the  Warner  bill  here  t 

Mr.  Emery.  With  the  exception  of  the  words  in  the  third  sectioUi 
where  the  Hepburn  bill  says,  ''strike  for  any  cause,  or  combine  for 
any  cause,"  the  Warner  bill  substitutes  the  words,  ''for  any  purpose 
not  unlawful  at  common  law,''  and  thus  modifies  the  right  of  col- 
lective action  by  employers  or  employees  to  the  extent  that  such  a 
standard,  if  there  be  one,  could  do  so. 

I  would  Uke  to  say  in  respect  to  these  organizations  that  they 
represent  not  merely  einplovers,  but  a  vast  nuniber  of  employees  also. 
They  realize  the  necessity  for  an  act  of  the  character  of  the  Sherman 
law;  they  believe,  as  Mr.  Davenport  has  well  expressed  it,  that  the 
act  is  the  commercial  magna  charta  of  our  countiy,  and  that  there  is 
the  greatest  need  for  protection  of  a  free  interchange  of  commercial 
intercourse  between  tne  States  of  the  Union;  they  further  believe 
the  present  law  expressed  the  ripened  judgment  of  some  of  the  most 
distinguished  men  who  have  ever  sat  in  tne  Senate,  including  some 
of  its  most  famous  lawyers,  who  framed  a  bill  which,  in  their  opinion, 
exhausted  the  power  of  Congress  on  that  subject. 

Senator  Spooner,  alluding  to  the  Sherman  Act,  expressed  the 
same  opinion  at  a  time  when  an  amendment  to  exempt  certain  vol- 
imtary  organizations  was  before  the  Senate. 

I  know  it  is  the  opinion  of  many  business  men  in  the  organizations 
which  I  have  the  honor  to  here  represent,  that  there  are  many  doubts 
and  difficulties  as  to  the  precise  application  of  the  Sherman  antitrust 
act  to  combinations,  contracts,  or  other  agreements  between  business 
men,  to  which  they  might  be,  or  would  become,  parties.  There  has 
been  as  much  misapprehension  among  the  business  men  of  the  coun- 
try as  to  what  this  act  apphes  to  as  has  existed  among  the  labor 
organizations  of  the  country  as  to  the  effect  of  the  recent  Loewe 
decision  upon  their  rights  of  collective  action.  The  feeling  among 
the  gentlemen  whom  i  represent  is  that,  considering  the  innate  diffi- 
culty of  the  subject,  of  the  attempt  to  apply  the  interstate-commerce 
clause  of  the  Constitution  to  the  relation  of  contracts  and  com- 
binations in  restraint  of  trade,  if  this  is  not  the  best  law  that  possibly 
could  be  introduced,  it  supplies  a  protection 

Senator  Nelson.  You  mean  the  law,  do  you  not  ? 
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Mr.  Emeby.  The  law  as  it  stands  siipplies  what  has  been  a  fairly 
adequate  protection  against  the  combinations  of  great  aggregations 
of  capital  upon  the  one  side,  that  could  control  or  monopolize  inter- 
state commerce  or  production,  and,  on  the  other  hand,  has  given 
proper  protection  to  business  and  property  interests  and  personal 
rights,  against  an  attempt  upon  the  part  of  voluntary  associations  to 
restrain  interstate  intercourse  in  order  to  force  the  acceptance  of  in- 
dustrial conditions  which  they  felt  were  necessary  to  satisfactorily 
attain  their  own  purposes. 

Our  members  appreciate  the  fact  that  when  a  great  evil  of  the  kind 
with  which  this  law  deals  is  to  be  met,  there  must  be  transient 
and  temporary  inconvenience  to  the  few,  in  order  that  there  may  be 
permanent  and  efficient  protection  for  the  many.  It  has  seemed  to  us 
that  the  verjr  theory  upon  which  this  bill  is  framed,  in  the  exceptions 
it  provides,  is  in  absolute  contradiction  with  the  very  purpose  for 
which  the  people  and  the  States  conferred  the  power  to  regulate 
interstate  commerce  upon  Congress. 

A  distinction  is  here  laid  down  and  insisted  upon,  from  an  eco- 
nomic as  well  as  from  a  legal  standpoint,  between  the  combinations 
or  associations  organized  for  profit  and  those  not  organized  for 
profit. 

You  gentlemen  are  well  informed  upon  the  history  of  the  con- 
ditions that  existed  between  the  end  or  the  Revolutionary  War  and 
the  adoption  of  the  Federal  Constitution,  a  space  of  time  which  the 
eminent  historian  Fiske  terms  **the  critical  period  of  American  his- 
tory." You  are  no  doubt  famihar  with  the  conditions  and  realize  the 
great  difficulties  then  experienced  by  the  people  in  their  interstate 
commercial  intercourse.  There  was  a  continual  imposition  of  duties 
by  one  colony  upon  citizens  of  another,  and  all  sort  of  frictions  and 
inharmonies  were  being  produced  between  the  different  people  of  the 
different  colonies,  producing  a  condition  to  which  Hamilton  alludes  at 
length  in  his  letters  in  the  Federalist  and  which  formed  the  basis  for 
his  argument  in  defense  of  the  provision  in  the  Constitution  which 
gave  the  Federal  Government  the  power  to  regulate  commerce.  This 
condition  was  also  discussed  by  Jefferson  and  Madison  and  many 
other  of  the  early  fathers  in  their  correspondence  with  each  other, 
as  well  as  in  their  public  addresses.  The  State  of  New  York  haa 
hampered  its  intercourse  with  New  Jersey  to  such  an  extent  that,  as 
one  nistorian  remarked,  a  man  could  not  bring  a  load  of  stone  or 
wood,  or  a  dozen  eggs  into  New  York  without  paying  an  impost 
duty,  and  it  seems  that  New  York  had  an  income  at  that  time  of  from 
60  to  80  thousand  pounds  a  year  from  impost  duties.  The  inhar- 
monies had  reached  such  a  point  in  Connecticut,  I  know,  that  that 
State  voted  to  end  all  commercial  intercourse  with  New  York.  This 
condition  was  so  serious  that  it  was  felt  in  the  Constitutional  Con- 
vention that  some  means  must  be  reached  of  giving  to  a  Federal 
power  the  right  to  regulate  commerce  between  States  and  to  protect 
such  commerce  from  the  interference  of  State  legislatures. 

Senator  Nelson.  Is  it  not  as  important  to  protect  commerce  against 
conibinations — ^in  other  words,  from  corporations  and  private  in- 
dividuals— as  to  protect  commerce  from  the  invasion  of  hostile  legis- 
lation of  the  res^^tive  States  ? 

Mr.  Emery.  Why,  surely ;  that  was  the  precise  point  which  Justice 
Brewer  emphasized  in  the  Debs  case,  when  the  defense  was  set  up  that 
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theae  voluntary  associations  should  be  permitted  to  restrain  commerce 
in  protection  of  their  rights.     He  said: 

ft 

Is  it  poesible,  when  the  Constitution  of  this  country  wilJ  not  permit  in  er* 
ference  with  interstate  commerce  by  tlie  sovereign  States  themselves,  that  any 
mere  combination  of  indi\dduals  shall  have  a  right  to  do  that  which  is  for- 
bidden to  a  State? 

So,  as  the  original  purpose  of  the  interstate  commerce  clause  of  the 
Constitution  was  to  give  effective  protection  to  intercourse  between 
the  States,  and  to  prevent  interference  with  it  even  by  the  States 
themselves,  it  can  not  be  assumed  that  it  will  be  wise  legislative 
action  to  say  that  a  combination  that  is  less  liable,  if  you  please,  to 
interfere  with  interstate  commerce  ought  to  be  excluded  from  any 
law  that  would  make  it  an  offense  for  it  to  combine,  or  for  its  mem- 
bers to  combine,  to  interfere  with  interstate  commerce,  as  though  the 
power  to  interfere  with  intercourse  between  the  States  depended  upon 
the  fact  that  the  combination  doing  so  possessed  capital  stock,  al- 
though our  historical  experience  has  familiarized  us  with  the  fact 
that  the  most  drastic  and  severe  interference  with  intercourse  between 
the  States  has  arisen  from  the  combined  action  of  voluntary  associa- 
tions. 

Those  are  perhaps  not  the  most  frequent  commercial  form  of  inter- 
ference with  which  we  are  familiar,  but  I  should  say  that  they  are  the 
most  notorious,  and  in  the  four  or  five  instances  which  have  attracted 
the  attention  of  the  country  they  liave  probably  been  called  to  the 
attention  of  more  people  than  the  interference  in  the  course  of  com- 
mercial relations  with  the  commen  ial  liberty  of  particular  corpora- 
tions or  individuals. 

So  this  bill  lays  down,  you  will  observe,  as  an  elementary  principle, 
that  the  only  interference  from  which  interstate  commerce  needs  to  be 
protected  is  that  of  combinations  or  corporations  possessing  capital 
stock  and  having  something  to  sell;  that  the  interference  bv  volimtary 
associations  is  too  trivial  that  that  is  not  to  be  considered. 

We  call  attention  to  the  fact  that  the  interference  of  voluntary 
combinations  is  just  as  serious  as  any  other  interference,  in  the  course* 
of  commercial  relations  between  corporations  or  individuals.  Witr-- 
ness  the  Debs  case,  the  Toledo  and  Ann  Arbor  case,  the  instances  in 
which  the  attention  of  Federal  courts  has  been  called  to  contracts  be- 
tween voluntary  associations  and  common  carriers,  as,  for  instance, 
in  the  case  of  the  Telodo  and  Ann  Arbor  Railroad  against  the  Penn- 
sylvania Railroad,  where  the  famous  rule  1 2  of  the  Brotherhood  of 
Locomotive  Engineers  was  declared  to  be  a  rule  in  restraint  of  trade. 
It  provided  that  whenever  the  parties  to  the  contract,  the  Toledo  and 
Ann  Arbor  R.  R.  and  the  Brotherhood  of  Locomotive  Engineers,  had 
an  industrial  controversy  any  other  road  must  not  be  asKed  to  haul 
their  cars.  And  as  there  were,  of  course,  constant  contracts  made  be- 
tween the  various  common  carriers  of  the  country  with  reference  to 
the  hauling  of  their  cars  over  each  other's  tracks,  the  rule  would  have 
meant  that  whenever  the  Brotherhood  of  Locomotive  Engineers  got 
into  a  controvewy  with  any  railroad,  their  employers  could  not  insist 
upon  their  hauling  the  cars  of  that  road,  ana  thus  the  commerce  of 
many  innocent  parties  to  such  a  controversy  would  have  been  abso- 
lutely stopped. 

That  combination  was  declared  in  restraint  of  trade  by  Judge  Taft, 
in  the  Toledo  and  Ann  Arbor  case,  where  it  was  necessary  for  the 
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Toledo  and  Ann  Arbor  Railroad  to  enjoin  the  Pennsylvania  Rail- 
road from  refusing  the  cars  of  the  Toleao  and  Ann  Arbor  Railroad 
the  Pennsylvania  tracks. 

The  second  case  was  that  of  Waterhouse  v.  Comer,  which  was  an 
illustration  both  of  the  possibility  of  restraint  by  voluntary  associa- 
tions and,  on  the  other  hand,  of  the  fair  and  reasonable  treatment 
which  the  courts  have  uniformlv  given  to  all  organizations  of  labor 
att/cmpting  to  enter  into  collective  bargains,  and  illustrates  the  tact 
that  tne  criticism  aimed  against  theniis  not  well  grounded. 

In  the  Waterhouse  v.  Comer  case  a  receiver  appointed  by  the 
Federal  court,  was  in  charge  of  the  railroad,  and  a  petition  was 
filed  bv  the  Brotherhood  of  Locomotive  Engineers  asking  that  the  re- 
ceiver be  instructed  to  enter  into  a  contract  with  them.  The  only  ob- 
jection that  the  court  found  was  this  same  rule  12,  which  had  been 
passed  upon  by  Judge  Taft,  and  which  provided  that  the  operation  of 
cars  mignt  be  interrupted  at  any  time  by  any  disturbance  the  Brother- 
hood might  have  with  any  other  railroad.  The  court  said  it  could 
not  give  its  sanction  to  such  a  contract,  but  it  instructed  the  receiver 
to  enter  into  a  contract  with  the  Brotherhood  of  Locomotive  En- 
gineers, in  regard  to  hours  and  working  conditions,  with  that  pro- 
vision excepted,  and  with  the  further  understanding  that  any  person, 
w'hether  a  member  of  the  Brotherhood  of  Locomotive  Engineers  or 
not,  could  labor  for  the  road  under  the  same  conditions.  The  court 
there  gave  its  approval  to  the  principle  of  collective  bargaining,  and 
it  said  it  believed  it  to  be  a  just  means,  under  proper  conditions,  of 
regulating  relations  between  employers  and  enxployees. 

And  it  is  to  be  observed,  if  I  may  speak  of  it  incidentally  while 
on  that  subject,  that  in  spite  of  complaint  made,  that  in  every  case  in 
which  the  courts  of  the  United  States  have  had  occasion  to  pass  upon 
a  labor  contract  or  the  relations  of  employer  and  employee  in  collec- 
tive bargains,  during  the  course  of  fitteen  years  of  adjudication  of 
the  Sherman  antitrust  act,  the  court  has  always  recognized  every 
single  right  of  labor  organizations  to  enter  into  a  collective  bargain, 
the  right  to  strike  in  combinations  for  the  attainment  of  higher  wages 
or  better  working  conditions,  for  any  reasonable  or  lawful  purpose, 
their  right  only  being  limited  by  the  fact  that  it  must  not  be  exerted 
for  a  malicious  purpose  or  for  unlawful  purpose.  The  right  to  strike, 
however,  and  tne  right  to  enter  into  a  collective  bargain,  and  the 
right  to  form  combinations  and  sell  labor  in  collective  bargains  are 
rights  that  have  all  been  approved  and  passed  upon  by  the  courts  in 
the  course  of  fifteen  vears  ot  adjudication  on  this  subject. 

Senator  Nelson.  You  have  ten  minutes  more. 

Mr.  Emery.  If  I  can,  I  want  in  those  few  minutes  I  have  left  to 
call  the  attention  of  the  committee  to  the  effect  of  two  sections  of 
the  proposed  act,  section  3  and  section  4.  I  think  Mr.  Davenport 
dweu  on  section  4,  but  he  was  interrupted,  and  did  not  return  to  his 
thought,  and  I  want  to  call  attention,  if  I  may,  to  this  language: 

That  no  suit  or  prosecution  by  the  United  Statet*,  under  the  first  six  sections  of 
the  act  approved  July  2,  1890,  shall  hereafter  be  beg[un  for  or  on  account  of  any  con- 
tract or  combination  'made  prior  to  the  passage  of  this  act,  or  any  action  thereunder, 
unless  the  same  be  in  unreasonable  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations 

Then  follows  a  general  statute  of  limitations,  providing  that 
one  year  after  the  passage  of  this  act  no  action  shall  be  begun  by 
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the  Government  for  or  on  account  of  any  contract  or  combination 
made  prior  to  the  passage  of  the  act. 

Now,  so  far  as  the  language  can  be  understood,  does  it  not  seem  to 
provide.  Mr.  Chairman,  a  very  short  statute  of  Umitations,  one 
year,  aiter  the  passage  of  which  time — ^if  there  be  no  prosecution  in 
the  meantime,  or  if  the  organization  or  association  snail  not  have 
lost  its  registration  or  if  it  shall  be  an  organization  that  is  not  re- 
quired to  register — there  is  complete  immunity  guaranteed !  Com- 
mon carriers  get  the  benefit  and  mununities  of  section  4  without  the 
registration  provided  for  industrial  corporations.  In  other  words,  the 
statute  of  limitations  would  run  in  favor  of  a  common  carrier  engaged 
in  a  combination  in  restraint  of  trade  one  year  after  its  passage, 
lliis  language,  if  it  has  any  purpose  at  all,  not  only  legalizes  a  com- 
bination in  restraint  of  trade  or  a  contract  in  restraint  of  trade  one 
year  after  the  passage  of  this  act,  but,  legalizing  the  combination,  it 
must  legalize  all  actions  done  in  f urtnerance  of  the  combination  or 
the  con&act  entered  into  prior  to  the  passage  of  the  act. 

In  other  words,  if  there  existed  at  the  time  of  the  passage  of  this 
act  any  combination  which  is  for  an  unlawful  purpose,  or  which  en- 
deavors to  da  lawful  things  by  unlawful  means,  and  that  combina- 
tion is  not  prosecuted  in  one  year,  then,  if  the  lan^age  of  this  act 
means  anytning  it  means  that  the  combination  is  legalized,  beyond 
prosecution. 

In  other  words,  to  take  a  familiar  illustration,  the  American  Fed- 
eration of  Labor  is  organized,  if  not  supremely,  at  least  as  one  of  its 
chief  purposes,  as  stated  in  this  complaint  in  intervention  in  that 
Loewe  case,  to  conduct  boycotts. 

Mr.  Davenport.  That  is  in  the  constitution. 

Mr.  Emery.  I  was  going  to  refer  to  the  case.  In  their  complaint 
in  intervention,  they  call  attention  to  the  fact  that  their  constitution 
especially  provides  for  the  carrying  on  of  boycotts.  Now,  under 
all  aspects  of  common  or  statutory  law,  in  either  the  States  or  the 
nation,  or  abroad,  with  which  we  are  at  all  familiar,  the  boycott  is  an 
unlawful  thing.  An  attempt,  therefore,  to  boycott  is  an  attempt  to 
do  an  unlawful  thing,  and  the  combinations  for  the  purpose  of  ef- 
fectuating a  boycott  is  an  unlawful  combination.  Now,  would 
not  the  effect  of  this  language  be  that  if  the  American  Federation 
of  Labor,  having  that  purpose  laid  down  in  its  constitution,  were 
not  prosecuted  tor  the  purpose  there  clearly  laid  down,  during  the 
year  following  the  passage  of  this  act,  would  not  the  operation  of 
time  then  legalize  the  combination  and  therefore  legalize  any  action 
done  in  furtherance  of  it,  or  at  least  put  it  beyond  the  possibiUty 
of  prosecution  f 

So  that  the  very  state  of  facts  in  the  Loewe  case,  one  year  after 
the  passage  of  this  biU,  in  view  of  the  fact  that  the  combination 
to  do  the  very  thing  that  was  there  declared  to  be  illegal  is  legalized, 
would  not  constitute  an  offense. 

That  would  also  be  true  of  any  combination  between  two  or  three 
carriers  or  between  three  or  four  carriers  in  restraint  of  trade.  If 
the  combination  was  entered  into  in  contemplation  of  the  passage 
of  this  bill  to  become  operative  one  year  after  it  was  passed,  how 
could  such  a  contract  in  restraint  of  trade  be  reached  by  this  law? 

Tile  statute  of  limitations  would  have  run  against  any  prosecu- 
tion; cancellation  of  registration  would  accomplish  nothing,  because, 
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under  the  prior  provision  of  this  bill,  they  would  have  been  registered 
for  one  year,  and  therefore  would  have  obtained  the  benefit  of 
immunity. 

Mr.  Davenport.  They  are  not  required  to. 

Mr.  Emery.  Even  under  that  theory  that  they  had  to  register, 
but  under  the  language  that  comes  in  the  latter  part  of  the  fourth 
section,  it  provides  here — 

That  no  corporation  or  association  authorized  to  register  under  section  8  of  the 
said  act  approved  July  2,  1890,  as  amended,  shall  be  entitled  to  the  benefit  of  this 
immunity,  if  it  shall  have  failed  so  to  reg:ister,  or  if  the  registration  of  such  corpora- 
tion or  association  shall  have  been  canceled  before  the  expiration  of  one  year  after 
Buch  registration. 

So  common  carriers  are  not  required  to  register,  they  are  not 
required  under  section  8  to  do  so,  they  only  have  under  section 
11  the  opportunity  to  submit  specific  contracts  or  statements  of 
combinations  to  which  they  are  parties,  with  reference  to  having 
the  commissioner  pass  upon  whether  such  contracts  or  combinations 
are  reasonable  or  unreasonable  restraint  of  trade.  They  therefore 
get  the  benefit  of  this  immunity  without  registration. 

Senator  Nelson.  It  is  now  about  12  o^clock,  and  the  committee 
will  stand  adjourned  until  Friday  at  10  o'clock. 

(The  subcommittee  thereupon  adjourned  until  Friday  next,  May  8, 
1908,  at  10  a.  m.) 

Washington,  D.  C,  Friday,  May  8,  1908. 

The  Hubcommittee  met  pursuant  to  adiournment  at  10  a.  m. 

Present:  Senators  Nelson  (chairman),  Depew,  Dillingham,  and 
Clarke. 

The  following  brief  was  filed  with  the  comipittee,  being  the  brief 
of  Mr.  Nathan  Bijou,  on  behalf  of  the  Merchants'  Association  of 
New  York,  in  opposition  to  the  bills  S.  6440  and  S.  6331. 

The  Sherman  law  should  be  modlfled;  but  a  competent  Federal  com- 
mission should  investigate  the  entire  situation  with  reference  to  the  rela- 
tions between  the  GoTernment  and  Industrial  combinations  and  should  re- 
port its  conclusions  to  the  Congress,  as  a  prerequisite  to  any  legislation. 

In  considering  these  bills,  the  first  question  which  suggests  itself  is, 
need  the  Sherman  law  be  amended.  To  this,  our  answer  is  in  the 
affirmative. 

In  the  first  place,  the  history  of  the  act  shows  that  while  it  and 
the  bills  which  preceded  it  along  the  same  line  were  in  course  of  de- 
bate in  the  Senate  from  tiirc  to  time  from  August  14,  1888,  until 
April  8,  1890,  and  in  the  House  from  the  latter  date  until  its  final 
passage  on  June  20,  1890,  it  seems  to  have  been  the  impression  among 
the  legislators  that  they  had  by  no  means  exhausted  the  subject  by 
investigation,  nor  expressed  a  final  legislative  word  by  its  passage. 
Indeed,  Senator  Edmunds,  who  reported  the  bill  in  its  present  shape 
from  the  Senate  Judiciarv  Committee,  said  in  the  debate  on  April 
8,  1890: 

We  are  trying  to  strike  at  great  evils  in  a  broad  wav  and  leave  the  details  and  diffi- 
culties that  might  afterwards  arise  to  be  repaired  by  legislation. 

We  all  felt  that  ♦  ♦  *  we  would  frame  a  bill  that  would  be  clearly  within 
our  constitutional  power,  that  we  would  make  its  definition  out  of  terms  Uiat  were 
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well  known  to  the  law  already,  and  would  leave  it  to  the  courts  in  the  first  instance 
to  say  how  far  they  would  actually  carry  it  or  its  definitions  as  applicable  to  each 
particular  case. 

The  respeetive  decisions  of  the  Supreme  Court  in  United  States  v. 
Trans*Missouri  Traffic  Association,  on  March  22,  1897,  166  U.  S.,  290 
(confirmed  by  that  in  United  States  v.  Joint  Traffic  Association,  Oc- 
tober 24,  1898,  171  U.  S.,  506),  and  in  Addyston  Pipe  and  Steel  Com- 
pany V.  United  States,  December  4,  1899,  171  U.  S.,  211,  may  be  said 
to  have  first  aroused  the  attention  of  the  business  community  to  the 
sweeping  character  of  the  Sherman  Act.  Previous  to  that  time  no 
far-reaching  efficiency  had  been  attributed  to  the  law.  On  the  con- 
trary, the  decision  in  United  States  v.  E.  C.  Knight  Company  (the 
Sugar  Trust  case),  January  21,  1895,  156  U.  S.,  1,  had  suggested  that 
the  act  was  rather  limited  in  its  operation,  since  it  was  held  not  to 
apply  to  the  case  of  a  possible  monopoly  organized  within  a  State, 
even  though  its  goods  were  sold  into  other  States.  But  the  general 
understanding  of  the  Trans-Missouri  case  is  that  it  held  the  act  to 
forbid,  not  merely  contracts  in  unreasonable  restraint  of  trade,  but 
all  contracts  in  restraint  of  trade,  provided  the  restraint  was  a  direct 
result  of  the  contract.  It  must  not  be  understood  from  this — and  the 
court  has  pointed  out  the  distinction  in  Cincinnati  Packet  Company 
V.  Bay,  January  2,  1906,  200  U.  S.,  179— that  the  act  has  changed  the 
old  common-law  rule  that  a  contract  restraining  trade  to  a  reasonable 
extent  will  be  upheld,  provided  it  is  appurtenant  to  a  sale  of  prop- 
erty and  the  protection  of  the  good  will  accompanying  the  same. 
But  I  believe  it  a  fair  statement  of  the  court's  position  to  say  that 
contracts  or  combinations  not  connected  with  such  a  sale  of  property 
and  good  will,  but  directly  restraining  trade  or  forming  a  monopoly, 
are  held  to  be  illegal  without  regard  to  whether  the  parties  or  anyone 
else  mav  consider  the  restraint  involved  to  be  merely  reasonable.  I 
shall  revert  to  the  question  of  reasonableness  further  on. 

In  the  Addyston  case  a  contract  between  several  pipe-manufacturing 
corporations,  apportioning  business  in  various  States  among  them- 
selves by  an  arbitrary  rule,  and  virtually  supprassing  competition  as 
among  themselves  by  arranging  for  the  award  of  business  to  the  sev- 
eral members  by  agreement,  was  held  to  be  obnoxious  to  the  law. 
Thereafter,  the  Northern  Securities  case,  March  13,  1904,  193  U.  S., 
197,  343-354,  decided  that  the  mere  fact  that  the  combination  in  re- 
straint of  trade,  or  forming  a  monopoly,  took  the  form  of  a  corpora^ 
tion  chartered  under  the  laws  of  some  State  of  the  Union  would  not 
remove  the  transaction  from  the  condemnation  of  the  act.  It  would 
seem  from  this  to  be  a  fair  inference  that  all  the  large  holding  cor- 
porations formed  in  recent  years  which,  neca«sarily,  in  the  course  of 
their  operations,  must  be  accomplishing  the  same  results  that  were 
merely  aimed  at  by  the  contracts  condemned  in  the  Addyston  case, 
might  he  held  obnoxious  to  the  provisions  of  the  Sherman  law.  What- 
ever nice  distinctions  may  be  developed  by  astute  legal  differentiation, 
as  applicable  to  one  or  the  other  particular  case  as  it  may  arise,  the 
bald  fact  can  not  be  overlooked  that  the  community  as  a  whole  is 
under  the  impression  that  the  great  aggregations  of  capital  through- 
out the  country  which  are  conducting  a  large  part  of  our  daily  total 
business  are  condemned  by  the  terms  of  the  Sherman  act  as  inter- 
preted by  the  Supreme  Court.  This  condition  is  necessarily  demoral- 
izing, because  it  confronts  the  officers  of  the  Government  with  the 
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task  of  attacking  established  conditions  in  nearly  every  branch  of 
trade,  with  results  which  threaten  to  be  so  utterly  destructive  as  that 
their  mere  possibility  seems  appalling.  On  the  other  hand,  the  busi- 
ness community  is  subject  to  tne  discouragement  of  the  belief  that  it 
is  violating  the  statute,  yet  compelled  by  the  inexorable  law  of  busi- 
ness necessity  to  continue  in  its  present  course,  while  capital,  pro- 
verbially timid,  is  by  these  apprehensions  dissuaded  from  engaging  in 
new  enterprise. 

The  proper  course  pointed  out  by  the  logic  of  this  situation  is  a 
thorou^  investigation  of  the  economic  and  legal  considerations  which 
should  dictate  the  future  policy  of  the  Government  in  its  relation  to 
the  great  corporations,  if,  indeed,  the  Legislature  means  a  con- 
demnation of  contracts  and  combinations  as  sweeping  as  the  terms 
of  the  Sherman  Act  import,  then  there  will  have  to  be,  at  whatever 
cost,  a  readjustment  of  business  conditions  to  accord  with  the  law. 
If,  on  the  other  hand,  as  seems  to  be  the  prevailing  impression,  there 
are  many  combinations  or  contracts  in  restraint  of  trade,  or  tending 
to  create  a  monopoly,  which  are  not  merely  harmless,  but  may  be  of 
actual  value  to  the  community  as  a  whole,  these  should  be  pomtedlv 
excepted  from  the  condemnation  of  the  law,  and  definite  standards 
be  fixed  by  which  the  community  may  hereafter  measure  the  r^u- 
larity  of  its  transactions. 

Appreciating  the  magnitude  and  difficulty  of  this  task  and  the  need 
of  careful  investigation  and  painstaking  deliberation  to  enable  the 
formulation  of  such  rules  of  business,  the  Merchants'  Association  has 
recommended,  and  hereby  respectfully  ur^es  upon  your  attention, 
the  advisability  of  a  commission  or  committee  (the  lorm  is  of  little 
moment)  to  study  the  problem  and  report  its  recommendations  at  the 
earliest  possible  date  to  the  Congress. 

It  may  be  that  this  recommendation  wiU  be  regarded  in  some  quar- 
ters as  dilatory,  but  that  criticism  is  hardly  justified.  Since  the 
Trans-Missouri  decision  in  1897,  eleven  years  ago,  the  subject  has 
been  in  coui'se  of  almost  constant  agitation,  yet  nothing  has  been 
done  in  the  way  of  legislation,  largely,  we  beheve,  because  no  com- 
prehensive or  intelligent  programme  has  been  capable  of  formula- 
tion. Not  dilatory,  but  tnuy  expeditious,  would  be  any  course 
whicli  might  set  in  motion  a  preparation  of  the  rules  by  which  future 
business  snould  be  judged  and  conducted.  It  is  only  by  study  of  the 
concrete  exceptions  from  the  inhibition  of  the  Sherman  law  to  which 
the  various  interested  members  of  the  business  conamunity  believe 
themselves  to  be  entitled,  or  conversely,  by  ascertaining  the  particu- 
lar method  or  practice  which  perhaps  edone  renders  combination 
obnoxious,  that  we  mny  arrive  at  the  formulation  of  general  prin- 
ciples; or,  even  failing  tnat,  we  may  be  able  to  tabulate  into  dennite 
categories  the  very  methods  or  practices  to  be  forbidden  or  allowed, 
as  the  case  may  be.  In  the  course  of  this  investigation,  We  may 
facilitate  our  work  by  comparison  with  the  experience  of  other  coun- 
triesi  allowing  due  weight  to  the  difference  in  our  institutions;  and 
finally,  the  entire  programme  must  be  framed  with  adequate  con- 
sideration of  the  limitations  imposed  by  our  Constitution. 

Thus,  for  example,  in  the  House  of  Kepresentatiyes,  on  June  2, 
1900,  in  a  debate  on  a  proposal  to  amend  the  Constitution  in  refer- 
ence to  trusts  and  monopolies,  Mr.  Parker,  of  New  Jersey,  depre- 
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cated  the  general  condemnation  of  combinations  contained  in  the 
Sherman  law  and  asserted  as  his  opinion  that  their  harm  lay  in  the 
methods  which  they  pursued.  He  indicated  preferential  treatment 
by  railroads,  either  in  the  form  of  rebates  or  otherwise,  and  the  boy- 
cott, whether  practiced  by  employees  against  employers  or  manu- 
facturers against  middlemen  to  enforce  methods  or  prices,  as  the 
chief  evils  attendant  on  the  operations  of  the  trusts. 

Mr.  Culberson,  on  Mav  1,  1890,  in  the  debate  on  the  Sherman  Act, 
expressed  his  opinion,  that  an  agreement  compelling  the  buyer  not 
to  sell  bdow  a  certain  price,  and  u  any  competition  should  show  itself, 
then  to  drive  it  out  by  underselling,  was  one  of  the  worst  features 
connected  with  the  combination  which  he  had  in  mind. 

Other  men  believe  it  to  be  the  practice  of  some  great  combinations 
to  maintain  prices  at  points  where  there  is  no  competition  and  to  seO 
at  much  lower  prices  where  competition  is  in  evidence  for  the  pur- 
pose of  suppressing  it,  thus  makmg  the  public  pay  in  one  place  for 
the  losses  wnich  the  combination  is  making  in  another,  the  very  pur- 
pose of  those  losses  being  to  drive  out  competition  and  to  enaole  the 
final  raising  of  prices  after  that  competition  has  been  destroyed. 

I  cite  these  instances  as  illustrating  the  possibility  of  definmg  what 
methods  or  practices  are  to  be  condemned,  instead  of  the  mere  fact 
of  combination.  Other  examples  may  be  found  in  the  illustrations 
cited  by  Mr.  Henry  R.  Towne.  president  of  the  Merchants'  Associa- 
tion, in  his  testimony  before  tne  House  Committee  on  the  Judiciary 
on  April  16. 

Moreover,  it  must  not  be  forgotten  that  not  all  wise  men  are  ag^reed 
on  some  of  Uie  fundamental  principles  said  to  govern  this  intricate 
economic  problem.  Thus  it  is  pointed  out  that  while  monopoly  is 
condemned  because  it  tends  to  raise  prices  to  the  public,  it  is  cnai^ed 
with  cutting  prices  in  places  in  order  to  crush  out  competition.  But 
to  follow  this  argument  out  to  its  reasonable  conclusion,  there  seems 
to  be  some  merit  in  the  claim  that  if  cutting  prices  results  in  crushing 
competition,  raising  prices  inordinately  wiU  create  competition.  Chi 
the  other  hand,  if  prices  are  maintained  at  a  moderate  figure,  it  is 
hard  to  see  wherein  Ues  the  evil  of  the  monopoly.  I  am  not  bv  this 
seeking  to  intimate  that  the  influence  and  tendency  of  monopolies  is 
not  injurious  to  the  public,  but  to  point  out  that  there  may  be  possi- 
bilities of  correction  in  the  unrestricted  freedom  of  commerce  at  pri- 
vate initiative. 

GENERAL  OBJECTIONS  TO  THE   BILLS. 

1.  It  IS  NOT  POSSIBLE  TO  DETERMINE  WHAT  IS  A  ' '  RE ASONABLE ' ' 
RESTRAINT  OF  TRADE,  UNLESS  SOME  DEFINITE  STANDARDS  ARE  FIXED 
WHEREBY   TO  JUDGE   THE   REASONABLENESS. 

It  is  for  tlie  purpose  of  emphasizing  the  need  of  a  commission  ar 
exemplified  by  the  practical  impossibinty  of  any  other  course,  rathes 
than  for  the  mere  purpose  of  criticism,  that  1  shall  endeavor  to  point 
out  the  objections  to  tne  proposed  legislation  now  under  consideration. 

Before  referring  in  detail  to  the  separate  sections  of  the  two  bills 
it  will  be  profitable  to  consider  a  feature  common  to  both,  namely, 
an  attempted  differentiation  between  contracts  in  reasonable,  and 
contracts  m  unreasonable,  restraint  of  trade. 
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The  Foraker  bill  confines  itself  to  limiting  the  condemnation  of 
the  Sherman  Act  to  contracts  in  unreasonable  restraint  of  trade; 
the  Warner  bill  involves  many  other  features  in  addition. 

My  objection  to  both  bUls  is  that  the  phrases  '^contracts  in  reason- 
able/' and  '^contracts  in  unreasonable  restraint  of  trade''  are  not  now 
capable  of  concrete  definition  for  i>ractical  purposes  by  a  court  of 

I'ustice,  and  still  less  so  by  an  administrative  officer  or  body.  It  may 
»e  that  if  the  courts  were  forced  to  determine  this  question,  bv  a 
statute  which  they  would  hold  constitutional  and  enforcible,  thev 
would;  in  the  course  of  many  years,  by  numerous  decisions,  establish 
a  set  of  rules  or  standards  by  which  the  subject  could  thereafter  be 
governed;  but,  in  the  meanwhile,  all  business  ajffected  bv  these  con- 
siderations would  be  conducted  subject  to  endless  dout>t  and  con- 
fusion. As  the  situation  stands,  at  present,  I  respectfidly  submit 
that  the  Legislature  alone  can  determine  what  is  a  contract  in  reason- 
able and  what  one  in  unreasonable  restraint  of  trade;  and  this  it  can 
accomplish  in  practice  only  by  setting  forth  categories  wherein  such 
contracts  may  oe  placed,  or  establishing  clear-cut  standards  by  which 
they  may  be  judged. 

As  already  indicated  hereinabove,  the  term  '^reasonable  restraint  of 
trade''  is  one  known  to  the  law  almost  exclusively  in  connection 
with  the  sale  of  property  '  r  business  accompanied  by  its  good  will; 
and  the  restraint  of  trade  considered  is  a  covenant  of  the  vendor  not 
to  engage  in  the  same  or  similar  business  within  certain  limitations 
of  time  and  place.  It  is  to  the  measure  of  these  limitations  that  the 
courts  have  addressed  themselves  in  discussing  the  quantity  and 
Quality  of  the  restraint.  The  necessity  for  the  ae<;ision  arose  out  of 
tne  established  public  policy  of  the  State  to  require  that  each  citizen 
should  be  and  remain  self-sustaining,  and  should  therefore  not 
unreasonably  limit  his  earning  capacity;  and  from  the  doctrine  that 
the  State,  as  a  whole,  was  entitled  to  the  active  services  of  every 
citizen  in  some  form  of  productive  occupation.  Hence  the  question 
to  be  determined  by  the  court  was  whether,  within  those  require- 
ments, the  restraint  imposed  by  the  vendor  upon  himself  went  beyond 
the  lines  of  public  policy  or  beyond  the  need  of  reasonably  protecting 
the  good  will  sold. 

It  is  thus  apparent  that  the  reasonableness  to  be  decided  in  such 
cases  was  a  reasonableness  in  respect  of  a  particular  measure  or  stand- 
ard, namely,  the  necessary  protection  of  the  good  will  and  the  co- 
temporaneous  preservation  of  the  vendor's  individual  earning  capac- 
ity. It  is  also  evident  that  the  terms  ''reasonable  and  unreasonable 
restraint  of  trade,"  as  sought  to  be  interjected  into  the  Sherman  Act 
raise  a  far  wider — ^in  fact,  an  unlimited — question.  Reasonable  in 
respect  of  what?  I  ask.  Is  the  reasonableness  of  the  combination  or 
contract  to  be  determined  by  its  size,  as  measured  by  its  capital  or  by 
its  operations  ?  Shall  it  be  determined  by  its  form  of  organization 
or  by  its  methods  of  business  ?  By  the  gross  amount  of  its  profits,  or 
the  percentage  of  return  upon  the  capital  invested;  and  if  so,  then  by 
what  standards  shall  it  be  ascertained  whether  that  capital  be  rea- 
sonable ?  In  short,  it  must  be  clear  that  to  leave  to  anyone  but  the 
Legislature  the  determination  whether  contracts  or  combinations  be 
generally  in  reasonable  or  in  unreasonable  restraint  of  trade  is  vir- 
tually to  commit  to  another  body  the  task  which  properly,  under 
our  Constitution,  can  be  undertaken  by  the  Legislature  alone,  namely, 
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that  of  defining  what  kinds  of  contracts  and  combinations  shall  be 
allowed  and  what  condemned. 

This  view  is  fairly  well  confirmed  by  established  authority.  In  a 
careful  review  of  this  very  point  the  Supreme  Court  in  the  Trans- 
Missouri  case,  166  U.  S.,  at  339,  concludes: 

To  say,  therefore,  that  the  act  excludes  a^eements  which  are  not  in  unrea- 
sonable restraint  of  trade,  and  which  tend  simply  to  keep  up  reasonable  rates 
for  transportation,  is  substantially  to  leave  the  question  of  reasonableness  to 
the  companies  themselves. 

And  further  on,  referring  to  the  evident  purpose  of  the  act  to  main- 
tain competition  unrestricted,  they  present  the  view  of  those  who 
advocate  that  theory. 

At  page  333 : 

Competition,  they  urge,  is  a  necessity  for  the  purpose  of  securing  in  the  end 
just  and  proper  rates. 

And  at  page  339 : 

The  claim  that  the  company  has  the  ri^ht  to  chaige  reasonable  rates,  and 
that  therefore  it  has  the  right  to  enter  into  a  combination  with  competing 
roads  to  maintain  such  rates,  can  not  be  admitted.  The  conclusion  does  not 
foUow  from  an  admission  of  the  premise.  What  one  company  may  do  in  the 
way  of  chaxj^ng  reasonable  rates  is  radically  different  from  entering  into  an 
agreement  with  other  and  competing  roadd  to  keep  up  the  rates  to  mat  point. 
If  there  be  any  compiBtition,  the  extent  of  the  charge  for  the  service  will  be  seri- 
ously affected  dv  that  fact.  Competition  will  itself  bring  charges  down  to  what 
may  be  reasonable*  while  in  the  case  of  an  agreement  to  keep  prices  up,  compe- 
tition is  allowed  no  play;  it  is  shut  out,  and  the  rate  is  practically  fixed  by  Uie 
companies  themselves  by  virtue  of  the  agreement,  so  long  as  they  abide  by  it. 

In  the  famous  Nebraska  railroad  commission  case,  Smyth  v. 
Ames,  cited  in  1898,  and  reported  in  169  U.  S.,  466,  the  court  said,  at 
page  527 : 

What  are  the  considerations  to  which  weight  must  be  given  when  we  seek 
to  ascertain  the  compensation  that  a  railroad  company  is  entitled  to  receive, 
and  a  prohibition  upon  the  receiving  of  which  may  be  fairly  deemed  a  depri- 
vation by  legislative  decree  of  property  without  due  process  of  law?  Undoubt- 
edly that  question  could  be  more  easily  determined  by  a  commission  composed 
of  persons  whose  special  dkill,  observation,  and  experience  qualifies  them  to  so 
handle  great  problems  of  transportation  as  to  do  justice  both  to  the  public  and 
to  those  whose  money  has  been  used  to  construct  and  maintain  highways  for 
the  convenience  and  benefit  of  the  people.  But  despite  the  difficulties  that 
confessedly  attend  the  proper  solution  of  such  questions,  the  court  can  not 
shrink  from  the  duty  to  determine  whether  it  be  true,  as  alleged,  that  the 
Nebraska  statute  invades  or  destroys  rights  secured  by  the  supreme  law  of  the 
land. 

The  next  twelve  pages  of  the  opinion  are  devoted  to  an  examina- 
tion of  the  facts  brought  out  in  the  voluminous  record  before  the 
court,  with  the  result  that  the  court  finds  that  the  rates  established 
by  the  Nebraska  commission  were  so  low  as  that  the  receipts  from 
the  intrastate,  namely,  local  business,  would  not  have  equaled  the 
cost  of  operation.  This  was  held  by  the  Supreme  Court  to  be  the 
taking  of  property  without  due  process  of  law,  and,  therefore,  re- 
pugnant to  the  fourteenth  amendment. 

In  further  discussing  the  question  in  a  general  way,  the  court  says, 
at  pages  546-547 : 

We  hold,  however,  that  the  basis  of  all  calculations  as  to  the  reasonableness 
of  rates  to  be  chareed  by  a  corporation  maintaining  a  highway  under  legisla- 
tive sanction  must  oe  the  fair  value  of  the  property  being  used  by  it  for  the 
convenience  of  the  public.    And   in  order  to  ascertain  tlrnt  value  the  original 
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cost  of  construction,  the  amount  expended  in  p^manent  improvements,  the 
amount  and  market  value  of  its  bond.4  and  stock,  the  present  as  compared  with 
the  original  cost  of  construction,  the  probable  earning  capacity  of  the  property 
under  particular  rates  prescribed  by  statute,  and  the  sum  required  to  meet 
operating  expenses  are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  risht  in  each  case.  We  do  not  say  that  tiiere  may 
not  DO  other  matters  to  be  r^;araed  in  estimating  the  value  of  the  property. 

Now,  it  must  be  remembered  that  the  question  of  reasonableness 
in  this  case  referred  only  to  the  reasonableness  of  a  rate  to  be  charged 
for  transportation;  yet,  notwithstanding  the  comparative  simplicity 
of  the  standard  applied  in  that  particular  case,  the  Supreme  Court's 
decision  occupiers  35  printed  pago<s. 

An  illuminating  opinion  confirmatory  of  the  views  herein  expressed 
is  to  be  found  in  the  lan^age  of  Judge  William  H.  Taft,  wntinp  in 
the  United  States  circuit  court  of  appeals  in  the  case  of  United 
States  V.  Addyston  Pipe  &  Steel  Co.,  85  Fed.  Rep.,  271,  at  283-284: 

Much  has  been  said  in  regard  to  the  relaxing  of  the  original  sUictnees  of  the  com- 
mon law  in  declaring  contracts  in  restraint  of  trade  void  as  conditions  of  civilization 
and  public  policy  have  changed,  and  the  alignment  drawn  therefrom  is  that  the  law 
now  recognizes  tnat  competition  may  be  so  ruinous  as  to  injure  the  public,  and,  there- 
fore, that  contracts  made  with  a  view  to  check  such  ruinous  competition  and  regulate 
prices,  though  in  restraint  of  trade,  and  having  no  other  jpurpoee,  will  be  upheld.  We 
think  this  conclusion  is  unwarranted  by  the  aumorities  when  all  of  them  are  considered. 
It  is  true  that  certain  rules  for  determining  whether  a  covenant  in  restraint  of  trade 
ancillary  to  the  main  purpose  of  a  contract  was  reasonably  ada'pted  and  limited  to  the 
necessary  protection  of  a  party  in  the  carrying  out  of  such  purpose  have  been  some- 
what modified  by  modem  authorities.  *  *  *  But  these  cases  alf  involved  con- 
tracts in  which  the  covenant  in  restraint  of  trade  was  ancillary  to  the  main  and  lawful 
purpose  of  the  contract,  and  was  necessary  to  the  protection  of  the  covenantee  in  the 
carrving  out  of  that  main  purpose.  The]^  do  not  manifest  any  general  disposition 
on  the  part  of  the  courts  to  be  more  liberal  in  supporting  contracts  having  for  tneir  sole 
object  the  restraint  of  trade  than  did  the  courts  of  an  earlier  time.  It  is  true  that  there 
are  some  cases  in  which  the  courts,  mistaking,  as  we  conceive,  the  proper  limits  of 
the  relaxation  of  the  rules  for  determining  the  unreasonableness  of  restraints  of  trade, 
have  set  sail  on  a  sea  of  doubt,  and  have  assumed  the  power  to  say^  in  respect  to  con- 
tracts which  have  no  other  purpose  and  no  other  consiaeration  on  either  side  than  the 
mutual  restraint  of  the  parties,  how  much  restraint  of  competition  is  in  the  public 
interest  and  how  much  is  not. 

The  manifest  danger  in  the  administration  of  justice  according  to  so  shifting^  vajg;ue, 
and  indeterminate  a  standard  would  seem  to  be  a  strong  reason  against  adopUng  it. 

If  then,  as  a  general  question  of  law,  or  as  it  may  be  termed,  a 
mixed  question  of  law  and  fact,  the  reasonableness  of  a  contract  can 
not  be  ascertained  without  the  ^application  of  some  measure  or  stand- 
ard previously  established,  how  much  less  can  so  vague  a  definition 
be  applied  to  the  designation  of  a  crime  in  a  penal  statute  ? 

Without  further  comment,  I  refer  to  the  opinion  of  Mr.  Justice 
Brewer,  then  circuit  judge,  in  Chicago  &  Northwestern  Railway  Co. 
V,  Day,  1888,  35  F.  R.,  866,  876,  where  he  reviews  various  relevant 
cases  and  indorses  the  conclusion  that — 

no  penal  law  can  be  sustained  unless  its  mandates  are  so  clearly  expressed  that  any 
ordinary  person  can  determine  in  advance  what  he  may  and  what  he  may  not  do 
under  it. 

In  McChord  v.  Louisville  &  Nashville  R.  R.  Co.,  183  U.  S.,  483, 
the  Supreme  Court  quotes  with  apparent  approval  decisions  of  the 
supreme  court  of  Kentucky  to  the  same  effect.  And  the  pernicious 
effect  of  a  penal  statute  in  such  indefinite  and  uncertain  terms  is 

Jointed  out  again  by  Judge  Brewer  in  Tozer  v.  United  States,  52 
'.  R.,  917. 
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2.  Governmental  ''control  and  supervision"  op  industrl/il 
corporations  is  not  practicable  without  a  clear  definition 
of  the  functions  of  corporate  life  which  it  is  proposed  to 
supervise  and  control. 

Another  general  consideration  affecting,  however,  only  the  Warner 
bill,  is  that  it  involves  a  palpable  change  of  public  policy  toward 
industrial  corporations.  In  place  of  the  enactment  of  rules  and  prin- 
ciples to  which  it  will  be  anticipated  that  all  corporations  shall  con- 
form, and  leaving  violations  to  be  corrected  at  the  instance  of  the 
Government,  either  on  private  information  or  on  its  own  initiative 
where  the  offense  becomes  notorious,  the  Warner  bill  proposes  to 
substitute  a  system  of  incessant  governmental  administrative  super- 
vision and  control.  In  this  step,  I  see  two  potent  difficulties:  The 
one,  the  immensity  of  the  task,  covering  the  operations  of  thousands 
of  ^reat  corporations  all  over  the  country,  a  point  to  which  I  shall 
agam  allude;  the  second,  the  necessity,  in  order  to  enable  an  intelli- 
gent administration  of  the  act,  of  determining  what  it  is  that  the 
uovemment  shall  supervise  and  control.  This  question  is  not  an- 
swered bv  the  allegation,  made  on  high  authority,  that  no  judicial 
tribunal  has  the  knowledge  or  experience  to  determine  in  tne  first 
place  whether  a  given  combination  is  advisable  or  necessary  in  the 
mterest  of  the  public,  and  that,  therefore,  some  executive  department 
should  be  given  this  power.  I  am  not  asking  what  body  shall  exer- 
cise the  control,  but  over  what  factors  of  corporate  life  or  activity 
the  control  is  to  be  exercised  ?  It  may  be,  as  is  said  by  the  same  hign 
authority,  that  '*a  court  may  decide  what  is  faulty,  but  it  has  no 
power  to  make  better  what  it  thus  finds  to  be  faulty,''  although  as 
a  matter  of  fact  the  constructive  rules  of  our  common  law  have  been 
built  up  by  years  of  criticism,  or  rather,  by  general  adjudication  by 
the  judiciary.  But  whether  that  estimate  of  the  part  played  by  the 
judiciary  in  our  system  of  government  be  accurate  or  not,  it  contains 
no  scintilla  of  proof  that  the  Executive  Department  of  the  Govern- 
ment can  successfully  build  up  a  constructive  policy  toward  the  great 
corporations  by  exercising  '* control"  over  them.  The  question  re- 
curs, what  is  meant  by  Government  control  of  an  industrial  corpora- 
tion? Shall  it  be  of  the  capitalization  or  the  finances;  the  form  of 
organization;  its  size,  the  personnel  of  the  directors  and  official  staff, 
or,  finally,  shall  it  be  of  the  profits  ?  And  if  it  be  the  latter — which, 
after  all,  is  the  final  test  of  a  business  corporation — why  not  cut  the 
Gordian  knot,  at  once  and  at  the  outset,  by  providing  that  no  cor- 
poration shall  earn  more  than  a  fixed  return  upon  the  capital  actually 
invested,  and  In  order  to  prevent  evasion  of  the  act,  install  Govern- 
ment supervision  to  determine  the  actuality  of  the  investment  ? 

Here  seems  to  lie  the  crux  of  the  difficulty.  It  must  be  remembered 
that  we  are  not  now  dealing  with  the  abuses  practiced  by  promoters 
or  directors  of  corporations  upon  stockholders.  With  these,  the  civil 
law,  at  private  initiative,  is  either  now  capable  of  dealing,  or  else 
those  laws  should  be  strengthened  in  detail.  We  are  considering  the 
relations  of  the  corporations  to  the  public,  and  the  consequent  control 
which  the  Government  should  exercise  over  them.  It  is  said  that  we 
can  find  an  analogy  for  the  policy  to  be  pursued  toward  industrial 
corporations  in  the  enactment  which  established  the  Interstate  Com- 
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merce  Commission  and  the  experience  of  the  good  results  of  its  activi- 
ties in  respect  of  transportation  corporations;  but  to  my  mind  that 
merely  accentuates  the  need  upon  which  I  am  insisting,  of  formulating 
exactly  the  evils  at  which  we  are  aiming  and  the  factors  which  we 
wish  to  control.  The  good  results  claimed  for  our  railroad  legislation 
are,  in  the  first  place,  not  due  merely  to  the  activities  of  the  Interstate 
Commerce  Commission.  In  large  part  they  are  due  to  our  having 
sought  out  the  one  great  predommating  evil,  rebates,  and  having 
egislated  that  mischief  forcefully  and  directly  out  of  existence. 
Other  assumed  abuses  of  railroad  management,  as,  for  example,  pool- 
ing, have  also  been  specifically  prohibited  by  law.  In  the  next  place, 
the  chief  power  of  the  Interstate  Commerce  Commission,  since  its 
organization,  has  been  the  control  of  rates,  either  indirectly,  as,  prior 
to  the  Hepburn  Act  of  1896,  or  directly^  imder  the  latter  act,  which 
gives  it  the  right  to  fix  rates  (the  constitutionality  of  which,  by  the 
way,  has  not  yet  been  directly  adjudicated).  If,  therefore,  any 
analogy  in  respect  of  industrial  corporations  is  to  be  drawn  from  our 
legislative  experience  in  regard  to  railways,  I  should  think  it  would 
be  that  we  should  fii^t  ascertain  what  are  tne  specific  and  important 
abuses  practiced  by  industrial  combinations  and  legislate  specifically 
aj^ainst  them.  If  that  shoidd  prove  to  be  insufficient,  it  would  be 
time  to  think  of  Government  control.  And  here  again  I  must  repeat 
that,  as  at  present  informed,  we  "know  of  no  direction  in  which  such 
Government  control  could  be  efficiently  exercised  or  precisely  defined, 
except  it  be  (as  in  the  case  of  the  Interstate  Commerce  Commission) 
a  control  of  prices,  and  consequently  of  capitalization  also — a  step  so 
radical  and  far-reaching  that  1  doubt  whether  it  be  within  the  present 
contemplation  of  anyone. 

Of  course  it  may  very  well  be  that  if  we  embark  on  the  open  sea 
of  what  we  call  (jovemnient  control  and  supervision  of  inaus trial 
corporations,  without  specifying  the  evils  to  be  corrected  or  the  ele- 
ments over  which  control  is  to  be  exercised,  and  commit  this  function 
to  an  Executive  Department,  we  shall,  in  the  course  of  years,  at  the 
cost  of  manifold  experience  wrung  from  doubt,  uncertainty  and 
business  disturbance,  evolve  a  fixed  policy  which  can  be  formulated ; 
but  I  respectfully  submit  that  the  wiser,  safer,  and,  in  the  long  run, 
more  expeditious  method  would  be  to  endeavor,  at  least  in  the  first 
instance,  to  formulate  by  study  and  investigation  so  much  of  this 
policy  as  may  prove  to  be  presently  capable  of  ascertainment. 

3.  Objections  in  detail. 

I  proceed  to  a  consideration  of  the  details  of  the  Warner  biU. 

Disregarding  the  provisions  affecting  labor  organizations  and  trans- 
portation companies,  with  which  I  do  not,  in  this  argument,  pur- 
pose to  deal,  and  confining  ourselves  solely  to  the  proposed  changes 
m  respect  of  contracts  or  combinations  in  restraint  of  trade,  the  prm- 
cipal  objections  to  the  bill  may  be  summarized  as  follows: 

A. — Its  actual  administration  involves  practical  impossibilities. 

I.  Section  10  provides  that  contracts  may  be  filed  with  the  Com- 
missioner of  Corporations,  who  **with  the  concurrence  of  the  Secre- 
tary of  Commerce  and  Labor"  (both  these  officers  being  hereinafter 
jointly  designated  by  me  as  the  Secretary),  shall  determine  whether 
the  contract  be  in  reasonable  or  unreasonable  restraint  of  trade.    It 
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surely  can  not  be  intended  that  the  determination  of  the  Secretary 
shall  be  merely  arbitrary.  I  have  already  pointed  out  the  difficulty,  if 
not  impossibiutv,  of  his  adopting  any  standards  now  known  whereoy 
to  guide  his  judgment.  Indeed,  if  such  standards  can  now  be  enun- 
ciated, there  seems  to  be  no  reason  why  they  should  not  be  incor- 
porated in  the  bill  itself  and  the  exemption  be  applied  to  contracts 
which  conform  to  that  standard,  without  the  need  of  any  intermedi- 
ate administrative  action. 

But,  apart  from  any  other  considerations,  it  is  difficult  to  under- 
stand how  any  officer  or  set  of  officers  could  cope  intelligently  with 
the  mass  of  contracts  that  would  necessarily  be  submitted  for  deci- 
sion, not  to  speak  o/  mastering  the  unlimited  and  intricate  facts  and 
details  necessarily  involved. 

It  is  claimed  by  the  proponents  of  the  bill  that  it  gives  a  corpoira- 
tion  or  person  presenting  a  contract  into  which  he  is  about  to  enter 
the  opportunity  of  ascertaining  in  advance  what  the  attitude  of  the 
Government  thereto  will  be.  That  may  be  true  in  reference  to  a 
contract  in  regard  to  which  ample  time  may  be  available  for  deter- 
mining whether  it  shall  be  made  or  not.  But  in  view  of  the  fact  that 
most  contracts,  even  those  which  occupy  much  time  in  their  negotiar 
tions,  must  be  signed  with  reasonable  promptness  or  are  apt  to  fail 
of  execution,  and  that  many  important  contracts  are  negotiated  and 
closed  within  a  very  few  days,  the  advantage  said  to  be  afforded  by 
this  bill  is  to  a  laree  extent  academic,  since  it  would  virtually  be 
necessary  to  make  tne  Government  a  third  party  to  the  negotiation 
and  concluding  of  every  contract  of  any  importance — a  palpable 
impossibility. 

Moreover,  in  view  of  the  proposed  appeal  to  the  court  to  be  awarded 
by  the  changes  in  the  bill,  the  supposed  advantage  hereinabove  r^ 
counted  womd  be  much  minimized,  since  it  is  quite  possible  that  the 
Secretary  might  declare  a  contract  unreasonable,  and  thus  put  a 
virtual  veto  upon  its  execution,  while  the  court  might  finally  declare 
it  to  be  reasonable  long  after  the  need  or  opportunity  for  its  execu- 
tion had  passed. 

II.  Section  8  requires,  as  a  prerequisite  to  registration,  that  the 
corporation  must  "file  a  written  statement  setting  forth  such  informa- 
tion concerning  the  organization  of  such  corporation  or  association, 
its  financial  condition,  its  contracts,  and  its  corporate  proceedings  as 
may  be  prescribed  from  time  to  time  by  the  President, "  etc.  This, 
again,  we  submit,  will  involve  so  vast  a  mass  of  documents  as  to  be 
beyond  the  bounds  of  useful  examination. 

B. — The  exemption  intended  in  the  hiU  goes  further  than  intended. 

The  exemption  provided  in  the  bill  apparently  goes  much  further 
than  might  be  assumed  from  the  character  of  the  ruling  to  be  made 
by  the  ^cretary.  Thus,  if  he  by  nonaction  virtually  declares  a  con- 
tract to  be  merely  '4n  reasonable  restraint  of  trade,  the  corporation 
filing  it  will  secure  exemption  not  only  from  the  first,  but  also  from 
the  second,  section  of  the  Sherman  law,  which  forbids  monopolies. 

I  am,  of  course,  aware  of  the  close  connection  which  may  be  said  to 
exist  between  the  economic  and  legal  doctrines  applicable  to  contracts 
or  combinations  in  restraint  of  trade  and  what  we  call  monopolies ; 
but  there  are  certainly  many  points  of  difference  between  a  monopoly 
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S,d  combinations  which  avail  of  contracts  in  restraint  of  trade  as 
at  tej^  has  been  defined  in  our  jurisprudence.  Reasonableness  has 
nof;  tfp  xnv  knowledge,  ever  been  predicted  of  inonoi>plies;  and  it  is 
conceivable  that  a^  obnoxious  monopoly  might  submit  a  contract  in 
reasonaDle  restraint  of  trade,  and  woula,  upon  the  contract  being  so 
denioxxiinated,  become  ,under  this  bill,  exempt  from  prosecution  on  the 
ground  of  beine  a  monopoly. 

Since  I  called  the  attention  of  the  proponents  of  the  bill  to  this 
omission  they  have  redrafted  the  section  of  the  bill  relating  to  this 
subject.  But  while  the  change  proposed  by  them  leaves  the  exempted 
combination  still  open  to  attack  on  the  ground  of  monopoly,  it  extends 
the  exemption  to  any  acts  done  in  performance  of*  the  contract  or 
combination  decided  to  be  reasonable.  Now,  the  phrase '  ^  acts  done  in 
performance  of  a  contract"  is  a  very  vague  one,  and  may  cover  all 
the  acts  of  a  combination;  thus,  a  contract  quite  innocuous  in  its  char- 
acter might  be  made  to  shield  from  prosecution  the  most  obnoxioud 
methods  and  practices  claimed  to  be  m  performance  thereof. 

There  are  other  technical  flaws  in  the  draft  of  the  proposed  change 
Mthich  I  have  seen. 

C^-TJie  requirement  thai  inforniatian  be  furnished  may  he  re- 
garded as  invading  personal  rights. 

The  information  required  to  be  furnished  as  a  prerequisite  to 
r^stration  covers,  apparently,  so  lai^e  a  field  of  what  has  hereto- 
fore been  universally  regarded  as  the  necessarily  private  affairs  of 
business  as  to  threaten  serious  embarrassment  to  any  corporation  or 
individual  undertaking  to  furnish  it.  Moreover,  there  is  no  provi- 
sion that  such  information  shall  be  protected  against  publicity. 

D. — The  informatian  required  to  ie  furnished  does  not  necessarily 
cover  the  abuses  sought  to  be  corrected. 

Assuming  it  to  be  one  of  the  purposes  of  the  bill,  as  seems  to  be 
quite  evident,  to  vest  in  an  executive  department,  if  not  supervision, 
at  least  adequate  knowledge  of  the  operations  of  corporations  so  as 
either  to  prevent,  or  warn  against,  illegal  or  improper  operations, 
the  information  required  to  be  furnished  under  the  categories  enumer- 
ated in  section  8  of  the  bill  would  be  inadequate  to  that  end.  One  of 
the  most  frequently  heard  complaints  against  vast  combinations  of 
capital  is  the  unfairness  of  the  competition  to  which  they  subject  the 
small  man.  This  unfair  competition  is  evidenced  sometimes  in  the 
form  of  what  is  really  a  boycott;  sometimes  it  appears  as  a  quasi 
blacklist;  and  again,  in  the  shape  of  acute  underselling  at  points 
where  competition  is  rife,  while  maintaining  prices  where  no  com- 
petition exists — to  all  of  which  abuses  I  have  made  some  detailed 
reference  heretofore.  Now,  unfortimately,  these  practices  are  not 
necessarily  governed  by  contracts;  in  fact,  many  of  them  can  not  be*^ 
Nor  would  any  of  the  information  furnished  under  the  categories 
enumerated  in  section  8  show  the  existence  of  such  practices.  Indeed, 
the  phrase  '^unfair  competition,**  although  it  plays  an  important 
part  in  the  antitrust  legislation  of  the  Austrauan  Commonwealdi 
(see  the  Industries  Preservation  Act  of  1906),  is  not  mentioned  in, 
nor  covered  by,  the  Warner  bill. 
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.  ^®  P^s  ^^^  ^  *  consideration  of  some  of  the  purely  legal  ques- 
tions involved  in  the  proposed  legislation^  and  shall  endeavor  to  deal 
with  them  as  succinctly  as  maj  be,  by  the  mere  indication  of  the 
important  points  and  tne  citation  of  pertinent  authorities,  without 
elaoorate  comment. 

E. — Constiiutiandlity,  * 

I.  (a)  The  power  sought  to  be  committed  to  the  Secretary  is 
either  a  judicial  or  a  l^islative  power,  intrusted  to  an  executive 
officer.  This  is  in  conflict  with  the  well-founded  principle  of  the 
separation  hj  our  Constitution  of  the  three  governmental  functions, 
i.  e.,  legislative,  executive,  and  judicial. 

Chicago  Railroad  O).  v.  Minnesota,  134  U.  S.,  418,  at  458. 

Maximum  Rate  Case,  167  U.  S.,  479,  at  499,  505-506. 

(Jb)  If,  as  has  been  intimated,  it  is  to  be  regarded  as  an  exercise 
of  the  amnesty  power  of  Congress,  it  is  an  unwarranted  delegation 
of  that  power  to  the  executive. 

Brown  v.  Walker,  161  U.  S.,  591,  at  601. 

The  Laura,  114  it.  S.,  411,  at  414-416,  where  the  right  of  Congress 
to  del^ate  to  the  Secretary  of  the  Treasurv  power  to  exempt  from 
fine  for  certain  violation  of  the  navigation  law,  is  sustained  Decause 
of  its  exceptional  character  and  long  acquiescence  (since  1797)  in 
that  form  of  procedure. 

It  is  claimed  by  the  proponents  of  the  bill  that  the  immunity 
granted  is  merely  equivalent  to  a  direction  to  the  Attorney-General 
of  the  United  States  not  to  prosecute.  But  a  little  thought  will  show 
that  that  is  not  the  case.  An  Attorney-Gteneral  may  detormine  not 
to  prosecute  because,  on  the  facts  before  him,  he  mav  not  think  that 
the  statute  has  been  violated;  but  he  may  change  his  mind,  or  his 
successor  may  think  diflFerently,  or  additional  facts  may  be  forth- 
coming as  a  basis  for  a  different  conclusion.  Under  the  proposed 
bill,  however,  when  the  Secretary;  has  allowed  a  contract,  after  the 
lapse  of  thirty  days,  to  be  denominated  ** reasonable,"  the  Sherman 
law  will  virtually  become  amended  as  to  that  transaction  by  exempt- 
ing the  party  from  prosecution  except  on  the  ground  of  unreason- 
ableness; and  no  change  of  opinion  on  the  part  of  any  Attorney- 
General,  and  no  presentation  of  additional  facts  can  restore  the  law 
to  its  original  operative  force  in  respect  of  that  contract. 

II.  If  it  be  contended  that  the  power  confided  to  the  Secretary  is 
neither  judicial  nor  legislative,  but  merely  that  of  granting  an  execu- 
tive privilege,  then  it  would  seem  that  the  bill  is  open  to  the  objection 
that  it  deprives  persons  of  their  property  without  due  process  of  law, 
inasmuch  as  it  inflicts  punishment  on  one  class  and  exempts  another 
class  from  that  punishment,  although  the  classification  is  not  based 
upon  grounds  of  public  policy  or  necessity,  but  solely  on  an  executive 
opinion. 

It  must  be  remembered  that  tbe  right  to  contract  free  ly  is  a  funda- 
mental personal  right  of  the  citizen. 

Adair  v.  U.  S.,  208  U.  S.,  161,  at  172. 

Powell  V.  Penn.,  127  U.  S.,  678,  at  684. 

This  right  is  subject  to  be  limited  only  to  the  extent  that  the  exer- 
cise of  it  may  be  deemed  ''inconsistent  with  the  public  interests  or  as 
hurtful  to  the  public  order  or  as  detrimental  to  the  public  good" 
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(Adair  case  as  above).  To  leave  the  limitation,  or  the  exemption 
from  such  limitation,  to  be  determined  by  the  Secretary  as  each  par- 
ticular case  might  affect  his  judgment  or  his  administrative  wisn,  is 
open  to  the  objection  herein  set  forth. 

An  arbitrarv  classification  of  persons  or  corporations  to  be  affected 
by  inhibitive  legislation  appears  to  be  obnoxious  to  the  fifth  amend- 
ment. 0 

Employers  Liability  Cases,  207  U.  S.,  463,  at  503  (see  also  counsel's 
brief,  at  484). 

III.  A  curious  situation  would  arise  if  two  parties,  whom  we  will 
designate  as  A  and  B,  having  made  nearly  identical  contracts — which 
we  will  assume  to  be  actually  only  in  reasonable  restraint  of  trade — 
should  file  those  agreements,  and  the  Secretary  should  determine 
the  contract  of  A  to  be  reasonable  and  the  contract  of  B  to  be  unrea- 
sonable. A  would,  thereupon,  be  exempt  from  attack  except  his  con- 
tract be  unreasonable.  B  would  be  subject  to  attack  on  the  plea  that 
his  contract  was  in  restraint  of  trade,  whether  reasonable  or  unreason- 
able, and  there  would  be  no  moans  available  to  him  of  ascertaining 
judicially  whether  his  contract  was  actually  in  reasonable  or  un- 
reasonable restraint  of  trade,  since  that  issue  would  not  occur  in  the 
Government's  suit  against  him  under  the  Sherman  Act. 

It  is  now  nroposed,  by  way  of  amendment  to  the  Warner  bill,  that 
an  appeal  should  lie  finally  to  the  supremo  court  of  the  District  of 
Columbia. 

Two  considerations  at  once  suggest  themselves:  The  fii*st,  one  of 
law,  namely,  what  issue  cognizable  at  law  would  thus  be  raised  for  the 
determination  of  the  court ;  the  other,  why  the  ponderous  intermedi- 
ate machinery  of  a  determination  by  the  Secretary  and  then  by  the 
Interstate  Commerce  Commission  should  be  interposed  before  the 
decision  of  the  court.  If  the  court  is  to  be  the  final  arbiter,  then  it 
would  seem  to  be  the  proper  course  to  provide  that  any  corporation 
registering  should  be  liable  to  prosecution  only  for  contracts  in  un- 
reasonable restraint  of  trade,  and  leave  it  to  the  courts  to  determine 
the  nature  of  each  contract  in  that  respect. 

An  objection  similar  to  that  comprised  in  II  is  urged  against  the 
requirement  of  the  bill  that  a  corporation  applying  for  registry  and 
consequent  inununity  must  fiile  a  statement  containing  *'  such  informa- 
tion concerning  its  organization,  financial  condition,  contracts,  and 
corporate  proceedings  as  may  be  prescribed  by  the  President  from 
time  to  time.''  If  these  items  of  information  have  clear  reference  to 
or  connection  with  interstate  commerce  or  considerations  affecting  it, 
then  the  furnishing  of  this  information  may  be  a  proper  and  constitu- 
tional condition  precedent  to  the  immunity.  But  if^  as  is  quito  possi- 
ble, they  be  held  to  go  far  beyond  any  requirements  involved  in  mter- 
state  commerce  they  would,  if  obligatory,  be  beyond  the  power  of 
Congress  to  impose;  or  if  optional  merely,  by  the  means  again  of 
establishing  just  such  an  arbitrary  classification  as  is  enumerated  in 
II  and  be  open  to  the  same  objection  there  set  forth. 

Adair  t?.  U.  S.,  208  U.  S.,  161,  at  178. 

Employers  Liability  Cases,  207  U.  S.,  463,  at  498  to  499. 

IV.  If  it  be  anticipated,  as  the  proponents  of  the  bill  suggest, 
that  this  information  shall  be  made  public^  in  the  general  hope  that 
such  publicity  may  itself  prove  a  corrective  of  evils  that  can  not 
otherwise  be  aefined  or  controlled,  it  may  well  be  questioned  whether 


6HEBMAN  ANTITBUST  LAW.  295 

this  provision  is  within  the  power  of  Congress  with  reference  to 
interstate  commerce. 

(See  cases  last  above  cited.) 

In  this  connection  it  is  interesting,  though  not  precisely  in  point, 
to  quote  the  language  of  Senator  Hoar  in  the  (leoate  of  March  24, 
1890: 

Whoever  heard,  either  as  a  matter  of  sound  public  policy  or  as  a  matter  of  constitu- 
tional  authority,  of  a  provision  for  a  mere  inquiry  into  the  bueineee  and  affairs  of 
citizenS)  whether  corporations  or  individuals,  which  was  conducted  by  a  civil  suit 
brought  against  them  on  the  part  of  the  Government? 

Wlien  I  speak  of  the  requirement  that  information  be  furnished 
concerning  tne  organization  of  a  corporation,  its  financial  condition, 
etc.,  as  being  beyond  the  power  of  Congress  to  impose,  I  have  in 
mind  the  language  of  the  Supreme  Court  in  the  Adair  case,  at  page 
178: 

Manifestly,  any  rule  prescribed  for  the  conduct  of  interstate  conmierce,  in  order  to 
be  within  the  competency  of  Congress  under  its  power  to  regulate  commerce  among 
the  States,  must  have  some  real  or  substantial  relation  to  or  connection  with  the  com- 
merce regulated.  But  what  possible  legal  or  logical  connection  is  there  between  an 
employee's  membership  in  a  labor  organization  and  the  carrying  on  of  interstate 
commerce?  Such  relation  to  a  labor  organization  can  not  have,  in  itself  and  in  the 
eye  of  the  law,  any  bearing  upon  the  conmierce  with  which  the  employee  is  connected 
bv  his  labor  and  services. 

Before  leaving  the  discussion  of  the  objections  to  the  proposed  bill 
on  the  score  of  unconstitutionality,  a  word  must  bo  said  of  the  point 
made  by  its  proponents  that,  after  all,  these  objections  are  without 
force  since  the  entire  procedure  under  the  bill  is  optional  to  the  j)or- 
son  or  corporation  affected.  That  is  to  say,  anyone  who  does  not 
choose  to  avail  of  the  '^ privileges  and  immunities''  granted  by  the 
bill  may  remain  subject  to  the  general  inhibition  of  the  Sherman  law. 

With  all  due  respect  it  is  submitted  that  this  suggestion  begs  the 
entire  question.  It  is  scarcely  to  be  credited  that,  under  the  system 
establLsned  by  our  Constitution,  the  Legislature  may  declare  an  entire 
course  of  action  to  be  criminal  and  then  permit  the  law  to  be  amended 
by  exempting  persons  from  its  operation  upon  performing  acts  like 
the  giving  of  information  not  connected  with  the  criminal  act  con- 
demned, or  upon  receiving  decisions  of  the  Executive  virtually  to  the 
effect  that  in  nis  opinion  any  particular  act  seems  to  be  fairly  innocu- 
ous in  a  general  way.  Exemptions  from  the  operation  oi  a  penal 
statute  must  necessarily  be  based  upon  the  same  exact  and  ascertained 
grounds  of  public  policy  as  the  statute  itself. 

F. — The  statute  of  limitations  contained  in  the  biU. 

As  a  mixed  question  of  law  and  policy,  the  wisdom  may  well  be 
doubted  of  creating — as  does  the  last  section  of  the  proposed  bill— a 
discrimination  agamst  corporations  which  happen  already  to  have 
been  sued  bv  the  Government.  Corporations  which  have  registered 
may  be  suea  in  respect  to  past  transactions  only  if  they  be  in  unrea- 
sonable restraint  of  trade,  and  such  suit  must  be  begun  within  one 
year.  On  the  other  hand,  all  actions  and  proceedings  now  pending 
under  the  Sherman  Act  may  be  prosecuted  to  final  effect. 

If  it  be  the  policy  of  the  "Government  to  exempt  from  prosecution 
for  contracts  in  reasonable  restraint  of  trade  those  corporations  which 
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register,  and  to  create  a  short  statute  of  limitations  for  past  offenses 
on  that  basis,  there  seems  to  be  no  reason  wh^  a  corporation  akeady 
sued  should  not  be  entitled  to  the  same  privdege,  provided  it  regis- 
ters. To  the  extent  that  registration  ma^  be  an  atonement  for  a  past 
iQJsdeed,  there  should  be  no  discrimination  as  between  corporations 
that  happen  to  have  been  sued  and  those  that  happen  not  to  have 
been. 

In  conclusion,  I  may  repeat  that  the  members  of  the  Merchants' 
Association  are  second  to  none  in  their  desire  that  there  should  be 
the  utmost  expedition  in  dealing  with  the  embarrassment  arising  from 
the  broad  terms  of  the  condemnation  expressed  in  the  Sherman  law. 
But  conscious  of  the  difficulties,  both  economic  and  legal,  presented 
by  any  attempted  change,  they  fear  that  the  consequences  of  insuf- 
ficiently considered  amendment  may  be  more  injurious  than  those  of 
the  original  act.     Hence,  their  earnest  desire  for  a  thorough  investi- 

Sation  of  the  problem  by  such  means  as  may  seem  to  the  Congress  and 
^e  President  to  be  best  adapted  .to  that  end,  so  that  the  le^Iation 
finally  evolved  maj  at  the  same  time  free  the  operations  of  business 
from  unnecessary  impediments  and  protect  the  public  against  ascer- 
tained evils. 

We  believe  that  the  mere  knowledge  on  the  part  of  the  people  that 
a  competent  commission  or  committee  is  investigating  the  problem 
presented  by  the  intricate  developments  of  our  modem  industrial 
organization  and  seeking  to  establish  a  fixed  governmental  policy  in 
that  respect  will  serve  n)rthwith  to  restore  confidence  and  stability 
to  the  business  community.  And,  finally,  we  believe  that  such  wise 
legislation  on  the  part  of  the  Federal  Government  as  will  finally  be 
enacted  as  the  result  of  the  investigation  here  su£;^ested  wifl  be 
highly  persuasive  upon  the  separate  States,  and  probably  result  more 
promptly  than  would  any  otner  course  in  establishing  a  permanent, 
universal,  and  homogeneous  treatment  by  Government  of  the  great 
combinations  of  capital. 

Senator  Nelson  (chairman).  We  will  now  proceed  with  the  hear- 
ing on  the  proposed  amendments  to  the  Sherman  antitrust  act,  and 
will  hear  Professor  Jenks  first. 

STATEMEITT  OF  JEREMIAH  W.  JEKKS,  PROFESSOB  OF  ECO- 
NOMICS AND  POLITICAL  ECOITOMT  IV  CORlfELL  UlTIVEB- 
SITT. 

Professor  Jenks.  It  is  not  my  intention,  Mr.  Chairman  and  gentle- 
men, to  make  any  legal  argument,  but  may  I  inquire  whether  the 
Commissioner  of  Corporations  has  yet  appeared  before  the  committee 
or  subniitted  a  brief  on  the  bill  t 

Senator  Nelson.  I  have  not  received  any  brief  and  the  Commis- 
sioner has  not  appeared  before  the  committee. 

Professor  Jenks.  If  the  Commissioner  of  Corporations  has  not  yet 
submitted  a  brief  on  this  bill,  he  will  do  so,  ana  that  brief  will  cover 
perhaps  all  the  legal  points  that  have  been  raised.  So  that  it  seems 
to  me  unnecessary,  in  the  first  place,  that  I  should  devote  any  particu- 
lar time  to  the  legal  part  of  the  discussion,  even  if  I  could,  and  in  the 
next  place,  not  being  a  practicing  lawyer,  it  is  wiser  to  leave  that 
part  of  the  discussion  to  some  one  else.    There  are,  however,  one  or 


two  points  that  I  wish  to  bring  up  later  in  cofnnectioh  with  that  aspect 
of  the  matter. 

Tliere  are  a  few  points  on  the  economic  side  of  this  question  that  I 
wish  to  present  this  morning. 

Senator  Dillingham.  Da  you  appear  on  behalf  of  yourself  per- 
sonally or  do  you  appear  prmiarily  on  behalf  of  the  Civic  Federa- 
tion) 

Professor  Jenks.  I  appear  primarily  on  behalf  of  the  Civic  Feder- 
ation. When  it  was  decided  some  time  ago  by  the  Civic  Federation 
to  propose  some  amendments  to  the  law,  a  committee  was  appointed 
to  drtdt  those  amendments.  I  was  one  of  that  committee  and  have 
wol^ked  wiUi  it  practically  from  the  beginning,  so  that  as  regards  the 
various  amendments  proposed  I  am  reasonably  familiar  with  them. 

Senator  Nelson.  In  this  connection  I  wish  you  would  give  us  the 
names  of  that  committee  that  had  part  in  the  drafting  of  the  bill. 

Professor  Jenks.  That  would  be  pretty  hard,  because  it  has  been  a 
varying  committee.    We  have  been  caUmg  people  in  here  and  there. 

I^nator  Nelson.  Give  us  as  many  names  as  you  can. 

Senator  Dillingham.  The  names  of  those  who  had  a  hand  in  draw- 
ing up  the  bill. 

Senator  Nelson.  Yes;  those  who  had  a  hand  in  it. 

Senator  Clarke.  You  can  write  out  the  names  and  hand  the  memo- 
randum to  the  clerk. 

Professor  Jenks.  Yes;  I  will  do  that.  I  suppose  as  many  as  thirty 
or  forty  persons  have  been  consulted  oflf  and  on,  but  there  nave  been, 
perhaps,  a  dozen  that  have  been  active. 

Senator  Nelson.  We  mean  those  who  have  been  active  in  the  prepa- 
ration of  the  bill. 

Professor  Jenks.  Yes;  I  will  furnish  the  names. 

[The  list  of  names  furnished  later  by  Professor  Jenks  is  as  follows: 
Seth  Low,  Nicholas  Murray  Butler,  Albert  Shaw,  Talcott  Williams, 
J.  W.  Jenks,  E.  H.  Gary,  Samuel  Mathers,  Marks  M.  Marks,  Henry 
L.  Higginson,  Robert  Mather,  Isaac  N.  Seli^an,  James  Speyer, 
W.  A.  <Clark,  August  Beknont,  Francis  Lvnde  Stetson,  Victor  Mora- 
wetz,  J.  H.  Ralston,  Samuel  Gonapers,  John  Mitchell,  D.  J.  Keefe, 
James  O'Connell,  P.  H.  Morrisev,  D.  L.  Case,  Ralph  M.  Easley.] 

It  seemed  to  us  that  it  was  cfrsirable  that  Corgrtss  in  any  legisla- 
tion which  it  should  undertake  should  recognize  charges  in  the  eco- 
nomic conditions  of  the  country  by  fitting  the  legislation  to  those 
economic  changes.  Apparently,  in  the  mmds  of  Congress  and  most 
of  the  Irgislatures,  it  has  been  an  accepted  principle  that  we  ought 
to  leave  competition  as  free  and  as  unrestricted  as  possible  in  any 
industry.  The  events  of  the  last  fifteen  or  twenty  years  in  the  United 
States  seem  to  me  to  show  conclusively  that  we  can  not  rely  upon 
tile  principle  of  free  competition  to  bring  about  Uie  best  industrial 
oonciition  or  to  protect  the  average  citizen  against  oppression  as 
regards  prices  or  wages.  There  must  be  some  regulation.  So  far 
as  we  can  gather  from  experience,  the  desire  on  the  part  of  Congress 
and  of  our  State  legislatures  to  leave  competition  as  free  as  possible 
Was  bringing  about  monopoly  in  nearly  all  the  leading  lines  of  indus- 
try before  the  passage  of  the  Sherman  antitrust  act.  For  example, 
we  find  that  the  Standard  Oil  Company;  which  was  perhaps  the  nrst 
of  the  great  industrial  organizations  that  were  strongly  monopolistic 
in  its  tendency,  was  organized  and  doing  its  work  without  restrictive 
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action  on  the  part  of  the  State  or  of  Confess — that  is,  the  principle 
of  free  competition,  uncontrolled,  was  giving  the  managers  of  the 
Standard  Oil  Company  opportunity  to  secure  on  the  one  hand  certain 
special  advantages  from  the  railroads  and  on  the  other  to  buy  up 
tiie  smaller  oil  refineries,  because  they  had  opportunity,  on  acount 
of  greater  capital,  to  undersell  in  the  several  localities.  Without  any 
regulating  authority  to  stop  them  from  taking  advantage  of  the 
power  they  had,  they  were  rapidly  getting  the  upper  hand.  The 
same  was  true  in  the  case  of  the  distillery  men  in  the  Middle  West. 
Senator  Nelson.  Was  it  not  the  fact  that  the  Standard  Oil  Com- 

f^any  succeeded,  almost  from  its  earliest  inception,  in  getting  special 
avors  and  rates  from  transportation  companies  rather  than  the  free 
competition  that  enabled  it  to  create  that  monopoly? 

Professor  Jenks.  Both  thin^  were  true.  So  far  as  that  special 
company  was  concerned  one  m  the  chief  factors  that  enabled  it  to 

Set  advantage  of  its  rivals  was  the  special  rates  from  the  railroads, 
tut,  again,  flie  fact  that  it  could  get  those  rates  came  from  the  other 
fact  that  the  legislature  was  not  interfering  with  the  ordiaary  methods 
of  doing  business.  It  is  only  the  interference  of  the  legislatures  that 
has  protected  the  people  against  the  abuse  of  special  rates,  so  that 
legislation  itself  is  a  restriction  operating  against  free  competition. 
Their  getting  the  special  rates  is  an  illustration  of  the  operation  of 
the  lot-alone  policy. 

But  aside  from  the  special  rates,  in  many  instances,  the  Standard 
Oil  Company  has  been  able  to  secure  its  hold,  because  by  virti  e  of 
its  large  capital  it  could  go  into  a  locality  and  by  underselling  secure 
control  of  tne  business  and  then  put  up  prices  and  in  that  way  secure 
a  monopoly.  The  same  thing  holds  with  reference  to  a  good  many 
of  these  lai^er  combinations.  For  example,  the  whisky  manufac- 
turers, for  a  number  of  years  before  the  organization  of  the  whisky 
trust,  had  been  competing  with  one  another  so  vigorously  that  in 
many  cases  they  were  losing  money.  In  order  to  prevent  that  loss 
of  money  and  secure  higher  prices,  which  they  wanted,  they  oigan- 
ized  from  time  to  tune  what  they  called  pools— that  is,  they  made 
agreements  among  themselves  of  two  classes,  one  that  none  would 
sell  below  a  certain  fixed  price,  that  being  made  high  enough  so  that 
they  would  get  good  profits;  the  other  (and  usually  the  i^reements 
were  of  this  Kind)  that  they  would  restrict  their  output  to  a  certain 
percentage  of  the  normal  output.  Sometimes  40  per  cent  of  their 
normal  output  would  be  all  that  they  would  manufacture  in  a  single 
year. 

The  attempt  to  carry  out  pools  of  that  kind  usually  resulted  in 
this:  That  after  a  pool  had  oeen  running  for  some  months  some 
ambitious  and  rather  unscrupulous  individual  would  begin  to  increase 
his  capacity,  so  as  to  turn  out  more  than  he  had  agreed  to,  or  he 
began  to  cut  prices.  As  soon  as  that  was  discovered  they  would  all 
break  the  pool  and  prices  would  go  down  again  to  what  they  called 
ruinous  rates. 

The  point  to  keep  in  mind  is  that  this  happened  under  free  com^ 

Eetition  without  regulation.    They  were  practically  attempting  to 
uild  up  a  monopoly  by  means  of  this  pool. 
When  it  was  round  that  under  the  common  law  they  could  not 
enforce  these  various  agreements — because  these  agreements  were  in 
restraint  of  trade  and  in  many  cases  in  unreasonable  restraint  of 
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trade  also,  or  that  they  were  tending  toward  a  mononpoly  so  that  the 
court  would  not  enforce  them — they  attempted  to  get  control  by- 
means  of  the  trust  organization,  as  we  know.  The  Standard  Oil 
trust,  the  whisW  trust,  the  American  Sugar  Refining  trust  were 
organized,  and  that  form  of  organization  was  held  for  a  time  until 
the  courts  declared  it  illegal. 

Senator  Nelson.  Let  me  interrupt  you  there  for  a  moment. 

Professor  Jenks.  Certainly. 

Senator  Nelson.  Before  the  enactment  of  the  antitrust  law  was 
not  the  great  trouble  this:  That  while  the  courts  would  hold  these 
agreements  to  be  in  restraint  of  trade  and  in  the  nature  of  monopoly 
and  illegal  wherever  they  got  a  chance  at  them,  there  was  no  effective 
remedy  provided  under  tEe  common-law  system,  either  by  criminal 
prosecution  or  by  other  methods,  by  which  private  individuals  could 
get  relief?  Was  not  that  the  great  difficulty  before  we  had  the  anti- 
trust law) 

Professor  Jenks.  I  think  that  was  a  difficulty.  The  special  point 
was,  of  course,  this:  That  these  various  contracts  were  simply  de- 
clared void.    The  courts  would  not  enforce  them. 

Senator  Nelson.  That  was  generally  in  suits  between  the  parties  to 
the  contracts  ? 

Professor  Jenks.  Yes. 

Senator  Nelson.  Either  where  they  sought  to  enforce  them  or  to 
get  damages.  That  was,  I  believe*  the  fact  in  nearly  all  the  cases 
that  we  find  in  the  reports.  It  was  the  fact  that  the  parties  to  these 
contracts  who  were  oirectly  affected  by  them  were  the  parties  who 
came  into  court. 

Professor  Jenks.  That  is  true. 

Senator  Nelson.  And  there  was  no  case  where  the  public  went 
into  court  ? 

Professor  Jenks.  Yes ;  that  is  the  fact. 

Senator  Nelson.  That  was  one  of  the  great  difficulties  that  ex- 
isted before  the  enactment  of  the  Sherman  antitrust  law. 

Professor  Jenks.  Yes.  The  point  I  had  in  mind  specially  was 
this,  that  while  we  do  require  some  kind  of  legislation  in  order  to 
be  sure  that  abuses  will  not  arise,  we  have  to  be  careful  as  to  the 
kind  of  legislation  we  get.  I  am  speaking  very  briefly  with  refer- 
ence to  tiie  way  in  which  these  abuses  arose,  without  affirmative 
legislation.  They  attempted  the  organization  of  trusts  and  when 
the  trusts  were  declared  illegal  they  went  further  and  organized 
a  single  great  corporation.  Of  course,  there  are  various  forms,  but 
in  the  main  what  we  call  trusts  now  are  simply  giant  corporations. 
Perhaps  I  should  say,  first,  that  after  the  trusts  were  declared  illegal 
thepeople  attempted  to  get  control,  both  in  the  various  States  and 
in  Congress,  by  passing  in  the  first  place  the  Sherman  Act  declaiing 
the  organizations  not  merely  illegal  out  declaring  their  acts  criminaL 
The  State  legislatures  legislated  in  the  same  way  as  to  those  engaged 
in  manufacturing. 

So  that  the  corporations  and  the  men  managing  them  found  that 
if  thev  were  to  get  the  advantages  coming  from  combination  they 
woula  have  to  organize  as  single  great  corporations.  They  could 
not  get  along  by  contracts  among  memselves  restricting  output  or 
keeping  up  prices  or  by  agreements  to  ship  their  goods  from  the 
nearest  point.    They  were  unable  to  take  advantage  of  any  of  the 
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economic  methods  of  combination  otherwise  than  by  resorting  to  the 
single  great  corporation. 

^owy  under  tne  regime  of  free  competition  we  had  these  g^eat  com- 
binations growing  up  in  order  to  save  the  wastes  of  competition. 
Tliere  were  great  wastes  resulting  from  competition.  These  wastes 
they  were  trying  to  save.  When  first  they  fotmd  that  they  could 
not  do  that  effectively  they  organized  the  trusts.  Then  the  legis- 
latures forbade  the  trusts.  The  parties  were  then  forced  into  organ- 
izing the  single  ^eat  cori>oration. 

ThsLt  means  simply  this:  That  in  mj  judgment  the  chief  reason 
why  in  the  United  States  we  have  the  single  great  monopolistic  cor- 
porationb  to  a  far  greater  degree  than  these  organizations  are  found 
m  any  other  country  in  the  world,  is  because  we  put  on  our  statute 
books  both  in  our  State  legislation  and  in  our  Federal  legislation  acts 
that  went  so  far  that  these  men  could  not  save  the  wastes  of  competi- 
tion by  ordinary  contracts  or  by  the  trust  system,  and  they  h«fcd  to 
resort  to  the  single  great  corporation. 

Senator  Nelson.  Let  me  call  your  attention  to  a  point  there, 
namely,  that  after  the  trusts  were  abandoned,  they  resorted  to  the 
system  of  getting  the  companies  into  one,  forming  a  giant  company, 
and  the  Sherman  Act  in  its  second  section  applies  to  those  cases. 

Professor  Jenks.  It  does,  but  it  is  extremely  difficult  to  prove 
monopoly.  For  example,  in  the  case  of  these  ^eat  corporations  the 
t^idency  is  toward  monopoly.  They  are  securing  a  partial  monopoly 
because  they  are  in  a  position  now,  within  a  considerable  limit,  to  fix 
prices  without  reference  to  their  competitors,  so  that  I  think  they  are 
acquiring  a  monopoly.  At  the  same  time,  as  ^et,  so  far  as  I  recall, 
we  do  not  have  any  instances  of  those  corporations  organized  in  this 
form  being  declared  illegal. 

Senator  Nelson.  I  have  read  the  bill  of  complaint  against  the 
Standard  Oil  Company.     One  of  the  grounds  in  that  bifl  of  com- 

Elaint,  and  I  think  the  chief  ground,  is  that  they  are  a  monopoly  and 
ence  obnoxious  to  the  second  section  of  the  Sherman  antitrust  law. 

Professor  Jenks.  Yes. 

Senator  Nelson.  Now,  this  may  be  a  little  foreign,  but  I  take  it 
you  are  posted  on  it.  I  would  like  to  get  your  view  on  that  point, 
taking,  what  you  call,  the  steel  trust. 

Professor  Jenks.  Yes;  the  United  States  Steel  Corporation. 

Senator  Nelson.  Yes.  One  of  the  results  of  the  recent  panic  was 
that  they  absorbed  the  Tennessee  Coal  and  Iron  Company. 

Professor  Jenks.  Yes. 

Senator  Nelson.  About  what  proportion  of  the  business  in  iron 
and  steel  was  controlled  by  the  United  States  Steel  Corporation  prior 
to  that  absorption  ?  I  mean  what  proportion  of  the  entire  busmess 
of  the  countrv  ? 

Professor  Jenks.  I  do  not  know.  I  understand  at  the  present 
time  that  they  control  about  65  per  cent  of  the  entire  output. 

Senator  Nelson.  Including  the  absorption  of  the  Tennessee 
Company  ? 

Professor  Jenks.  That  is  my  impression. 

Senator  Nelson.  My  impression  was  that  it  controlled  about  60  to 
65  per  cent  before  that  absorption.  Since  the  absorption  I  under- 
stood that  il  controlled  about  80  to  85  per  cent. 

Professor  Jenks.  I  did  not  know  as  to  that  -  as  to  the  percentages. 
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Mr.  Danudl  Davenport.  Would  it  interrupt  you  if  I  should  ask 
you  a  question  ? 

Professor  Jbnks.  No. 

Mr.  Davenpobt.  I  understood  you  to  say  that  in  order  toproduce 
greater  economic  advantages  corporations  got  together.  Was  it  to 
produce  greater  economy  uiat  they  put  in  ike  property  of  the  small 
companies  at  four,  five,  and  teh  times  itd  valuation,  when  they 
formed  their  various  subcombinations  and  when  the  various  sub- 
combinations were  again  put  into  the  United  States  Steel  and  other 
similar  corporations  at  greatly  enhanced  figures;  was  that  for  the 

{purpose  of  producing  economy?  Was  it  not  the  very  purpose  of 
orming  these  great  combinations  to  obviate  the  difficultiee  tnat  ex- 
isted in  the  em)rt  to  make  the  parties  adhere  to  the  agreements  to 
keep  up  prices  and  monopolize  the  business?  In  other  words,  was 
it  not  to  fasten  the  grip  more  firmly  on  the  subject  matter  in  which 
they  dealt  rather  than  from  motives  of  economy  and  lessening  the 
expense  of  production  ? 

nofessor  Jenks.  I  shall  be  very  glad  to  answer  that  question,  but 
may  I  ask  that  in  view  of  the  very  limited  time  I  may  not  be  inter- 
rupted, except  by  the  committee,  imtil  I  get  through,  because  I  am 
oU^ed  to  finish  this  morning.  I  shall  be  very  glad  to  answer  any 
questions  after  I  shall  have  presented  my  points. 

I  did  not  mean  to  implv  tnat  the  purpose  of  these  movements  was 
not  to  make  profits.  Of  course  it  was.  The  reason  they  wanted 
to  make  the  combinations  was  that  under  the  operation  of  the  prin- 
ciple of  competition  and  the  attacks  from  all  sides,  many  of  them 
were  losing  monev,  and  some  were  going  into  bankruptcy.  I  am  not 
defending  them,  but  simply  saying  what  the  result  was.    When  they 

f^ot  into  that  position  thev  began  coming  together  in  the  way  they 
ound  most  profitable,  ana  there  is  no  doubt  that  in  many  cases  they 
watered  then-  stock  to  a  shameless  extent.  Also  after  tney  got  the 
grip,  as  you  call  it,  they  put  up  the  prices  and  piimdered  the  public. 

What!  say  here  is  not  mtended  in  anyway  to  defend  these  people, 
but  to  call  attention  to  the  fact  that  heretofore  we  have  in  a  greater 
or  less  degree  adopted  the  wrong  way  of  curbing  them,  so  tnat  we 
have  not  got  out  oi  them  what  we  should;  and  that  we  have  suffered 
more  than  if  we  had  had  on  the  whole  a  wiser  form  of  le^^lation.- 

My  idea  is  that  the  attempt  to  abolish  all  combination  between 
them  simply  forced  them  into  a  combination  to  evade  the  spirit 
though  not  the  letter  of  the  law. 

For  example,  when  the  trusts  were  declared  illegal  and  the  Stand- 
ard Oil  Trust  was  dissolved,  they  then  formed  fifteen  or  twenty  or- 
ganizations with  the  same  boards  of  directors,  so  that  they  all 
worked  together  in  the  same  way  as  before  when  they  were  in  a 
single  trust. 

I  grant  you  it  is  not  quite  certain  that  those  great  corporations 
are  fegal,  but  their  lawyers  advised  them  that  that  was  the  way  to 
get  united  action— as  in  the  case  of  the  American  Sugar  Refining 
C6mpany.  It  may  be  that  they  wiD  find  that  they  have  still  to  re- 
sort to  some  other  way.  But  the  effect  was,  at  any  rate,  that  they 
determined  to  change  their  methods  of  operation  while  still  main- 
taining the  monopolistic  control. 

The  result  is  tnat  we  have  now  the  single  great  corporation  that 
can  be  handled  more  easily  than  a  number  of  smaller  corporations. 
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So  that  I  can  not  help  but  feel  that  the  result  of  the  Sherman  Act 
has  been  distinctly  evil 

Senator  Nelson.  Your  theory,  then,  is  that  the  Sherman  antitrust 
has  tended  to  breed  these  monopolies  ? 

Professor  Jenks.  Absolutely  that,  in  connection  with  similar  action 
on  the  part  of  the  State  legislatures.  By  attempting  to  prevent  all 
organizations,  that  act  has  forced  'them  into  greater  organizations 
and  has  tended  to  breed  monopoly. 

That  is  the  reason  why,  I  think,  we  have  in  the  United  States  these 
single  great  corporations;  whereas  in  Grermany  we  have  a  series  of 
aggreements  among  a  number  of  small  corporations,  and  the  danger 
is  not  so  ^at  there  as  here.  The  same  thing  holds  true  in  England 
and  Austria  in  much  the  same  way,  though  not  to  the  same  extent  as 
here. 

The  result,  I  think,  of  the  passing  of  a  law  that  is  not  adapted  to 
existing  conditions  is  that  peojple  will  attempt  to  evade  the  law  in 
some  way,  and  will  succeed.  Or  they  will  charge  their  form  of  busi- 
ness organization  so  that  they  may  meet  the  letter  of  the  law  while 
evading  its  spirit. 

Now,  let  me  call  your  attention  to  the  way  in  which  the  evil  has 
been  met  in  other  countries  before  I  speak  of  the  point  raised  by 
Judge  Davenport  as  to  the  method  of  operation,  and  whether  the  put)- 
he  get  the  benefit.  This  same  tendency  that  we  have  had  here  nas, 
of  course,  been  felt  the  world  over.  In  England  they  had  the  com- 
mon law,  and  when  this  tendency  to  combine  appeared  the  courts 
there,  so  far  as  it  seemed  to  them  necessary,  declared  some  of  these 
combinations  void,  where  they  seemed  to  be  in  unreasonable  restraint 
of  trade  or  tending  too  strongly  toward  monopoly;  others  they  up- 
held as  not  contrary  to  public  policy.  On  the  other  hand,  they  there 
also,  as  here,  have  organized  at  times  large  corporations,  though  the 
tendency  has  not  been  so  strong  there,  and  the  number  there,  rela- 
tively speaking,  is  not  so  great.  Another  thing  of  far  greater  im- 
portance is  that  in  England  they  have  so  changed  their  corporation 
law  that  the  law  itself  prevents  many  of  the  abuses  of  the  great  cor- 
porations that  we  find  here  under  our  law. 

The  purpose  of  this  bill  that  we  have  introduced  is  to  see  whether 
we  ean  not  get  for  our  country  some  of  the  benefits  that  England  has 
secured  through  its  corporation  law.  The  essential  diflference  between 
the  corporation  law  of  England  and  that  of  most  of  our  States  under 
which  our  trusts  are  organized  is  this — that  in  England  there  must 
be  very  much  greater  pubUcity  with  reference  to  the  organization  of 
the  corporation.  When  a  company  is  first  organized  there  must  be  a 
prospectus  issued  by  the  promoters,  and  that  prospectus  has  to  give 
all  tne  essential  facts  with  reference  to  the  different  companies  or 
properties  taken  into  the  new  company  when  the  new  company  is 
organized.  Every  contract  for  the  purchase,  for  example,  of  an 
establishment  that  is  to  come  into  the  combination  has  to  be  submitted 
and  made  pubUo,  and  all  the  parties  in  interest  have  to  be  disclosed. 
The  promoters  themselves  are  personally  responsible  for  any  mis- 
representation of  facts.  In  England  the  large  corporations  especially 
have  to  be  practically  organized  in  the  open. 

That  is  what  we  have  in  mind  in  this  bill.  We  get  at  it  in  a  dif- 
ferent way,  but  the  point  is  that  a  large  part  of  the  evils  of  these 
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coq)oratioiis  will  be  preventeJ  if  they  work  in  the  open.  In  England 
they  do  work  largely  in  the  open,  under  their  corporation  act.  The 
same  is  true  in  Germany.  Not  only  do  they  have  to  make  the  articles 
of  incorporation  public,  but  these  must  include  prices  under  which 
these  various  companies  are  taken  into  the  single  combination,  with 
costs  of  construction  of  plants,  profits  of  business,  etc.,  all  to  be  passed 
upon  and  filed.  That  is  occasionally  going  rather  too  far.  Further- 
more, the  contracts  for  working  agreements  among  the  different  com- 
panies are  made  known  to  the  Government.  As  a  rule  they  are 
enforced  unless  they  seem  contrary  to  public  policy.  In  that  case 
they  are  forbidden.  I  might  read  a  sentence  or  two  to  show  the  extent 
to  which  the  courts  go  in  Germany  in  upholding  these  contracts  for 
working  agreements  among  the  different  combinations.  It  seems  to 
me  that  they  go  to  an  unwise  extent,  but  at  the  same  time  they  have 
not  had  the  great  trusts  there.  (Reports  of  the  Industrial  Commis- 
sion, Vol.  XVIII,  p.  164.) 

In  a  case  decided  in  1897  <>  it  was  distinctly  held  that  the  ordinary  form  of 
contract  made  in  the  organization  of  a  German  combination,  by  which  a  manu- 
facturer had  agreed  to  sell  his  product  exclusively  through  the  joint  selling 
agency,  under  penalty  of  a  fine,  was  l^al  and  enforceable.  The  purpose  of 
the  combination  had  been  stated  to  be  to  prevent  in  future  ruinous  competition 
among  the  members  and  to  obtain  an  adequate  price  for  their  product.  One 
court  decided  that  the  combination  had  no  legal  standing  to  bring  the  claim, 
but  the  higher  courts  held  otherwise.    The  court  says  this 

Now,  I  think  this  is  going  too  far. 

^'When  in  a  branch  of  industry  the  prices  of  a  product  fsAl  too  low  and  the 
successful  conduct  of  the  industry  is  endangered  or  made  impossible,  the  crisis 
setting  in  as  the  result  of  si|ch  -a  state  of  affairs  is  detrimental  not  only  to 
individuals,  but  also  to  society  as  a  whole;  and  it  is  therefore  in  the  interests 
of  the  community  that  improperly  low  prices  should  not  exist  in  a  certain 
branch  of  industry  for  a  long  time.  The  legislative  bodies  have  often,  and  up 
to  recent  times,  attempted  to  obtain  higher  prices  for  certain  products  by  the 
introduction  of  protective  tariffs.  Therefore  it  can  not  be  simply  and  generally 
considered  as  contrary  to  the  interests  of  the  community  when  entrepreneurs 
interested  in  a  certain  branch  of  industry  unite  with  the  object  of  preventing 
or  moderating  the  mutual  underselling,  and,  as  a  result  of  the  latter  the  fall 
of  prices  of  meir  products.  On  the  contrary,  when  prices  are  for  a  long  time 
actually  so  low  that  financial  ruin  threatens  the  entrepreneurs,  their  combina- 
tion appears  to  be  not  merely  a  legitimate  means  of  self-preservation,  but  also 
a  measure  serving  the  interests  of  the  community.  The  formation  of  syndi- 
cates and  cartels  of  the  kind  here  discussed  is  also  on  many  sides  thougnt  to 
be  a  means  particularly  suited  to  render  great  service  for  the  adequate  progress 
of  the  whole  economic  life  of  society,  in  so  far  as  it  prevehts  uneconomical 
working  at  a  loss,  overproduction,  and  tne  catastrophes  connected  with  it.'' 

Mr.  Emery.  What  do  you  read  from,  Mr.  Jenki;  ? 

Professor  Jenks.  This  is  a  report  of  the  Industiial  Commission 
on  '^Industrial  combinations  in  Europe.^' 

Mr.  Emery.  You  mean  the  United  States  Industrial  Commission  ? 

Professor  Jenks.  Yes.  I  have  been  reading  from  volume  18,  page 
164.     It  is  a  brief  summary  of  the  law  on  the  subject. 

Mr.  Davenport.  Are  ypu  the  author  of  that  ? 

Professor  Jenks.  I  am  the  compiler  of  that  volume. 

Mr.  Davenport.  I  mean  the  article  you  read  there.  Are  you  the 
author  of  that  ? 

o  VI  Civil  senat.  Urt.,  v,  4,  Februar,  1897,  i.  S.  E.  (Bekl.),  w.  den  Sachsischen 
Holzstoff-Fabrikanten-Verband  (XI),  Rep.  VI,  307-396. 
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Professor  Jenks.  It  is  a  citation  of  the  most  striking  parts  of, 
mostly  a  direct  quotation  from,  a  decision  of  the  final  court  in  Ger- 
many on  this  question. 

I  should  like  to  insert  as  valuable  information  the  outline  of  a 
bill  prepared  by  a  commission  for  the  Government  of  Austria,  with 
their  explanatory  comments.  [The  matter  indicated  will  be  found 
in  the  Appendix.] 

The  effort  in  Germany,  then,  and  in  Austria  and  in  England  has 
been  so  far  as  possible  to  prevent  what  they  considered  abuses,  and 
at  the  same  time  to  secure  for  the  public  what  they  believed  to  be 
the  benefits. 

Now,  in  our  country  it  ^eems  to  me  that  owing  to  the  fact  that 
these  combinations  were  organizing  very  rapidly,  our  people  became 
frightened,  and  we  attempted  to  destroy  them.  The  consequence  is 
that  in  the  first  place  we  failed  to  destroy  them,  and  in  the  second 
place  we  deprived  ourselves  of  the  opportunity  of  getting  the  sav- 
mgs  that  may  come  from  combinations. 

I  want  now  to  speak  a  moment  or  two  of  the  saving  that  may  come 
from  these  combinations  if  they  are  properly  handled  and  we  keep 
our  control  over  them. 

Before  the  Industrial  Commission  there  was  much  testimony  taken 
from  the  managers  of  the  combinations  and  from  their  chief  rivals. 
In  many  instances  they  were  asked  the  cause  of  their  formation. 
They  said  that  many  of  them  had  been  running  at  a  loss  by  reason 
of  the  ruinous  competition,  and  unless  they  could  work  togetner  they 
could  not  effect  the  savings  that  cooperation  would  enable  them  to 
effect.  I  want  to  give  two  or  three  illustrations.  There  are  numerous 
others  that  can  be  found  in  volumes  1  and' 13  of  the  Reports  of  the 
Industrial  Commission. 

One  specific  way  in  which  a  great  deal  of  money  has  been  saved  by 
having  different  establishments  working  together  is  that  if  they  take 
the  orders  that  come  to  them  to  a  central  office  and  fill  those  orders 
from  the  mill  or  manufacturing  establishment  nearest  to  the  con- 
sumer they  can  save  a  good  deal  of  cross-freight.  For  example,  salt 
being  a  bulky  article,  freight  is  expensive.  Without  combmation, 
those  manufacturers  on  the  east  side  of  the  State  of  Michigan  will  be 
shipping  salt  directly  to  Chicago  and  farther  west,  while  those  on  the 
west  side  of  the  State  wiU  be  shipping  east  of  Michigan.  If  they 
combine,  the  orders  from  the  east  will  be  filled  from  the  eastern  estab- 
lishments and  those  from  the  west  will  be  filled  from  the  w^tem 
establishments,  and  the  freight  across  the  State  of  Michigan  will  be 
saved. 

It  may  very  well  be  that  the  public  will  not  be  allowed  to  get  the 

benefit  of  that.     The  combination  may  take  it  in  the  form  of  profits 

for  themselves.     But  there  will  be  a  saving  of  the  waste,  and  that 

will  be  a  benefit  to  the  community. 

Another  illustration:  The  testimony  of  Mr.  Charles  S.  Guthrie, 

firesident  of  the  American  Steel  Hoop  Company,  shows  (Report  of 
ndustrial  Commission,  vol.  1,  p.  953)  that  after  they  had  made  a 
combination  among  the  different  manufacturers  of  steel  hoops  they 
were  able  to  save  from  $1  to  $1.50  a  ton  in  the  cost  of  manufacturing 
their  products,  from  the  fact  that  they  could  keep  their  mills  running 
steadily  on  the  same  kind  of  product  without  stopping  to  change  the 
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rolls.  They  manufactured,  for  example,  nearly  100  (85  to  90)  dif- 
ferent shapes  and  sizes  of  bar  iron.  When  an  order  came  in  for 
20  or  30  different  sizes  of  bar  iron  they  would  have  to  stop  the  mill 
and  change  the  rolls.  After  they  made  the  combination  they  had  one 
miU  running  on  one  size  and  another  on  another  size,  and  the  orders 
were  distributed  among  the  different  mills,  so  that  there  was  no  stop- 
page of  the  machinery  or  change  of  roUs. 

Mr.  Guthrie  testified  that  there  was  a  saving  of  more  than  a  dollar 
a  ton  in  that. 

Senator  Nelson.  Did  Mr.  Guthrie  say  how  much  cheaper  the 
product  came  to  t"he  consumer  ? 

Professor  Jenks.  No.  My  impression  is  that  the  consumer  very 
rarely  got  the  benefit  of  it,  and  my  idea  in  having  a  new  law  is  to 
see  if  the  people  under  that  law  would  not  get  some  of  the  benefit  of 
the  changes. 

It  was  also  testified  by  Mr.  Bradley,  president  of  one  of  the  largest 
of  the  whisky  combinations,  that  when  they  made  their  combination 
so  that  they  stopped  their  competition  in  selling  the  different  brands 
of  whiskies,  gins,  wines,  etc.,  tney  saved  in  the  cost  of  selling  alone 
in  the  Kentucky  end  of  their  business,  mainly  in  the  wages  of  travel- 
ing men  and  their  expenses,  not  less  than  $1,000,000  a  year.  I  do  not 
know  but  that  we  all  pay  the  same  for  our  whisky  as  before,  but 
there  can  be  no  doubt  that  that  was  a  distinct  saving  to  the  com-* 
munity.  There  is  a  good  deal  of  waste  in  the  mere  matter  of  com- 
petitive advertising  to  induce  people  to  take  one  brand  or  another  of 
an  article,  and  of  course  that  can  be  saved.  Advertising  often  does 
not  increase  greatly  total  sales.  It  merely  determines  which  article 
of  several  will  be  chosen.  If  you  will  look  through  the  leading  maga- 
zines you  will  find  that  some  of  the  manufacturers  of  soap  are  tak- 
ing up  the  best  pages  at  a  cost  of  from  $250  to  $400  per  month  f oV 
each  page,  simpfy  to  induce  people  to  take  one  brand  of  soaP  instead 
of  another  brana  that  is  just  as  good.^  If  people  were  told  where 
they  could  get  soap  when  they  wanted  it  a  great  deal  of  waste  effort 
would  be  stopped  that  could  be  put  into  productive  work.  In  all 
these  lines  there  are  wastes  that  could  be  put  into  forms  in  which  the 
public  could  get  the  benefit. 

There  is  one  other  matter  that  I  ought  to  mention.  We  know  that 
when  these  combinations  are  effected,  especially  in  the  cases,  for  ex- 
ample, of  the  sugar  men  and  the  whisky  men,  a  number  of  establish- 
ments are  shut  down  while  the  others  are  kept  running.  Ordinarily, 
this  act  has  been  severely  condemned.  Sometimes  it  ought  to  have 
been  condemned,  while  in  other  cases  it  ought  not.  Mr.  Havemeyer 
said  that  he  though  the  greatest  single  saving  effeicted  when  the 
sugar  men  combined  was  that  from  concentrating  their  manufacture, 
into  the  largest  and  best  eouipped  of  their  refineries  and  closing  the 
others.  When  running  unaer  me  competitive  system  with  more  re- 
fineries than  were  reafly  needed  to  supply  the  sugar  wanted,  they 
were  all  running  on  part  time.  When  they  combined  they  closed 
such  of  the  factories  as  were  not  well  equit)ped  and  ran  the  others 
on  full  time,  and  that  was  a  very  great  saving.  I  think,  also,  that 
they  restricted  the  production  in  the  case  of  the  sugar  people,^  in 
order  to  keep  the  price  up,  but  that  was  another  question.  The  saving 
was  there. 

479(»— 14 ^20 
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In  the  case  of  the  whisky  people  they  closed  all  but  12  out  of  81 
distilleries,  and  those  12  pn)duced  more  than  the  81  had  produced 
altogether." 

Now,  I  do  not  think  that  the  people  have  been  able  to  get  the 
benefit  of  these  savings.  The  prices  have  ordinarily  been  higher  than 
before.  They  not  only  made  the  saving,  but  took  advantage  of  the 
prices.  That  is  proved  by  the  Industrial  Commission.  The  prices 
m  many  cases  are  given  in  the  proceedings  of  the  commission  so  as 
to  show  the  figures  month  by  month  for  years.  In  those  figures  we 
see  that  as  soon  as  a  combination  is  made  there  is  an  increase  in  the 
margin  between  the  prices  of  the  raw  material  and  the  finished 
product,  which  maigin  measures  the  profii^  of  course,  because  the 
cost  of  manufacture  does  not  increase.  When  the  combination  of 
sugar  men  was  efiFected  this  margin  between  the  price  of  raw  and 
that  of  refined  sugar  increased  from  a  quarter  of  a  cent  to  1 }  cents 
a  pound.  The  busiaess  ran  along  in  that  way  for  some  time.  Then 
Claus  Spreckles  established  his  big  refinery  at  Philadelphia  and 
started  m  his  competition.  The  price  then  fell  back  to  the  competi- 
tive rate.  After  a  time  Claus  Spreckles  and  Havemeyer  got  together 
(the  sugar  trust  bought  out  Mr.  Spreckles)  and  the  price  went  back 
to  where  it  was  before.  This  illustrates  the  way  in  which  prices  go 
up  when  a  combination  is  made.  But  the  problem  before  Congress 
and  the  State  legislatures  is  not  to  do  anything  that  will  prevent 
those  actual  savings  to  the  community,  but  to  make  the  parties  dis- 
tribute in  some  way  the  benefit  of  those  savings  to  the  community. 

Senator  Nelson.  How  can  you  do  that  by  simply  giving  them  a 
free  hand  to  effect  these  monopolies  and  a  freer  hand  in  making  these 
agreements?  How  can  you  work  that  out  and  protect  the  public 
80  that  they  will  get  cheaper  rates  ? 
•  Professor  Jenks.  That  is  exactly  the  problem  we  have  before  us. 
As  I  said  before,  we  have  heretofore  in  this  country  tried  to  avoid 
those  high  prices  by  saying  to  people,  ''You  can  not  form  any  com- 
bination at  all,"  and  we  have  faded  absolutely.  They  have  dodged; 
they  do  effect  the  combination  by  some  means.  We  should  say :  ''We 
are  willing  you  should  make  these  agreements  if  they  are  made  in 
the  open  and  under  the  supervision  of  the  Government,  so  that  we 
can  see  what  you  are  doing.  Then  we  will  see  to  it  that  you  live  up 
to  these  agreements,  and  the  public  will  get  the  benefit." 

Senator  Nelson.  In  what  way  will  the  public  get  the  benefit? 
That  is  what  I  would  like  to  have  you  point  out.  Unless  they  are 
equipped  with  the  power  of  fixing  rates  in  some  way,  how  can  you 
do  itf  Take,  for  instance,  this  bill  that  is  pending.  Take  a  case 
in  which  the  combination  submits  its  contracts  and  agreements  to 
the  Commissioner  of  Corporations.  Suppose  he  says:  "Well,  this 
looks  fair;  I  will  publish  this,  will  ^ve  it  all  publicity."  But  what 
is  there  in  the  whole  scheme  that  will  protect  the  consumer  and  give 
him  a  cheaper  rate  ?  Suppose  the  corporation  does  everything  above 
board,  and  as  if  it  were  under  a  glass  case,  and  still  nersists  in  its 
high  prices,  and  that  it  absorbs  all  the  improvements  effected  by  this 
saving  on  accoimt  of  combination,  how  can  you  get  the  public  to 
have  the  benefit  of  it  imder  the  bill  you  propose  ?  How  could  you 
make  it  inure  to  the  public  benefit  imder  your  bill  ? 

a  Report  of  Industrial  Commission,  Vol.  I,  p.  170. 
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Professor  Jknks.  The  Commissioner  of  Corporations  has  the  op- 
portunity of  exercising  his  judgment  as  to  whether  the  contract  made 
Dy  the  corporation  is  reasonable  or  unreasonable.  If  on  its  face  it  is 
unreasonable,  he  will  so  declare;. and  that,  so  far  as  it  goes,  would 
compel  a  considerably  more  roimdabout  process  before  the  combina- 
tions could  get  their  contract  into  shape  and  it  would  then  be  sub- 
ject to  attack  in  the  courts.  In  the  second  place,  if  the  process  is 
one  that  tends  to  monopoly,  it  can  be  attacked  exactly  as  it  can  be 
attacked  now  xmder  the  present  law.  In  the  third  place,  the  most 
eflfective  means  yet  found  to  give  the  public  the  benefit  of  these  sav- 
ings that  come  from  combination,  is  to  let  everybody  Jmow  exactly 
what  the  profits  are  that  they  are  making;  then  you  will  sometimes 
get  an  actual  competition  which  will  meet  the  conditions,  and  some- 
times a  potential  competition  which  will  check  a  rise  in  prices  almost 
as  effectually. 

Let  me  explain :  It  has  been  the  history  of  these  lai^e  corporations 
that  whenever  they  have  crowded  up  their  prices,  then,  within  six 
months  or  a  year,  there  would  be  some  rival  with  pretty  big  capital 
starting  into  compeetition  with  them.  The  consequence  would  be  to 
put  pnces  back  to  the  competitive  point  for  a  year  or  two,  and  then 
they  have  been  forced  to  buy  up  the  rival  at  a  tremendously  hi^h 
rate.  The  result  of  one  such  experience  I  have  already  cited  in  the 
illustration  of  the  sugar  combmation  and  Claus  Spreckels.  The 
combination  first  put  prices  so  high  as  to  call  Spreckels's  establish- 
ment into  existence.  Then  they  had  to  buy  him  out.  Their  profits 
for  years  were  wiped  out. 

Now,  some  of  the  large  combinations  have  taken  this  position — 
and  this  is  the  formal  attitude  of  the  Steel  Corporation,  though  I  am 
not  sure  that  they  ri^dly  adhere  to  it. 

At  the  time  that  Judge  Gary  was  before  the  Industrial  Conunis- 
sion — before  the  United  States  Steel  Corporation  was  ojganized — ^he 
was  discussing  with  the  Commission  these  savings  that  comd  be  made. 
He  was  askeathe  question  as  to  how  the  public  were  jgoing  to  get  any 
benefit  from  that— your  q^uestion.  He  had  his  attention  called  also  to 
this  fact:  That  corporations  often  could  monopolize  business  suffi- 
ciently to  put  prices  very  high.  He  said  it  was  true,  but  in  his  jud^ent 
it  was  an  unwise  policy,  because  experience  would  show  that  it  had 
cost  so  much  to  buy  up  their  rivals  that,  on  the  whole,  they  would  lose 
more  than  they  would  gain.  And  he  said  that  he  thought  it  the  wisest 
policy,  from  the  point  of  view  of  the  corporation  itseu,  *'to  establish 
a  price  that  will  give  a  good,  fair,  rouna  profit  (that  price  need  not 
be  above  the  ordinary  competitive  price),  to  hold  the  price  there  and 
not  crowd  it  up  when  an  opportunity  offers,  if  we  ao  we  will  call 
up  rivals."  I  have  not  talked  with  him  about  the  matter  for  some 
years,  but  I  have  no  doubt  at  all  that  he  would  say,  if  asked  to-day, 
that  that  had  been  the  policy  he  had  been  attempting  to  follow  with 
the  United  States  Steel  Corporation,  with  the  consequence  that,  al- 
though they  have  smaller  rivals,  they  have  not  been  inviting  new 
rivals  into  the  field,  as  would  be  the  case  if  they  were  crowding 
prices  up. 

Let  me  add  further  that  when  a  combination  such  as  the  Steel  Cor- 
poration has  such  power  of  monopolistic  control  as  that  has  it  is  able 
to  put  prices  somewhat  above  wnere  they  would  be  in  normal  com- 
petitive contfitions,  and  keep  them  there^  without  inviting  rivals  into 
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the  field,  for  this  reason.  The  establishment  of  a  great  steel  plant 
means  an  investment  of  several  million  dollars,  and"  no  small  man 
could  start  such  competition.  If  it  were  a  case  where  $500,000  would 
be  all  that  was  necessary,  it  would  be  different  and  there  would  be 
many  rivals;  but  where  you  have  to  have  $15,000,000  or  $20,000,000, 
as  would  be  necessary  in  order  to  start  an  establishment  that  could 
make  any  headway  against  the  Steel  Corporation,  there  would  be  very 
much  less  probability  of  opposition. 

Now,  on  the  other  hand,  in  some  lines  of  industry ;- 

Senator  Nelson.  Will  it  discommode  you.  Professor,  if  I  break  in 
a  little  on  you  here? 

Professor  Jenks.  I  should  be  very  glad  to  have  you  do  so,  because 
I  think  this  point  extremely  important. 

Senator  Nelson.  You  spoke  a  while  ago  about*  the  prices  and 
profits.  I  now  want  to  call  your  attention  to  this  Steel  Trust,  as  it  is 
called.  They  publish  their  annual  statements  showing  in  a  general 
way  to  the  public  what  their  profits  are.  They  swallowed  one  of  their 
rivals  here  in  the  Tenne3see  Valley,  but  that  was  not  through  force  of 
competition,  but  as  one  of  the  incidents  in  their  progress  toward 
monopoly.  But  you  know  that  when  prices  were  falling  during  the 
financial  disturbance  the  Steel  Trust  came  out  and  announced  that 
they  were  going  to  hold  up  prices.     Is  not  that  true  ? 

Professor  Jenks.  Yes;  that  is  true. 

Senator  Nelson.  That  shows  that  while  everything  else  was  goii^ 
down  as  a  result  of  the  panic,  such  as  wa^es,  etc.,  this  corporation 
said:  **  We  do  not  propose  to  reduce  our  pnces." 

Professor  Jenks.  Yes. 

Senator  Nelson.  Now,  another  fact — you  are  probably  posted 
about  this:  I  understood  that  before  the  steel  trust  was  formed  Mr. 
Carnegie  had  negotiated  with  Mr.  Frick  and  had  practically  come  to 
an  understanding  to  sell  his  whole  plant  there  for  about  $100,000,000. 
and  then,  when  they  proceeded  to  organize  the  United  States  Steel 
Corporation,  they  took  in  that  same  property  on  a  basis  of  $300,000,- 
000.     Are  not  those  the  facts  ? 

Professor  Jenks.  I  can  not  certify  regarding  those  facts,  but  I  can 
say  this:  That  .at  the  time  the  Steel  Corporation  was  organized  the 
Industrial  Commission  was  about  finishing  its  work,  so  that  it  did 
not  have  as  much  testimonv  on  that  subject  as  on  other  subjects.  But 
it  did  go  somewhat  into  the  matter  of  the  organization  of  the  Steel 
Corporation  and  there  was  evidence  that  there  was  a  great  deal  of 
water  in  the  organization.  That,  however,  was  not  a  matter  of  pub- 
licity. Few  people  then  knew  the  plan  of  organization  and  under- 
writing. They  are  now  declaring  dividends  on  heavily  watered 
stock. 

Now,  so  far  as  this  bill  is  concerned,  you  will  observe  that  this  is 
the  point:  We  can  not  very  well  prevent  what  has  been  already  done 
along  these  lines.  But  a  provision  is  made  here  that  any  new  com- 
bination must  submit  in  detail  its  reports  and  its  contracts,  and,  under 
the  bill,  the  Bureau  of  Corporations  is  in  a  position  to  find  out  all 
about  these  matters  and  to  inquire  with  reference  to  the  value  of  the 
corporations,  and  as  to  any  watering  of  the  stock,  and  everything 
that  goes  into  it. 

On  the  one  hand,  then,  we  can  ascertain  how  far  the  stock  of  the 
corporation  is  watered  when  it  is  organized,  and  in  the  second  place. 
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we  can  keep  track  of  the  way  in  which  it  is  run  from  year  to  year, 
and  let  the  public  know  that.  We  are  then  in  a  very  much  better 
position  to  see  that  the  prices  are  held  down. 

I  am  not  in  a  position  to  say  that  it  is  wise  for  either  Congress  or 
for  State  legislatures  directly  to  fix  prices.  Far  from  that.  On  the 
other  hand,  if  everybody  can  see  how  great  the  profits  are  on  real 
capital  going  into  an  institution,  we  are  in  a  far  better  position  to 
control  prices  through  competition  than  we  are  at  present. 

When  the  Bureau  of  Corporations  published  a  year  ago  a  statement 
showing  the  way  in  which  the  Standard  Oil  Company  had  been 
getting  special  rates  on  the  railroads,  we  know  that  without  waiting 
for  any  legislation  the  rates  were  abolished  at  once  and  made  uni- 
for  and  reasonable  because  of  that  publicity. 

It  is  the  opinion  of  those  advancing  this  bill  that  while  everything 
can  not  be  none  by  the  bill,  it  will  accomplish  more  than  has  been 
accomplished  heretofore  to  enable  the  public  to  get  the  advantages 
resulting  from  the  savings  of  combination  by  reason  of  the  publicity. 
And  on  account  of  the  publicity  itself  there  is  an  opportunity  for 
the  Commissioner  of  Corporations  to  determine  as  to  the  reason- 
ableness-or  unreasonableness  of  the  organization  and  its  methods, 
which  will  add  greatly  to  the  strength  of  public  opinion  on  any  of 
the  combinations  formed. 

This  is  as  far  as  we  have  gone  in  the  attempt  to  give  the  public 
the  benefit  of  the  savings.     But  at  present  we  are  not  getting  the  bene- 
fit at  all,  so  that  this  biU  is  going  a  great  deal  further  than  has  been 
done  heretofore. 

Mr.  Emery.  May  I  interrupt  you  a  moment  ? 

Professor  Jenks.  Yes. 

Mr.  Emery.  You  speak  of  giving  the  public  the  benefit  of  the 
savings  that  come  from  the  economy  of  administration  in  the  case 
of  such  combinations  as  you  have  described  ? 

Professor  Jenks.  Yes. 

Mr.  Emery.  Would,  then,  the  reasonableness  or  unreasonableness 
of  any  contract  submitted  to  the  Commissioner  of  Corporations  en- 
able him  to  find  as  a  determining  factor  the  price  which  would  be  or 
could  be  charged  to  the  public  for  the  article  which  is  to  be  sold  ? 

Professor  Jenks.  That  would  doubtless  be  the  case  in  part  wher- 
ever that  could  appear  J  but  I  ought  to  say  that,  in  my  judgment, 
there  would  be  manv  kinds  of  contract^  made  between  the  different 
corporations  (and  all  should  be  submitted  to  the  Commissioner  of 
Corporations)  in  which  the  question  of  price  would  not  come  up. 

Mr.  Emery.  But  I  am  speaking  of  the  case  where  it  would  come 
up.    That  would  be  the  determining  factor  ? 

Professor  Jenks.  That  would  be  a  very  important  factor,  and 
perhaps  the  determining  factor. 

Mr.  Emery.  The  Commissioner  entertains  a  very  different  view. 

Professor  Jenks.  I  understand  that  he  takes  this  position:  That 
the  matter  of  price  would  be  a  factor,  but  in  a  great  many  cases  it 
would  not  be  tne  only  factor,  and  in  many  cases  would  not,  perhaps, 
be  the  main  factor.  But  where  the  contract  should  be  one  directly 
on  the  question  of  price,  I  should  suppose  it  would  be  the  main  factor. 

Senator  Nelson.  You  make  a  very  plausible  argument.  Professor, 
as  to  how  to  protect  the  manufacturers  so  that  the  profits  would  inure 
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to  them,  by  reason  of  the  combination,  but  you  fail  to  give  us  any 
argument  as  to  how  it  is  going  to  help  the  consumer. 

rrofessor  Jenks.  It  strikes  me,  Mr.  Chairman 

Senator  Nelson.  Your  only  argument  is  this:  That  the  consumer 
will  get  the  benefit  of  it  by  way  of  publicity.  The  publicity  is  what 
will  serve  him. 

Professor  Jenks.  That  is  practically  it. 

Senator  Nelson.  And  the  benefit  the  corporation  will  get  will  be 
the  saving  in  cost  of  production.  They  will  make  bigger  profits 
by  reason  of  the  saving,  and  the  consumer  has  the  publicity.  In 
other  words,  you  reverse  the  doctrine  that  "ignorance  is  bliss." 

Professor  cTenks.  Well,  I  think  I  should  be  willing  to  subscribe 
to  the  latter  part  of  the  statement  [laughter],  but  not  quite  to  the 
whole  of  the  statement.  The  public  will  get  much  of  the  oenefit  that 
now  it  loses.  The  savings  are  made  now  without  the  publicity  to  aid 
the  public. 

I  would  say  this:  When  I  speak  of  the  saving  that  is  made  by  the 
industrial  combination  as  a  great  and  important  one,  I  do  not  think 
that  that  is  saying  that  this  saving  is  solely  for  the  benefit  of  the 
manufacturer.  I  should  say  that,  granting,  for  the  sake*  of  argu- 
ment for  a  moment,  that  the  profit  would  stay  with  him,  it  is  still 
better  for  the  community  to  have  that  saving  made  than  to  have  a 
waste. 

Speaking  generallj^,  from  the  point  of  view  of  the  public  as  a 
whole,  every  economic  saving  is  a  benefit,  unless  as  a  result  of  that 
saving  there  comes  some  other  factor  that  would  outweigh  it,  some 
other  evil  that  would  be  greater. 

I  should  say  that  every  industrial  saving  is  a  benefit.  Now,  even 
though  it  be  a  profit  and  the  consumer  get  no  benefit  from  it,  it  would 
still  be  better  than  waste.  If,  in  addition  to  the  saving  you,  could 
let  the  public  know  fully  how  great  the  profit  was,  you  would  be  in- 
viting competition  to  come  in  that  would  force  some  of  the  profit  out 
of  the  hands  of  the  manufacturer  into  the  hands  of  the  consumer 
through  lower  prices. 

One  specific  illustration  is  the  case  of  the  Standard  Oil  Company. 
They  could  not  stand  the  weight  of  public  opinion  on  the  question  of 
rates.  Another  illustration  is  the  way  in  which  Claus  Spreckels 
forced  the  hands  of  the  American  Sugar  Company.  For  the  matter 
of  a  couple  of  years 

Senator  Nelson.  How  do  you  know  that  that  was  not  a  scheme  to 
force  them  to  buy  him  out  at  a  very  great  profit? 

Professor  Jenks.  Of  course  I  was  not  in  the  confidence  of  Claus 
Spreckels,  but  I  know  what  the  prices  were.     I  do  know  that  for  a 

Eeriod  of  two  years  before  that  change  was  made  and  before  he  built 
is  refinery  in  Philadelphia  the  prices  were  such  that  the  profits  were 
running  from  three-fourths  of  a  cent  to  a  cent  a  pound.  I  know  that 
he  then  came  in  and  the  prices  went  down  so  that  the  sugar  could  not 
have  been  made  at  more  than  a  very  small  profit  for  a  period  of  two 
years.  At  times  it  was  probably  refined  at  a  loss.  I  know  that  he 
was  then  bought  out  and  that  the  prices  went  up  again. 

Senator  Nelson.  Who  got  the  benefit  of  that?    Did  the  public ? 

Professor  Jen^s.  For  two  years  the  pubUc  got  the  benefit  while 
the  fight  was  on,  but  after  that 

Senator  Nelson.  After  that  the  public  got  nothing  at  all  ? 
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Professor  Jenks.  Nothing  at  all.  But  if  at  the  time  the  sugar 
company  was  organized  everything  had  been  open  and  above  board 
throughout,  there  would  have  been  rivals,  plenty  of  them,  before 
Spreckels  came  in.  The  combination,  in  fact,  1  think  would  not 
have  been  made  except  on  arrangements  that  would  have  been  rea- 
sonable. Had  matters  been  worked  on  the  lines  on  which  such  things 
are  done  in  Germany,  we  should  never  have  had,  perhaps,  a  single 
great  American  sugar  refining  company.  The  fact  that  the  people 
would  know  the  prices  at  which  tnese  corporations  sell  out  would 
m  itself  prevent  such  prices  being  asked  in  many  cases.  Personally 
I  should  not  object  to  going  further  and  giving  the  Government  a 
more  rigid  control  over  the  corporation,  but  it  is  too  early,  I  think, 
to  do  that  now. 

Senator  Nelson.  Publicity  has  not  worked  that  way  in  the  case  of 
the  steel  trust.  They  are  publishing  their  annual  reports  and  giving 
the  profits.     Has  that  publicity  tended  to  reduce  prices  ? 

Professor  Jenks.  I  tnink  two  things  can  be  said  on  that.  In  the 
first  place  there  was  no  publicity  with  reference  to  the  organization 
of  the  steel  corporation.  And  there  can  be  no  doubt  that  with  refer- 
ence to  the  corporation  itself  and  the  various  corporations  that  went 
into  the  steel  corporation,  when  they  were  organized  they  were 
organized  on  a  distmctly  inflated  basis. 

If  we  go  back  to  the  organization  of  the  Tin  Plate  Company,  the 
Steel  and  Wire  Company,  the  National  Steel  Company,  the  Ameri- 
can Steel  Hoop  Company,  and  the  various  companies  organized 
before,  we  know,  on  testimonv  given  to  the  Industrial  Commission, 
that  all  those  were  organized  on  an  inflated  basis.  The  National 
Steel  Company  had  preferred  stock  and  common  stock.  All  of  the 
various  plants  that  went  into  that  organization  as  the  National  Steel 
Company  were  bought  on  a  cash  basis  and  on  a  fairly  high  cash 
estimate.  Preferred  stock  was  issued  to  the  amount  of  that  cash 
value.  In  addition  to  that  an  equal  amount  of  common  stock  was 
issued,  which  the  promoters  themselves  claimed  was  nothing  but 
water.  Thev  said:  "We  will  put  that  common  stock  in  for  good 
will."  As  they  themselves  said  very  frankly,  they  hoped  that  the 
benefits  that  would  come  from  the  combination,  includmg  whatever 
degree  of  monopolistic  control  there  would  be,  would  enable  them  to 
pay  dividends  on  the  common  stock,  but  they  did  not  pretend  that 
there  was  anything  back  of  that  stock  excepting  the  position  they 
would  be  able  to  hold  in  the  business. 

The  United  States  Steel  Corporation  was  formed  with  all  this 
water  and  they  poured  in  considerable  more  on  the  formation  of  the 
company. 

Senator  Nelson.  In  other  words,  as  you  say,  the  constituent  cor- 
porations were  amply  watered  and  the  new  one  was  amply  watered  ? 

Professor  Jenks.  Yes;  in  addition;  and  that  was  all  done  without 
publicity. 

Now,  if  a  law  requiring  publicity  had  been  in  existence  at  the  time 
that  these  corporations  were  made,  we  should  not  have  any  such  con- 
dition as  we  have  now  in  respect  to  the  Steel  Corporation.  But  the 
price  question,  too,  has  another  side. 

They  have  taken  the  position,  and  I  think  most  business  men  along 
most  business  lines  would  agree  with  them,  that  there  is  a  benefit  on 
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the  whole  to  the  community  as  well  as  to  the  manufacturer  in  having 
prices  reasonably  stable  tixroughout.  They  have  taken  a  range  of 
prices  and  have  held  by  those  prices.  I  have  no  doubt  that  those 
prices  are  high  enough  to  give  a  good  profit  in  ordinarv  times,  even 
on  this  inflated  capitalization.  While  now  they  refuse  to  lower 
prices  when  the  conditions  are  such  that  they  would  be  lowered  under 
a  competitive  system,  it  is  also  true  that  two  years  ago,  when  thev 
might  have  increased  prices,  they  positively  refused  to  do  so,  al- 
though their  smaller  rivals  could  and  doubtless  would  have  done  it. 
The  corporation  took  the  position  that  their  safest  poUcy  in  the  long 
run  was  stability  of  prices,  and  they  said:  '*  VThere  circumstances  are 
such  that  prices  would  normally  go  up,  we  will  hold  them  down." 

I  think  that,  two  years  ago,  if  we  had  had  smaller  establishments 
and  what  is  ordinarily  called  competition,  prices  would  have  been 
very  decidedly  higher  than  they  were. 

Senator  Depew.  Tell,  me.  Professor,  how  you  account  for  the  fact 
that  the  competitors  of  the  Steel  Corporation,  who  are  organized  on 
an  absolutely  cash  basis,  are  not  able  to  pay  dividends  on  t£eir  stock  f 

Professor  Jenks.  I  had  called  attention,  before  you  came  in.  Sen- 
ator, to  a  good  many  of  the  saving  that  can  be  effected  by  a  great 
combination.  In  the  first  place,  me  larger  corporation  is  in  a  posi- 
tion to  take  orders  that  are  complicated  in  then*  nature  and  to  dis- 
tribute those  orders  among  their  different  mills,  all  of  which  are  run 
on  full  time,  while  the  smaller  competitors  will  have  to  stop  their 
mill  and  change  the  rolls,  and  so  forth.  In  the  second  place,  they 
can  save  freight  by  having  orders  distributed  to  the  nearest  plant. 
In  the  next  place,  their  cost  for  salaries  is,  relatively  speaking,  very 
much  less  than  in  the  case  of  the  small  establishment.  Then  the 
Steel  Corporation  owns  its  own  coal  ntiines  and  ore  mines  and  fleets 
of  vessels,  as  well  as  its  own  railroads,  for  transportation  of  some 
of  its  goods. 

Thus  it  is  able  (and  this  also  comes  through  the  larger  organiza- 
tion) to  obtain  raw  material  cheaper  than  can  its  rivals;  and  in  many 
cases  the  rivals  are  even  obliged  to  buy  their  raw  material  from  the 
Steel  Corporation. 

So  that  in  many  instances  it  is  able  to  pay  proflts  on  the  watered 
stock. 

Senator  Depew.  This  is  an  enormously  watered  corporation,  as  we 
all  know,  which  is  paying  dividends  and  piling  up  a  surplus,  while 
corporations  managed  by  as  able  men,  conducting  their  business  on 
capitalization  representing  only  money  actually  paid  in,  are  able 
simply  to  pay  interest  on  9ie  money  they  borrow. 

Professor  Jenks.  There  is  another  point  I  should  like  to  make, 
namely,  that  some  of  the  smaller  rivals  are  perhaps  not  located  as 
favorably  as  are  the  plants  of  the  great  Steel  Corporation,  and  some- 
thing, often  much,  depends  on  location. 

Another  point  is  that  a  groat  combination  is  able  to  select  its  men 
and  get  the  ablest  managers  for  a  special  line  of  work,  whereas  the 
smaller  establishment  has  perhaps  to  have  a  man  distributing  his 
abilities  through  a  number  of  different  lines  of  work. 

Besides,  the  chief  factor  in  the  success  or  failure  of  any  organiza- 
tion is  skill  in  administration — the  skilled  way  in  which  the  work  is 
distributed  so  that  there  is  no  waste  of  any  kind. 
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Senator  Nelson.  Allow  me  to  state  to  you  a  little  of  how  this  steel 
trust  operates  in  the  line  you  suggest,  and  also  in  the  direction  of  sup- 
pressing competition: 

We  have  in  Minnesota  the  largest  amount  of  iron  ore  of  any  State 
in  the  Union.  The  bulk  of  the  mines  operated  are  controlled  by  the 
steel  trust.    They  also  control  the  railroads,  but  have  a  separate  cor- 

{>oration  for  that.  Now,  the  cost  of  the  ore  on  board  the  cars  is  very 
ow,  but  their  rates  for  transportation  on  their  own  railroads  are  so 
high  that  independent  mines  are  kept  out,  and  they  put  those  rates 
high  in  order  to  make  their  profit  on  them.  Supposing  the  cost  of  the 
ore  to  be  very  low  and  the  cost  of  putting  it  on  board  the  cars  to  be 
as  low  as  possible — sav,  almost  the  mere  cost  of  labor — they  make  up 
for  all  that  by  their  nigh  rates  of  transportation  on  their  own  rail- 
road.   That  is  how  they  work  it. 

Senator  Depew.  With  regard  to  the  question  of  management,  we 
often  see  complaints  made  as  to  the  salaries  paid  being  too  high.  My 
experience  of  forty  years  in  the  railroad  busmess  is  that  the  question 
of  salaiy  is  of  no  earthly  account  if  you  get  the  proper  man.  It  is  a 
mere  infinitesimal  percentage.  I  remember  that  Commodore  Vander- 
bilt  lived  in  the  days  of  small  salaries,  but  he  lived  long  enough  for 
industries  and  transportation  to  outgrow  all  former  experience.  He 
frequently  said  to  me  that  no  man  on  his  old  roads  ever  earned  over 
SI, 800  a  year.  One  of  his  roads  was  running  into  bankruptcy,  and  he 
had  to  pay  S25,000  a  year  for  a  man  to  take  charge  of  it — which  he 
regarded  as  the  greatest  outrage  that  had  ever  been  nerpetrated  on  a 
corporation.  Nevertheless,  that  man  turned  that  rauroad  from  a  los- 
ing to  a  most  successful  corporation. 

oenator  Nelson.  Let  us  turn  this  from  an  abstract  to  a  concrete 
case.     Take  any  corporation  formed  by  the  absorption  of  other  cor- 

{>orations.  How  is  it  done?  They  go  to  work  under  some  State 
aw — the  steel  trust  did — and  adopt  articles  of  incorporation  comply- 
ing with  those  laws.  They  issue  so  much  stock,  common  and  preferred, 
and  so  many  bonds,  and  all  that.  In  the  operation  they  have  taken 
in  a  half  dozen  independent  corporations  by  issuing  to  Uie  owners  of 
those  other  corporations  such  a  proportion  of  the  stock.  Now,  in 
that  case  all  they  could  do  would  oe  to  file  a  copy  of  their  articles  of 
incorporation.  That  is  all.  And  from  the  filing  of  these  articles 
of  incorporation  with  the  Bureau  of  Corporations  here  in  Wash- 
ington, now  could  the  Conmiissioner  of  Corporations  tell,  from  an 
inspection  of  those  articles,  that  that  was  a  contract  in  restraint  of 
trade,  or  whether  it  was  in  reasonable  or  unreasonable  restraint,  of 
trade?  How  could  you.  Professor  Jenks,  work  out  that  problem 
practically— how  could  you  reach  the  evil — I  mean  under  the  pro- 
visions of  your  bill  ? 

Professor  Jenks.  I  will  answer  that  in  a  moment,  Senator. 

The  objections  made  by  Mr.  Bijur  to  this  bill — and  I  think  verj 
properly  made,  so  far  as  concerns  calling  attention  to  the  matter—  is 
that  in  this  bill,  while  a  considerable  degree  of  publicity  is  provided 
for.  it  does  not  provide  for  the  kind  of  publicity  that  is  needed  in 
order  to  correct  the  abuses.  £  judge  that  is  what  he  had  in  mind, 
and  your  question  recalls  the  objection. 

So  far  as  concerns  ordinary  publicity,  this  bill  goes  farther  than 
that.  It  takes  in  also  the  amount  of  stock  and  bonds  that  the  com- 
panies issue;  the  amount  of  stock  of  other  corporations  that  they  are 
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holding;  and  the  amount  of  other  stocks  and  bonds  that  they  are  hold- 
ing, in  addition  to  that,  the  Commissioner  of  Corporations  now, 
mider  the  present  law,  is  authorized  to  investigate  m  detail  these 
greater  conibinations,  as  many  as  he  has  time  to  do  with  the  force  at 
Bk  command. 

So  that,  while  in  the  first  place,  under  this  bill  itself — ^which  is  in- 
tended not  as  a  complete  bill,  but  as  supplemental  to  the  present 
powers  of  the  Bureau  of  Corporations — under  this  bill  itself  you 
will  get  publicity  enough  to  get  people  suspicious,  so  to  speak,  as  to 
what  is  being  done.  The  Bureau  of  Corporations  itself  is  fully  author- 
ized to  make  a  detailed  investigation  and  see  exactly  where  the 
abuses  are  and  to  call  the  attention  of  the  public  to  them.  So  that 
taking  the  two  together  we  should  have  a  good  deal  better  machinery 
than  we  have  now. 

Senator  Nelson.  But  come  to  the  point  I  mentioned  as  to  the  arti- 
cles of  incorporation  and  all  that.  How  could  the  Commissioner  of 
Corporations  say  that  those  articles  of  incorporation,  or  any  docu- 
ment which  they  might  present,  was  or  was  not  in  restraint  of  trade  ? 

Professor  Jenks.  What  comes  before  the  Commissioner  of  Cor- 
porations on  that  point  is  a  contract  that  one  of  these  corporations 
might  make  with  another.  Suppose  the  Steel  Corporation  makes  a 
contract  with  one  of  its  rivak  as  to  the  way  in  which  they  shall  handle, 
say,  a  shipment  through  a  certain  territory.  There  the  Commissioner 
is  in  a  position  to  take  the  specific  contract,  and  if,  on  the  face  of  it, 
it  does  not  appear  that  they  are  getting  together  in  a  way  to  obviate 
a  monopoly,  he  can  get  the  witnesses  before  him  and  examine  them. 

Senator  Kelson.  But  that  does  not  get  at  the  question  of  the  crea- 
tion of  a  monopoly,  but  goes  back  to  the  question  of  restraint  of  trade. 
It  does  not  go  to  the  question  of  the  creation  of  a  monopoly,  to  which 
you  called  attention  at  first.  That  is  one  of  the  greatest  evils.  It 
does  not  reach  that. 

Professor  Jenks.  It  does  not  unless  he  investigates  the  question. 
Suppose,  for  instance,  in  the  case  of  the  Steel  Corporation,  a  contract 
was  found  for  the  taking  over  of  the  fuel  company  you  spoke  of  a 
while  ago,  he  would  have  before  him  a  paper  which  would  lead  him 
to  ask  whether  it  was  going  to  be  a  monopoly  in  restraint  of  trade. 
I  say  this:  In  my  judgment,  and  in  the  judgment  of  the  committee 
that  has  been  working,  framing  this  biU 

Senator  Nelson.  Excuse  me  for  interrupting  you,  but  I  am  anxious 
to  get  at  the  real  issue. 

Professor  Jenks.  Yes. 

Senator  Nelson.  Right  here,  under  your  bill,  the  Commissioner  is 
allowed  to  determine  whether  the  contract  is  or  is  not  unreasonable  ? 

Professor  Jenks.  Yes,  sir. 

Senator  Nelson.  But  you  do  not  give  him  jurisdiction  to  determine 
whether  the  monopoly  that  is  being  formed  is  or  is  not  a  proper 
monopoly.     That  part  of  it  you  have  not  dealt  with. 

Professor  Jenks.  I  am  glad  to  answer  that  point.  It  has  been 
thought  wise,  in  this  bill,  to  have*  the  section  as  to  monopoly  remain 
as  now,  and  to  assume  that  every  monopoly  is  unreasonable  and  ought 
to  be  blocked. 

Mr.  Davenport.  I  suppcse  you  are  addressing  your  remarks  to  the 
proposed  substitute  submitted  to  the  Committee  on  Judiciary  of  the 
House  of  Representatives  ? 
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Professor  Jenks.  Yes. 

Mr.  Davenport.  I  observe  by  section  6  of  that  substitute  that  in 
regard  to  all  existing  monopolies  they  are  exempted  from  all  prose- 
cution of  any  kind  from  and  after  a  year  from  the  passage  of  the 
act — althougn  there  are  three  or  four  or  five  hundred  oi  them — 
whatever  the  number.  The  feature  of  monopolv,  so  far  as  it  exists 
to-day^  unless  the  Government  shall  proceed  to  destroy  the  combina- 
tions, IS  from  one  year  after  the  passage  of  this  law  fastened  on  the 
coimtry,  imder  the  provisions  of  this  bill  as  you  have  drawn  it.  Is 
that  not  so  ? 

Professor  Jenks.  It  is  true  as  to  the  existing  contracts  and  the 
things  they  are  working  on  at  the  present  time.  I  will  speak  of  that 
in  a  moment. 

Mr.  Emery.  Is  it  not  also  true  that  after  the  passage  of  the  bill 
every  contract  is  considered,  so  far  as  prosecution  is  concerned,  with 
reference  to  its  reasonableness  or  unreasonableness? 

Professor  Jenks.  No. 

Mr.  Emery.  It  is,  under  the  fifth  section  of  the  proposed  substitute. 

Professor  Jenks.  I  do  not  so  imderstand  it. 

Mr.  Emery.  It  says: 

That  no  suit  or  prosecution  by  the  United  States  under  the  first  six  sections 
of  the  said  act  approved  July  2, 1890,  shall  hereafter  be  b^un  for  or  on  account  of 
any  contract  or  combination  made  prior  to  the  passt^e  of  this  act,  or  any  action 
thereunder,  unless  the  same  be  in  unreasonable  rei^raint  of  trade  commerce. 

That  says  ''under  the  first  six  sections." 

Professor  Jenks.  It  is  stated  specifically  in  the  fourth  section, 
under  subsection  11,  that  this  is  not  to  apply  to  the  second  section  ox 
the  Sherman  Act.* 

Mr.  Emery.  But  this  states  what  I  have  read. 

Professor  Jenks.  If  that  is  so,  the  second  section  ought  to  be  taken 
out. 

I  want  to  say  as  to  monopoUes:  The  bill  itself  assumes  that  all  mo- 
nopolies are  unreasonable,  and  that  regarding  them  the  Sherman  Act 
should  remain  as  at  present.  If  that  is  not  clear,  we  should  be  glad 
to  have  it  made  so.  In  mv  personal  judgment,  however,  there  are 
monopolies  that  are  reasonaole  and  that  are  in  the  pubHc  interest.  So 
that  my  own  individual  opinion  would  be  that  the  second  section 
ought  to  be  treated  the  same  as  the  first  and  third. 

Supposing  we  take  the  case  of  a  telephone  company  domg  busi- 
ness, say,  in  several  States.  I  think  it  is  aesirable  that  that  telephone 
company  be  a  single  entity — that  it  be  a  monopoly,  and  that  rivals 
should  be  shut  out.  I  happen  to  live  in  a  town  where  there  are  rival 
telephone  companies,  and  I  do  not  think  it  is  in  the  public  interest. 

Senator  Depew.  Where  there  are  two  such  companies  every  citizen 
has  to  have  two  phones. 

Professor  Jenks.  Yes.  In  a  case  in  which  a  business  is  a  natural 
monopoly,  then  a  monopoly  is  in  the  pubHc  interest,  as  in  the  case  of 
a  telephone  company. 

Senator  Nelson.  You  call  that  a  natural  monopoly  ? 

o  This  citation  by  Professor  Jenks  has  reference  to  the  later  (modified)  bill 
submitted  to  the  Judiciary  Committee,  House  of  Representatives,  not  to  any  bill 
at  present  before  the  Senate.  Copy  of  this  proposed  substitute  will  be  found 
later  in  this  volume. 
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Professor  Jenks.  Yes;  railroad  companies,  telegraph  companies, 
and  telephone  companies.  You  can  not  prevent  the  element  of 
monopoly  coming  in  in  such  oases.  In  the  case  of  the  West  Shore 
Railroad  we  saw  that  the  construction  of  that  railroad  simply  meant 
that  it  should  be  bought  out  by  the  road  already  establisned.  The 
remedy  in  such  cases  is  not  to  try  to  abolish  the  monopoly,  but  to 
put  it  rigidly  under  the  control  oi  the  Government  to  the  extent  of 
nxing  the  rates  and  holding  them  down. 

So  I  myself  would  go  farther  than  this  bill  and  would  say  that 
monopolies  also  should  be  brought  under  the  same  regulation  and  be 
considered  with  reference  to  reasonableness  or  unreasonableness. 
Only,  as  to  those  that  are  in  the  nature  of  common  carriers,  I  would 
not  rely  upon  publicity.  For  the  present,  at  least,  I  should  put 
them  directly  under  public  control  and  fix  the  rates. 

That  is  my  personal  opinion,  I  mean.  One  chief  reason  why  it 
was  not  thought  wise  to  put  that  feature  into  this  bill  (I  am  speak- 
ing frankly)  is  that  we  did  not  think  the  public  opinion  or  the 
country  at  the  present  time  was  inclined  to  the  view  that  any 
monopoly,  even  a  transportation  company,  should  be  recognized, 
even  if  in  the  public  interest;  and  I  thought  that  if  we  did  recognize 
it,  we  should  be  getting  so  much  ahead  of  the  public  opinion  of  the 
country. 

In  the  case  of  the  modification  of  any  law  on  any  subject  so  far- 
reaching  as  this  is,  it  is  not  to  be  expected  that  we  can  get  an^  further 
than  one  step  at  a  time.  Ihe  one  step  we  are  seeking  now  is  to  get 
publicity  as  tar  as  we  can,  and  get  these  matters  into  the  hands  of  uie 
public  and,  in  part,  into  the  hands  of  the  Government. 

Are  there  any  other  questions  you  would  like  to  ask  on  this  point 
at  this  time  ? 

Senatpr  Nelson.  I  think  not,  unless  some  other  members  of  the 
committee  have  questions. 

Professor  Jenks.  As  to  the  form  of  the  bill,  I  wish  to  say  one  thing 
further.  There  has  been  a  great  deal  of  criticism  of  the  bill — criti- 
cism that  we  are  all  very  thankful  for — ^with  reference  to  the  form  in 
which  things  are  put,  and  also  as  to  the  general  policy  of  letting  the 
Executive  be  active  in  the  administration  of  this  law  instead  of  leav- 
ing everythmg  to  the  courts. 

Heretofore,  under  our  present  law,  if  people  felt  that  they  were 
injured  they  appealed  to  the  courts.  If  the  Grovernment  thinks  there 
is  a  monopoly,  the  matter  is  taken  up  through  the  courts.  In  this 
bill  it  is  proposed  to  change  that  pohcy  by  permitting  the  adminis- 
trative branch  of  the  Government  to  act  before  the  matter  goes  to  the 
courts. 

That  is  an  extremely  important  matter  and  is  really  a  funda- 
mental change  in  our  law,  perhaps  the  most  important  fundamentid 
change. 

Senator  Nelson.  Is  not  that  creating  a  bureaucratic  government? 
Excuse  me  for  the  question. 

Professor  Jenks.  Yes;  to  that  extent;  but  it  does  not  go  far,  and 
it  secures  prompt  action. 

Senator  Nelson.  And  is  it  not  concentrating  all  the  system  of  relief 
in  the  bureau  here  in  Washington?  If  I  am  living  in  Minnesota 
and  am  injured  by  any  combination  in  restraint  of  trade,  I  can  now. 
by  the  Sherman  antitrust  law,  go  into  the  courts  and  get  my  relier 
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through  the  court  in  my  own  State — the  United  States  courts. 
Now,  under  your  system,  you  would  compel  everybody  in  order  to 

fet  relief  to  come  in  the  first  instance  to  Washington  before  this 
tureau  of  Corporations  and  submit  this  question  to  an  administratiye 
officer. 

Professor  Jenks.  I  do  not  so  understand  it. 

Senator  Nelson.  That  is  the  effect  of  it. 

Professor  Jenks.  I  understand  it  differently.  Let  me  say  this: 
The  same  right  that  exists  now  would  exist  then,  so  far  as  bringing 
an  action  is  concerned,  with  this  exception:  That  you  would  have  to 
prove  unreasonableness  in  case  you  were  attacking  a  contract.  On 
the  other  hand,  the  thought,  or  putting  the  executive  department 
into  the  administration  of  this  law  is  rather  this:  At  the  present  time 
there  are  a  great  many  business  men,  a  very  large  proportion,  I  think 
I  might  sav,  of  the  men  who  are  doing  busmess  on  a  Targe  scale,  who 
feel  that  tney  need  to  make  many  contracts  among  themselves  and 
with  railroads  and  others  that  they  think  are  not  contrary  to  the 
public  interest  and  that  they  must  make  if  they  are  to  carry  on  their 
Dusiness  successfully,  and  as  to  which  they  can  not  know  now  whether 
thev  will  be  attacked  by  the  Attomev-General  or  not. 

This  bill  provides  that  if  they  should  enter  into  a  contract  of  that 
kind  they  may  bring  their  contract  to  the  attention  of  the  Conmiis- 
sioner  of  Corporations.  He  can  look  that  contract  through,  and  if  he 
thinks  it  is  contrary  to  pubUc  poficy  and  in  unreasonable  restraint 
of  trade  he  will  say  if  it  is  so.  Under  those  circumstances — ^if  he 
says  that — they  will  presumably  not  enter  into  that  contract.  If 
he  passes  on  it  favorably,  they  will;  and  they  will  have  this  assurance: 
That  presumably  they  will  not  be  attackea  if  they  go  ahead;  and  if, 
on  the  other  hand,  they  are  attacked,  the  Government  must  prove  that 
the  contract  is  unreasonable. 

Senator  Nelson.  In  other  words,  the  Corporation  Commissioner 
will  give  them  a  clean  bill  of  health,  and  if  so,  then  you  would  throw 
the  burden  of  proof  on  the  Government  ? 

Professor  Jenks.  That  is  it. 

Senator  Nelson.  You  would  compel  the  Government  or  the  per- 
son injured  to  assume  the  burden  of  proof  ? 

Professor  Jenks.  Yes. 

Senator  Nelson.  Then  the  corporation  can  say,  "I  have  got  this 
bin  of  health,  and  it  is  your  business  to  show  tnat  I  am  not  doing 
what  I  ought  to  do." 

Professor  Jenks.  Under  present  circumstances  the  corporations 
can  say  that;  they  can  go  ahead  and  do  business;  and  if  the  Attorney- 
ney-General  attacks  them  he  has  simply  to  prove  whether  their  acts 
are  in  restraint  of  trade.  Under  our  bill  if  the  Bureau  of  Corpora 
tions  acts  favorably,  then  they  can  say,  •'  If  you  attack  us  you  must 
show  not  only  that  we  are  in  restraint  of  trade,  but  in  unreasonable 
restraint  of  trade." 

The  reason  for  that  is  this :  We  know  that  the  Department  of  Jus- 
tice has  acted  in  very  few  cases.  We  know  that  in  the  very  nature  of 
the  case,  if  you  are  going  to  attack  an  abuse — expecially  if  the  party 
attacked  is  a  great  corporation — and  if  you  are  going  to  attack 
through  the  courts,  it  will  be  four  or  five  years  before  any  relief 
comes;    and  there  is  no  preventive  measure.     In  our  judgment  it 
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is  better  to  have  some  preventive  measure  that  will  not  need  four  or 
five  years  to  make  the  correction. 

It  seems  to  us  that  it  is  better  to  apply  the  corrective  before  she 
evils  start  and  so  to  prevent  the  unreasonable  combinations  being 
made.  It  is  better  to  let  a  man  who  is  going  to  invesigate  these 
contracts  investigate  them  in  advance.  By  experience  he  would  be- 
come more  and  more  expert  and  could  say  wherher  on  the  face  of  it 
the  contract  would  be  reasonable  or  unreasonable.  In  order  to  pro- 
tect the  public,  if  people  objected  to  his  judgment,  they  could  get  the 
matter  before  the  Interstate  Commerce  Commission,  and  eventually 
it  would  get  to  the  courts. 

While  it  may  seem  to  some  people  that  we  appear  to  be  concen- 
trating much  power  in  the  hands  oi  the*  Executive,  the  compensating 
advantage  is  tnat  the  man  doing  it  ^s  working  all  tlie  time  under  the 
public  eye.  That  man  can  not  be  bribed.  Tliere  are  too  many  eyes 
on  him.  You  can  prevent  nine-tenths  of  the  evils,  in  my  opimpn,  if 
the  Administration  is  charged  with  the  duty  of  examination;  and 
the  matter  may  ultimately  go  to  the  courts. 

Senator  Nelson.  Suppose  a  corporation  presents  its  papers  to  the 
Bureau  of  Corporations,  and  suppose  the  Bureau  shakes  its  head  and 
says:  "You  are  violating  the  law,"  and  suppose  the  corporation  does 
not  accept  its  judgment,  and  says:  ''We  will  go  on,"  how  does  the 
Bureau  stop  it  ? 

Professor  Jenks.  In  such  case  the  matter  would  be  as  it  is  now.  I 
am  not  in  the  secrets  of  the  Administration,  but  I  suppose  that  prac- 
tically all  the  suits  upon  which  the  Attorney-General  is  now  proceed- 
ing are  based  practically  upon  information  secured  by  the  Bureau 
of  Corporations  for  the  Government. 

Mr.  Davenpobt.  In  your  proposed  substitute,  you  are  proposing 
that  that  should  be  a  crime. 

Professor  Jenks.  There  is  a  provision  that  makes 

Mr.  Davenport.  In  the  latest  edition  of  this  bill  it  is  provided  that 
when  the  Commissioner  of  Corporations  turns  a  matter  down,  there- 
upon, if  anybody  does  any  act  in  carrying  out  any  such  matter  or 
agreement,  ne  is  subject  to  the  penalty  of  $5,000,  and  even  to  a  year's 
imprisonment. 

Senator  Dillingham.  Has  that  been  printed  ? 

Mr.  Davenport.  It  is  in  the  House  hearings. 

Senator  Nelson.  In  those  cases  that  corporation  could  not  come 
into  court  and  show  that  it  was  reasonable,  while  the  other  could. 
There  you  make  a  distinction  in  the  case  of  one  class  of  corporations. 
The  class  approved  by  the  Bureau  of  Corporations  could  come  into 
court  and  say  that  they  are  reasonable,  while  the  others  could  not. 

Professor  Jenks.  They  may  ask  for  a  rehearing  before  the  Bureau 
of  Corporations,  and  an  appeal  from  that  lies  to  the  supreme  court  of 
the  District  of  Columbia  and,  eventually,  to  the  Supreme  Court  of 
the  United  States.  So  there  is  no  danger  of  an  arbitrary  ruling  on 
the  part  of  the  Commissioner — no  ruling  that  can  not  be  reached  by 
appeal. 

Mr.  Emery.  When  you  speak  of  an  appeal  from  the  Commissioner 
you  are  in  direct  opposition  to  the  Commissioner  himself,  who  states 
m  his  paper  before  the  House  committee  that  there  can  not  be  any 
appeal. 


8HBBMAN  ANTITBUST  LAW.  319 

Professor  Jenks.  The  Commissioner  of  Corporations  prepared  that 
brief  before  tliis  form  of  the  bill  was  put  in. 

Mr.  Emery.  But  he  did  not  prepare  the  law  which  states  there  is 
no  appeal  from  his  decision. 

Professor  Jenks.  If  he  takes  that  position,  I  differ  with  him. 

Senator  Depew.  Is  it  because  they  have  not  read  the  bill  and  do 
not  understand  it,  that  every  corporation  in  tlie  State  of  New  York 
is  sending  me  frantic  telegrams  against  tliis  bill  ? 

Professor  Jenks.  If  that  is  the  case,  I  should  sav  that  some  of 
them  have  changed  their  minds  suddenlv.  I  know  that,  as  was  said 
before  the  House  committee,  the  United  States  Steel  Corporation,  in 
the  persons  of  Judge  Gary  and  Mr.  Stetson,  were  satisfied  with  this 
bill  as  a  whole. 

Senator  Depew.  I  have  received  large  numbers  of  telegrams 
against  it. 

Senator  Dillingham.  I  also  have  received  a  number  of  telegrams 
on  the  subject. 

Professor  Jenks.  Here  are  two  gentlemen  (Mr.  Davenport  and 
Mr.  Emery)  who  have  been  representing  before  the  Judiciary  Com- 
mittee of  the  House  large  numbei*s  of  manufacturing  corporations. 
I  am  not  expressing  any  personal  opinion,  but  I  say  that  it  is  the 
opinion  of  some  of  the  people  who  on  the  whole  hav^  favored  tWs 
bdl  that  one  reason  why  some  of  these  manufacturing  corporations 
are  opposing  the  bill  so  vigorously  is  that  they  feel  that  u  it  were 
put  through  it  might,  in  the  long  run,  take  from  them  some  of  the 
advantages  that  they  think  they  have  under  the  present  Sherman 
antitrust  act  in  their  contests  with  trade  unions. 

Mr.  Emery.  Is  that  the  reason  for  the  opposition  of  the  Merchants' 
Association  of  New  York  and  other  commercial  bodies  throughout 
the  country  ? 

Professor  Jenkins.  No;  I  think  not.  Let  me  say  a  word  on  that 
point.  Some  of  those  organizations  are  opposing  it  on  the  ground 
that  they  do  not  feel  as  yet  they  have  a  sufficient  knowledge  of 
the  situation  so  that  they  are  ready  to  express  a  positive  affirmative 
opinion  as  to  what  is  the  wisest  course  of  legislation.  I  think  that 
is  a  very  fa'u*  statement  of  the  position  of  the  Merchants'  Associa- 
tion. They  say:  ''We  are  opposing  this  bill  of  Senator  Foraker's 
and  of  others  because  we  want  delay  in  order  that  a  commission  may 
be  appointed,  so  that  we  may  be  confident  that  the  right  remedy  may 
be  applied."     I  think  that  is  the  position  of  Mr.  Bijur. 

Senator  Depew.  A  large  number  of  my  telegrams  favor  a  com- 
mission to  consider  the  question. 

Professor  Jenks.  Yes.  The  most  important  single  objection  that 
these  people  make,  as  I  recall,  to  the  bill  is  that  we  need  a  much 
more  definite  standard  than  is  furnished  in  the  bill  by  the  words 
''reasonable"  or  "unreasonable."  They  think  that  if  they  have  the 
summer  to  think  this  question  over  they  may  be  able  to  set  up  some 
standard  by  which  to  measure  the  matter  up.  They  want  an  amend- 
ment to  the  Sherman  Act  as  much  as  we  ao,  but  they  do  not  know 
exactly  what  it  is  that  they  do  want. 

Now,  as  to  whether  a  contract  would  be  in  reasonable  or  unreason- 
able restraint  of  trade,  their  attention  has  been  called  to  the  fact  that 
the  Sherman  Act  is  a  penal  statute  and  that  a  penal  statute  should  be 
strictly  construed,  and  that  the  crime  should  be  very  clearly  defined , 
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and  they  fear  that  if  we  say  that  if  a  man  doing  something  in  un- 
reasonable restraint  of  trade  is  to  be  punished,  the  expression  un- 
reasonable is  so  indefinite  that  the  coiu*ts  will  declare  tne  act  to  be 
void  on  the  ground  of  uncertainty. 

Senator  Nelson.  I  want  to  caft  your  attention  to  the  fact  that  if 
you  will  examine  the  decisions  of  the  courts  before  the  Sherman  Act 
you  will  find  that  they  have  fixed  a  standard  and  it  is  this:  That  any 
contract  or  combination  affecting  the  pubUc  at  large  that  stifled 
competition  and  tended  to  create  a  monopoly  was  against  public 
policy  and  the  question  of  reasonableness  md  not  enter  into  it  and. 
woula  not  be  considered  by  the  courts. 

Professor  Jenks.  That  is  exactly  the  point. 

Senator  Nelson.  The  first  paragraph  in  one  of  the  sections  of  the 
Sherman  law  is  nothing  but  the  enactment  of  what  the  best  courts  in 
the  country  had  regarded  as  the  common  law  at  that  time.  And  can 
you  fix  by  statute  any  other  standard  than  what  the  courts  had  fixed 
up  to  that  time  ? 

Professor  Jenks.  Certainly  not.  And  yet  so  far  as  the  standard 
set  up  by  the  courts  is  dependent  on  a  statute,  you  can  by  statute,  of 
course,  change  the  standard  of  the  courts,  ana  that  is  what  we  are 
trying  to  do  here. 

Now,  the  courts  have  decided  repeatedly  that  under  the  Sherman 
Act  you  do  not  need  to  prove  that  a  combination  is  in  imreasonable 
restraint  of  trade.  It  is  enough  that  it  is  in  restraint  of  trade. 
That  makes  it  contrary  to  this  law,  and  in  consequence  it  will  not 
hold,  and  the  penal  provisions  apply.  Now,  we  want  to  put  this 
test  in :  That  it  must  be  in  unreasonable  restraint  of  trade,  and  that  is 
what  these  gentlemen  say  is  too  indefinite.  I  wish  to  speak  on  that 
for  a  moment. 

In  the  fiirst  place,  in  some  of  the  cases  cited  against  us  here  (I  am  - 
referring  especially  to  the  26  Indiana  Appellate  Court  Reports,  page 
278)  attention  has  been  called  to  the  fact  that  the  Indiana  court  de- 
clared an  act  of  the  legislature  void  because  it  made  penal  the  driving 
over  of  certain  roads  at  certain  seasons  of  the  year  a  wagon  with  a 
'* narrow *'  tire.  The  court  said  that  word  ** narrow"  was  indefinite. 
Attention  was,  however,  called  by  the  court  itself  in  the  same  decision 
to  the  fact  that  wherever  (I  shall  be  glad  to  be  corrected  if  I  do  not 
state  the  matter  correctly) — ^wherever  an  expression  was  used  that  had 
a  definite  meaning  in  the  common  law,  as,  for  instance,  '*a  public 
nuisance,"  the  courts  would  take  the  common-law  meaning  in  inter- 
preting the  statute  (p.  281).  Now,  to  us  it  has  seemed  tnat  if  we 
were  to  put  into  the  statute  the  words  ^treasonable  or  unreasonable" 
we  should  find  the  courts  taking  the  meaning  of  those  words  held  in 
the  common  law. 

Mr.  Emebt.  Do  you  think  that  they  would  put  *' reasonably  nar- 
row" in  there? 

Professor  Jenks.  I  thank  you  for  calling  my  attention  to  that,  as 
I  was  rather  forgetting  what  1  was  going  to  say  on  that  point.  When 
you  speak  of  a  wagon  tire,  it  may  be  two  or  tnree  or  four  inches  wide, 
or  something  of  that  kind.  That  is  a  matter  that  admits  of  definite- 
ness.  On  the  other  hand,  when  you  are  speaking  of  a  public  policy 
or  of  something  that  will  do  good  or  do  harm,  it  is  absolutely  impos- 
sible to  compare  that  with  a  wagon  tire.  The  only  standard  you  can 
set  up  is  the  judgment  of  reasonably  well-informed  men. 
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Now,  as  to  the  contracts  that  may  be  made  between  corporations, 
they  may  be  of  fifty  or  one  hundred  different  kinds.  So  it  seems  to 
me  that  the  Merchants'  Association  is  wrong.  They  think  that  by 
working  for  a  sunmier  season  we  may  be  able  to  lay  down  a  standard 
by  which  we  can  measm'e  whether  a  contract  wiu  be  reasonable  or 
not.  In  my  judgment  it  is  impossible  to  fix  a  more  definite  standard 
than  has  been  already  fixed  in  civil  cases  in  respect  to  the  matter  of 
unreasonableness  or  reasonableness  in  restraint  of  trade. 

In  that  connection  I  was  going  to  cite  you  the  case  of  the  Addyston 
Pipe  and  Steel  Company,**  where,  in  quoting  from  Chief  Justice  Tin- 
dal  in  the  case  of  Homer  v.  Evans,  the  court  found  the  expression 
' 'reasonable  restraint  of  trade"  sufficient,  and  was  able  in  the  case  of 
protection  of  business  rights  to  say  that  the  measure  set  up  by  the 
chief  justice  ** furnishes  a  sufficiently  uniform  standard  by  which  the 
validity  of  such  restraints  may  be  judicially  determined." 

The  court  naturally  contends  for  as  definite  a  standard  as  possible 
(p.  284),.  but  where  definite  measurements  can  not  be  made,  nas  had 
no  difficulty  in  construing  and  applying  such  a  term  as  **  reasonable- 
ness." 

This  statute  that  we  are  referring  to  now — the  Sherman  Act — ^is  a 
penal  statute,  and  what  the  judge  is  referring  to  is  a  civil  suit — a  case 
of  civil  injury.  When  we  are  talking  about  restraints  of  trade, 
whether  reasonable  or  unreasonable,  the  use  that  would  be  made  of 
that  expression  would  normally,  I  suppose,  in  the  courts  be  applied 
under  tne  Sherman  Act  to  the  point  oi  whether  the  person  was  guilty 
or  not  guilty,  and  so  would  be  classed  among  the  penal  provisions. 

But  me  point  in  question,  now  and  here,  is  not  whether  the  expres- 
sion used  would  refer  to  an  act  as  ciinunal  or  not,  but  the  Question 
is,  Whether  the  act  being  criminal  under  the  statute  the  aoctrine 
laid  down  in  the  civil  cases  does  not  furnish  a  sufficient  test  of  the 
interpretation  of  criminaUty.    We  say  it  does. 

Mr.  Davenport.  Is  not  precisely  the  opposite  view  held  by  Justice 
Brewer  ?  Nothing  is  more  settled  at  common  law  than  that  rates  must 
be  reasonable.  Suits  have  been  maintained  in  common-law  courts, 
and  yet  in  a  penal  statute — the  interstate-commerce  law — Justice 
Brewer  said  it  was  too  Indefinite,  its  standard  of  xmreasonable  rates, 
and  threw  the  case  out  of  court,  in  U.  S.  v.  Tozer,  and  the  same  in 
McChord  (133  U.  S.). 

Professor  Jenks.  There  is  another  point  I  should  Uke  to  make  in 
that  immediate  connection.  It  is  this.  The  Supreme  Court  of  the 
United  States  itself  has  not  apparently  felt  any  such  difficulty  as  that 
suggested.  It  has  not,  so  far  as  I  have  seen,  met  the  question  as  to 
whether  it  had  to  decide  on  reasonableness  or  unreasonableness  in 
restraint  of  trade.  What  it  has  said  was:  We  do  not  need  to  con- 
sider that;  the  question  is  one  of  mere  restraint  of  trade;  we  do  not 
have  to  decide  whether  it  is  reasonable  or  unreasonable.  And  yet 
that  question  has  been  presented  to  them  over  and  over  again  by  par- 
ties to  suits. 

It  was  claimed  by  defendants  that  their  contracts  were  reasonable 
and  that  being  reasonable,  they  ought  not  to  be  held  invalid  or  to  be 
held  to  be  criminal  acts.     The  courts  simply  took  the  position  that 

o United  States  v.  Addyston  Pipe  and  Steel  Company  (85  Fed.  Rep.,  282). 
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they  had  to  be  thrown  out  anyway,  if  they  were  in  restraint  of  trade, 
whether  reasonable  or  not. 

Now,  it  has  seemed  to  us  that  if  the  matter  of  indefiniteness  in  the 
words  ** reasonable"  or  ** unreasonable"  in  such  a  statute  as  this  was 
one  that  the  Supreme  Court  would  hold  important  enough  to  in- 
validate the  law,  they  would  have  met  the  question  fairly  and  made 
some  indication  of  their  position.  It  has  been  presented  to  them 
often  enough. 

(This  concludes  Professor  Jenks'  statement.) 

The  following  is  the  later  measure  submitted  on  behalf  of  the 
Civic  Federation  to  the  subcommittee  of  the  Committee  on  the 
Judiciary  of  the  House  of  Representatives  as  a  substitute  for  the  bill 
first  submitted  on  behalf  of  tne  Civic  Federation: 

A  BILL  to  regulate  commerce  amone  the  several  States  or  with  foreign  nations, 
and  to  amend  the  act  approved  July  second,  eighteen  hundred  and  ninety, 
entitled  '*An  act  to  protect  trade  and  commerce  against  unlawful*  restraints 
and  monopolies." 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  section  seven 
of  the  act  approved  July  second,  eighteen  hundred  and  ninaty, 
entitled  ^^An  act  to  protect  trade  and  commerce  against  urklaurpd 
restraints  and  monopolies/'  be,  and  the  same  is  hereby,  amended  so 
as  to  read  as  follows: 

*'Sec.  7.  That  anv  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation  by  reason  of  anything 
forbidden  or  declared  to  be  unlawful  oy  this  act  may  sue  therefor  in 
any  circuit  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  the  damages  by  nim  sustained  and  the  costs 
of  suit,  including  a  reasonable  attorney's  fee." 

Sec.  2.  That  m  any  suit  for  damages  under  section  seven  of  the 
said  act  approved  July  second,  eighteen  hundred  and  ninety,  based 
upon  a  right  of  action  accruing  prior  to  the  passage  of  this  act,  the 
plaintiff  snail  be  entitled  to  recover  only  the  damages  by  him  sus- 
tained and  the  costs  of  suit,  including  a  reasonable  attorney's  fee; 
and  no  suit  for  damages  under  said  section  seven  of  the  said  act, 
based  upon  a  right  of  action  accruing  prior  to  the  passage  of  this  act, 
shall  be  maintamed  unless  the  same  snail  be  commenced  within  one 
year  after  the  passage  of  this  act. 

Sec.  3.  Nothing  in  said  act  approved  July  second,  eighteen  hun- 
dred and  ninety,  or  in  this  act,  is  intended,  nor  shall  any  provision 
thereof  hereafter  be  enforced  so  as  to  interfere  with  or  to  restrict 
any  right  of  employees  to  strike  for  any  purpose  not  unlawful  at 
common  law  or  to  combine  or  to  contract  witn  each  other  or  with 
employers  for  the  purpose  of  obtaining  from  employers  peaceably 
or  oy  any  means  not  unlawful  at  common  law  satisfactory  terms  for 
their  labor  or  satisfactory  conditions  of  employment,  or  so  as  to 
interfere  with  or  to  restrict  any  right  of  employers  for  any  pur- 
pose not  unlawful  at  common  law  to  discharge  all  or  any  of  tneir 
employees  or  to  combine  or  to  contract  with  each  other  or  with  em- 
ployees for  the  purpose  of  obtaining  labor  on  satisfactory  terms, 
peaceably  or  by  any  means  not  unlawful  at  common  law. 


SHEBMAN  ANTITBUST  LAW.  323 

Sec.  4.  ThxU  the  said  act,  approved  July  second,  eighteen  hundred 
and  ninety,  is  hereby  further  amended  by  adding  at  Vie  end  of  said 
act  thefoUotoing  sections: 

**Sec.  9.  TJuU  any  corporation  or  association  which  may  be  svJh 
ject  to  this  act  but  not  svhject  to  the  act  approved  February  fourth^ 
eighteen  hundred  and  eighty-seven,  entitled  ^An  act  to  regv£ate  comr- 
merce,^  or  the  octe  amendatory  thereof  or  supplemental  thereto,  shaU 
be  entitled  to  the  benefits  arid  immunities  m  this  act  hereinafter 
given,  if  and  when  it  shall  register  as  herein  provided,  and  shall 
comply  with  the  requirements  of  this  act  hereinafter  set  forth,  but 
not  otnerwise. 

*'Such  registration  by  a  corporation  or  association  for  profit  and 
having  capital  stock  may  be  cflfected  by  filing  with  the  Commissioner 
of  Corporations  a  written  application  therefor,  together  with  a  writ- 
ten statement  setting  forth  such  information  concerning  the  organ* 
ization  of  such  corporation  or  association,  its  financial  condition,  its 
contracts,  and  its  corporate  proceedings  as  may  be  prescribed  by 
general  regulations  from  time  to  time  to  be  madfe  by  the  President 
pursuant  to  this  act;  and  such  registration  by  a  corporation  or  asso- 
ciation not  for  profit  and  without  capital  stock  may  be  effected  by 
filing  with  the  Commissioner  of  Corporations  a  written  application 
therefor,  together  with  a  written  statement  setting  forth,  first,  its 
ehartsr  or  agreement  of  association  and  bylaws;  second,  the  place  of 
its  principal  office,  and,  third,  the  names  of  its  directors  or  managing 
offic'^rs  and  standing  committees,  if  any,  with  their  residences. 

**  Thereupon  the  Commissioner  of  Corporations  shall  register  such 
corporation  or  association  under  this  act.  In  case  any  corporation  or 
association  so  registered  shall  rt^fuse  or  shall  fail  at  any  time  to  file 
the  statements  or  to  give  the  information  required  under  this  act,  or 
to  comply  with  the  requirements  of  this  act,  or  in  case  information 
furnished  by  it  shall  be  false  in  any  material  particular,  the  Commis- 
sioner of  Corporations  shnll  have  power  to  cancel  the  registration  of 
such  corporation  or  association  after  thirty  days-  notice  m  writing  to 
such  corporation  or  association.  Any  corporation  or  association 
aggrieved  by  such  action  of  the  Commissioner  of  Corporations  may 
apply  to  the  supreme  court  of  the  District  of  Columbia,  in  a  suitor 
proceeding  in  equity,  for  review  of  such  action  and  such  relief  in  the 
premises  as  may  be  proper,  and  said  court  shall  have  jurisdiction  to 
hear  and  determine  such  application  and  to  affirm,  reverse,  or  modify 
such  action  of  said  Commissioner,  subject  to  appeal  as  in  other  causes 
in  equity. 

'*oEC.  10.  That  the  President  shall  have  power  to  make,  alter,  and 
revoke,  and  from  time  to  time,  in  his  discretion,  be  shall  make,  alter, 
and  revoke  regulations  prescribing  what  facts  shall  be  set  forth  in  the 
statements  to  be  filed  with  the  Commissioner  of  Corporations  by  cor- 
porations and  associations  for  profit  and  having  capital  stock,  apply- 
ing for  registration  under  this  act,  and  what  information  thereafter 
sSall  be  furnished  by  such  corporations  and  associations  so  registered, 
and  he  may  prescribe  the  manner  of  registration  and  of  cancellation 
of  registration. 

"Nothing  in  this  act  shall  require  the  filing  of  contracts  or  agree- 
ments of  corporations  or  associations  not  for  profit  or  without  capital 
stock,  and  such  corporations  and  associations,  while  registered  here- 
under, and  the  members  thereof,  shall  be  entitled  to  all  the  benefits 
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and  immunities  given  by  this  act  excepting  such  as  are  given  by 
section  eleven  and  section  twelve,  without  filing  such  contracts  or 
agreements;  but  from  time  to  time  everv  such  corporation  or  asso* 
ciation  shall  file  with  the  Commissioner  of  Corporations,  when  and  as 
called  for  by  him,  a  revised  statement  giving,  as  of  a  date  specified 
by  him,  such  information  as  is  required  to  be  given  at  the  time  of 
original  registration,  under  section  nine  of  this  act. 

'*Sec.  11.  That  any  corporation  or  association  registered  imder 
this  act,  and  any  person  not  a  common  carrier  under  the  provisions 
of  the  said  act  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  or  the  acts  amendatory  thereof  or  supplemental  thereto, 
being  a  party  to  a  contract  or  combmation  hereafter  made  other  than 
a  contract  or  combination  with  a  common  carrier  filed  under  section 
twelve  of  this  act,  may  file  with  the  Commissioner  of  Corporations 
a  copy  thereof,  if  the  same  be  in  writing,  or  if  not  in  writing,  a  state- 
ment setting  forth  the  terms  and  conditions  thereof,  together  with  a 
notice  that  such  filing  is  made  for  the  purpose  of  obtaining  the  benefit 
of  the  provisions  of  this  section. 

^*No  prosecutioUj  suit,  or  proceeding  hy  the  United  States  shall  be 
begun  under  the  first  six  sections  of  this  att  for  or  on  account  of  any 
such  contract  or  combination  hereyter  made,  of  which  a  copy  or  writ- 
ten statement  shall  have  been  iilea  as  aforesavij  or  for  or  on  account 
of  any  acts  done  in  performance  thereof  by  or  in  behalf  of  such  cor- 
poraMon^  association^  or  person^  unless  such  contract  or  combination 
shall  be  in  unreasonable  restraint  of  trade  or  commerce  y  as  defined  in 
section  three  of  this  act^  or  shall  constitute  a  conspiracy  in  violation 
of  section  one  or  of  section  three  of  this  act^  or  shatL  be  %n  violation  of 
section  two  of  this  a>ct.  If  in  the  opinion  of  the  Commissioner  of 
Corporations  any  such  contract  or  combination  of  which  a  copy  or  a 
written  statement  shall  have  been  filed  as  aforesaid  shall  be  in  unreor- 
sonable  restraint  of  trade  or  commerce,  as  defined  in  section  three  of 
this  acty  or  shall  constitute  a  conspiracy  in  violation  of  section  ons  or 
of  section  three  of  this  act,  or  shall  be  in  violation  of  section  two  of 
this  a^ct,  said  Commissioner  shall  be  authorized  and  empowered,  and  it 
shall  be  his  duty,  to  enter  an  order  to  that  effect,  which  order  shall  set 
forth  briefly  the  grounds  upon  which.it  is  based.  Any  such  order 
may  be  rnade  by  the  Commissioner  upon  his  own  motion  and  without 
notice  or  hearirvg  within  thirty  days  from  the  date  of  the  filing  of  such 
corUract  or  written  statement.  After  the  expiration  of  such  thirty  days 
no  such  order  shall  be  rnade  by  the  Commissioner  except  after  notice  to 
the  party  or  parties  who  filed  such  contract  or  written  statement  and 
after  givina  such  party  or  parties  an  opjtortunity  to  be  heard,  and  such 
order  shaU  take  effect  upon  a  date  therein  to  be  specified  not  less  than 
ten  days  after  the  filing  thereof;  but  any  person  aggrieved  by  such  action 
of  the  Commissioner  of  Corporations,  or  the  United  States  in  case  of 
his  nonaction,  may  apply  to  the  Interstate  Commerce  Commission  for  a 
rehearing  of  the  case;  and  said  Commission  (with  which  the  Commis-- 
sioner  of  Corporations  is  hereby  authorized  to  sit  for  the  purpose  of  such 
rehearing  with  the  powers  and  duties  of  a  member)  is  hereby  authorized 
and  directed,  after  due  motion  to  rehear  such  case  and  thereupon  to 
enter  such  order  in  the  case  as  seems  to  it  proper,  subject,  as  in  other 
instances,  to  appeal  to  the  courts  as  hereinafter  provided.  If  any  party 
or  parties  to  any  such  contract  or  combination,  of  which  a  copy  or  a 
written  statement  shall  have  been  filed  as  aforesaid,  shall  do  any  act  in 
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"performance  of  such  contract  or  in  pursuance  of  such  combination  after 
the  Commissioner  of  Corporations  or  the  Interstate  Commerce  Commis- 
«on  shM  have  erUered  an  order  of  aforesaid,  such  party  or  partUs, 
unless  such  order  of  the  Commissioner  on  the  rehsaring  hereinbefore 
vrovided  shall  have  been  rephiced  by  a  new  order  or  such  order  shall 
have  been  suspended  or  set  aside  by  order  of  the  court y  as  herein  provided ^ 
shall  be  deemed  guilty  of  a  misdemeanor  and  on  conviction  thereof  shall 
be  punished  by  fin>e  not  exceeding  five  thousand  doUars  or  by  imprison^ 
msnt  not  exceeding  one  year^  or  both  said  punishments;  ana  the  United 
States  may  instUvie  and  mainMn  proceedings  in  eguUy  under  section 
four  of  this  act  to  prevent  and  restrain  the  performance  of  such  contract 
and  the  continuance  of  such  combination  and  any  auction  pursuant 
thereto  in  violation  of  this  act. 

^'No  corporation  or  association  authorized  to  renter  under  section 
nine  of  this  act  shall  be  entitled  to  the  beneiU  of  this  section  if  it  shaU 
have  jailed  so  to  register  or  if  the  registration  of  such  corporation  or 
association  shall  have  been  canceled;  and  the  United  States  may  institute^ 
mmntain,  or  prosecute  a  suit,  proceeding^  or  prosecution  under  the  first 
six  sections  of  said  a^tfor  or  on  account  of  any  such  contra^^t  or  combi- 
nation hereafter  made  of  which  a  co'py  or  written  statement  shall  not  have 
been  filed  as  (iforesaid  or  as  to  which  an  order  shall  have  been  entered 
as  above  provided. 

''Any  party  aj^ected  by  any  such  order  entered  by  the  Commission 
may  instUvte  arid  mmntain  a  suit  to  enjoin^  set  asidCj  annuul^  or  sus- 
pend such  order  in  the  supreme  court  of  the  District  of  Columbia^  and 
jurisdiction  is  hereby  given  to  such  court  to  hear  and  determine  such 
suits  and  to  grant  such  relief;  but  no  interlocutory  order  or  decree 
enjoining,  setting  aside,  annuUirig,  or  suspending  any  su^h  order  of 
the  Commission  shall  be  granted  except  after  not  less  than*  five  days* 
notice  to  the  Commission.  The  jprovisions  of  'An  a4A  to  expedite  the 
hearing  and  determination  of  suits  in  equity,  and  so  forth,*  approved 
February  eleventh,  nineteen  hundred  and  three,  shaU  be,  and  are  hereby, 
m^sde  applicable  to  all  such  suits,  including  the  hearing  on  an  applica- 
tion for  a  preliminary  injunction.  An  appeal  may  be  taken  from  any 
interlocutory  order  or  decree  granting  or  continuing  an  injunction  in 
any  suit,  but  shall  lie  only  to  the  Supreme  Court  of  the  United  States: 
Provided,  That  the  appeal  must  be  taken  within  thirty  days  from  the 
entry  of  such  order  or  decree,  and  it  shall  take  precedence  in  tne  appellate 
court  over  all  other  causes,  except  causes  of  like  character  and  criminal 
causes. 

"No  corporation  or  association  for  profit  or  having  capital  stock, 
and  registered  under  this  act,  that  hereafter  shall  make  a  combina- 
tion or  consolidation  with  any  other  corporation  or  association,  shall 
be  entitled  to  continue  its  registration  under  this  act,  unless  without 
delay  it  shall  file  with  the  Commissioner  of  Corporations,  pursuant 
and  subject  to  the  provisions  of  this  section,  a  statement,  setting  forth 
the  terms  and  conditions  of  such  combination  or  consolidation,  to- 
gether with  a  notice  as  hereinabove  provided. 

'*Sec.  12.  That  any  common  carrier  under  the  provisions  of  the 
said  act  approved  Februaiy  fourth,  eighteen  hundred  and  eighty- 
seven,  or  tne  acts  amendatory  thereof  or  supplemental  thereto,  being 
a  party  to  a  contract  or  combination  in  the  nature  of  a  traffic  agree- 
ment, but  not  including  pooling  of  freight  or  earnings,  hereafter  made 
as  forbidden  by  section  five  of  the  said  act  approvea  February  fourth, 
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eighteen  hundred  and  eighty-seven,  or  any  other  party  to  such  con- 
tract or  combination,  may  file  with  the  Interstate  Commerce  Com* 
mission  a  copy  thereof,  if  the  same  be  in  writing,  or,  if  not  in  writing, 
a  statement  setting  forth  the  terms  and  conditions  thereof,  together 
with  a  notice  that  such  filing  is  made  for  the  purpose  of  obtaining 
the  benefit  of  the  provisions  of  this  section. 

''No  prosecution  J  suity  or  proceeding  by  the  United  States  shaU  he 
begun  under  the  first  six  sections  of  this  dct  or  on  dccount  of  any  such 
contract  or  combination  hereafter  made  of  which  a  copy  or  written 
statement  shall  have  been  film  a>s  aforesaid,  or  for  or  on  account  of 
any  acts  done  in  performance  thereof  by  or  in  behalf  of  such  corporon 
tion,  association,  or  person,  unless  suck  contract  or  combination  shall 
be  in  unreasonahle  restraint  of  trade  or  commerce  as  defined  in  section 
three  of  this  act,  or  shall  constitute  a  conspiracy  in.vioiation  of  section 
one  or  of  section  three  of  this  act,  or  smU  be  in  violation  of  section 
two  of  this  act.  If  in  the  opinion  of  the  Interstate  Commerce  Com^ 
mission  any  such  contract  or  combination  of  which  a  copy  or  a  written 
statement  shall  have  been  filed  as  aforesa%d  shall  be  in  unreasonable 
restraint  of  trade  or  commerce  as  defined  in  section  three  of  this  act, 
or  shall  constitute  a  conspiracy  in  violation  of  section  one  or  of  section 
three  of  this  act,  or  shall  be  in  violation  of  section  two  of  this  act,  said 
Com/mission  shall  be  authorized  and  empowered  and  it  shaU  be  its 
duty  to  enter  an  order  to  that  effect,  which  order  shall  set  forth  briefly 
the  grounds  upon  which  it  is  based.  Any  such  order  may  be  made  by 
the  Commission,  upon  its  own  motion  and  without  notice  or  hearinp^ 
within  thirty  days  from  the  date  of  the  filing  of  such  contract  or  writ- 
ten statement.  After  the  expiration  of  such  thirty  days  no  such  order 
shall  be  made  by  the  Commission  except  after  notice  to  the  party  or 
parties  who  filed  such  contract  or  written  statement  and  after  giving 
such  parly  or  parties  an  opportunity  to  be  heard,  and  such  order  shatL 
take  effect  upon  a  date  therein  to  be  specified  net  less  than  ten  days 
after  the  filing  thereof;  but  any  person  aggrieved  by  such  action  of 
me  Interstate  Commerce  Commission,  or  tne  United  States  in  case  of 
its  nonaction,  may  apply  to  the  supreme  court  of  the  District  of  Co^ 
lumbiafor  review  of  the  case;  and  said  court  is  hereby  authorized  and 
direetea  to  hear  and  determine  such  application  and  to  affirm,  reverse^ 
or  modify  such  action,  or  in  case  of  its  failure  to  act  to  enter  such 
order  in  the  case  as  seems  to  it  proper,  subject  as  in  other  instances  to 
the  provisions  of  section  eleven  arui  to  appeal  to  the  Supreme  Court 
of  the  United  States  ae  herein  provided. 

*'If  any  party  or  parties  to  any  such  contract  or  combination,  of 
which  a  copy  or  a  written  statement  shall  have  been  filed  as  aforC'- 
said,  shdU  do  any  act  in  performance  of  such  contract  or  in  pursuance 
of  such  combination  after  the  Commissioner  of  Corporations  for  the 
interstate  Commerce  Commission  shdU  have  entered  an  order  as 
aforesaid,  such  party  or  parties,  unless  such  order  of  the  Commission 
shall  have  been  enjoined,  annulled,  or  suspended  by  a  decree  or  order 
of  a  court,  as  herein  provided,  shall  be  deemed  guilty  of  a  misde^ 
meanor,  and  on  conviction  thereof  shdU  be  punished  oy  fine  not 
exceeding  five  thousand  dollars  or  by  imprisonment  not  exceeding 
one  year,  or  both  said  punishments,  m  the  discretion  of  the  courts; 
and  the  United  States  may  institute  and  maintain  proceedings  in 
equity  under  section  four  of  this  act,  to  prevent  and  restrain  the  per-^ 
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formance  of  such  contract  and  the  continuance  of  such  combination 
and  any  action  pursuant  thereto  in  violation  of  this  od. 

"'No  cor  juration  or  association  authorized  to  register  under  section 
nine  of  this  axi  shall  be  entitled  to  the  benefit  of  this  section  if  it 
shaU  have  failed  so  to  register y  or  if  the  registration  of  such  corpora^' 
tion  or  association  shall  have  been  canceled;  and  the  United  States 
may  institute,  maintain^  or  prosecute  a  suit,  proceeding,  or  prosecu- 
tion under  the  first  sit:  sections  of  said  act  for  or  on  account  of  any 
such  contract  or  combination  hereafter  made,  of  which  a  copy  or 
written  statement  shall  not  have  been  filed  as  aforesaid,  or  as  to  which 
an  order  shaU  have  been  entered  as  above  provided.'^ 

Sec.  5.  1  hat  no  ^ouit  or  prosecution  by  the  United  States  under  the 
first  six  sections  of  the  said  act  approved  July  second,  eighteen  hun- 
dred and  ninety,  shall  hereafter  oe  begun  for  or  on  account  of  any 
contract  or  combination  made  prior  to  the  passage  of  this  act,  or  any 
action  thereunder,  unlass  the  same  be  in  unreasonable  lestiaint  of 
trade  or  commerce  among  the  several  States  or  with  foreign  nations; 
and  no  suit  or  prosecution  by  the  United  States  under  the  first  six 
sections  of  the  said  act  approved  July  second,  eighteen  hundred  and 
ninety,  shall  be  begun  after  one  year  from  the  passage  of  this  act 
for  or  on  account  of  any  contract  or  combination  made  prior  to  the 
passage  of  this  act,  or  any  action  thereunder;  but  no  corporation  or 
association  authorized  to  register  under  section  nine  of  tne  said  act 
approved  July  second,  eighteen  hundred  and  ninety,  as  amended, 
shall  be  entitled  to  the  benefit  of  the  provisions  of  tnis  section,  if  it 
shall  have  failed  so  to  rej^ister,  or  if  the  registration  of  such  corpo- 
ration or  association  shall  have  been  canceled  before  the  expiration 
of  one  year  after  such  registration,  exclusive  of  the  period,  if  any, 
during  which  such  cancellation  shall  have  been  stayed  by  an  order 
of  the  Interstate  Commerce  Commission  or  an  order  or  decree  of 
court  subsequently  vacated  or  set  aside.  Anything  herein  contained 
to  the  contrary  notwithstanding,  all  actions  and  proceedings  now  or 
heretofore  pending  under  or  by  virtue  of  any  provision  of  the  said 
act  approved  July  second,  eighteen  hundred  and  ninety,  may  be 
prosecuted  and  may  be  defended  to  final  effect;  and  all  judgments 
and  decrees  heretofore  or  hereafter  made  in  any  such  actions  or  pro- 
ceedings may  be  enforced  in  the  same  manner  as  though  this  act  had 
not  been  passed. 

Senator  Nelson.  I  see  some  representatives  of  labor  here.  Let  me 
ask  if  you  wish  to  be  heard  ? 

Mr.  Martin.  Do  you  refer  to  me,  Senator  ? 

Senator  Nelson.  Yes. 

Mr.  Martin.  I  do  not  represent  any  labor  organization. 

Senator  Nelson.  Do  you  wish  to  be  heard  on  the  subject  of  the 
Sherman  Antitrust  Act  and  any  proposed  amendments  of  it  ? 

Mr.  Martin.  'Yes.     We  are  opposed  to  the  modifications  proposed. 

Senator  Nelson.  You  are  opposed  to  modification  of  the  Sherman 
act? 

Mr.  Martin.  As  proposed  in  these  bills;  yes. 

Senator  Nelson.  Do  you  wish  to  be  heard  t 

Mr.  Martin.  Yes. 

Senator  Nelson.  We  have  now  heard  two  representatives  of  the 
civic  oi^anization  who  are  proponents  of  the  bill,  Mr.  Low  and  Pro- 
fessor tienks,  and  we  have  heard  Mr.  Davenport  in  opposition.     I 


328  SHERMAN   ANTITRUST   LAW. 

think  it  would  be  fair  now  to  give  the  labor  organizations  a  hearing. 
If  that  is  agreeable  to  the  subcommittee,  what  day  would  best  suit 
the  members — Tuesday  or  Friday  ? 

Senator  Depew.  Either  day  will  suit  me. 

Senator  Clarke.  Tuesday  would  smt  me  best. 

Mr.  S.  H.  Cowan.  I  should  like  to  file  some  objections  entertained 
by  the  National  Live  Stock  Association,  who  desire  to  oppose  certain 
features  of  the  bill.     In  fact,  we  are  opposed  to  the  whole  bill. 

Senator  Nelson.  Do  you  wish  to  file  a  brief,  or  do  you  want  a 
hearing  ? 

Mr.  Cowan.  I  am  not  particular  about  that.  If  we  have  oppor- 
tunity to  indicate  our  views  or  objections,  that  will  be  sufficient  for  us. 

Senator  Nelson.  Very  well. 

Mr.  Emery.  The  chair  will  remember  that  I  had  but  a  very  few 
minutes  the  other  day  to  present  the  points  of  objection  entertained 
by  the  associations  that  I  represent. 

Senator  Nelson.  Yes. 

Mr.  Emery.  I  represent  a  very  large  opposition,  and  if  the  com- 
inittee  would  give  me  one  minute  at  this  time  I  should  like  to  read 
in  connection  with  what  Mr.  Jenks  said  a  moment  ago,  a  few  lines 
fr6m  Judge  Taft's  opinion  bearing  on  the  question  of  reasonableness 
or  unreasonableness. 

Senator  Nelson.  Very  well. 

Mr.  Emery.  I  read  from  the  case  of  the  Addyston  Pipe  and  Steel 
Companv  (85  Fed.  Rep.,  283-284): 

**Much  has  been  said  in  regard  to  the  relaxing  of  the  original 
strictness  of  the  common  law  in  declaring  contracts  in  restraint  of 
trade  void  as  conditions  of  civilization  and  public  policy  have 
changed,  and  the  argument  drawn  therefrom  is  that  tne  law  now 
recognizes  that  competition  may  be  so  ruinous  as  to  injure  the  public, 
and,  therefore,  that  contracts  made  with  a  view  to  check  such  ruinotis 
competition  and  regulate  prices,  though  in  restraint  of  trade  and 
having  no  other  purpose,  will  be  upheld.  We  think  this  conclusion 
is  unwarranted  by  the  authorities  when  all  of  them  are  considered. 
It  is  true  that  certain  rules  for  determining  whether  a  covenant  in 
restraint  of  trade,  ancillary  to  the  main  purpose  of  a  contract  rea- 
sonably adapted  and  limited  to  the  necessary  protection  of  a  party 
in  the  carrying  out  of  such  purpose,  have  been  somewhat  modi- 
fied by  modern  authorities.  *  *  *  But  these  cases  all  involved 
contracts  in  which  the  covenant  in  restraint  of  trade  was  ancillary 
to  the  main  and  la\\-ful  purpose  of  the  contract  and  was  necessary 
to  the  protection  of  the  covenantee  in  the  carrying  out  of  that  main 
purpose.  They  do  not  manifest  any  general  disposition  on  the  part 
of  tne  courts  to  be  more  liberal  in  supporting  contracts  having  for 
their  sole  object  the  restraint  of  trade  than  did  the  courts  of  an  earlier 
time.  It  is  true  that  there  are  some  cases  in  which  the  courts,  mis- 
taking, as  we  conceive,  the  proper  limits  of  the  relaxation  of  the 
rules  for  determining  the  unreasonableness  of  restraints  of  trade, 
have  set  sail  on  a  sea  of  doubt  and  have  assumed  the  power  to  say, 
in  respect  to  contracts  which  have  no  other  purpose  and  no  other 
consideration  on  either  side  than  the  mutual  restraint  of  the  parties, 
how  niuch  restraint  of  competition  is  in  the  public  interest  and  how 
much  is  not.'' 
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The  folloAving  letter,  referred  to  by  Mr.  Seth  Low  in  his  statement 
of  an  earlier  date  before  the  subcommittee,  was  placed  on  file: 

2  East  Ninety-first  Street, 

New  York,  April  13,  1908, 

Dear  Mr.  Low:  In  compliance  with  your  request  I  put  in  writing 
the  views  I  expressed  to  you. 

That  corporations  doing  interstate  traffic  as  common  carriers  must 
be  controlled  is  granted.  The  Interstate  Commerce  Commission  is 
the  valuable  result. 

The  railroads  must  be  allowed  to  make  common  rates  to  common 

f)oints,  etc.,  because  there  is  Uttle  difference  in  cost  between  moving 
oaded  and  empty  cars — 60  passengers  in  a  car  cost  no  more  to  trans- 
port than  6 ;  60  freight  trains  passing  per  day  cost  little  more  than  6, 
difference  being  only  cost  of  labor  and  cars;  the  railroad  itself  and 
its  organization  is  already  provided.  Hence  railroad  rates  would 
be  demoralized  without  common  rates  to  common  points.  This  is 
obvious.  Therefore  these  must  be  permitted,  out  the  chief  and  almost 
sole  duty  of  the  Commission  remains,  which  is  to  'insure  for  the 
public  the  benefits  of  competition.  This  must  never  be  infringed. 
Therefore  the  Commission  must  possess  and  exercise  sole  authority 
over  these  common  rates,  and  be  certain  that  they  do  not  exceed 
rates  generally  prevailing  in  other  parts  of  the  country  served  by 
railways.  Nor  should  there  be  rate^  which  yield  undue  profits  to 
the  railroads.  They  should  only  yield  what  average  traffic  does  on 
railroads  generally.  It  is  much  the  same  with  steel  rails  under  pres- 
ent conditions.  The  railway  companies  are  the  only  customers,  and 
each  company  divides  its  orSers  among  the  mills  which  give  it  traffic. 
It  is  quite  proper,  therefore,  that  the  railroad  company  and  the  man- 
ufacturers should  be  allowed  to  aeree  upon  a  common  rate,  but  I 
do  not  recall  any  other  article  of  which  this  can  be  so  clearly  said. 

Within  the  domain  of  commercial  restraint  of  trade  there  should 
be  similar  authority  somewhere  to  permit  restraint  needed  to  protect 
the  public  interest  and  to  deny  the  right  to  restrain  when  it  deprives 
the  public  of  the  benefit  of  competition,  which  is  its  right.  A  body 
like  the  Interstate  Commerce  Commission  can  perform  this  duty 
much  better  than  courts  of  law.  It  is  vital  that  the  Commission 
should  wdn  and  enjoy  the  confidence  of  both  the  corporations  and 
thepubUc  and  become  our  industrial  supreme  court. 

The  Commission  should  regard  every  appUcation  for  the  right  to 
combine  or  to  agree  to  common  prices  as  something  wholly  excep- 
tional and  against  publig  policy.  Its  necessity  or  advisabifity  should 
be  therefore  clearly  proven  or  the  privilege  denied. 

I  can  not  too  strongly  advise  against  there  being  more. than  one 
authority  to  pass  upon  such  questions,  and  that  should  be  the  Inter- 
state Commerce  Commission.  If  common  carriers  be  placed  under 
one  commission  and  industrial  interstate  commerce  under  the  Bureau 
of  Corporations,  or  another  commission,  there  must  arise  invidious 
comparisons  between  the  two.  Such  comparisons  will  be  publicly 
made.  The  party  denied  by  the  one  will  be  disposed  to  feel  that  the 
other  takes  more  liberal  views,  and  vice  versa,  and  vent  his  disap- 
pointment. Imagine  two  supreme  courts.  The  standing  of  both 
courts  would  be  lowered.  No  reason  whv  the  Interstate  Commeice 
Commission  should  not  deal  with  the  whole  subject  and  every  reason 
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why  it  should.  Its  members  will  get  a  wider  view  of  the  whole  ques- 
tion in  its  different  phases.  It  is  really  one  question,  not  two.  We 
have  seen,  for  instance^  that  the  stsel-rail  question  is  much  upon  a  par 
with  the  common-earner  question,  both  being  exceptional. 

One  point  seems  to  me  essential — without  it  little  general  progress 
can  be  made — ^viz,  when  new  combinations  are  proposed,  the  first 
question  must  always  be,  What  is  the  object  sought  i  In  ninety-nine 
cases  out  of  a  huncfred  it  will  undoubtedly  be  to  rob  the  community 
of  its  right  to  the  benefits  of  free  competition,  disguise  it  as  we  may; 
therefore,  the  Commission's  duty  is  to  obtain  satisfactory  proof  that 
the  application  is  to  cover  an  exceptional  case.  The  conditions  must 
be  peculiar,  as  those  of  common  carriers  and  steel-rail  agreement 
arc.  If  not,  the  application  should  be  denied.  If  granted,  then 
measures  must  be  taken  to  safeguard  and  insure  to  consumers  the 
results  that  competition  would  bring.  Nothing  should  prevent  this. 
T.iat  the  combination  be  reasonable  is  not  sufficient,  it  should  bo 
proved  that  exceptional  treatment  is  advisable  or  necessary,  and 
therefore  unreasonable  to  deny  it.  Only  combinations  advisable  or 
necessary  in  the  interest  of  the  public  should  be  permitted,  and  this 
legal  tribunals  are  not  possessed  of  the  knowledge  or  experience 
noeded  to  determine.  The  Interstate  Commerce  Commission,  dealing 
with  notliing  but  such  questions,  will  soon  acauire  experience,  form 
traditions  and  precedents,  which  will  gradually  harden  into  a  sys- 
tsm,  which,  judiciously  applied,  with  the  making  from  time  to  time 
of  new  precedents  as  now  problems  arise,  will  soon  give  it  in  all  in- 
dustrial matters  the  position  which  the  Supreme  Court  has  won  and 
so  justly  deserves  in  matters  of  law. 

We  are  doing  pioneer  work  just  now,  work  that  this  vast  Union 
must  do  sooner  or  later,  but  the  history  of  the  Supreme  Court  should 
lead  us  to  press  forward  now.  The  Interstate  Commerce  Commis- 
sion has  already  made  a  much  better  start  than  the  Supreme  Court 
did. 

Truly,  yours,  Andrew  Carnegie. 

STATEXEFT  OF  HOV.  HEBBEBT  KVOX  SMITH,  COXHISSIOBEB 

OF  OOBPOBATIOVS. 

The  following  memorandum  was  received  from  Hon.  Herbert 
Knox  Smith,  Commissioner  of  Corporations. 

THE  COMMON  LAW  ON  RESTRAINT  OF  TRADE. 

A  brief  consideration  of  the  status  of  the  common  law  prior  to  the 
passage  of  the  Sherman  Act  is  necessary. 

First,  Combinations  in  restraint  of  trade  were  not  criminal.  Cofir- 
spirades  in  restraint  of  trade  were,  indeed,  criminal  by  common  law, 
but  this  was  because  of  the  elements  of  conspiracy  and  not  because  of 
the  element  of  restraint  of  trade.  A  conspiracy  m  restraint  of  trade, 
in  order  to  be  criminal  under  common  law,  must  have  the  same  crhni- 
nal  elements  as  any  other  conspiracy,  a  combination  of  two  or  more 
to  do  an  unlawful  thing  or  to  accomplish  a  purpose  not  in  itself 
unlawful  by  unlawful  means. 

Second.  No  damages  could  be  obtained  at  common  law  for  the  in- 
jurious effects  of  a  contract  in  restraint  of  trade  (except  in  so  far  as 
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such  contract  might  have  also  been  a  criminal  conspiracy,  as  above 
differentiated  from  a  simple  contract  in  restraint  of  trade).  That 
is  to  say,  a  contract  in  restraint  of  trade,  even  though  avoidable  and 
unenforceable,  had  none  of  the  elements  of  a  tort. 

The  two  foregoing  points  are  covered  by  Taft,  J.,  in  the  Addyston 
Pipe  case  (85  Fed.  K.,  279),  wherein  he  said:  "Contracts  that  were 
in  unreasonable  restraint  of  trade  at  common  law  were  not  unlawful 
in  the  sense  of  being  criminal,  or  giving  rise  to  a  civil  action  for  dam- 
ages in  favor  of  one  prejudicially  affected  thereby,  but  were  simply 
void  and  were  not  enforced  by  the  courts."  Citing  Mogul  Steam- 
ship Company  V.  McGregor,  Appeal  Cases  (1892),  p.  25,  and  others. 

Third.  A  contract  in  resti*aint  of  trade  at  common  law  was  simply 
not  enforceable  if  unreasonable,  and  this  on  the  ground  of  public 
policy. 

The  earlier  decisions  usually  dealt  with  specific  cases  of  con- 
tracts in  restraint  of  a  man's  own  right  to  work,  but  the  later,  cases, 
decided  under  the  modern  conditions  of  business,  develop  the  prin- 
ciple much  more  broadly,  and  within  the  last  twenty-five  years  nave 
placed  the  determination  of  the  question  on  the  matter  of  the  rea- 
sonableness and  public  effect  of  the  contract. 

Starting  from  the  early  condition,  where  the  question  was  simply 
one  of  the  right  of  a  man  to  contract  to  refrain  from  doing  certain 
business  over  a  certain  area,  up  to  the  recent  and  modern  decisions 
which  involve  the  question  of  combination  between  large  interests 
which  may  restrain  the  operations  of  large  amounts  of  capital  and 
many  men,  the  common  law  has  adhered  to  the  general  principle 
throughout  of  the  reasonableness  of  the  contract  as  determined  oy 
public  policy — that  is  to  say,  what  is  ''reasonable  under  the  circum- 
stances''— tnus  allowing  the  courts  to  take  into  consideration  the 
circumstances  in  the  most  insignificant  case  or  the  circumstances 
which  may  involve  the  interests  of  entire  communities  and  large 
amounts  of  capital. 

ALTERATION  OF   COMMON   LAW   BY  THE   SHERMAN    ACT. 

The  Sherman  law  did  three  things:  (1)  It  enlarged  the  scope  of 
the  common-law  provisions  so  as  to  include  contracts  and  combina- 
tions in  restraint  of  trade  without  regard  to  the  reasonableness 
thereof,  and  made  these  combinations  and  contracts  civilly  illegal, 
unenforceable,  and  enjoinable;  (2)  it  made  such  contracts  and  combi- 
nations criminal;  and  (3)  it  gave  to  private  parties  the  right  of  treble 
damages  for  injury  caused  by  such  combmation.  These  last  two 
features  were  a  reversal  of  the  common  law,  for  restraint  of  trade 
was  not  a  crime  at  common  law,  now  was  there  any  right  of  dam- 
ages.   The  rest  of  the  Sherman  law  is  matter  of  enforcement. 

DEVBIX>PMENT   OF  THE   SHERMAN   LAW. 

Court  decisions  have  settled  several  important  points  in  this  act 
since  its  passage. 

(1)  It  covers  aU  contracts  and  combinations  in  restraint  of  inter- 
state trade,  whether  they  be  reasonable  or  unreasonable,  the  courts 
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(^\p^essly  recognizing  at  the  same  time  that  this  distinction  was  a 
part  of  the  common  law,  and  that  the  Sherman  law  abolished  it. 

The  language  of  the  act  includes  every  contract,  combination  *  *  *  in 
restraint  of  trade  or  commerce  among  the  several  States.  *  ♦  *  We  see  no 
escape  from  the  conclusion  that  if  any  agreement  of  such  a  nature  does  restrain  it,  the 
agreement  is  condemned  by  the  act.  (U.  S.  v.  Trans-Missouri  Freight  Association, 
166  U.  S.,  312.) 

When,  therefore,  the  body  of  an  act  pronounces  as  illegal  every  contract  or  com- 
bination in  restraint  of  trade  or  commerce  among  the  several  States,  etc.,  the  plain 
and  ordinary  meaning  of  such  language  is  not  limited  to  that  kind  of  contract  alone 
which  is  in  unreasonable  restraint  of  trade,  but  all  contracts  are  included  in  such  lan- 
gui^e,  and  no  exce{)tion  or  limitation  can  be  added  withoutplacing  in  the  act  that 
which  has  been  omitted  by  Congress.  (U.  S.  v.  Joint  Traflfc  Freight  Association, 
166  U.  S.,  328.)  .  ^  y 

That  the  act  is  not  limited  to  restraint  of  interstate  and  international  trade  or  com- 
merce that  are  unreasonable  in  their  nature,  but  embraces  all  direct  restraints  imposed 
by  any  combination,  conspiracy,  or  monopoly  upon  such  trade  or  commerce.  (North- 
em  Securities  Co.  v,  U.  S.,  193  U.  S.,  331.) 

Hardly  anythmjs;  can  be  less  subject  to  question  than  the  fact  that 
the  Trans-Missouri  decision  of  the  Supreme  Court  in  1897  and  those 
following  it  recognized  this  change,  and  recognized  it  also  as  chang- 
ing the  well-established  distinction  of  the  common  law  between  rea- 
sonable and  unreasonable  restramt  of  trade. 

(2)  The  law  was  held  to  include  railroads. 

The  conclusion  which  we  have  drawn  from  the  examination  above  made  into  the 
question  before  us  is  that  the  antitrust  act  applies  to  railroads.  (U.  S.  v.  Trans- 
Missouri  Freight  Traffic  Association,  166  U.  S.  341.) 

The  act  was  also  applied  to  railroads  in  U.  S.  v.  Joint  Traffic  Asso- 
ciation (171  U.  S.,  505)  and  in  U.  S.  v.  Northern  Sscurities  Company 
(193  U.  S.,  197). 

(3)  The  law  was  held  to  include  labor  unions  for  certain  purposes. 
(U.  S.  V.  Workingmen's  Council  of  N.  A.,  54  F.  R.  994  (1893);  af- 
firmed (57  F.  R.  85);  Waterhouse  v.  Comer  (55  F.  R.,  149,  157); 
In  re  Dobs  (158  U.  S.,  564,  599),  and  others;  Loewe  v.  Lawlor  (the 
Danbury  Hatters  Case) . 

(4)  The  Knight  case  (U.  S.  v.  E.  C.  Knight  Co.,  156  U.  S.,  1), 
frequently  misunderstood,  is  simpler  referred  to  here  by  way  of  ex- 

f Sanation.  The  case  merely  determined  that  production  and  manu- 
acture,  per  se,  do  not  constitute  interstate  commerce,  affirming  the 
well-known  doctrine  on  the  subject  already  announced  in  Kidd  t?. 
Pearson  (128  U.  S.,  1)  and  Coe  v.  Errol  (116  U.  S.,  517),  and  under 
which  a  combination  of  a  number  of  sugar  refineries  in  a  certain 
State  for  the  production  of  sugar  was  held  not  to  be  a  combination 
in  restraint  of  interstate  trade. 

CHANGE   OF  POLICY. 

From  the  foregoing  it  will  therefore  be  observed  that  a  distinct 
change  of  pubhc  policy  took  place  with  the  enactment  of  the  Sherman 
law.  Prior  to  that  law  it  was  left  to  the  courts  to  determine  what 
amount  or  nature  of  such  restraint  rendered  the  contract  contrary  to 
public  policy,  in  other  words,  unreasonable  and  therefore  unenforce- 
able. The  common-law  validity  of  the  contract  was  based  whollv  on 
public  policy.  The  Sherman  law  took  this  determination  out  of  the 
hands  of  the  court,  and  stated  conclusively  that  the  pubUc  policy 
was  to  be,  namely,  that  aU  restraint  of  interstate  trade  was  against 


SHEBMAN  ANTITRUST  LAW.  333 

public  policy.  Having  thus  made  illegal  all  contracts  and  combina- 
tions in  restraint  of  such  trade,  it  then  added  to  the  degree  of  such 
illegality  and  to  the  liabilities  arising  therefrom,  by  making  such 
contracts  and  combinations  illegel,  enjoinable,  criminal,  and  allowing 
a  private  cause  of  action  for  treble  damages. 

It  is  with  this  question  of  public  policy  so  established  by  the  Sher- 
man law  that  the  bill  under  consideration  primarily  deals. 

NEED   FOR   FURTHER   CHANGE   IN   PUBLIC   POLICY. 

The  Sherman  law  was  an  attempt  to  resrulate  interstate  trade  by  a 
sweeping  declaration  of  public  policy,  with  drastic  measures  for  en- 
forcing the  policy  so  declared.  Eighteen  years  of  experience  with 
this  law  and  the  policy  which  it  established  have  demonstrated  the 
need  for  further  action  on  this  great  subject-matter.  Much  food 
has  been  accomplished  by  the  Sherman  law,  especially  in  bringing 
the  entire  question  of  combinations  to  public  attention,  and  thiLs  in 
helping  the  growth  of  a  strong  and  intelligent  public  opinion  thereon. 

But  there  is  now  need  for  an  advance  in  policy.  As  a  measure  of 
regulation  of  interstate  commerce  for  the  public  good,  the  Sherman 
law  has  been  found  to  be  defective,  in  many  cases  harmful,  and  too 
wide  in  its  prohibitions. 

Furthermore,  as  a  measure  of  rea:ulation,  this  law  is  of  necessity 
defective,  because,  unlike  most  Federal  laws  dealing:  with  the  great 
and  intricate  subject  of  commerce,  it  is  applied  solely  bv  the  action 
of  the  court  and  not  through  any  administrative  office  or  body.  Sup- 
pose the  Steamboat  Service,  regulating  vessels,  was  left  to  occasional 
court  actions  instead  of  the  broad  and  effective  system  of  administra- 
tive regulation  which  we  now  have  throughout  the  country.  Suppose 
a  similar  situation  with  ihe  administration  of  the  interstate  commerce 
law  or  the  Immigration  Service.  The  inexpediency  of  such  a  course 
in  those  cases  is  obvious,  by  experience;  yet  such  is  the  policy  of  the 
Sherman  law,  which  deals  with  interests  as  vital  and  of  far  greater 
extent.  It  is  largely  lor  this  reason  that  the  Sherman  law  has  failed 
to  accomplish  that  regulation  of  great  combinations  and  corporations 
which  was  undoubtedly  the  motive  for  its  passage.  Its  application 
is  necessarily  only  occasional,  uncertain,  and  easily  evaded,  and  it  is 
not  too  much  to  say  that,  far  from  preventing  combination,  the  Sher- 
man law  has  forced  an  extreme  degree  of  combination  und:»r  lefj:al 
forms  especially  adapted  to  the  evasion  of  that  law. 

It  has  become  clear  that  while  the  prohibition  of  certain  forms  of 
combination  is  still  necessary,  there  is  far  greater  necessity  for 
effective  administrative  regulation  or  combination. 

The  decided  trend  of  public  opinion  in  the  last  few  years  makes  it 
certain  that  the  country  must  advance  to  the  position  of  allowing  a 
certain  degree  of  industrial  combination,  recognizing  that  such  com- 
bination is  a  modern  necessity  of  trade.  But  the  country  properly 
will  not  tolerate  the  idea  of  allowing  suc^h  combination  in  interstate 
commerce  unless  such  action  is  bound  up  with  a  feasible  system  of 
regulating  this  interstate  commerce  in  the  interests  of  the  public.  The 
two  must  go  together. 

The  law  should   correct  that  portion  of  the   Sherman  Act  which   prohibits  all 
combinations  of  the  character  aoove   described,  whether  they  be   reasonable   or 
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unreasonable;   but  this  should  be  done  only  as  a  part  of  a  general  scheme  to 
provide  for   this  effective  and   thoroughgoing  supervision   by  the   National  Gov- 
ernment of  all  the  operations  of  the  big  interstate  business  concerns. 
President's  message,  January  31,  19&. 

The  bill  under  consideration  is  drawn  to  accomplish  these  essential 
purposes. 

ANALYSIS   OF  THE   BILL. 

Three  objects  of  primary  importance  appear  in  this  bill: 

First,  the  securing  of  a  very  complete  degree  of  information  as 
to  the  operations  of  great  interstate  corporations. 

Second,  the  allowing  of  industrial  combination  so  far  as  the  same 
is  not  contrary  to  public  policy  and  public  interest,  or,  in  other 
words,  is  reasonable. 

Third,  the  providing  for  a  certain  degree  of  administrative  action 
as  to  such  combination. 

Based  on  these  throe  propositions,  the  bill  provides  a  working 
system  which  is  wholly  voluntary  in  its  method.  No  corporation 
is  in  any  way  compelled  to  avail  itself  of  this  bill.  There  are  great 
advantages  m  sucn  a  voluntary  system.  There  are  innumerable 
small  corporations  which,  although  engaging  technically  in  interstate 
commerce,  vet  are  of  no  public  interest  whatsoever.  These  would 
necessarily  be  brought  unacr  the  working  of  any  compulsory  system 
of  information.  The  result,  as  to  them,  would  not  only  be  burden- 
some, but  also  useless  for  any  public  purpose.  Furthermoie,  a  com- 
pulsory system  would  at  once  raise  a  number  of  difficult  constitu- 
tional questions  and  require  vears  of  litigation  to  determine  the  rights 
connected  therewith.  All  tnese  practical  difficulties  are  avoided  by 
the  voluntary  system  of  this  bill,  and  a  tendency  to  cooperation, 
rather  than  toward  opposition,  is  thereby  fostered. 

There  is  no  penalty  for  refusing  to  give  information.  Corpora- 
tions so  refusing  simply  do  not  come  under  the  act,  and  remain  ex- 
actly in  the  same  position  as  they  are  to-day.  These  smaller  con- 
cerns simply  will  not  register  under  the  law,  oecause  their  operations 
are  not  oi  sufficient  importance  to  invite  attack  under  the  Sherman 
law. 

Any  industrial  corporation  engaged  in  interstate  commerce  by 
voluntarily  fiunishing  certain  information  may  obtain  registration 
under  this  bill  through  the  Commissioner  of  Corporations.  Such 
registration  is  merely  a  ministerial  act  on  the  part  of  the  Commis- 
sioner, who,  upon  tne  conditions  being  fulfilled,  must  register  the 
company,  and  nas  no  discretion  therein.  Ho  has,  however,  discre- 
tion for  the  cancellation  of  registration  upon  the  three  grounds  named 
in  the  bill,  but  from  this  action  there  is  an  appeal  to  the  supreme 
court  of  the  District  of  Columbia. 

The  details  of  information  to  be  furnished  as  a  condition  of  regis- 
tration are  to  be  prescribed  by  regulations  established  by  the  Presi- 
dent, it  being  felt  that  the  information  could  bo  gotten  best  in  this 
way,  hy  a  flexible  systm  of  regulations,  rather  tnan  by  stating  the 
details  in  the  law  its?lf  of  the  information  desired.  The  scope  of 
such  regulations  is,  however,  limited  to  the  four  subjects  named  in 
the  bill. 
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AMNESTY  FOR   PAST  ACTS. 


In  view  of  the  indefiniteness  and  the  sweeping  character  of  the 
Shetman  law  it  is  best,  in  establishing  the  new  system  proposed  under 
this  bill,  to  apply  to  past  combinations  and  acts  substantially  the 
same  principles  as  are  to  be  applied  to  the  future  combinations,  be- 
cause it  is  recognized  that  the  business  of  the  country  has  already 
in  large  part  gone  through  a  period  of  combination.  For  this  reason 
the  bfll  provides  that  registered  corporations  shall  not  be  prosecuted 
under  the  Sherman  law  for  existing  and  past  combinations  which 
are  reasonable,  and  furthermore  the  bill  provides  a  short  period  of 
limitation  for  all  prosecutions  under  the  Sherman  law  against  all 
combinations,  to  wit,  one  year  after  the  passage  of  this  act.  So  manj 
combinations  have  already  been  enterea  into  that  it  woidd  be  unfair 
to  leave  these  past  combinations  at  the  mercy  of  the  original  unmodi« 
fied  act,  while  applying  the  test  of  leasonableness  to  uiture  combi- 
nations only. 

POWER   OF  THE   COMMISSIONER   UNDER   SECITON    10. 

Having  thus  established  the  status  of  the  past,  the  bill  provides 
for  the  future  in  section  10,  a  section  which  has  been  subject  to  con- 
siderable misapprehension  and  which  merits  serious  consideration. 

In  substance,  this  section  provides  that  any  person  or  registered 
corporation  about  to  enter  into  a  contract  may  submit  the  same  to 
the  Commissioner  of  Corporations.  If  the  Commissioner  docs  not, 
with  the  concurrence  of  the  Secretary  of  Commerce  and  Labor,  dis- 
approve it  within  thirty  days  then  after,  no  suit  can  be  brought  by 
the  United  States  under  the  Sherman  law  on  account  of  that  con- 
tract unless  the  piosecuting  officer  can  prove  the  contract  to  bo  unrea- 
sonable.    Several  points  are  to  be  noted  here: 

(1)  The  action  of  the  Commissioner  is  simply  that  of  disapproval 
or  failure  to  disapprove — a  purely  negative  action.  He  is  not 
required  to  approve.  Unless  he  disapproves  within  thirty  days,  the 
contract  can  only  be  attacked  if  in  unreasonable  restraint  of  trade. 

(2)  The  phraseology  of  the  bill  has  led  apparently  many  to  believe 
that  the  Commissioner  is  here  given  the  .power  to  make  a  judicial 
finding.  That  is  not  so.  The  Commissioner,  it  is  true,  may  disap- 
prove the  contract.  The  only  Question  is.  What  is  the  effect  of  such 
disapproval  ?  The  sole  effect  of  such  action  is  to  leave  the  contract 
as  it  is  now  under  the  present  Sherman  law.  For  thatparticular 
contract  the  Sherman  law  will  remain  in  full  force.  Tnis  is  the 
sole  and  entire  effect  of  any  action  the  Commissioner  may  take  under 
this  section  of  the  bill.  His  disapproval  docs  not  make  the  contract 
unreasonable,  does  not  make  it  void  or  illegal,  is  not  binding  upon 
any  party  thereto,  and  has  none  of  the  effects  of  a  judicial  finding. 
The  sole  effect  is  to  leave  that  particular  contract  just  where  it  is 
to-day. 

If,  on  the  other  hand,  the  Commissioner  takes  no  'action  on  the 
contract,  the  bill  itself  operates  automatically  on  that  contract,  and 
thereafter  the  prosecuting  officer  of  the  Government  must  prove  that 
the  contract  is  unreasonable  in  order  to  maintain  suit  on  it  under 
the  Pherman  law.  The  extent  of  power  ^rnntcd  here  and  the  effect 
of  the  Commissioner's  disapproval  is  very  limited,  and  has  no  resem- 
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blance  to  a  judicial  determination  of  fa^ts.  His  disa])proval  has  the 
simple  result  of  leaving  the  contract  exactly  where  it  is  if  the  bill 
should  not  be  passed ;  mat  is,  does  not  change  the  present  status  at 
all.  The  only  change  would  occur  when  he  takes  no  action  at  all. 
In  such  case  the  bill  itself  then  operates  automatically  to  relieve  the 
contract  from  certain  liability. 

While  this  power  is  extremely  limited,  it  is  believed  to  be  very 
desirable  for  the  accomplishing  m  a  legal  and  definite  manner  that 
which  must  be  done  in  some  way  under  my  statute  limiting  restraint 
of  trade.  That  is  to  say,  the  course  of  modern  business  is  so  widely 
affected  by  the  Sherman  law,  and  in  such  an  indefinite  way,  that  for 
any  safe  conduct  of  ordinary  commercial  operations  it  is  essential 
that  there  should  be  some  power  given  to  the  executive  branch  of  the 
Government  to  indicate  beforehand  what  its  attitude  will  be  as  to  a 
proposed  combination.  Section  10  will  allow  the  business  man  who 
proposes  to  make  a  riven  contract  to  lay  the  matter  before  the  execu- 
tive branch  of  the  Government  and  ask  them  beforehand  how  it  will 
be  viewed.  Within  thirty  days  he  will  thus  find  out  either  that  his 
contract  is  believed  to  be  contrary  to  public  poUcy  and  may  be 
attacked  by  the  Government,  in  which  case  he  would  thereafter  enter 
upon  it  at  his  own  very  proper  risk,  or  he  would  learn,  on  the  other 
hand,  that  the  Government  saw  no  \)rima  facie  reason  to  disapprove 
it,  and  he  would  then  know  that  he  could  go  ahead  and  base  his 
operations  upon  it,  and  that  so  long  as  it  was  not  against  public 
policy  it  could  not  be  attacked  unoer  the  Sherman  law;  and  this 
would  be  all  the  average  business  man  would  care  to  know.  In  prac^ 
tice  there  are  continual  applications  on  the  part  of  business  men  to 
the  executive  branch  to  know  whether  such-and-such  proposed  trans- 
actions are  criminal  or  not.  At  present  the  executive  can  make  no 
satisfactory  answer.  In  can  only  say  to  the  business  men:  ''We  can 
toll  you  nothing;  if  you  act  you  must  take  your  chances."  It  is 
obvious  that  under  a  law  so  sweeping  and  drastic  as  the  Sherman 
law  business  men  are  put  at  an  extremely  unfair  disadvantage  in 
carrying  on  ordinarj^  modern  transactions.  It  should  be  so  that  the 
Government  can,  by  legal  and  regular  methods,  make  its  election  as 
to  the  kind  of  contract  which  it  will  prosecute  or  will  not  prosecute, 
and  be  able  so  to  advise  the  parties  to  that  contract  that  they  may 
act  upon  definite  knowledge. 

In  essence  this  section  provides  merely  a  regular  procedure,  avail- 
able for  all  parties,  for  exercising  that  discretion  as  to  enforcement 
of  law  which  is  an  inseparable  part  of  administrative  functions. 
While  it  is  the  duty  of  tne  administrative  to  enforce  the  law,  it  is 
inevitable  that  certain  powers  of  discretion  and  selection  belong  to 
the  enforcing  officer. 

Moreover^  it  is,  of  course,  impossible  that  all  of  the  law  could  always  be  en- 
forced at  once.  Indeed,  that  is  an  elementary  fact  in  administration,  not  often 
appreciated,  that  in  administration  it  is  always  a  question  for  the  executive 
department  what  laws  shall  have  enforcement,  what  laws  shall  notj  or.  at 
least,  to  the  en'forcement  of  what  laws  shall  the  Gk)vemment  direct  its  oest 
efforts  and  first  attention,  and  what  laws  shall  by  that  process  of  procedure 
have  a  secondary  enforcement.  At  all  events,  the  executive  department  should 
have  a  free  hand  in  this  matter,  and  itsg^ets  that  freedom  for  the  exercise  of 
its  discretion  from  this  condition  of  the  law.  (Wyman's  Administrative  Law, 
par.  11.) 
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An  ajypeal  is  allowed  to  the  supreme  court  of  the  District  of  Co- 
lumbia from  the  cancellation  of  registration^  because  such  cancella- 
tion partakes  of  the  nature  of  a  quasi-judicial  act  (of  a  sort  fre- 
Suently  given  to  administrative  officers)  and  calls  for  the  exercise  of 
iscretion  on  the  part  of  that  officer,  affecting  the  entire  status  of 
the  given  corporation. 

No  appeal  lies  from  the  finding  or  disapproval  on  the  part  of  the 
Commissioner  under  section  10^  for  tne  reason  that  such  finding  is 
not  in  any  sense  judicial,  but  simply  affects  the  action  of  the  prose- 
cuting officer,  a  matter  within  the  administrative  jurisdiction;  and 
furthermore,  the  effect  of  this  finding  is  primary  only,  because  no 
specific  rights  are  thereupon  determined,  and  no  mial  action  is  taken, 
and  none  can  be  taken  until  prosecution  takes  place  in  the  regular 
judicial  tribunal,  at  which  time  a  judicial  determination,  of  course, 
will  be  reached. 

CORPORATIONS   AND   ASSOCIATIONS  OTHER  THAN   INDUSTRIALS. 

Slight  differences  in  the  treatment  of  corporations  and  persona 
other  than  industrial  corporations  appearing  in  the  bill  require  some 
special  notice. 

The  contracts  of  railroads  are  required  to  be  filed  with  the  Inter- 
state Commerce  Commission,  as  such  matters  are  peculiarly  within 
their  jurisdiction,  and  no  reports  are  required  from  railroads,  be- 
cause that  subject-matter  is  already  thoroughly  covered  in  the  inter- 
state-commerce act. 

Again,  a  slight  difference  of  treatment,  equally  due  to  difference 
of  subject-matter^  appears  in  the  case  oi  corporations  and  associa- 
tions not  for  pront  and^  without  capital  stock,  which  would  include, 
among  others,  labor  unions,  farmers'  organizations,  granges,  and  va- 
rious voluntary  and  mutual  associations.  No  sucn  degree  of  infor- 
mation is  required  from  these  sources,  because  they  do  not  have  it  to 
furnish,  being,  as  above  stated,  without  capital  stock  and  not  for 
profit,  and  yet  also  bein^  probably  within  the  purview  of  the  Sher- 
man law  and  as  fully  entitled  as  anyone  else  to  make  reasonable  com- 
binations for  their  own  benefit. 

Particularly  in  the  case  of  labor  unions,  is  it  necessary  to  allow 
reasonable  combination  under  such  bill?  No  sensible  man  desirea 
either  the  abolition  or  restriction  of  the  right  of  the  worldngman  to 
combine  to  improve  his  condition,  so  long  as  he  does  so  by  proper  and 
lawful  means.  Any  State  law  which  makes  such  combination  illegal 
per  se  is  peculiarly  intolerable  and  contrary  to  public  policy.  If 
from  the  recent  decision  of  the  Supreme  Court  in  the  case  aoove  cited, 
Loewe  v.  Lawlor^  the  so-called  '^Danbury  Hatters  case,"  such  con- 
demnation of  this  fundamental  right  to  combine  may  be  deduced, 
it  would  illustrate  this  suggestion  forcibly. 

A  further  incidental  feature  of  the  bill  is  the  change  of  the  seventh 
section  thereof,  eliminating  the  allowance  of  treble  damages.  This 
was  a  purely  statutory  provision;  it  never  existed  at  the  common  law, 
and  there  is  no  reason  why  any  such  exceptional  rule  should  be  ap- 
plied to  this  particular  tort,  as  distinguished  from  the  ordinary  rule 
in  civil  actioDfi. 

47909^14 22 
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The  provisions  of  section  3  of  the  said  bill,  page  7,  lines  24  and  25, 
and  page  8,  lines  1  to  10,  were  intended  and  believed  simply  to  safe- 
guard the  generally  acknowledged  right  of  employees  to  cease  from 
working,  by  means  of  strike  or  otherwise,  and  of  employers  to  dis- 
charge worfcmen,  and  the  right  of  either  of  these  parties  to  combine 
for  the  obtaining  of  satisfactory  terms  of  employment.  This  is  not 
intended  In  any  way  to  legalise  either  the  boycott  or  the  blacklist. 
If  it  does' so,  it  should  be  amended  to  prevent  any  such  result. 

Certain  basic  legal  questions  are  connected  witli  the  general  prin- 
ciples of  this  bill,  which  here  require  brief  discussion. 

RIGHT  TO   REQUIRE   INFORMATION. 

The  bill,  being  wholly  optional,  does  not  present  any  way  in  which 
this  constitutional  question  can  be  raised  by  court  proceeding. 
Nevertheless,  it  is  one  of  the  prime  objects  of  the  bill  to  secure  infor- 
mation, and  therefore  the  right  of  the  Federal  Government  to  such 
information  should  be  referred  to. 

It  is  believed  that  there  is  a  clear  right  to  such  information  con- 
C5erning  corporations*  engaged  in  interstate  commerce  as  is  provided 
for  in  the  bill.  The  subject  is  substantially  covered  by  the  lollowing 
cases  in  which  the  right  of  the  Interstate  Commerce  Commission  to 
certain  classes  of  information  was  contested,  and  in  which  the  right 
of  the  Government  to  information  from  carriers  engaged  in  inter- 
state commerce  was  broadly  sustained : 

I.  C.  C.  V.  Baird,  194  U.  S.,  25,  page  44. 

I.  C.  C.  V.  Brimson,  154  U.  S.,  481  et  seq. 

I.  C.  C.  v.  Railway  Company,  167  U:  wS.,  479  at  page  506. 

In  re  Pacific  Ry.  Com'n,  32  F.  R.,  241,  250.     ^ 

T.  P.  Ry.  Co.  V.  I.  C.  C,  162  U.  S.,  197,  212-233. 

The  broad  powers  of  the  Federal  Government  to  inquire  into  the 
affairs  of  an  industrial  company  engaged  in  interstate  commerce  for 
the  purpose  of  reflating  such  commerce  are  covered  most  recently 
and  conclusively  in  the  case  of  Hale  v,  Henkel,  201  U.  S.,  75. 

In  the  case  of  Interstate  Commerce  Commission  v,  Baird  (194 
U.  S.,  25)  the  Commission  requested  the  production  for  inspection 
of  certain  contracts,  and  the  witnesses  refused  to  permit  them  to  be 
given  in  evidence.  The  circuit  court  held  the  contracts  to  be  irrele- 
vant, upon  the  ground  that  they  related  solely  to  intrastate  transac- 
tions, and  had  nothing  to  do  with  interstate  commerce.  The  con- 
tracts related  to  the  sale  of  coal  in  Pennsylvania.  It  was  held  bv 
the  Supreme  Court,  reversing  the  circuit  court,  that  the  railroacfa 
being  all  engaged  in  interstate  commerce,  the  Commission  was  law- 
fully authorized  by  law  to  inquire  into  their  affairs  and  methods  of 
doing  business. 

The  same  observation  may  be  made  in  respect  to  those  provuiionB  empowering 
the  Commission  to  inquire  into  the  management  of  the  business  of  carriers  subject 
to  the  provisions  of  the  act,  and  to  investigate  the  whole  subject  of  interstate  com- 
merce as  conducted  by  such  caniets,  and,  in  that  way,  to  obtain  full  and  accurate 
information  of  all  matters  involved  in  the  enforcement  of  the  act  of  Congress.  It  was 
•clearly  competent  for  Congress,  to  that  end,  to  invest  the  Commission  with  authority 
to  require  the  attendance  and  testimony  of  witnesses,  and  the  production  of  books, 
papers,  tariffs,  contracts,  agreements,  and  documents  relating  to  any  matter  legally 
committed  to  that  body  for  investigation.    *    *    * 
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Ih[)on  the  ground  that  they  pertamed  to  the  maimer  of  conducting  a  material  part 
of  the  bufiineas  of  these  interstate  carriers,  which  was  under  inveetigation,  we  think 
the  Commifision  had  a  right  to  demand  their  production. 

A  very  important  distinction  was  made  in  this  case  with  regard  to 
the  right  of  the  Government  to  reauire  information,  which  distinc- 
tion has  become  all  the  more  signincant  in  view  of  the  recent  deci- 
sions in  the  Adair  and  Howard  cases  (Adair  v.  United  wStates  Supreme 
Court,  January  27,  1908;  Howard  v.  111.  R.  R.,  same,  January  IJ, 
1908).     At  page  43  of  the  Baird  case  the  court  said: 

It  is  to  be  remembered  in  this  connection  that  we  are  not  dealing  with  the  ultimate 
fact  of  controversy  or  deciding  which  of  the  contending  claims  will  be  finally  estab- 
lished. This  is  a  question  of  relevancy  of  proof  before  a  body  not  authorized  to  make 
a  final  Jud^ent,  but  to  investigate  and  make  orders  which  may  or  may  not  be  finally 
embodied  in  judgments  or  decrees  of  the  court. 

The  disinclination  of  the  court  to  draw  any  hard  and  fast  lines  as 
to  the  precise^  character  of  the  information  wnich  may  be  sought  for 
is  disclosed  in  the  following  words  of  the  court: 

The  inquiry  of  a  board  of  the  character  of  the  Interstate  Commerce  Commission 
should  not  be  too  narrowly  constrained  by  technical  rules  as  to  the  admisaibility  of 
proof.  Its  function  is  largely  one  of  investigation  and  it  should  not  be  hampered 
.m  making  inquiry  pertaining  to  interstate  commerce  by  those  narrow  rules  which 
prevail  in  trials  at  common  law  where  a  strict  correspondence  is  required  between 
allegation  and  proof. 

I.  C.  C.  V.  Ry.  Co.  (167  U.  S.,  479,  at  p.  606): 

It  (the  Commission)  is  chaiged  with  the  general  duty  of  inquiring  as  to  the  manage- 
ment of  the  business  of  railroad  companies,  and  to  keep  itself  informed  as  to  the  man- 
ner in  which  the  same  is  conducted,  and  has  the  right  to  compel  complete  and  full 
Information  as  to  the  manner  in  which  such  carriers  are  transacting  their  business. 

I.  C.  C.  V,  Brimson  (154  U.  S.,  447,  at  p.  474): 

An  adjudication  that  Congress  could  not  establish  an  administrative  body  with 
authority  to  investigate  the  subject  of  interstate  commerce  and  with  power  to  call 
witnesses  before  it,  and  to  require  the  production  of  books,  documents,  and  papers 
relating  to  that  subject,  would  go  far  toward  defeating  the  object  for  which  the  people 
of  the  United  States  placed  commerce  among  the  States  under  national  control. 
All  must  recognize  the  fact  that  the  full  information  necessary  as  a  basis  of  intelligent 
legislation  by  ConfiT^ss  from  time  to  time  upon  the  subject  of  interstate  commerce 
can  not  be  ootainea,  nor  can  the  rules  established  for  the  regulation  of  such  commerce 
be  efficiently  enforced,  otherwise  than  through  the  instrumentality  of  an  adminis- 
trative body,  representing  the  whole  country,  always  watchful  of  the  general  inter- 
ests, and  chaTged  with  the  duty  not  only  of  obtaining  the  required  information  but 
of  compelling,  by  all  lawful  methods,  obedience  to  such  rules. 

The  entire  argument  for  the  existence  of  this  power  can  well  be 
re?jted  on  the  above  quotation. 

In  re  Pacific  Ry.  Comnaission  (32  Fed.  Rep.,  241): 

In  referring  to  the  Pacific  Railway  Commission,  created  by  act  of 
Congress  March  3,  1887,  it  was  said,  at  page  249,  that  it  was  a  mere 
board  of  inquiry  directed  to  obtain  information  upon  certain  matters 
and  report  the  result  of  its  investigations  to  the  President,  who  is  to 
lay  the  same  before  Congress. 

And  referring  to  the  inquiries  required  in  the  taking  of  the  census, 
the  court  in  this  case  said: 

And  in  addition  to  the  inquiries  usually  accompanying  the  taking  of  a  census, 
there  is  no  doubt  that  Congress  may  authorize  a  commission  to  obtain  information 
upon  any  subject  which  in  its  judgment  it  may  be  important  to  possess. 
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As  to  industrial  corporations,  see  Hale  v.  Henkel  (201  U.  S.,  75): 

It  is  true  that  the  corporation  in  this  case  was  chartered  under  the  laws  of  New 
Jersey,  and  that  it  receives  its  franchises  from  the  legislature  of  that  State;  but  such 
franchises,  so  far  as  they  involve  questions  of  interstate  commerce,  must  also  be  exer- 
cised in  subordination  to  the  power  of  Congress  to  regulate  such  commerce,  and  in 
respect  to  this  the  General  Government  may  also  assert  a  sovereign  authority  to  ascer- 
tain whether  such  franchises  have  been  exercised  in  a  lawful  manner,  with  a  due 
regard  to  its  own  laws.  Being  subject  to  this  dual  sovereignty,  the  General  Govern- 
ment possesses  the  same  right  to  see  that  its  own  laws  are  respected  as  the  State  would 
have  with  respect  to  the  special  franchises  vested  in  it  by  the  laws  of  the  State.  The 
powers  of  the  General  Government  in  this  particular  in  the  vindication  of  its  own  laws 
are  the  same  as  if  the  corporation  had  been  created  by  an  act  of  Congress.  It  is  not 
intended  to  intimate,  however,  that  it  has  a  general  visitatorial  power  over  State  cor- 
porations. *  *  *  Of  course,  in  view^  of  the  power  of  Congress  over  interstate  com- 
merce, to  which  we  have  adverted,  we  do  not  wish  to  be  understood  as  holding  that  an 
examination  of  the  books  of  a  corporation,  if  duly  authorized  by  act  of  Congress,  would 
constitute  an  unreasonable  searcn  and  seizure  within  the  fourth  amendment. 

The  recent  case  of  Howard  v.  The  Illinois  Central  Railroad,  de- 
cided January  11,  1908,  in  the  Supreme  Court,  holding  the  employers' 
liability  law  unconstitutional,  employed  certam  language  which  has 
been  referred  to  as  limiting  the  power  of  Congress  in  regulating  inter- 
state commerce. 

From  this  it  follows  that  the  statute  deals  with  all  the  concerns  of  the  individuals 
or  corporations  to  which  it  relates  as  they  engage  as  common  carriers  in  trade  or  com- 
merce between  the  States,  etc.,  and  does  not  confine  itself  to  the  interstate  commerce 
business  which  may  be  done  by  such  persons.  Stated  in  another  form  the  statute  is 
addressed  to  the  individuals  or  corporations  who  are  engaged  in  interstate  commerce 
and  is  not  confined  solely  to  regulating  the  interstate  commerce  business  which  such 
persons  may  do — that  is,  it  regulates  the  persons  because  they  engage  in  interstate 
commerce  and  does  not  alone  regulate  the  business  of  interstate  commerce. 

And  further  the  court  says: 

It  remains  only  to  consider  the  contention  which  we  have  previously  quoted  that 
the  act  is  constitutional,  although  it  embraces  subjects  not  within  the  power  of  Congress 
to  regulate  commerce,  because  one  who  en^^es  m  interstate  commerce  thereby  sub- 
mits all  his  business  concerns  to  the  regulating  power  of  Congress.  To  state  the  propo- 
sition is  to  refute  it. 

In  Adair  v.  The  United  States,  decided  by  the  Supreme  Court  Jan- 
uary 27,  1908,  referring  to  the  Howard  decision  it  was  stated: 

Manifestly  any  rule  prescribed  for  the  conduct  of  interstate  commerce  in  order  to 
be  within  the  competency  of  Congress  under  its  power  to  regulate  commerce  among 
the  States  must  have  some  real  or  substantial  relation  to  or  connection  with  the  com- 
merce regulated. 

There  is  a  clear  distinction  between  the  principle  upon  which  the 
Howard  case  proceeds  and  the  right  of  the  Government  to  certain 
classes  of  information  from  those  engaged  in  interstate  commerce. 

The  Howard  and  Adair  cases  involved  a  final  property  right  con- 
cerned in  the  relationship  of  employer  and  employee.  It  was  obvious 
that  certain  forms  of  that  relationsnip  might  have  no  connection  with 
interstate  commerce. 

On  the  other  hand,  it  is  eaually  obvious  that  the  information  speci- 
fied in  this  bill  may  and  will  always  be  directly  relevant  to  interstate 
operations,  and,  further,  that  the  securing  of  this  information  is  not 
a  final  or  conclusive  determination,  but  merely  a  primary  and  prelim- 
inary step.     To  requote  from  the  Baird  case  (supra) : 

It  is  to  be  remembered  in  this  connection  that  we  are  not  dealing  with  the  ultimate 
fact  of  controversy,  or  determining  which  of  the  contending  claims  will  be  finally 
established.    This  is  a  question  of  relevancy  of  proof  before  a  body  not  authorized 
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to  make  a  final  judgment,  but  to  inveetigate  and  make  orders  which  may  or  may  not 
be  finally  embodied  in  judgments  or  decrees  of  the  court. 

Thus  the  question  is  one  of  relevancy  to  the  subject-matter  of  inter- 
state commerce.  All  the  information  provided  for  in  the  bill  is 
obviously  so  relevant. 

Furthermore,  the  practice  for  18  years  fully  sustains  this  general 
power.  Sections  12  and  20  of  the  mterstate  commerce  act  require 
very  complete  information  from  railroads,  and,  so  far  as  is  known, 
have  been  enforced  and  obeyed  with  hardly  a  protest  from  the  rail- 
road companies,  and  have  been  expressly  sustained  in  the  Brimson 
and  Baira  cases  (supra) . 

Innumerable  furtner  instances  of  the  sweeping  power  to  secure 
information  appear  in  the  uniform  appropriation  policj  of  Congress 
as  applied  to  all  manner  of  investigations,  scientific,  agricultural,  edu- 
cational, and  statistical,  so  long  carried  on.  The  very  broad  inves- 
tigatory powers  of  the  Commissioner  of  Corporations  nave  been  con- 
stantly exercised  for  over  four  years  in  connection  with  industrial 
corporations  and  have  not  been  contested  in  a  single  instance. 

Legal  hearing  of  the  word  ^' reasonable^'  in  connection  vnth  restraint 
of  trade, — The  use  of  the  word  ^'reasonable"  or  of  the  phrase  ''unrea- 
sonable restraint  of  trade,"  as  it  appears  in  the  bill,  raises  certain 
important  legal  questiors,  possibly  tlie  most  important  in  the  bill. 
These  questions  are : 

(1)  Is  the  phrase  "unreasonable  restraint  of  trade"  sufficiently 
defined  by  court  decisions,  supplemented  by  economic  principles,  to 
afford  a  proper  basis  for  the  administration  of  the  proposed  act  ? 

(2)  Is  this  phrase  sufficiently  definite  in  meaning  so  that  it  may  be 
used  in  an  act  which  is  in  part  criminal  and  penal,  without  resulting 
in  makirg  void  indictments  thereunder  because  the  crime  is  not 
sufficiently  defined  in  this  statute  ? 

Taking  up  the  first  point,  reference  is  made  to  preceding  quota- 
tions and  citations  herein,  introduced  for  the  purpose  of  showing  that 
the  Trans-Missouri  case  in  the  Supreme  Court  estaolished  the  principle 
that  the  antitrust  law  applied  to  all  combinations  in  restraint  of  trade, 
whether  reasonable  or  unreasonable,  and  in  these  very  decisions  recog- 
nized this  principle  of  common-law  distinction. 

It  is  of  course  well  settled  that — 

When  Congress  adopts  or  creates  common-law  offenses,  the  court  may  properly  look 
to  that  body  of  jurisprudence  for  the  true  meaning  and  definition  of  such  crimes,  if 
they  are  not  clearly  defined  in  the  act  creatinp^  them.    (In  re<5reene,  52  Fed.  R.,  111.) 

The  definition  of  this  phrase  has  been  set  forth  in  a  vast  number 
of  cases.  The  general  principle  laid  down  very  early  by  Chief  Jus- 
tice Tyndall  has  been  cited  again  and  again  as  applying  to  modern 
conditions. 

Section  24,  American  and  English  Encyclopedia,  650: 

And  in  deciding  whether  or  not  a  ^ven  restraint  is  reasonable,  the  courts  have 
universally  adopted  the  test  laid  down  m  the  leading  case  by  Chief  Justice  Tyndall: 

''We  do  not  see  how  a  better  test  can  be  applied  to  the  question  whether  reason- 
able or  not,  than  by  considering  whether  or  not  the  restraint  is  such  a  one  as  to  afFord 
a  fair  protection  to  the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests  of  the  public.  Whatever  restraint  is  larger  than 
the  necessary  protection  of  the  party  can  be  of  no  benefit  to  either;  it  can  only  be 

3[>pre8Bive,  and  if  oppressive,  it  is  in  the  eye  of  the  law  unreasonable. ''    (Homer  v. 
raves,  7  Bingluun,  743,  quoted  with  approval  by  Judge  Taft  in  U.  S.  v.  Addyston 
Pipe  Co.,  86  Fed.  Rep.,  282.) 
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Mr.  Justice  Peckham,  delivering  the  opinion  of  the  court  in  the 
Trans-Missouri  case  said: 

ContractB  in  restralBt  of  trade  have  been  known  and  spoken  of  for  hundreds  of  yean, 
both  in  England  and  in  this  country,  and  the  term  includes  all  kinds  of  those  con- 
tracts which  in  fact  restrain  or  may  restrain  trade.  Some  of  such  contracts  have  been 
held  void  and  unenforceable  in  the  courts  by  reason  of  their  restraint  being  unreason- 
able, while  oUiers  have  been  held  valid  because  they  were  not  of  tiiat  nature. 

And  Mr.  Justice  White,  who  delivered  the  opinion  in  which  the 
four  dissenting  justices  concurred,  said: 

• 

It  is  imnecessary  to  refer  to  the  authorities  showing  that  although  a  contract  may  in 
some  measure  restrain  trade,  it  is  not  for  that  reason  void,  or  even  voidable,  unless  the 
restraint  which  it  produces  be  unreasonable.  The  opinion  of  the  court  concedes  this 
to  be  the  settled  doctrine. 

One  of  the  few  propositions  upon  which  the  entire  court  agreed 
was  on  the  common-law  distinction  between  reasonable  and  unreason- 
able restraint  of  trade. 

As  early  as  Mitchel  v.  Reynolds  (supra)  in  the  year  1711,  we  find 
reasons  given  for  refusal  to  enforce  sucn  contracts,  as  follows: 

1 .  The  mischief  which  may  arise  to  the  party  by  loss  of  his  liveli- 
hood. 

2.  To  the  pubUc  by  depriving  it  of  a  useful  member. 

3.  The  great  abuses  tnese  voluntary  restraints  are  liable  to  from 
corporations  who  are  perpetually  laboring  for  exclusive  advantages 
in  trade,  and  to  reduce  it  into  as  few  hands  as  possible. 

In  another  leading  case  upon  this  subject  (Alger  v,  Thacher,  19 
Pick.,  51),  the  court  stated  forcibly  the  considerations  of  public 
policy  involved : 

(1)  Such  contracts  injure  the  parties  making  them,  because  they  diwiiniwh  their 
means  of  procuring  livelihoods  and  a  competency  for  their  families.  They  tempt 
improvident  persons  for  the  sake  of  present  gain  to  deprive  themselves  of  the  power 
to  make  future  acquisitions.  And  they  expose  such  persons  to  imposition  and  oppres- 
sion. (2)  They  tend  to  deprive  the  public  of  the  services  of  men  in  die  emDlo3rment8 
and  capacities  in  which  they  may  be  most  useful  to  the  communitv  as  weu  as  tibem- 
8^1\yBs.  (3)  Thev  discourage  industry  and  enterprise,  and  diminish  the  products  of 
ingenuitv  and  skill.'  (4)  They  prevent  competition  and  enhance  prices.  (6)  They 
expose  the  public  to  all  the  evils  of  monopoly.  And  this  especially  is  apphcable  to 
wealthy  companies  and  laige  corporations,  who  have  the  means,  unless  restrained  by 
law,  to  excluae  rivalry,  monopolize  business,  and  engross  the  market. 

An  agreement  which  operates  merely  in  partial  restraint  of  trade  is  good,  provided 
it  be  not  unreasonable  and  there  be  a  consideration  to  support  it.  (Navigation  Co.  v, 
Winsor,  20  Wall.,  64.) 

Summing  up  the  Maxim-Nordenfelt  case  (App.  Cas.,  535)  Mr. 
Justice  White,  dissenting  in  Trans-Missouri  case  <166  U.  S.,  347), 
said: 

The  matter  was  finally  set  at  rest  by  the  House  of  Lords  in  Nordenfelt  v.  Maxim- 
Nordenfelt  Company.  ♦  ♦  ♦  In  this  case  it  was  held  that  *  ♦  *  whether  a 
contract  was  invalid  because  of  restraint  of  trade  must  depend  upon  whether,  on  con- 
sidering all  the  circumstances,  the  contract  was  found  to  be  reasonable  or  unreasonable. 

The  line  *  *  *  between  these  ille^  contracts  and  Uie  innumerable  valid 
afi^eements  that  are  daily  made  in  the  business  world  had  been  drawn  by  long  lines 
of  decisions.  (U.  S.  v.  Trans-Mo.  Assn.  (C.  C.  A.),  58  F.  R.,  67.  Approved  in  Dueber 
Wateh  case,  66  Fed.  R.,  643  (C.  C.  A.). 

The  general  principle  of  reasonableness  though  at  first  applied  to 
contracts  whicn  were  of  very  narrow  scope,  and  where  the  restraint 
was  ancillary  to  a  different  pur})ose,  has  in  the  course  of  business 
development  been  found  equally  applicable  to  contracts  of  far  greater 
importance  and  scope,  and  in  no  sense  subsidiary  or  ancillary. 
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Most  of  the  early  decisions  dealt  with  contracts  whereby  a  man 
''contracted  himseu  out  of  business/'  usually  in  connection  with  the 
sale  of  that  business  to  some  one  else.  The  distinction  therefore  has 
at  times  been  suggested  in  the  course  of  ar^ment  that  such  con- 
tracts as  may  be  referred  to  as  ancillary  may  be  reasonable,  but  that 
contracts  which  are  not  ancillary,  but  whose  main  or  sole  purpose  is 
the  restriction  of  competition,  can  not  in  any  case  be  held  reasonable 
at  common  law. 

This  distinction  is  not  borne  out  by  the  cases  or  by  general  prin- 
ciples. First,  as  to  general  principle.  It  is  hard  to  see  how  any 
restriction  can  be  more  complete,  or  more  entirely  suppress  compe- 
tition so  far  as  the  person  making  the  restriction  is  concerned,  than 
a  contract  where  a  man  agrees  to  entirely  cease  to  work  at  a  certain 
business.  If  there  is  any  merit  in  the  suggestion  that  has  been  made 
in  several  cases,  namely,  that  contracts  which  regulate  competition 
are  proper  while  those  which  totally  suppress  competition  are  im- 

S roper  and  unlawful,  it  would  seem  that  such  ''contracting  out  of 
usiness"  is  of  the  unlawful  sort.  It  has  nevertheless  been  sus- 
tained for  several  centuries.  On  principle,  therefore,  it  would  seem 
that  if  such  a  contract  for  the  complete  suppression  of  competition 
can  be  sustained,  it  would  be  proper  to  sustain  a  contract  where  the 
restriction  only  goes  to  a  certam  amount  of  the  competition,  as 
toward  the  regulation  of  prices,  the  amount  of  the  output,  methods 
of  sellings  etc.,  where  the  competition  is  by  no  means  completely 
suppressed,  but  is  merely  regulated. 

Taking  up  the  cases  on  this  question,  there  have  been  a  number  of 
well-considered  decisions  holding  contracts  in  restraint  of  trade  to 
be  lawful  which  were  not  in  any  sense  ancillary.  In  fact,  very  few, 
if  any,  cases  exist  where  the  decision  is  expressly  based  on  any  dis- 
tinction between  ancillary  and  nonancillary  contracts. 

The  first  report  given  on  the  subject  in  the  Year  Book  involved  the 
sale  of  a  dyeing  establishment,  with  the  further  agreement  that  the 
vender  should  not  go  into  the  dyeing  business  on  tnat  street  in  Lon- 
don for  six  months.  The  severitv  with  which  the  courts  handled 
cases  of  this  kind  is  shown  by  the  fact  that  this  contract,  which 
would,  beyond  all  question,  be  sustained  to-day,  was  held  void,  the 
judge  remarking  that  if  the  plaintiff  were  in  court  he  would  go  to 
prison  until  he  paid  a  fine  to  tne  King. 

There  was  an  early  period  in  English  history  when  the  courts  set  their  faces  against 
all  restrictions  upon  trade  aUke,  whether  limited  or  unlimited.  This  period  has  long 
since  passed  away.    (Maxim-Nordenfeldt  v.  Nordenfelt,  L.  R.  (1893),  ch.  630,  661.) 

Judges  as  far  back  as  the  reign  of  Henry  V,  and  certainly  during 
the  reign  of  Queen  Elizabeth,  appear,  as  has  been  already  stated,  to 
have  considered  that  even  contracts  in  partial  restraint  of  trade 
were  uniformly  void  in  law. 

But  as  trade  progressed  it  was  necessarily  discovered  that  a  doctrine  so  rigid  must 
be  iniurious  to  the  State  itself.  In  the  same  way  and  at  about  the  same  date  by-laws 
whicn  were  in  mere  regalation  of  trade  came  to  be  distinguished  from  those  which  were 
in  unlimited  restraint  of  it.  *  *  *  One  reason  for  Uie  adoption  of  a  more  elastic 
doctrine  appears  from  the  judgment  delivered  in  Broad  v.  Jolyffe  (Cro.  Jac,  596). 
*  *  *  The  courts,  yielding  to  the  progress  of  industry  and  commerce,  finaUy  de- 
cided that  a  man  mi^ht  restrain  himsdf  voluntarily  and  upon  valuable  consideration 
from  using  his  trade  in  a  particular  place.  (Monopolies  and  Industrial  Trusts,  Beach, 
p.  22.) 
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By  later  statutes  there  was  an  enlargement  of  the  power  of  com- 
binatioa  between  workman  and  workman  and  between  master  and 
master  for  the  purpose  of  maintaining  and  enforcing  their  respec- 
tive interests  and  to  remove  the  objection  of  being  m  restraint  of 
trade  to  which  some  of  the  combinations  had  been  obnoxious.  (34 
and  35  Victoria,  chs.  31  and  39,  and  40  Victoria,  ch.  22.) 

The  law  upon  this  subject  in  this  coimtry  has  followed  somewhat 
the  development  in  England,  but  it  has  not  been  confined  by  techni- 
cal limitations  established  in  that  country.  A  court  of  equity  in  this 
country  will  inquire  '^not  whether  the  restraint  extends  to  an  entire 
State  or  nation,  but  whether  it  is  a  reasonable  and  proper  protection 
of  the  party  in  whose  favor  the  covenant  is  made  and  whether  it  Is 

?rejudicial  to   the  public  interests.*'     (Monopolies   and  Industrial 
'rusts,  p.  28,  Betch.) 

Mogul  Steamship  Company  v.  McGregor  (L.  R.,  23  Q..  B.  D., 
598):  This  case  is  important  for  the  present  consideration  from 
two  points  of  view.  First,  because  it  represents  a  combination 
with  no  element  of  an  ancillary  contract,  and,  secondly,  shows  a 
remarkable  development  from  tne  old  dyer's  case  several  hundred 
years  prior,  which  change  is  due  to  the  comprehensive  development 
of  the  principle  of  combination  in  business  which  has  taken  place. 

This  case  sustains  as  legal  certain  acts  creating  monopolies,  for 
the  increasing  of  or  maintaining  of  prices,  that  haa  previously  been 
held  illegal  and  void.  The  acts  complained  of  were  restrictive  con- 
tracts granting  to  merchants  a  rebate  of  5  per  cent  on  freights 
should  they  send  all  their  freight  from  China  by  the  combined  Imes. 
It  was  held  that  the  association  being  formed  by  the  defendants 
with  a  view  of  keeping  the  trade  in  their  ovm  hands,  and  not  with 
the  intention  of  ruining  the  trades  of  the  plaintiffs,  or  through  any 
personal  malice  or  ill  will  toward  them,  was  not  unlawful,  and  that 
no  action  for  conspiracy  was  maintainable. 

It  has  been  held  that  an  agreement  to  parcel  out  among  the  parties 
to  it  the  stevedore  business  of  a  port,  and  so  to  prevent  competition 
among  the  parties  and  to  keep  up  the  price  of  the  work,  is  not  neces- 
sarily invalid  if  carried  into  effect  by  the  proper  means.  (Collins  v. 
Locke,  41  L.  T.,  N.  S.,  292.) 

It  is  perfectly  lawful  for  the  owners  of  three  quarries  to  agree  that  they  will  sell  their 
cormmodities  upon  terms  suitable  to  themselves,  and  which  they  approve  of;  and 
although  the}r  know  that  the  purchaser  is  going  to  supply,  or  offer  to  supply,  the  cor- 
pK>ration  of  Birmingham  with  the  commodity,  that  does  not  in  the  least  restrict  their 
right  to  deal  inter  se  nor  does  such  dealing  deserve  to  be  characterized  as  a  conspiracy. 
There  is  nothing  illegal  in  the  owners  of  commodities  agreeing  that  they  will  sell  as 
between  themselves  at  a  certain  price,  leaving  one  of  them  to  make  any  other  profit 
that  he  can.    (Jones  v.  North,  L.  R.  19  Eq.,  426.) 

Fowler  v.  Park  (131  U.  S.,  88):  This  case  involved  a  contract  not 
ancillary  in  its  nature.  The  agreement  provided  that  the  parties 
should  enjoy  a  monopoly  of  the  sale  of  a  patent  medicine  within  a 
defined  rerion  in  the  United  States,  and  provided  further  that  the 
medicine  should  not  be  sold  below  a  certain  rate  or  price.  It  was 
held  that  this  contract  was  not  unreasonable  or  invalid  as  in  restraint 
of  trade. 

Wickens  t?.  Evans  (3  Younge  &  J.,  318):  This  case  involved  an 
agreement  between  these  persons  engaged  in  the  manufacture  of 
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trunks  and  boxes;  they  divided  up  the  territory  of  England  into 
three  parts  and  agreed  that  each  would  not  go  into  or  send  into  the 
territory  of  the  other  two,  nor  suffer  any  goods  manufactured  to  go 
out  of  his  reserved  territory.  They  further  agreed  not  to  assist  any 
person  who  opposed  all,  or  any,  or  either  of  the  parties;  nor  to  pur- 
chase any  tea  cnest  or  chests  at  a  higher  price  than  6  pence  or  8  pence 
each.  'They  further  agreed  that  in  case  any  opposition  should  appear 
to  them  they  would  combine  together  for  mutual  and  beneficial  pro- 
tection; that  they  would  not  act  prejudicial  to  the  interests  of  each 
other,  but  aid  and  assist  each  other  in  every  way  possible. 

This  contract  for  the  division  of  territory  was  not  an  ancillary 
contract.     It  was  sustained  by  the  court. 

In  the  opinion,  Vaughan,  B.,  stated:  'Mn  my  opinion  this  was  an 
honest  ana  upright  contract,  which  has  been  tne  question  in  all  the 
cases;  and  a  contract  by  which  the  parties  are  not  injured,  as  they 
may  be  supplied  on  easier  terms.'* 

Wiggins  Ferry  Company  v.  Chicago  and  Alton  Railroad  Company 
(73  Missouri,  389):  In  this  case  the  ferry  company  had  by  its  charter 
an  exclusive  right  to  ferry  all  freight  between  St.  Louis  and  the  com- 
pany's lands  on  the  opposite  Illinois  shore.  A  contract  was  entered 
into  with  the  railroad  company  by  which  the  railroad  company 
agreed  that  it  would  always  employ  the  ferry  company  in  trans- 
ferring persons  and  property  across  the  river.  A  clause  in  the  con- 
tract declared  that  the  object  of  the  ferry  company  was  to  secure  to 
itself  the  ferrying  business  between  the  Illinois  and  Missouri  shores  of 
all  freights  and  passengers  carried  by  the  railroad  company. 

It  was  held  that  this  contract  was  not  void  as  being  against  the 
public  policy,  nor  was  it  void  as  being  in  restraint  of  trade.  Con- 
tracts are  held  void  on  this  ground  only  when  they  operate  a  general 
restraint  of  trade.  '^This  contract  was  limited  in  its  operation  to  a 
single  place,  and  at  that  place  did  not  wholly  prohibit  the  ferrying 
business,  but  only  limited  it  to  one  company.'' 

Skrainka  v,  Scharringhausen  (8  Mo.  App.,  523):  In  this  case,  24 
persons,  owners  and  operators  of  stone  quarries  in  a  section  of  St. 
Louis,  agreed  that  in  view  of  the  ^reat  competition  existing,  with  a 
tendency  to  depress  the  price  of  building  rock  so  as  to  make  it  impos- 
sible to  work  quarries  at  a  profit,  it  was  desirable  to  agree  on  a  plan 
which  would  secure  a  fair,  proportionate  sale  of  the  produce  at  uni- 
form prices  and  living  rates.  The  contract  provided  that  none  of  the 
subscribers  would,  for  a  period  of  six  months,  sell  any  building  stone 
or  produce  of  any  quarry  in  St.  Louis  south  of  a  fixed  line,  except  as 
set  forth  in  the  agreement;  an  exclusive  agent  was  appointed  to  sell 
on  account  of  the  contracting  parties  the  stone  of  said  quarries,  giv- 
ing each  quarry  its  proportionate  share,  taking  into  consideration  its 
location  and  producing  capacity.  The  price  of  the  rock  was  set  out 
in  the  instrument.  A  supervisory  committee  of  five  was  provided 
to  see  that  the  agent  dealt  fairly  with  each  quarry,  to  adjust  prices, 
and  hear  complaints.  The  sum  of  $100  damages  was  fixed  as  liqui- 
dated damages  for  each  violation  of  the  agreement. 

The  defendant  was  sued  for  $100  damages  in  violation  of  the  agree- 
ment. There  was  no  dispute  as  to  the  facts,  the  appellant  contending 
that  the  agreement  was  against  public  policy. 
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The  court  said: 

We  are  of  opinion  that  the  agreement  in  the  present  case  is  not  one  which 
clearly  upon  its  face  is  mischievous  and  which  ought  to  be  declared  void  with 
a  view  to  protecting  individuals  or  the  general  public. 

The  court  further  stated  that  they  knew  of  no  case  m  recent  times 
in  which  a  contract  such  as  the  one  above  had  been  declared  ill^al. 

Manchester,  etc.,  Railroad  Company  v.  Concord  Railroad  Company 
(N.  H.  )  (20  Atl.  Rep.,  383) :  In  this  case,  one  railroad  company  was 
under  a  contract  to  use  the  roadbed,  rolling  stock,  and  eqmpment  of 
another  railroad  company  which  was  its  rival  and  competitor.  The 
contract  was  made  for  the  purpose  of  preventing  competition,  but  not 
for  the  purpose  of  raising  prices  of  transportation  above  a  reasonable 
standard.  There  was  a  statute  (act  of  New  Hampshire,  July  5,  1867) 
forbidding  the  consolidation  of  competing  railways  and  rendering 
illegal  any  contract  whereby  the  roadbed,  rolling  stock,  and  equip- 
ment of  one  competing  line  is  to  be  operated  and  controlled  by  an- 
other. This  was  pleaaed  in  defense  to  a  bill  in  equity  for  an  account- 
ing and  return  ol  consideration  to  plaintiff,  whose  property  and 
equipment  passed  to  the  defendant  under  the  contract. 

The  contract  was  held  not  to  be  void  as  against  public  policy. 

See  also  Chicago  Railroad  v,  Pullman  Company  (139  U.  S.,  79) 
(Pullman  car  exclusive  contract);  Express  cases  (117  U.  S.,  1); 
Stock  Yards  Company  v.  Keith  (139  U.  S.,  128). 

Gibbs  V.  Consolidated  Gas  Company  of  Baltimore  (134  U.  S., 
396) :  This  case  involved  an  agreement  between  two  competing  gas 
companies  in  the  city  of  Baltimore  wherein  they  agreed  to  enter  into 
an  arrangement  each  with  the  other  whereby  the  business  of  each 
might  be  conducted  in  a  more  profitable  manner  than  at  present.  It 
seems  that  in  this  case,  by  a  special  statute,  contracts  of  this  char- 
acter between  public-service  companies  were  inhibited  and  declared, 
by  positive  terms,  to  be  utterly  null  and  void,  and  the  court  refused 
to  enforce  the  terms  of  the  contract.  But  the  court,  through  Chief 
Justice  Fuller,  makes  the  reservation  that  contracts  of  this  character 
which  are  not  against  public  policy  are  free  from  objections,  and 
may  be  enforced. 

Finally,  the  circuit  court  of  appeals'  decision  in  the  Trans-Missoim 
case  completely  supports  the  argument  as  to  the  broad  use  of  the  word 
'^reasonaole.''  This  is  the  leading  case  on  the  subject,  as  of  course 
the  decision  of  the  Supreme  Court  in  this  same  case  eliminated  the 
question  of  "reasonable"  altogether  and  ended  discussion  of  the  mat- 
ter after  1897. 

In  this  decision  the  circuit  court  of  appeals  proceeded  throughout 
on  the  broad  use  o.f  the  phrase  "reasonable  restraint''  with  no  dis- 
tinctions as  to  ancillary  contracts,  but  solely  with  reference  to  the 
relation  to  general  public  policy. 

Thus  an  examination  of  the  cases  shows  that  about  one-third  of 
those  collected  on  the  subject  held  valid  contracts  which  were  not 
ancillary.  It  must  be  remembered  that  such  a  class  of  contracts  has 
only  become  frequent  in  very  modern  times,  so  that  by  far  the  greater 
number  of  decisions  would  naturally  have  to  do  with  those  earlier 
contracts  which  were,  by  the  very  restricted  nature  of  ancient  trade, 
ancillary  in  their  character.  Had  there  been  a  long  course  of  deci- 
sions applied  to  modern  conditions,  as  there  has  been  to  ancient  con- 


SHEBMAN  ANTITBUST  LAW.  347 

ditionsi  we  would  undoubtedly  have  had  an  equal  or  far  neater  num> 
ber  of  decisions  following  this  modern  principle,  uphoWing  certain 
contracts  in  restraint  of  trade  as  reasonable,  although  not  in  any 
sense  ancillary. 

IS  THE   PHRASE   SUFFICIENTLY   DEFINITE? 

The  second  question  in  connection  with  the  use  of  this  phrase 
''reasonable  restraint  of  trade'*  is  whether  it  imports  an  element  of 
undue  uncertainty  into  a  criminal  statute. 

As  pointed  out  m  the  cases  cited  above,  the  words  have  been  largely 
construed  in  a  great  number  of  cases  and  over  a  long  period  of  time. 
It  should  be  further  pointed  out  also  that  as  a  practical  consideration 
the  antitrust  law,  though  criminal  in  part,  has  been  chiefly  applied 
as  a  civil  statute.  Practically  all  of  the  great  cases  more  recently 
tried  under  this  law  have  been  by  bill  in  equity  and  injunction.  Very 
few,  if  any.  criminal  cases  have  ever  been  successfully  brought  to 
the  issue  ol  conviction  under  this  law,  as  compared  with  hundreds 
of  civil  cases  so  successfully  tried.  As  a  practical  question,  there- 
fore, this  objection  to  the  use  of  this  phrase  is  relatively  very  unim- 
portant. Tne  objection  will  apply  only  in  case  of  a  criminal  appli- 
cation of  the  law,  and  this  criminal  application,  judging  from  the 
past,  is  quite  infrequent. 

As  a  legal  consideration,  also,  the  insertion  of  this  phrase  does  not 
add  to  the  indefiniteness  of  the  present  statute  to  such  an  extent  as 
to  be  open  to  the  objection  referred  to.  Absolute  certainty  is  not  a 
prerequisite  of  a  criminal  statute,  but  simply  such  a  degree  of  cer- 
tainty as  is  reasonably  possible  in  the  description  of  the  subject 
matter. 

The  only  case  at  all  analogous  which  is  opposed  to  this  view  is 
that  of  United  States  v,  Tozer  (52  Fed.  Rep.,  917),  where  it  was  held 
that  there  can  be  no  conviction  under  the  provisions  of  an  act  pro- 
hibiting imdue  preference  in  a  case  where  the  jury  is  required  to  de- 
termine whether  the  preference  is  reasonable  or  unreasonable. 

Elliott  on  Railroads,  a  respectable  authority,  volume  4,  page  723, 
states  that  this  doctrine  is  opposed  to  that  asserted  in  othr  cases. 

In  the  case  of  United  States  v,  Baltimore  and  Ohio  Railroad  (153 
Fed.  Rep.,  997)  the  railroad  was  indicted  under  the  same  act  for 
practicing  unreasonable  discrimination,  and  the  indictment  was  held 
Dad  for  not  showing  the  particulars  of  the  allf^ged  unreasonable  and 
unjust  discrimination,  but  no  such  objection  was  raised  to  the  act 
itself  as  was  raised  in  the  Tozer  case. 

In  the  case  of  Czarra  v.  Board  of  Local  Supervising  Inspectors 
of  the  District  of  Columbia  (25  App.  D.  C,  443)  the  medical  prac- 
titioner was  convicted  under  the  act  of  Congress  approved  June  3, 
1896,  of  "unprofessional  and  dishonorable  conduct."  The  point 
considered  by  the  court  was  whether  these  words  were  sufficient  to 
satisfy  the  sixth  amendment,  which  preserves  the  right  of  the  ac- 
cused in  all  criminal  prosecutions  to  be  informed  of  the  nature  and 
cause  of  the  accusation  against  them.     In  this  case  the  court  said: 

This  obvious  duty  must  be  performed  by  the  legislature  iteelf  and  can  not  be  dele- 
gated to  the  judiciary.  It  may  doubtless  be  accom])lifihed  by  the  use  of  words  or 
terms  of  settled  meaning  or  which  indicate  offenses  well  known  to  and  defined  by 
the  common  law.  Reasonable  certainty  in  view  of  the  conditions  is  all  that  is  re- 
quired, and  liberal  effect  is  always  to  be'given  to  the  legislative  intent  when  possible. 
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The  act  of  March  2,  1893,  known  as  the  safetj-appliance  law,  makes 
it  unlawful  for  any  common  carrier  engaged  m  interstate  commerce 
to  run  any  train  in  such  traffic  that  has  not  a  '^sufficient  number  of 
cars  in  it  so  equipped  with  power  or  train  brakes  that  the  engineer 
of  the  locomotive  drawing  such  train  can  control  its  speed  without 
requiring  the  brakeman  to  use  the  common  hand  brake  for  that  pur- 
pose'* (sec.  1). 

A  number  of  convictions  have  been  had  under  this  act,  and  the 
point  of  indebtedness  has  never  been  successfully  raised,  if  raised 
at  all.  In  Johnson  v.  Southern  Pacific  Company  (117  Fed.  Rep., 
469)  the  court  said,  referring  to  this  act: 

The  act  of  March  2,  1893,  is  a  penal  titatute.  *  *  *  Its  terma  are  plain  and 
free  from  doubt,  and  its  meaning  is  clear. 

Coming  now  to  the  construction  of  the  Sherman  law  itself  in  this 
connection,  it  will  bs  observed  that  there  was  a  period  from  1890, 
when  the  law  was  passed,  to  1897  (at  which  time  tne  Supreme  Court 
ruled  the  question  of  reasonableness  or  unreasonableness  out  of  the 
matter  entirely),  during  which  time  the  consideration  of  the  law  in 
the  more  important  cases  practically  insorti^d  the  word  '* reasonable," 
and  yet  durmg  this  entire  period,  which  is  the  only  period  in  which 
this  particidar  question  could  have  been  raised,  the  question  of  in- 
definiteness  as  a  ppnal  statute  was  never  raised,  so  far  as  is  known. 

The  leading  and  conclusive  case  during  this  p?riod  was  that  of 
United  Stat'^s  v.  Trans-Missouri  Freight  Association,  in  the  circuit 
court  of  appeals,  1893  (58  Fed.  Rep.,  58),  decided  by  Judges  San- 
bom,  Shiras,  and  Thayer.  In  this  aecision  it  was  held  that  the  act 
applied  only  to  unreasonable  restraint  of  trad*^.  The  court  used  the 
following  language  in  discussing  certain  specified  cases : 

The  main  purpose  of  contracts  of  these  classes  that  are  thus  held  illegal  is  to  sup- 
press, not  merely  to  regulate,  competiton.  *  *  *  It  is  evident  that  there  is 
a  wide  difference  between  such  contracts  and  those  the  purpose  of  which  is  to  so 
regulate  competition  that  it  may  be  fair,  open,  and  healtny,  and  whose  restriction 
upon  it  is  slight  and  only  that  which  is  necessary  to  accomplish  this  purpose. 

And  again: 

These  decisions  rest  upon  broader  ground,  on  the  ground  that  the  main  purpose 
of  the  obnoxious  contract  was  to  suppress  competition,  and  that  they  thus  tended 
to  effect  an  unreasonable  and  unlawtui  restraint  of  trade. 

And  again: 

There  is  a  plain  tendency  in  the  later  authorities  to  repudiate  the  proposition 
that  there  is  any  hard  and  !ast  rule  that  contracts  in  general  restraint  of  trade  are 
illegal,  and  to  apply  the  test  of  reasonableness  to  all  contracts,  whether  the  restraint 
be  general  or  partial.  ♦  ♦  *  If  further  authority  is  wanted  for  the  prop06ition 
that  it  is  not  tne  existence  of  the  restriction  of  competition,  but  the  reasonableness 
of  that  restricaon,  ^at  is  the  test  of  the  validity  of  the  contracts  that  are  claimed 
to  be  in  restraint  of  trade,  it  will  be  found  in— 

a  number  of  cases  thereupon  cited. 

The  court  was  of  course  fully  aware  that  this  was  a  criminal  statute, 
and  yet  it  construed  it  as  containing  exactly  the  phraseology  that  is 
now  being  criticised  as  being  too  indefinite. 

It  must  be  remembered  that  for  the  purposes  of  this  argument  this 

g articular  decision  is  final  and  concluuve.     This  is  the  decision  of  the 
ighest  court  that  has  passed  on  the  question  of  the  use  of  the  word 
** reasonable*'  in  connection  with  the  antitrust  law.     The  Supreme 
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Court  eliminated  the  question  entirely  in  1897^  so  that  it  has  not  had 
occasion  to  pass  thereon. 

But  the  language  of  the  Supreme  Court  itself  in  1897  in  the  Trans- 
Missouri  case  IS  also  significant,  although  it  did  eliminate  this  ques- 
tion. Four  members  of  that  court  were  of  the  opinion  that  the  word 
** unreasonable"  should  be  in  the  statute,  with  all  the  implication  that 
that  opinion  carries  as  to  the  propriety  of  the  use  of  that  word,  while 
the  opmion  of  the  majority  of  the  court  wont  so  far  as  to  use  the  fol- 
lowing language  in  connection  with  this  phrase  : 

These  considerationB  are,  however,  not  lor  us.  If  the  act  ought  to  read  as  contended 
for  by  defendants,  Congress  is  the  body  to  amend  it,  and  not  this  court. 

In  this  connection  it  is  also  necessary  to  refer  to  the  language  of 
Mr.  Justice  Brewer  in  the  Northern  Securities  case  (193  U.  S.,  361), 
where  he  said  in  regard  to  past  decisions  that  **the  ruling  should  have 
been  that  the  contracts  there  presented  were  unreasonable  restraints 
of  interstate  trade,"  thereby  giving  his  assent  to  the  propriety  of  the 
use  of  such  language  in  connection  with  the  antitrust  law. 

In  concluding  the  consideration  of  the  use  of  this  phrase  it  is 
possibly  well  to  suggest  also  that,  Uke  aU  other  branches  of  the  law, 
the  law  of  combinations  must  keep  pace  with  economic  conditions  and 
be  developed  to  fit  modem  facts;  that  while  this  phrase  has  already 
been  construed  for  many  years,  it  is  fair  to  say  that  it  involves  one  of 
the  most  important  questions  of  public  policy,  and  probably  will  have 
to  be  construed  still  further  by  the  courts;  that  such  necessity  for 
further  construction  must  be  faced;  that  it  is  not  to  be  avoided;  and 
that  the  bill  in  question  will  of  itself  produce  a  necessary  advance  in 
that  application  of  the  law  to  modern  conditions  that  modem  condi- 
tions imperatively  require. 

"class  legislation"  defined. 

.  This  bill  is  not  what  is  known  as  ^^class  legislation."  Accurately 
speaking,  the  legislation  which  is  objected  to  under  this  rather  crude 
term  is  legislation  which  is  contrary  to  the  spirit  of  the  fourteenth 
amendment  in  failing  to  give  to  all  citizens  tne  equal  protection  of 
the  laws.  (It  is,  of  course,  to  be  remembered  that  the  fourteenth 
amendment  applies  to  the  States  and  not  to  the  Federal  Government, 
but  nevertheless  the  fundamental  principle  involved  in  that  amend- 
ment is  to  a  certain  extent  appUcaole  to  Federal  legislation.) 

Class  legislation,  or  discrimmation  in  legislation,  is  objectionable 
only  when  the  discrimination  is  not  based  on  substantial  grounds  of 
diflference.  The  rule  is  that  the  line  of  classification  must  have  a 
direct  connection  with  the  difference  in  privilege  or  duty  pertaining  to 
the  different  classes.  Legislation  by  classes  is  the  rule  rather  than  the 
exception.  Legislation  differs  when  it  is  applied  to  railroads,  to 
steamboats,  to  sail  vessels,  to  industrial  corporations,  to  banks,  to  in- 
surance companies,  to  private  citizens,  and  in  innumerable  other  cases, 
each  one  of  these  classes  being  subject  to  certain  special  laws,  ana 
necessarily  so.  The  sole  Question  is  whether  the  special  legislation 
is  justifiea  by  a  corresponcung  special  difference  as  to  its  objects. 

In  this  bill  corporations  whicn  give  a  certain  high  degree  of  infor- 
mation are  allowed  certain  nrivileges.  The  connection  between  the 
two  points  is  obvious  and  close  and  forms  a  proper  basis  for  a  regu- 
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lation  of  interstate  commerce.  The  bill  admits  that  reasonable  com- 
bination is  proper.  This  Ls  based  on  public  policy.  But  if  such  com- 
bination, carrying  as  it  does  the  possibility  of  the  concentration  of 
great  industrial  power,  is  to  be  allowed,  it  is  a  necessary  corollary 
that  it  must  be  supervised  and  regulated;  and  supervision  must  have, 
as  its  first  essential,  the  means  of  securing  sufficient  information*. 
This  feature  is  also  based,  therefore,  on  public  policy.  The  distinc- 
tion between  the  rights  of  registered  ana  nonregistered  corporations 
is  fully  justified  by  the  distinction  as  to  the  methods  of  regulation 
and  supervision  which  is  thus  ^iven  by  such  registration  and  the 
information  obtained  therebv.  In  other  words,  rf  the  Government 
is  to  recognize,  as  it  probably  must,  the  tendency  toward  combina- 
tion, it  is  obliged  to  have  added  powers  of  supervision,  through  pub- 
licitv,  as  to  the  methods  of  such  combination. 

Therefore,  the  two  features,  privilege  of  reasonable  combination 
and  the  duty  of  giving  information,  are  not  only  relevant  and  prop- 
erly connected,  and  form  a  true  basis  for  a  leeal  classification,  but 
are  essentially  inseparable  and  must  be  enactea  into  law  at  one  and 
the  same  time  and  in  the  same  bill. 

Legislation  which,  in  carrying  out  a  pubtic  purpose,  is  limited  in  ita  application, 
if  within  the  sphere  of  its  operation  it  affects  all  persons  similarly  situated,  is  not 
within  the  amendment  (the  fourteenth  amendment).  (Barbier  v.  Connolly  (Laun- 
dry case),  113  U.  S.,  27:  United  Railway  Company  v.  Beckwith,  129  U.  S.,  26,  and 
cases  cited  therein;  Kailroad  Cattle  damage  case.) 

ClasBification  must  always  rest  upon  some  difference  which  bears  a  reasonable  and 
just  relation  to  the  act  in  respect  to  which  the  classification  is  proposed,  and  can 
never  be  made  arbitrarily  and  without  any  such  basis.  (Gulf,  Colorado  ana  Santa  Fe 
Railway  v.  Ellis,  166  U.  S.,  155.) 

The  inhibitions  of  that  section  (section  1  of  the  fourteenth  amendment)  are  laid 
upon  the  action  of  the  several  States  and  have  no  reference  to  legislation  by  Congreas. 
(Chinese  Summary  trial,  presumption  of  guilt;  In  re  Sing  Lee,  M  Fed.  Rep.,  337.) 

The  equal  protection  of  the  law  *  ♦  *  does  not  forbid  classification.  ♦  ♦  * 
The  power  of  classification  has  been  upheld  whenever  such  classification  proceeds 
upon  any  difference  which  has  a  reasonable  relation  to  the  object  soudit  to  be  accom- 
plished. (Atchison  Railway  v.  Matthews,  174  U.  S.,  103.  »ee  also  Kentucky  Rail* 
road  Tax  cases,  115  U.  S.,  321.) 

SUGGESTED   AMENDMENTS. 

I  would  suggest  certain  amendments,  largely  matters  of  detail,  as 
follows: 

(1)  Page  1;  lines  8  and  9,  strike  out  the  words  "affected  by  this 
act''  and  insert  in  lieu  thereof  "engaged  in  commerce  among  the 
States,  or  between  a  State  and  a  Territory,  or  between  a  State  and  the 
District  of  Columbia,  or  with  foreign  nations." 

(2)  The  section  numbers  of  this  act  should  be  changed,  section's 
being  made  section  9,  etc.,  throughout  the  act,  as  apparently  there 
was  a  clerical  error  in  overlooking  the  fact  that  the  present  Snerman 
law  has  eight  sections. 

(3)  Page  3,  line  6,  insert,  after  the  words  "action  of  and  before 
the  words  "the  Commissioner,"  the  words  "cancellation  by."  This 
is  to  make  it  clear  that  the  appeal  provided  for  appUes  only  to  the 
cancellation  of  registration,  as  was  intended  by  the  wording  nere. 

(4)  Page  5,  line  1,  strike  out  the  words  "declaring  that  in  his" 
and  insert  in  heu  thereof  the  word  "disapproving."  Line  2  strike 
out  the  word  "judgment"  and  the  woras  "is  in  imreasonable. " 
Lines  3  and  4  strike  out  the  words  "restraint  of  trade  or  commerce 
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among  the  several  States  or  with  foreign  nations/'  so  that  the  clause 
as  thus  amended  will  read:  ^'may  enter  an  order  disapproving  such 
contract  or  combination."  This  is,  in  substance,  all  that  is  intended 
by  this  section.  The  phraseology  stricken  out  is  not  necessary,  and 
is  somewhat  misleading,  inasmuch  as  it  gives  an  appearance  ot  a  ju- 
dicial finding  greater  in  extent  than  is  actually  given  by  the  section. 
The  whole  effect  of  the  finding  is  expressed  in  lines  4  to  16  on  page  5. 

(5)  Page  5,  line  7,  after  the  words  "this  act"  and  before  the  word 
"for,"  insert  the  words  " against  any  corporation  or  association  regis- 
tered under  this  act  or  against  any  individual."  This  amendment 
is  intended  to  cover  the  possible  evasion  of  the  provisions  of  the  act. 
As  the  act  now  stands  it  is  conceivable  that  corporations  desiring  to 
get  the  benefit  of  the  act  but  not  desiring  to  register  might  form  a 
straw  corporation  which  should  register,  include  that  corporation  as 
a  party  to  any  contract  which  they  desired  to  make,  and  then  that 
corporation  by  presenting  the  contracts  could  get  the  benefit  of  the 
act,  although  tne  real  parties  in  interest  were  unregistered  corpo- 
rations. 

(6)  Page  9,  hne  1,  strike  out  the  word  "this"  and  insert  in  lieu 
thereof  the  word  "  the."  Same  line,  after  the  word  "immunity"  and 
before  the  word  "if,"  insert  the  words  "provided  in  this  section." 
This  change  is  intended  to  make  it  clear  that  the  limitation  expressed 
in  this  clause  applies  to  all  the  immunities  referred  to  in  section  4, 
and  not  merely  to  tHe  one  last  mentioned. 

Respectfully  submitted. 

Herbert  Knox  Smith, 

Commissioner. 

Senator  Nelson.  The  committee  will  now  stand  adjourned  until 
Tuesday  next,  when  the  labor  people  will  be  heard. 

(Thereupon,  the  subcommittee  adjourned  imtil  Tuesday,  May  12, 
1908,  at  10  o'clock  a.  m.) 


Washington,  D.  C,  May  i«,  1908. 

The  subcommittee, pursuant  to  adjournment, met  at  10  o'clock  a.m. 

Present:  Senators  Nelson  (chairman),  Depew,  and  Dillingham. 

Senator  Nelson.  The  committee  will  proceed  with  the  hearing. 
[To  Mr.  Henry  B.  Martin:]  Do  you  appear  for  the  labor  organiza- 
tions ?    It  was  understood  we  were  to  near  them  to-day. 

Mr.  Martin.  I  appear,  Mr.  Chairman,  in  behalf  of  the  American 
Antitrust  League,  not  in  behalf  of  the  labor  organizations.  They 
have  representatives  of  their  own.  I  wiU  say  that  in  addition  to  my- 
self Mr.  F.  B.  Stebbins  will  be  here  this  morning  representing  our 
organization,  as  our  counsel,  and  if  the  representatives  of  the  labor 
organizations  wish  to  go  on  first,  I  will  gladly  yield  to  them  until  my 
counsel  arrives. 

Senator  Nelson.  Do  you  not  want  to  speak  yourself  ? 

Mr.  Martin.  Yes. 

Senator  Nelson.  Suppose  you  go  on  until  the  other  gentlemen  ar- 
rive^ so  that  we  may  not  lose  any  time. 

Mr.  Martin.  Very  well,  sir. 
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ADDITIONAL  STATEMEVT  OF  JAMES  A.  EIDBBT. 

Mr.  Emery.  With  your  permission,  Mr.  Chairman,  I  should  like 
to  have  about  five  minutes  at  this  time  to  call  attention  to  a  matter 
referred  to  in  the  record.  I  make  this  request  because  what  I  have  to 
say  is  in  direct  line  with  the  argument  submitted  to  you  last  by 
Professor  Jenks,  and  it  seems  best  that  this  statement  concerning  the 
Addyston  Pipe  and  Steel  Company  case  should  go  into  the  record 
as  nearly  as  possible  following  the  statement  of  Professor  Jenks  in 
connection  with  the  argument  presented  to  vou  by  him  as  to  whether 
the  expression  *' reasonable  or  unreasonable''  could  receive  or  had 
received  judicial  interpretation  in  application  to  a  direct  contract  in 
restraint  of  trade. 

Senator  Nelson.  General  contracts. 

Mr.  Emery.  General  contracts. 

I  called  your  attention,  immediately  after  Professor  Jenks  had 
concluded,  to  Judge  Taft's  holding  in  that  case,  which  was  directly 
the  converae  of  the  statement  made  by  Professor  Jenks,  who  had 
apparently  overlooked  the  holding,  and  had  perhaps  concentrated 
his  attention  on  the  other  questions  at  issue. 

Senator  Nelson.  Judge  Taf  t  practically  held  in  that  case  that  such 
a  combination  as  that  was  illegal  at  common  law. 

Mr.  Emery.  Illegal  at  common  law. 

Senator  Nelson.  Not  only  under  the  Shermah  antitrust  law,  but 
also  under  the  common  law. 

Mr.  Emery.  You  will  remember  that  Professor  Jenks  endeavored 
to  apply  the  term  "unreasonable,"  as  it  appears  in  this  bill,  to  con- 
tracts in  direct  restraint  of  trade. 

Senator  Nelson.  Yes. 

Mr.  Emery.  Whereas  our  contention  is,  and  what  Judge  Taft 
clearly  declared  is,  that  the  term  has  never  been  applied  except  to 
such  contracts  as  endeavored  to  get  people  out  of  trade,  and  as  to  how 
far  the  court  would  go  to  uphold  contracts  thus  in  restraint  of  trade; 
and  thus  the  term  "reasonable  or  unreasonable''  had  been  applied 
in  the  courts  of  law  only  to  ancillary  contracts. 

Judge  Taft  goes  further.  I  wish  to  call  your  attention  to  two  ex- 
pressions in  this  decisioi^ — I  use  this  form  for  the  purpose  of  con- 
venience. I  read  from  85  Federal  Reporter,  pages  271,  273,  278,  and 
302,  Judge  Taft's  decision  in  the  case  of  UniteS  States  v.  Addyston 
Pipe  and  Steel  Company. 

With  regard  to  the  position  which.  Professor  Jenks  suggested , 
might  be  taken  imder  tne  Warner  bill  regarding  the  word  "  reason- 
able" in  a  penal  statute,  because  it  had  been  applied  at  common  law 
to  civil  actions.  Judge  Taft  deliberately  insists  that  the  term  "rea- 
sonable or  unreasonable"  can  not  be  so  applied.  If  I  may  be  allowed 
to  call  vour  attention  again  to  his  statement,  I  will  read  a  few  sen- 
tences from  it.     He  says: 

It  ifl  true  that  there  are  eome  caeee  in  which  the  courts^  mistaking,  as  we  conceive , 
the  proper  Umits  of  the  relaxation  of  the  rules  for  determining  unreasonablenesB  of 
restraint  of  trade,  have  set  sail  on  a  sea  of  doubt  and  have  assumed  the  power  to  say 
in  respect  to  contracts  which  have  no  other  purpose  and  no  other  consideration  on 
either  side  than  the  mutual  restraint  of  parties  how  much  restraint  of  competition  ia 
in  the  public  interest  and  how  much  is  not. 

The  manifest  danger  in  the  administration  of  justice  according  to  so  shifting,  vague 
and  indeterminate  a  standard  would  seem  to  be  a  strong  reason  against  adopting  it, 
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Then  two  cases  were  brought  to  his  attention  in  the  course  of  the 
argument,  one  in  131  Massachusetts,  323,  and  one  in  154  Massachu- 
setts, page  92,  the  case  of  the  Roller  Company  v,  Cushman,  and  the 
case  01  the  Gloucester  Isingglass  and  Glue  Company  v.  Russia  Cement 
Company.    As  to  those  cases  Judge  Taf t  said : 

We  think  the  cases  hereafter  cited  Bhow  that  the  common-law  rule  against  restraint 
of  trade  extends  to  all  articles  of  merchandise,  and  that  the  introduction  of  such  a 
distinction  only  furnishes  another  opportunity  for  courts  to  give  effect  to  the  varying 
economic  opimons  of  its  individual  members. 

Then  returning  to  the  defense  which  was  set  up,  if  you  remember, 
in  the  Addyston  case,  that  this  combination  was  not  in  restraint  oi 
trade,  inasmuch  as  tne  prices  which  the  combination  sought  to  fix 
were  reasonable  prices,  and  therefore  it  did  not  come  within  the  law, 
Judge  Taf t  takes  up  the  direct  issue  laid  down  by  Professor  Jenks 
regarding  this  bill.     He  says: 

We  do  not  think  the  issue — 

That  is,  ''reasonable"  price — 

We  do  not  think  the  issue  an  important  one,  becaiise,  as  already  stated,  we  do  not 
think  that  at  common  law  there  is  any  question  of  reasonableness  open  to  the  courts 
with  reference  to  such  a  contract. 

That  is  the  point  directly  involved  here.  The  court  finally  says, 
and  this  seems  to  sum  up  tne  whole  question : 

Upon  this  review  of  the  law  and  the  authorities  we  can  have  no  doubt  that  the 
association  of  the  defendants,  however  reasonable  the  prices  they  fixed,  and  however 
great  the  competition  they  had  to  encounter,  however  great  the  necessity  for  curbing 
themselves  by  joint  agreement  from  committing  financial  suicide  by  ill-advised  com- 
petition, was  void  at  common  law  because  in  restraint  of  trade  and  tending  to  a 
monopoly. 

So  that  the  court  practically  holds  in  that  case  that  the  term  ''  rea- 
sonable or  unreasonable''  can  not  be  applied  to  direct  combinations  in 
restraint  of  trade,  and,  as  a  matter  of  lact,  the  term  has  never  been 
Implied  to  restraints  of  trade  in  the  whole  course  of  the  common  law 
except  to  ancillary  contracts,  where  the  original  contract  was  of  a 
lawful  nature. 

So  that,  supporting  the  contention  here  set  up  by  the  proponents  of 
this  bill,  the  only  case  they  bring  to  the  attention  of  this  committee  to 
support  them  is  directly  against  them;  and  we  assert,  without  fear  of 
contradiction,  that  there  is  not  to  be  found  a  case  at  common  law  in 
which  the  term  '^ reasonable  or  unreasonable"  is  applied  to  contracts 
or  combinations  in  direct  restraint  of  trade.  And  this  is  true  from 
the  earliest  instance  in  the  Dyer  case  up  to  the  Nordenfelt-Maxim 
case,  decided  by  the  House  of  lx>rds  in  1893. 

STATEKEVT  OF  HEVRT  B.  MAETIIT,  ON  BEHALF  OF  THE 

AMEEICAN  ANTI-TEUST  LEAGUE. 

Mr.  Mabtin.  Mr.  Chairman  and  gentlemen,  I  appear  before  the 
committee  on  behalf  of  the  American  Anti-Trust  League. 

Senator  Nelson.  What  is  the  object  and  purpose  of  that  league! 

Mr.  Mabtin.  To  prevent  the  growth  and  to  secure  the  abolition  of 
trusts  and  monopolies  and  to  secure,  if  possible,  the  enforcement  of 
the  existing  antitrust  law. 

47909—14 2» 
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We  believe  that  the  existing  law  of  1890  is  a  very  excellent  law; 
that  it  is  ample  to  prevent  the  growth  of  trusts  and  to  secure  the 
destruction  or  abolition  of  all  the  existing  trusts.  We  believe,  as 
Senator  Edmunds  stated,  that  it  is  a  law  which,  if  properly  enforced, 
and  if  diligent  effort  be  made  by  the  Executive  and  Attomey-Gen- 
eraVs  Department,  will  prove  effective  to  destroy  practically  all  the 

freat  existing  monopolies  against  which  so  much  complaint  is  made 
y  the  people  and  from  which  so  much  oppression  proceeds. 
I  may,  perhaps,  as  well  quote  from  the  language  of  Judge  Ed- 
munds^s  letter,  dated  January  2,  1903,  in  which  he  refers  to  one  of 
the  great  cases  that  well  illustrate  what  we  believe  to  be  the  principal 
difficulty  at  the  present  time;  that  is,  not  a  difficulty  with  the  law, 
not  that  the  law  is  weak  or  ineffective,  but  that  the  sole  difficulty  is 
the  lack  of  proper  enforcement  of  the  law. 

In  that  letter  of  January  2,  1903,  Senator  Edmunds  said 

Mr.  Davenport.  Why  not  read  the  whole  letter.  It  is  short,  is  it 
not  ? 

Mr.  Martin.  Yes.  It  is  not  long.  I  will  read  it  in  full.  It  is  as 
follows: 

Aiken,  S.  C,  Jawuary  2, 1903. 

Dear  Sir:  Yours  ol  the  27th  ultimo  has  reached  me  here.  The 
statement  of  Senator  Vest  contained  in  the  slip  you  inclose  is  correct. 
I  have  not  the  CouCTessional  Record  or  the  Senate  files  to  refer  to, 
but  I  am  sure  on  looking  them  up  you  will  find  that  the  bill  reported 
by  Mr.  Sherman  from  the  Finance  Committee  was  not  the  one  passed 
by  Congress,  but  that  the  one  passed  by  Congress  was  reported  oy  the 
Judiciary  Committee  to  which  the  Sherman  bill,  after  it  was  reported 
from  the  Finance  Committee  and  discussed  and  probably  more  or  less 
amended,  was  referred  for  consideration;  and  tnat  the  bill  reported 
by  the  Judiciary  Committee  and  passed  was,  in  every  essential  respect, 
entirely  different  from  the  Sherman  bill  and  was  purely  a  substitute 
for  it.  The  Judiciary  Committee  was,  I  think,  unanimously  of  the 
opinion  that  the  bill  it  reported  was,  in  respect  of  its  general  scope, 
an  exercise  of  the  whole  constitutional  power  of  Congress,  which 
could  only  legislate  for  the  freedom  and  regulation  of  commerce 
with  foreign  nations  and  among  the  several  States;  and  I  am  of  the 
same  opinion  still.  The  only  difficulty  with  the  bill  we  reported,  and 
which  became  law,  was  the  want  of  administration;  that  is  to  say, 
that  the  law  was  and  is  entirely  capable  of  putting  an  end  to  such 
so-called  trusts  and  such  combinations  as  interfere  with  or  restrain 
commerce  among  the  States,  etc.,  if  the  officers  of  the  Government 
having  charge  of  the  enforcement  of  law  understand  their  duty  and 
are  wuhng  to  do  it,  being,  of  course,  supplied  with  sufficient  means 
to  put  it  into  force.  If  the  famous  Knight  case  had  been  instituted 
and  carried  forward  with  suitable  allegations  of  the  precise  nature 
and  history  of  the  Knight  affair,  and  had  been  supported,  as  it  could 
have  been,  by  adequate  proof  of  the  facts  it  set  forth,  I  believe  the 
Supreme  Court  of  the  United  States  would  not  have  had  the  least 
dimculty  in  preventing  the  carrying  on  of  the  combination  under 
consideration,  and  putting  an  end  to  it,  as  it  can  still  do  with  similar 
ones.  The  bill  of  complaint  in  that  case  was,  unhappily,  not  drawn 
in  such  a  way  as  to  present  the  question  which  now  so  much  com- 
mands just  public  concern.  What  is  needed  is  not  so  much  more 
legislation  as  competent  and  earnest  administration  of  the  laws  that 
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exist.  I  have  no  doubt  that  the  present  Attorney-General  and  his 
yery  able  assistant  will  find  easy  means,  if  supplied  with  the  neces- 
sary funds,  to  arrest  the  progress  and  undo  the  mischievous  work  of 
such  great  and  injurious  combinations  as  have  so  largely  come  into 
recent  existence. 

Very  truly,  yours, 

George  F.  Edmunds. 
John  A.  Sleicher,  Esq., 

110  Fifth  a/venue,  New  York,  N.  Y. 

Now,  Mr.  Chairman,  that  is  exactly  the  position  that  our  organiza- 
tion takes— ^that  the  law  is  ample  and  that  the  reason  these  injurious 
combinations  exist  and  continue  to  oppress  and  practice  extortion  on 
the  people  is  entirely  due  to  the  inefficiency,  the  inattention  to  duty, 
the  carelessness  or  willful  neglect  of  the  prosecuting  officers  to  proceed 
against  them. 

In  our  own  case  we  have  filed  evidence  with  the  President  of  the 
United  States  and  the  Attorney-General  of  the  United  States  of  the 
offenses  committed  by  certain  of  these  great  combinations,  and  have 
received  promises  and  part  promises  of  action,  but  the  action  has  not 
been  fortncoming. 

In  the  case  of  a  combination  very  similar  to  this  sugar  trust  com- 
bination to  which  Senator  Edmunds  refers  as  the  Knight  case, 
namely  the  United  States  Steel  Corporation,  commonly  known  as  the 
steel  trust,  which  embraces  also  the  armor  plate  trust,  a  very  offensive 
and  obnoxious  combination  engaged  in  tne  practice  of  extortion  on 
the  Government  of  the  United  States  itself,  and  which  is  not  only  a 
trust  within  our  own  country,  but  is  engaged  in  a  combination  that 
is  plundering  the  nations  of  the  whole  world,  we  placed  in  the 
hands  of  the  President  and  Attorney-General  conclusive  evidence  of 
their  violation  of  the  law,  but  we  have  received  no  results  whatever 
in  the  way  of  action. 

As  to  other  branches  of  the  steel  trust,  we  have  also  called  them 
to  the  attention  of  the  Department  of  Justice  and  of  the  President 
repeatedly.  The  offenses  of  that  combination  are  on  so  huge  a  scale 
that  it  is  impossible  for  the  managers  to  conceal  their  operations. 
The  steel  trust  has  become  sp  great  that  it  has  swept  within  its 
giant  grasp  now  practically  the  entire  steel  industry  of  the  United 
States,  especiallv  as  regards  the  manufacture  of  steel  rails,  structural 
iron,  structural  beams,  and  many  other  articles,  so  that  the  monopoly 
is  operating  in  such  manner  that  there  would  not  be  the  sUgntest 
difficulty  on  the  part  of  the  Government  to  secure  evidence  amply 
sufficient  to  warrant  their  indictment,  their  trial,  and  their  conviction 
and  punishment. 

Within  a  very  few  months  the  operations  of  that  particular  trust 
have  been  of  so  grievous  a  character  that  we  have  felt  sure  that  some 
action  would  be  taken  by  the  Government.  For  instance,  in  October 
the  steel  trust  was  known  to  be  one  of  the  principal  factors  in  the 
conduct  of  tJie  great  financial  panic  in  New  YorK  City,  and  as  a 
result  of  their  manipulations  during  that  panic  the  sole  remaining 
rival  in  the  manufacture  of  rails  and  other  Unes  of  steel  in  the 
United  States  was  swept  out  of  existence  as  a  competitor  and 
brought  into  the  clutches  of  the  United  States  Steel  Corporation. 

Senator  Nelson.  What  company  do  you  mean  ? 
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Mr.  Mabtik.  The  Tennessee  Coal  and  Iron  Company.  Previous 
to  that  time  the  Tennessee  Coal  and  Iron  Company  were  taldi^ 
business  from  the  steel  trust.  Several  of  the  large  railwavs  were 
giving  them  orders,  because  of  the  fact  that  the  steel  trust  had  not 
only  raised  the  price  of  rails  from  $16  to  $28  a  ton,  but  were  manu- 
facturing a  very  much  inferior  grade  of  rails  for  $28  than  they  had 
{>reviously  manufactured  for  $16  a  ton.  That  illustrates  the  rule 
aid  down  by  Lord  Coke,  that  the  establishment  of  a  monopoly  leads 
to  three  results — the  impoverishment  of  the  consumer,  the  increase 
of  the  price,  and  the  deterioration  of  the  quaUty  of  the  article.  This 
steel  trust  case  is  a  perfect  illustration  of  that  principle.  It  raised 
the  price  to  the  consumer,  it  decreased  the  favorable  (Conditions  of 
the  workmen  bjr  trying  to  destroy  their  organizations,  and  it  pro- 
duced a  greatly  inferior  quality  of  rails.  So  much  was  this  the  case 
that  railroads  like  the  Penns3^vania,  the  Union  Pacific,  and  others 
suffered  many  costly  and  destructive  accidents  by  reason  of  defective 
rails,  and  the  Pennsylvania  Company  finally  notified  the  steel  trust 
that  unless  it  would  make  its  rails  according  to  a  scientific  formula 
supplied  by  the  best  railroads  experts  in  the  country  they  would  not 
give  them  an  order  for  another  year's  supply  of  rails.  The  steel 
company  said  they  would  charge  $5  a  ton,  I  oeheve,  additional  if  they 
made  rails  accordmg  to  that  formula.  Some  of  the  other  roads  had 
transferred  their  orders  to  the  Tennessee  Coal  and  Iron  Company, 
and  the  Pennsylvania  Company  threatened  to  do  so. 

The  proceeding  then  took  on  this  form,  that  financial  distress 
arose,  tne  panic  was  developed,  and  in  the  course  of  its  development 
it  was  found  that  the  main  beneficiary  of  this  financial  disturbance 
which  was  injuriously  affecting  everyoody  else  in  the  country  was 
the  steel  trust.  In  the  midst  of  this  financial  distress  they  were  able 
to  take  their  only  rival  and  choke  it  to  death — bring  its  stock  and 
bonds  entirely  under  their  own  control.  Since  that  time  they  have 
had  meetings  in  New  York,  where  they  met  not  only  with  the  offi- 
cials of  their  different  branches,  but  their  influence  was  so  coercive 
over  the  other  institutions  in  that  fine  still  remaining  in  business 
that  they  were  able  to  call  something  like  92  or  93  per  cent  of  the 
steel  manufacturers  together,  and  did  so  call  them  together  in  New 
York  in  January,  and,  I  believe,  also  in  February.  The  dates  can 
be  verified  by  tne  newspaper  reports  and  also  their  own  statements. 
There  in  New  York  it  was  agreed  not  to  make  any  reduction  in  prices. 
I  think  such  action  as  that  plainly  warrants  investigation  and  action 
on  the  part  of  the  Attomey-Generars  Department  and  on  the  part 
ot  the  Executive. 

I  speak  of  this  particular  combine,  the  United  States  Steel  Trust, 
as  an  illustration  of  the  fact  that  what  we  need  to-day  is  not  such 
changes  in  the  law  as  are  proposed  by  these  amendments  now  offered 
to  your  committee,  but  an  energetic  and  proper  enforcement  of  the 
law  as  it  now  stands. 

I  may  also  say  in  this  connection,  Mr.  Chairman,  that  our  organi- 
zation, the  Antitrust  League,  is  not  opposed  to  the  suggestions  made 
by  the  representatives  of  the  labor  organizations.  We  nave  no  objec- 
tion, and  in  fact  we  favor,  such  change  of  the  law  as  would  exempt 
labor  organizations  and  farmers^  organizations  from  the  operation  of 
the  act,  for  the  reason  that  we  do  not  beUeve  that  a  labor  organiza- 
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tion  is  a  trust.  And  we  are  at  a  loss  to  see  how  judges  of  the  court 
can  in  any  way  so  construe  the  law  as  to  call  a  labor  organization  a 
trust. 

Mr.  Davenport.  Did  you  ever  know  of  a  decision  in  which  it  was 
held  that  a  labor  union  was  a  trust,  or  that  its  organization  was  not 
proper  ? 

Mr.  Martin.  The  point  I  refer  to  is  not  so  much  that  they  held 
that  in  specific  terms,  but  that  thev  held  the  labor  organizations  sub- 
ject to  this  penalty — coming  under  the  word  "otherwise/'  I  sup- 
pose— "form  of  trust  or  otherwise." 

Mr.  Davenport.  They  have  never  held  that  a  labor  organization 
was  in  any  way  Kke  a  trust.  They  have  only  held  that  where  they 
prevented  a  sale  of  goods  in  other  States  by  mtimidating  customers 
that  was  an  act  in  restraint  of  trade,  and  therefore  subject  to  the 

Senalty  of  the  Sherman  law.     There  is  nothing  to  be  found  in  any 
ecision  of  the  courts  holding  that  labor  unions  are  any  form  of 
trust. 

Mr.  Martin.  They  have  said  that  they  were  a  combination  in  re- 
straint of  trade,  wmch  is  only  another  definition  by  the  framers  of 
the  law  for  a  trust.  The  words  of  the  statute,  as  I  have  always  under- 
stood the  law,  and  as  I  think  the  public  generally  understands  it — 
the  different  forms  of  words  used  in  the  statute  were  simply  to  cover 
in  its  entirety  the  idea  of  a  trust  or  monopoly,  so  that  if  the  monopoly 
contract  were  framed  by  cunning  legal  talent  in  such  way  as  to  escape 
the  one  formula  of  words  it  could  be  reached  under  the  other  for- 
mula. ^  I  do  not  understand,  and  have  never  felt,  that  it  was  the  real 
intention  of  the  Congress  of  the  United  States  in  enacting  that  law 
of  1890  to  have  it  ajpply  to  labor  organizations,  for  the  reason  that  a 
labor  organization  is  so  entirely  different  from  a  trust  or  monopoly 
that  the  reasons  for  the  prohibition  by  law  of  a  monopoly  do  not 
apply  to  labor  organizations  in  any  sense  whatever,  or  to  farmers' 
organizations.  The  one  is  formed  for  the  purpose  of  combining  to 
control  and  monopoUze  the  great  necessaries  of  life  and  to  charge  ad- 
ditional and  generally  exorbitant  prices  for  them;  in  other  words,  to 
practice  extortion  upon  the  pubhc.  That  is  the  purpose  of  a  mo- 
nopoly. The  purpose  of  a  laoor  organization,  on  the  other  hand,  is 
to  elevate  the  standard  of  living  of  the  great  mass  of  the  wealth  pro- 
ducers of  the  world.  That  is  an  entirely  laudable  and  beneficial  pur- 
pose, whereas  the  purpose  of  the  formation  of  a  trust  or  monopoly 
18  one  distinctly  against  the  pubhc  welfare. 

What  we  desire,  therefore,  is  to  see  the  law  fairly  tried  as  it  now 
stands.  We  believe  that  it  has  never  been  fairly,  honestly,  and 
efficiently  enforced  in  all  its  provisions.  There  has  not  been  a  single 
man,  an  officer,  organizer,  or  manager  of  a  trust  in  the  United  States 
that  I  recollect,  ever  tried  or  convicted  for  the  offense  of  violating 
this  statute,  and  yet  it  is  known  that  there  are  hundreds  of  men  in 
the  United  States  easily  within  reach  of  the  law,  notoriously  guilty 
of  violating  this  statute. 

Mr.  Emery.  Mr.  Martin  made  a  remark  as  to  what  the  intention 
of  the  Sherman  law  was,  and  that  it  was  not  to  include  labor  or- 
ganizations within  its  provisions.  May  I  ask  him  if  the  association 
to  which  be  belongs  and  which  he  represents  so  ably  here  did  not 
issue  a  pamphlet  upon  the  meaning  of  the  Sherman  law,  in  the  course 


358  SHERMAN  ANTITBUBT  LAW. 

of  which  pamphlet  there  was  included  the  statement  of  Senator 
Edmunds  to  the  following  effect : 

It  is  intended  to,  and  I  think  will,  cover  every  form  of  combination  that  seeks 
to  in  any  way  interfere  with  or  restrain  every  form  of  competition  whether  it 
be  capital  in  the  form  of  trusts,  combinations,  railroad  pools  or  agreements,  or 
labor  through  the  form  of  boycotting  orjganizations  that  say  a  man  shall  not  earn 
his  bread  unless  he  joins  this  or  that  society.  Both  are  wrong,  both  are  crimes  and 
indictable  under  the  antitrust  law. 

Did  you  not  publish  that  statement  ? 

Mr.  Mabtin.  I  do  not  remember  that  I  did.  What  do  you  read 
the  statement  from  ? 

Mr.  Emebt.  From  a  pamphlet  that  you  issued. 

Mr.  Mabtin.  I  do  not  recollect  such  a  pamphlet. 

Mr.  Emebt.  Your  counsel,  Mr.  Stebbins,  gave  it  to  me. 

Mr.  Mabtin.  I  am  not  familiar  with  the  authorship  of  it.«  TTie 
statement  you  have  read  is  quoted  from  Senator  Edmunds,  one  mem- 
ber of  the  conference,  and  my  statement  was  as  to  what  the  intent 
and  purpose  of  the  American  Congress  was  in  the  enactment  of  that 
.  law. 

I  believe  I  am  entirely  within  the  facts  when  I  state  that  it  is  my 
opinion,  and  the  opinion  of  the  people  of  this  country,  that  when  the 
antitrust  law  was  passed  it  was  passed  for  the  purpose  of  preventing 
the  organization  of  trusts  and  monopoUes  of  capital,  and  was  an 
antitrust  act  as  it  is  named,  and  that  it  was  not  an  antilabor  act,  and 
never  was  so  considered  by  the-  people  or  by  the  Congress  which 
passed  it. 

There  may,  here  and  there,  have  been  one  or  two  very  farsighted 
attorneys  who,  perhaps,  thought  they  might  so  shape  the  law  that 
it  could  be  construed  against  both  labor  and  capital.  But  my  recol- 
lection is  that  the  general  \iiscussion  in  Congress  at  the  time  and 
that  the  general  opinion  of  the  people  at  the  time  was  that  they  were 
getting  an  act  passed  that  was  to  put  a  stop  to  these  great  monopolies 
of  capital  and  not  in  any  sense  a  law  intended  to  punish  or  destroy 
labor  organizations  or  other  organizations  of  workmen.  I  am  sure 
that  there  could  not  have  been  an  antilabor  law  passed  at  that  time, 
and  I  am  also  sure  that  one  could  not  be  passed  to-day,  no  matter 
how  strained  a  construction  of  the  law  may  be  held  to,  by  either  judge 
or  counsel  interested  in  these  matters. 

Mr.  Davenpobt.  Is  it  your  idea  that  the  Sherman  Act  should  be 
amended  so  as  to  prevent  interstate  boycotting  by  labor  unions,  as 
set  forth  in  the  Loewe  case  in  the  Supreme  Court  decision  ? 

Mr.  Mabtin.  My  idea  is  that  if  the  law  in  its  present  form  can  be 
construed  to  apply  to  labor  organizations,  with  its  pains  and  pen- 
alties, then,  in  that  respect,  it  should  be  amended. 

Senator  Dillingham.  But  you  do  not  answer  the  question,  Mr. 
Martin.     The  question  related  to  boycotting. 

Mr.  Mabtin.  How  is  that,  Senator? 

Senator  Dillingham.  The  question  relates  to  the  actions  of  labor 
organizations  as  to  interstate  boycotts.  What  would  you  say  or  do 
as  to  that  question  ? 

Mr.  Mabtin.  I  do  not  think  there  is  any' question  whatever  as  to 
the  right  of  labor  to  engage  in  an  interstate  boycott' — ^no  question 
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o  Mr.  Martin  stated  later  that  no  such  pamphlet  had  ever  been  issued  either  by 
the  American  Antitrust  League  or  by  himself. 
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whatever.  You  can  not  compel  a  man  to  buy  anything  that  he  does 
not  want  to  buy.  It  is  a  natural  right  of  a  man  to  buy  or  not  to  buy 
whatever  he  wishes.  If  the  statute  did  specifically  prohibit  that,  it 
would  be  unconstitutional.  I  do  not  beUeve  you  can  take  away  from 
a  man  the  right  to  buy  what  he  wishes  or  to  compel  him  to  buy  what 
he  does  not  wish. 

Mr.  Davenport.  Have  you  read  the  case  of  Loewe  against  Lawlor  t 

Mr.  Martin.  I  do  not  propose  to  split  hairs  with  Mr.  Davenport 
about  the  Loewe  case  or  any  other  particular  case.  It  is  not  a  ques- 
tion of  straining  a  legal  point  over  some  fine-spun  feature  of  the 
interpretation  of  a  law  by  the  courts  as  to  what  constitutes  an  inter- 
state boycott  or  does  not  do  so.  The  courts  have  not  themselves  fuUy 
defined  what  a  boycott  is.  The  gentlemen  who  have  presented  this 
bill  have  attempted  to  define  it  and  have  not  made  much  progress 
at  it. 

Mr.  Davenport.  Will  you  answer  this  Question :  Do  you  want  the 
Sherman  law  amended  so  as  to  make  lawful  and  legitimate  the  pro- 
ceedings that  are  condemned  by  the  Supreme  Court,  as  forbidden  by 
the  Sherman  antitrust  act  in  the  case  of  Loewe  against  Lawlor  ? 

Mr.  Martin.  As  to  the  particular  transactions  referred  to  by  Mr. 
Davenport,  unless  he  is  prepared  to  lay  before  the  committee  the  full 
facts  as  to  what  the  particular  transactions  were  that  constituted  the 
case  that  was  tried,  I  am  not  going  to  pass  judgment  on  a  case  that 
involves  a  great  deal  of  testimony  and  the  examination  of  witnesses 
without  having  the  evidence  before  me,  and  it  is  unreasonable  to  ask 
me  to  do  it. 

Senator  Depew.  What  you  say  with,  reference  to  a  man  having 
libertv  to  buy  what  he  pleases  and  from  whom  he  pleases  is  an  essen- 
tial liberty  and  right  that  no  man  and  no  court  could  destroy. 

Mr.  Martin.  Certainly. 

Senator  Depew.  But  can  he  prevent  a  man  from  buying  of  a  per- 
son whose  goods  or  whose  firm  the  originator  of  the  boycott  dislikes  ? 
That  is  what  I  understand  a  boycott  to  be. 

Mr.  Martin.  I  understand  that  a  threat  to  destroy  a  man*s  business 
is  not  a  necessary  part  of  a  boycott. 

Mr.  Davenport.  It  is  the  only  kind  of  bovcott  that  is  condemned 
by  the  court — a  restriction  upon  a  man's  liberty  to  buy  and  sell  in 
interstate  trade. 

Mr.  Martin.  The  attempt  is  made,  of  course,  to  create  a  new  defini- 
tion of  what  a  labor  organization  is  and  what  a  boycott  is  and  what  a 
strike  is.  Of  course  the  boycott  and  strike  are  objectionable  to  those 
against  whom  they  are  directed. 

Senator  Depew.  No  reasonable  man  objects  to  a  strike. 

Mr.  Martin.  A  strike  is  a  boycott. 

Senator  Depew.  Not  necessarily. 

Mr.  Martin.  I  think  I  can  show  you  that  it  is,  Senator.  The  word 
boycott  arose  in  Ireland  through  a  species  of  ostracism  set  up  against 
a  gentleman  of  the  name  of  Boycott.  That  consisted  of  a  refusal  to 
buy  things  from  him  and  a  refusal  to  sell  anything  to  him — labor  or 
anything  else.  A  strike  is  a  refusal  to  sell  your  labor,  and  that  is  as 
much  oi  a  boycott  as  anything  else. 

Senator  Depew.  The  part  of  a  boycott  that  I  should  like  a  defini- 
tion of  is  where  a  boycott  goes  so  far  as  to  prevent  any  business  man 
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from  buying  goods  from  a  person  whose  business  is  boycotted,  but 
who  is  not  in  any  way  connected  with  the  cause  of  the  boycott. 

Mr.  Martin.  &oing  so  far  as  to  prevent  him  from  buying  ?  In 
what  way  do  you  mean  ? 

Senator  Depew.  By  threatening  to  include  him  in  a  boycott  if  he 
does  not  do  what  they  want. 

Mr.  Martin.  They  have  a  right  to  decUne  to  buy  from  anyone 
whom  they  see  fit  to  decline  to  buy  from.  They  can  not  be  deprived 
of  that  right.  The  only  thing  is  that  the  labor  organizations  do  it 
en  masse,  and  thereby  make  it  effective. 

The  reformers  who  desire  to  benefit  the  women  and  children  in 
stores  and  factories  advise  what  they  sometimes  call  a  *' white  list." 
They  do  not  advise  not  buying  goods  from  a  man  who  does  not  have 
sanitary  conditions  in  his  place  of  business,  but  they  advise  people  to 
buy  from  others — ^from  business  men  who  have  sanitary  conditions 
in  their  places  of  business.  An  effort  to  define  a  boycott  would  be 
very  dimcult  of  success. 

Senator  Depew.  I  have  been  trying  to  get  a  definition  from  others, 
and  I  am  now  trying  to  get  one  from  you. 

Mr.  Martin.  1  do  not  think  anyone  can  make  a  definition  that  will 
be  satisfactory  to  everybody. 

Senator  Depew.  I  noticed  in  the  newspapers  this  morning  that  in 
the  process  of  entertaining  the  fleet  at  San  Francisco  two  dinners 
had  Deen  gotten  up.  One  of  those  was  gotten  up  by  what  was  called 
in  the  press  the  ^'bad  millionaires,"  and  the  other  by  the  **good  mil- 
lionaires." The  governor,  it  seems,  went  to  the  dinner  of  the  *'bad 
millionaires."  Such  things  might  come  within  the  purview  of  your 
organization. 

Mr.  Martin.  There  are  many  of  those  things  that  we  have  to  leave 
with  the  people  to  work  out  among  themselves.  In  this  country  we 
pride  ourselves  upon  the  fact  that  we  give  the  people  just  ideals  and 
the  largest  ideals  and  opportunities  of  liberty,  and  I  beUeve  that  the 
attempt  to  classify  as  ciminal  offenders  bodies  of  men  whose  opera- 
tions m  the  main  have  been  entirely  beneficial  to  civilization  and 
society  and  entirely  helpful  toward  uplifting  the  general  standard 
of  life  and  everything  connected  with  wnat  we  call  the  good  things  of 
civilization,  as  labor  organizations  have  been — I  think  that  any  at- 
tempt to  bring  them  into  the  category  of  bad  things  can  not  succeed. 

Mx.  Emery.  May  I  call  attention  to  something  that  may  help  to 
clarify  this  matter?  I  will  read  a  few  words  from  the  case  of  the 
Toledo  and  Ann  Arbor  Railroad  v.  The  Pennsylvania  Company,  54 
Federal  Reporter,  pages  730,  745: 

As  usually  understood,  a  boycott  is  a  combination  of  many  to  cause  a  loss  to  one 
person  by  coercing  others  a^^amst  their  will  to  withdraw  from  him  their  beneficial 
Dusiness,  enforced  through  threats  that  unless  those  others  do  so  the  many  will  cause 
similar  loss  to  them. 

Now,  a  word  or  two  from  the  case  of  Thomas  v.  Cincinnati,  New 
Orleans  and  Texas  Pacific  Company,  62  Federal  Reporter: 

The  distinction  between  an  ordinary  lawful  and  peaceful  strike,  entered  on  to  obtain 
concessions  in  the  terms  of  the  strikers'  employment  and  a  boycott,  is  not  a  fanciful 
one  or  one  which  needs  the  power  of  fine  distinction  to  determine  which  is  which. 
Every  labor  union  recognizes  the  one  and  the  other  as  quickly  as  the  lawyers  or  the 
judge. 
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Senator  Depew.  This  meeting  was  called  specifically  for  the  pur- 
pose of  hearing  the  labor  organizations. 

Senator  Nelson.  Yes. 

Senator  Depew.  I  would  therefore  ask  that  Mr.  Martin  suspend 
at  this  point,  and  that  Mr.  Gompers,  who  is  present,  be  heard. 

Senator  Nelson.  We  heard  Mr.  Martin  because  the  others  were  not 
present  at  the  time. 

Mr.  Martin.  I  explained  to  the  committee  at  the  start  that  I  would 
yield  the  floor  as  soon  as  Mr.  Gompers  arrived,  and  as  I  understand  he 
has  another  meeting  to  attend  shortly,  T  will  yield  the  floor  now  and 
complete  my  statement  later. 

STATEMENT  OF  SAMUEL  GOMPERS,  PRESIDEITT  OF  THE 
AMEBICAir   FEDEBATIOir   OF  LABOE. 

Mr.  Gompers.  Mr.  Chairman  and  gentlemen,  I  only  knew  last  even- 
ing lat^  that  your  honorable  committee  would  meet  this  morning  for 
the  purpose  of  hearing  the  side  of  the  labor  organizations  in  regard 
to  pending  amendments  to  the  Sherman  antitrust  law.  I  was  very 
busdy  engaged  until  very  late  last  night  at  a  great  public  gathering 
over  which  I  had  the  honor  to  preside.  This  morning  also  I  have 
been  busy,  and  I  have  not  even  a  memorandum  from  which  to  present 
this  matter  to  you  for  consideration.  However,  I  shall  endeavor  to 
be  as  brief  as  possible,  and  I  hope  I  shall  not  occupy  much  of  your 
time  in  presentmg  what  I  have  to  say. 

I  can  understand  very  well  misconceptions  as  to  the  law  and  the 
effort  to  bring  the  labor  organizations  of  the  country  under  the  law, 
and  to  place  an  interpretation  on  the  labor  organizations  wholly 
foreign  to  their  fundamental  principles  of  existence  and  the  purposes 
for  which  they  are  organized. 

The  Sherman  antitrust  law,  by  decisions,  by  inteipretation,  of 
some  of  the  Federal  circuit  courts  and  by  the  Supreme  Court  of  the 
United  States  has  been  made  to  apply  to  the  labor  organizations — 
that  is,  the  organization  of  the  laborers,  of  the  workers. 

I  can  not  for  the  life  of  me  understand  how  it  is  possible  to  distort 
the  organizations  of  the  workers  into  being  either  trusts  or  combina- 
tions of  such  a  character  as  to  be  unlawful  or  in  restraint  of  trade. 
Of  course  we  all  know  that  the  associated  effort  of  the  men  who  work 
may  not  be  agreeable  to  all— and  I  use  the  term  **work"  in  the  case 
of  the  people  whom  I  represent,  men  and  women,  in  the  sense  of 
wage-earning.  They  are  productive  workers,  if  you  please,  or  en- 
gaged in  the  distribution  of  products. 

We  know  that  the  old-time  condition  of  the  workers  was  that  of 
slavery,  and  that  through  the  long  struggles  of  ages  they  emerged 
into  tne  condition  of  serfdom.  And  from  that,  with  the  growth  of 
the  free  cities,  with  the  development  of  thought  and  the  early  begin- 
ning of  what  is  now  known  as  modern  industry,  they  emerged  mto 
wage  labor—  they  became  wageworkers. 

And  we  know,  too,  of  course,  that  all  through  the  ages  ran  the 
decisions  of  courts,  the  exercise  of  kingly  authority,  that  kept  the 
workmen  in  a  status  of  subordination,  of  vassalage,  of  slavery,  of 
serfdom,  and  that  the  trend  has  been  to  the  protection  of  the  men 
who  owned  the  workers  in  the  form  of  slaves,  the  men  in  the  form  of 
lords  and  barons,  who  had  control  of  the  workers,  so  that  the  law, 
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the  conception  of  the  law,  the  protection  of  government,  of  authority, 
was  for  the  maintenance  of  the  vested  right  of  the  owner  of  men  or 
the  lord,  the  baron,  overmen — has  been  to  the  protection  the  lord, 
the  baron,  as  against  a  conception  of  riffht  and  authority  and  sover- 
eignty of  the  man,  the  worker  in  himself;  and  that  all  tne  authority 
of  the  ages  has  been  on  the  side  of  what,  for  convenience,  we  may 
term  the  employer  of  labor. 

To  look  for  that  conception  of  the  law  and  the  treatment  to  be 
accorded  to  the  workmen  of  this  twentieth  century  is  to  fail  to  under- 
stand first  the  principles  of  sovereignty  underlying  the  very  basis 
of  our  Republic  and  refusing  to  understand  or  appreciate  that  the 
modern  wage-earner  in  our  country  at  least  is  no  longer  typified  by 
the  man  with  the  hoe;  that  the  American  workman  does  not  oend  his 
back,  nor  does  his  forehead  recede,  but  that  he  stands  erect,  claiming 
equality  before  the  law,  claiming  the  right  to  be  regarded  as  a  man 
as  well  as  a  workman. 

It  has  been  my  purpose  to  be  helpful  to  my  fellow-workers  in  order 
that  we  may  always  be  within  the  law.  And  despite  any  misconcep- 
tion or  misrepresentation,  I  think  we  have  the  right  to  say  that  we 
are  within  the  moral  law.  Respect  the  law?  Yes;  always.  Give 
obedience  to  law  ?  Yes ;  always.  That  here  and  there  something  will 
go  askew  is  rather  a  testimony  that  it  occurs  seldom  than  a  thing  to 
be  laid  as  a  charge  against  our  efforts. 

It  was  not  always  lawful  for  two  or  more  men  to  confer — to  meet 
and  confer — to  discuss  and  devise  and  decide  upon  the  question  as  to 
their  relations  between  themselves  and  their  employers.  It  was  a 
criminal  offense,  punishable  by  imprisonment,  by  branding  with  hot 
irons,  by  execution.  The  public  mind  has  so  developed  that  men  no 
longer  regard  that  as  a  crime;  that  it  is  an  attempt  to  rob  the  em- 
ployer of  his  property  in  the  labor  of  the  workman,  and  of  the  work- 
man himself  ror  practical  purposes. 

But  decisions,  of  course,  can  not  in  our  age  deprive  workmen  of  the 
God-given  and  natural  right  to  withhold  thsir  labor  power;  and 
whether  Judge  Taft  decide,  as  quoted  by  Mr.  Emery* as  I  entered  the 
room,  or  any  other  judge  may  so  decide,  I  told  that  it  is  the  right  of 
workmen  to  work  or  to  auit  work  for  any  reason,  no  matter  what  that 
reason  may  be.  If  men  nave  a  right  to  quit  their  employment,  it  does 
not  lie  witnin  the  courts  to  deny  to  those  men  the  right  to  quit  work, 
to  refuse  to  sell  their  labor  power  when  in  their  judgment  they  believe 
that  it  is  to  their  advantage  not  to  work. 

I  speak  broadly  upon  this  question  with  the  understanding  of  the 
fact  that  men  ought  not  to  quit  work,  men  ought  not  to  strike  when 
it  is  at  all  possible  for  them  to  continue  to  work  and  consistent  with 
the  general  welfare  and  with  their  own  rights  and  inteiests. 

As  one  who  has  been  associated  for  more  than  forty  years  Math 
workmen— yes,  for  nigh  on  forty-six  years—  and  working  as  a  wi^e- 
earner  for  twenty-six  years  at  my  trade,  I  think  I  know  something 
of  the  feeling  as  well  as  the  understanding  and  the  conditions  sur- 
rounding labor,  having  myself  participated  in  strikes  as  well  as  hav- 
ing some  sort  of  management  or  them —  I  say  that  I  have  yet  to  make 
the  acquaintance  of  any  man  who  has  been  ever  for  any  consider- 
able period  of  time  associated  with  workingmen's  movements,  and 
who  has  had  the  experience  of  one  or  more  strikes,  who  has  not  done 
his  level  best  to  see  that  they  are  avoided  and  diverted. 
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But  the  question  of  trying  to  so  conform  our  conduct  that  we  may 
receive  the  dues  to  which  we  are  justly  entitled  as  a  reward  for  our 
labor-  having  had  experience  with  some  of  the  most  generous,  open- 
minded,  and  fair-minded  employers  (and  I  want  to  take  this  oppor- 
tunity to  say  that  generally  employers  are  fair-minded),  and  hav- 
ing had  considerable  experience  with  the  unfair-minded,  the  Grad- 
gnnds  in  industry,  the  men  who  are  always  nibbling  at  wages,  who 
are  always  endeavoring  to  impose  new  onerous  conditions  upon 
workmen,  who  are  continually  attempting  to  either  lengthen  the 
hours  of  labor  or  strenuously  opposing  anv  movement  that  shall  tend 
to  the  amelioration  of  the  conditions  of  the  workmen;  and  out  of  all 
this  the  men  of  labor  have  done  much  to  reduce  the  number  of  strikes 
ai>d  contentions  between  workmen  and  employers. 

The  very  fact  of  the  existence  of  an  organization  such  as  has  been 
meeting  within  this  past  day  or  two  in  the  city  of  Washington  of 
some  or  the  largest  representative  employers  of  America — the  great 
men  in  the  civic  life  of  our  nation  and  State  and  municipalities — 
all  trying,  with  the  representative  men  of  organized  labor,  endeavor- 
ing to  fmd  some  common  ground  for  the  mutual  protection  of  all, 
I  uiink  should  say  something  and  stand  for  something  for  the  labor 
organizations  and  the  men  participating  in  them,  and  the  men  in- 
trusted with  the  management  of^  them — management  in  a  way — 
administration,  I  think  would  be  the  bette^r  word.  We  want  to 
avoid  strikes,  and  do  avoid  them  largelv.  The  trade  agreements 
made  between  the  labor  organizations—  the  joint  bargains  for  labor 
of  the  men  and  women,  with  employers  or  associations  of  employers, 
thousands  and  thousands  of  such  a^eements  existing,  ought  to  stand 
for  something  also  as  to  the  trend  of  thought  and  the  activity  and 
work  of  the  men  in  the  labor  organizations. 

But,  speaking  of  it  as  a  right,  a  natural  right,  I  hold  that  a  court 
decision  denying  the  right  of  men  to  quit  work  is  not  good  law. 

Senator  Nelson.  With  the  exception  of  one  or  two  Federal  judges, 
I  do  not  think  that  has  been  held.  I  can  not  recall  at  this  moment 
more  than  one  case,  that  of  Judge  Jenkins,  but  there  may  be  other 
cases  that  I  am  not  familiar  witn.  As  a  rule,  however,  the  courts 
have  not  held  that. 

Mr.  GrOMPERS.  For  instance,  the  highest  court  in  the  State  of 
Massachusetts  decided  a  few  weeks  ago  that  it  was  unlawful  for  men 
to  strike,  for  a  certain  reason — I  will  give  the  reason  in  a  moment. 
It  declared  it  to  be  illegal  for  men  to  strike  for  a  certain  reason. 
I  hold  that  whatever  that  reason  was  or  may  be,  the  men  have  a  right 
to  strike,  a  natural,  God-given  right  to  strilce.  I  will  give  the  reason. 
The  cause — 

Mr.  Emery.  You  refer  to  the  Lynn  Building  Trades  case  ? 

Mr.  GoMPERS.  Yes.  The  men  struck  work  in  sympathy  with  other 
of  their  fellow-workmen  who  had  been  engaged  in  a  disnute  with  their 
wnployers.  As  to  the  men  who  struck  in  sympathy,  tney  had  agree- 
mients  and  wanted  to  maintain  the  agreements  witn  their  employers, 
and  the  court  held  that  if  an  organization  was  honorably  bound  to 
maintain  the  terms  of  an  agreement  with  employers  it  is  necessary 
that  the  employees  must  be  members  of  an  organization.  In  other 
words,  it  was  a  strike  for  the  union  shop — ^misnamed  by  our  oppo- 
nmts  the  closed  shop,  as  distinguished  from  their  termology  or  the 
so-called  open  shop. 
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Senator  Nelson.  You  are  aware  of  the  fact — excuse  me  for  inter- 
rupting you — that  practically  that  doctrine  you  refer  to  in  the  Massa- 
chusetts case  has  been  overruled  by  the  Supreme  Court  of  the  United 
States  in  the  recent  case  of  Adair? 

Mr.  GoMPERs.  The  Adair  case  involves  a  different  proposition  en- 
tirely. In  the  Adair  case  the  Supreme  Court  held  that  the  law  was 
unconstitutional  which  denied  the  right  of  the  employer  to  discharge 
a  workman  because  he  is  a  member  of  a  labor  organization. 

Senator  Nelson.  But  in  .that  case,  while  it  was  not  involved  in 
the  decision  of  the  case,  the  court  expressly  stated  that  the  employer 
had  a  right  to  discharge  a  man  without  giving  cause  and  the  em- 
ployee had  n  right  without  assigning  cause  to  leave  his  work — that 
the  two  rights  were  mutual  and  commensurate  with  each  other.  Ex- 
cuse me  for  interrupting  you.  I  do  not  wish  to  break  your  argument, 
if  it  does  not  suitj^ou. 

Mr.  Gompers.  It  is  all  right,  Mr.  Chairman. 

Senator  Dillingham.  You  were  dicussing  the  Massachusetts  case. 

Mr.  Gompers.  Yes.  In  Massachusetts  it  is  unlawful  and  punish- 
able for  a  man  to  strike  for  the  cause  I  have  already  stated.  It  is 
true  that  the  opinion  of  the  court  in  the  Adair  case  gave  expression 
to  that  view — that  men  could  quit  their  employment  for  any  reason, 
or  for  no  reason,  and  that  the  equal  right  applied  to  the  employer  to 
discharge,  for  any  reason  or  no  reason  at  all. 

But  I  have  heard  it  argued  by  the  learned  counsel  opposed  to  our 
legislation  that  a  combination  which  might  be  construed  to  be  in  the 
nature  of  a  conspiracy — that  a  strike  undertaken,  no  matter  what 
the  purpose  might  be,  yet  if  that  was  a  conspiracy,  or  might  result 
in  injury  and  possiblv  did  result  in  injury,  such  a  strike  was  unlawful. 

Senator  Nelson.  In  this  connection  and  for  the  purpose  of  clear- 
ing up  one  feature  of  the  proposed  legislation  let  me  say:  At  common 
law  a  conspiracy  of  that  kind  was  deemed  to  be  criminal  and  a  man 
could  be  prosecuted  for  it;  but  not  so  under  the  laws  of  the  United 
States.  We  have  no  common-law  offenses  of  that  character  unless 
such  a  combination  is  expressly  made  a  criminal  offense.  Under  the 
United  States  statute  a  man  can  not  be  indicted  for  it,  so  that  in 
one  part  of  your  bill  here  you  refer  in  the  proposed  legislation  to 
the  common  law,  and  the  common  law  was  not  so  merciful  to  you  as 
are  the  laws  of  the  United  States.  In  the  United  States  you  can  not 
be  indicted  for  a  conspiracy  or  punished  for  a  conspiracy  unless  the 
statute  expressly  provides  so. 

Mr.  Gompers.  The  bill  with  the  "common-law'*  provision  is  not 
our  bill.  I  want  first  to  address  myself  to  the  bill  called  in  the 
House  of  Representatives  the  '*  Wilson  bill." 

Mr.  Davenport.  In  the  Senate  the  Smith  bill. 

Mr.  Gompers.  There  was  an  omission  in  his  bill,  but  it  was  acci- 
dental. There  was  a  portion  of  the  Wilson  bill  that  was  printed  on 
the  back,  which  portion  I  apprehend  was  overlooked  by  the  clerk 
when  copying  it  for  introduction  in  the  Senate  by  Senator  Smith-. 

Senator  Nelson.  I  understand  we  have  only  two  bills  here,  one 
known  as  the  Warner  bill — ^known  in  the  House,  I  believe,  as  the 
Hepburn  bill — and  the  other  known  as  the  Foraker  bill. 

[The  so-called  '\Smith  bill"  (S.  6913)  and  the  so-called  '*Dick 
bifl''  (S.  6900)  will  be  found  herein  at  close  of  this  day's  proceed- 
ings.] 
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Mr.  GoMPERs.  The  Warner  bill  is  not  a  duplicate  of  the  Hepburn 
bill.  There  are  words  in  the  Warner  bill  that  do  not  appear  m  the 
Hepburn  bill.  We  are  arguing  for  the  Wilson  bill  in  the  House  and 
the  Smith  bill  in  the  Senate,  with  the  omitted  portion  of  the  Wilson 
bill  included  in  the  Smith  bill. 

In  regard  to  the  Hepburn  bill,  I  desire  to  say  that  in  so  far  as  its 
provisions  ai)ply  to  the  corporations  for  proiBt  and  owning  capital 
stocky  whether  it  is  constitutionally  right  and  practical  I  am  not  pre- 
pared to  say.  I  only  want  to  express  my  opinion  that  some  modifica- 
tion of  the  Sherman  antitrust  law  ought  to  be  made  in  so  far  as  it 
applies  to  business,  to  corporations,  to  combinations.  I  believe  that 
men  ou^ht  to  be  permitted  to  transact  business  upon  the  assumption 
that  it  is  a  lawful  business  and  not  upon  the  presumption,  by  reason 
of  the  mere  fact  that  they  are  combined,  that  that  is  unlawiul,  that 
that  is  in  unlawful  restraint  of  trade,  and  that  they  are  punishable 
under  the  provisions  of  the  law — and  I  say  that  in  a  general  way. 

As  to  whether  the  terms  of  the  Hepburn  bill  meet  that  condition, 
I  do  riot  know,  but  in  a  general  way  I  am  glad  to  express  my  view 
that  men  should  have  an  opportunity  of  transacting  their  business 
on  the  presumption  that  it  is  a  lawful  business  until  it  is  proven 
to  be  unlawful  and  injurious. 

But  I  am  not  in  accord  with  the  provisions  of  the  Hepburn  bill 
in  so  far  as  they  applv  to  the  organization  of  the  wage-workers  or 
the  farmers  or  horticulturists — the  organizations  as  described  in  the 
bill,  the  corporations  and  associations  not  for  proiBt  and  without 
capital  stock.  First,  I  do  not  believe  that  it  is  either  wise  or  neces- 
sary to  have  the  organizations  of  labor  re2:ister.  There  is  no  good 
purpose  served  by  having  them  merely  register.  I  can  see,  however, 
that  roistering  in  the  beginning  is  only  the  entering  wedge  for  some 
other  species  of  legislation  to  attack  the  vital  interests  and  force  all 
organized  effort  among  the  workers. 

And,  further,  during  the  discussion  of  this  bill  before  the  Judiciary 
Committee  of  the  House,  it  developed  by  those  who  aided  in  drafting 
the  bill  that  the  organizations  of  labor — those  associations  organized 
not  for  profit  and  owning  no  capital  stock — if  they  desired  to  get  the 
benefit  of  the  Hepburn  bill,  if  enacted  into  law,  they  would,  imder 
section  10,  have  to  submit  their  agreements  to  the  Bureau  of  Cor- 
porations or  some  other  Department,  to  be  subject  to  their  approval 
or  disapproval,  and  that  unless  sucn  contracts  or  a^eements  with 
the  employers  were  so  submitted  the  labor  organizations  would  not 
be  entitled  to  the  benefits  otherwise  provided  m  the  bill. 

Mr.  Davenport.  Are  you  aware  that  in  this  substitute  they  have 

Erepared,  when  that  ofl&cer  makes  an  order  and  you  disobey  it,  you 
ecome  liable  to  prosecution,  with  a  penalty  of  a  fine  of  $5,000  and  a 
year's  imprisonment? 

Mr.  GoMPERS.  I  am  not  aware  of  that. 

Mr.  Davenport.  That  is  in  the  recent  edition  of  the  bill. 

Mr.  GoMPERS.  I  am  a  very  busy  man  and  have  not  had  the  oppor- 
tunity of  reading  that  reconstructed  bill. 

Senator  Nelson.  It  has  not  been  printed  and  is  not  before  us. 

Mr.  Gompers.  It  was  before  the  Judiciary  Committee  of  the  House, 
I  think.  If  that  is  so,  as  stated  by  Mr.  Davenport,  and  I  take  it  that 
it  is — the  gentlemen  who  are  coimsel  for  the  opposition  are  calling  our 
attention  to  things  that  are  injurious  to  us  and  our  men — why,  I  take 
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it,  that  we  ought  to  be  alert  with  regard  to  it,  and  it  gives  us  addi- 
tional reason  lor  opposing  those  features  of  the  bill. 

We  ask  that  all  references  to  organizations  and  associations  or- 
ganized not  for  profit,  and  without  capital  stock,  be  eliminated  from 
the  Hepburn  bill,  and  that  instead  of  those  provisions  the  Wilson  bill, 
H.  R.  20584,  or  the  Smith  bill  in  the  Senate,  with  the  last  proviso 
regarding  agriculturists  and  horticulturists  added,  be  adopted  and 
enacted  into  law. 

Perhaps  I  ought  to  say  that  one  of  the  reasons,  at  least,  why  we  ob- 
ject to  submittmg  our  agreements  with  employers,  or  our  agreements 
among  ourselves,  for  approval  to  either  the  Bureau  of  Corporations  or 
some  other  outside  autnority,  we  believe  that  our  agreements  with  our 
employers  are  matters  often  in  advance  of  the  public  acceptance  of 
what  IS  just  exactly  fair.  There  are  necessarily  forces  at  work  for 
the  uplift  of  the  men  and  women  of  labor.  It  means,  perhaps,  when 
a  turn  in  the  tide  of  industry  shall  come  in  the  affairs  of  our  country 
from  the  conditions  which  now  exist — I  take  it  that  the  human  effort 
to  obtain  some  improvement  in  wages,  in  the  hours  of  labor,  in  the 
conditions  of  employment — that  these  are  going  to  take  on  renewed 
vitality  and  renewed  activity. 

Of  course  those  who  are  in  advance,  those  who  begin  this  upward 
trend,  those  who  use  this  leverage  for  the  common  uplift,  are  neces- 
sarily in  advance  of  the  great  common  people.  That  might  be  re- 
garded, if  subject  to  review  for  approval  or  disapproval  of  a  Depart- 
ment, and  being  subject  to  review  it  is  likely  to  be  thrown  out,  disap- 
proved, as  an  advance  and  as  not  accepted  generally  and  so  declared 
to  be  unreasonable. 

Another  thing.  There  was  a  tide  that  was  about  to  sweep  over  this 
country  about  ten  or  eleven  years  ago,  begun  by  a  Mr.  Lusk,  a  New 
Zealander,  who,  having  been  instrumental  in  helping  the  Parliament 
of  New  Zealand  to  enact  a  compulsory  arbitration  law,  came  over  here 
to  spread  the  gospel  of  compulsory  arbitration  as  a  cure  for  lockouts 
and  strikes. 

When  Mr.  Lusk  was  here  it  was  the  good  fortune  of  some  of  us, 
myself  included,  to  run  up  against  him  and  to  expose  to  the  public 
conscience  of  our  country — the  conscience  of  employers  as  well  as 
workmen — the  understanding  of  the  fundamental  principles  involved 
in  compulsory  arbitration.  So  much  so  that  employers  generally  now 
do  not  want  compulsory  arbitration. 

I  am  glad  to  nave  the  honor  to  say  for  labor  that  the  workmen 
were  in  the  advance  guard  in  opposition  to  that  scheme.  We  hold 
that  if  an  award  is  made  by  a  board  of  arbitrators,  by  Government 
authority,  with  the  power  of  enforcement  of  the  award,  and  that  if 
it  shall  compel  the  employer  to  pay  in  the  form  of  wages  a  higher 
sum  than  he  believes  he  can  afford  or  than  he  ought  to  pay,  that  is 
confiscation  of  property. 

On  the  other  hand,  we  contend  that  if  the  award,  with  govern- 
mental authority  of  enforcement,  is  against  the  workman — that  is, 
that  he  shall  labor  for  a  less  wage,  or  lor  longer  hours,  and  that  he 
shall  be  compelled  to  perform  specifically  the  decrees  oi  the  award — 
that  that  compels  involuntary  personal  service,  and  that,  essentially, 
is  slavery.  For  those  reasons,  as  well  as  for  the  reason  that  it  is 
repugnant  to  the  very  theory  and  institutions  of  our  republican  form 
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of  government,  we  are  opposed  to  such  a  provision  as  compulsory 
arbitration  of  any  character. 

Now,  coming  back  to  the  point  I  was  discussing  a  few  minutes  ago : 
The  proposition  in  the  Hepburn  bill  to  submit  the  agreements  of  the 
organization  to  the  scrutiny — the  approval  or  disapproval  of  govern- 
mental authority — is  practically  compulsory  arbitration.  It  throws 
out  of  court,  destroys,  and  annuls  the  agreements  reached  voluntarily 
between  employers  and  employees;  and  as  time  would  go  on,  the 
method  not  oeing  found  efficient — not  being  found  productive  of  the 
result  aimed  at — the  next  feature  would  be  not  only  practical,  but 
actual  compulsory  arbitration,  and  against  that,  in  my  judgment, 
there  is  universal  judgment  in  opposition  by  both  employers  and  em- 
ployees throughout  tne  country. 

Of  course  we  want  to  avoid  strikes  and  lockouts,  and  in  our  efforts 
some  grope  around  and  try  to  find  by  statute  law  something  that  is 

foing  to  rid  us  of  this  thmg  that  they  regard  as  an  industrial  evil, 
lut  while  we  are  doing  our  best  to  avoid  strikes,  yet  I  think  that  in 
the  United  States  we  are  enjoying  the  largest  amount  of  public  safety 
and  industrial  tranquillity,  and  are  freer  from  an  agitation  that  is 
hurtful  and  injurious  than  obtains  in  any  other  part  of  the  jglobe. 

Of  course  pauch  of  it  is  due  to  American  idealism.  The  much- 
abused  organizations  of  labor  have  contributed  a  great  quota  to  that 
fact.  The  associations  of  the  men,  their  discussions,  their  meetings, 
their  participation  in  public  affairs,  in  civic  affairs,  in  industrial 
affairs  establishes  a  bond  of  union,  a  bond  of  fraternity,  a  feeling  of 
dependence  and  interdependence,  of  fellowship  and  friendship — 
making  men  self-reliant. 

Now,  let  me  say  that  the  Sherman  antitrust  law  ought  not  to  apply 
to  the  organizations  of  workmen  and  workwomen.  Sy  no  distortion 
of  the  English  language  can  the  organizations  of  men  and  women 
who  toil  as  wage-earners,  organized  for  the  protection  of  their  rights 
and  interests  as  wage-earners,  be  regarded  as  trusts.  How  sucn  a 
conception  could  be  reached  that  they  are,  as  I  have  heard  it  and  seen 
it  stated  by  our  distinguished  opponents,  that  the  organizations  of 
labor  as  trusts,  surpasses  my  comprehension.  I  thinK  it  needs  but 
a  bare  statement  of  the  fact  that  tne  trusts  are  organizations  or  cor- 

{>orations  of  men  who  are  engaged  in  dealing  witn  the  products  of 
abor — either  in  the  productive  u)rm  or  in  the  form  of  distribution — 
the  control  of  the  products  of  labor — of  human  effort. 

The  organizations  of  the  working  people  own  nothing.  Workmen 
own  nothing  which  can  form  a  trust.  They  own  themselves  only, 
and  it  is  their  labor,  that  is,  their  human  effort;  it  is  part  of  their 
flesh  and  blood;  it  is  part  of  the  human,  living,  breathmg  man  and 
woman.  How  can  there  be  a  trust  in,  if  I  may  use  the  buQ,  some- 
thing which  is  not  yet  produced? 

Organizations  of  labor,  combinations  in  restraint  of  trade!  Why, 
the  very  organization  of  two  individual  manufacturers,  competing 
for  a  class  oi  trade  or  to  serve  a  market,  if  they  set  up  a  partnership 
to  supplant  the  two  individual  firms — that  may  be  regarded  in  re- 
straint of  trade,  and  yet,  as  a  matter  of  fact,  by  reason  of  their  part- 
nership they  may  be  contributing  to  the  public  good. 

Ana  so  with  companies.  The  title  of  the  Sherman  antitrust  law, 
if  my  memory  serves  me  right,  is  to  restrain  illegal  trusts  and  combi- 
nations in  restraint  of  trade.     In  the  body  of  the  law  no  distinction 
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is  made  as  between  l^al  and  illegal  trusts  and  legal  or  illegal  com- 
binations or  legal  or  illegal  restraints  of  trade,  oo  that  as  matter 
of  fact  the  body  of  the  law  does  not  bear  out  its  title. 

I  read  a  little  while  ago  an  editorial  which  appeared  in  one  of  the 
local  Washington  newspapers,  which  said  in  substance  that  the  recent 
discovery  by  the  court  of  the  power  long  hidden  in  the  interstate 
laws  may  rid  us  of  strikes  in  mdustry.  * 'Recent  discoveryl"  In 
other  words,  the  interpretation  by  the  courts  of  existing  law,  by 
which  this  new  foimd  power  has  been  discovered. 

As  to  strikes,  I  contend  that  so  long  as  modern  industry  shall  last, 
so  long  as  men  shall  have  divergent  interests  and  follow  those  inter- 
ests, and  can  not  agree,  there  are  going  to  be  contests  of  some  form 
either  for  supremacy  or  a  common  agreement. 

Men  are  going  to  organize.  Of  course  I  know  it  will  be  said  by 
some  that  the  decisions  of  the  courts  are  not  against  the  labor  organi- 
zations as  such.  But,  in  the  language  of  Shakespeare,  *  'you  might 
as  well  take  my  life  as  take  from  me  the  means  by  which  I  live." 
And  to  academically  guarantee  the  right  of  organization  and  denv 
us  the  natural  functions  of  organized  effort — ^you  might  as  well 
destroy  the  organization. 

If  there  is  a  disposition  on  the  part  of  Congress  to  make  strikes 
illegal,  if  there  is  a  disposition  on  tne  part  of  Congress  to  make  boy- 
cotts illegal — and  I  want,  if  I  may  have  the  time,  to  refer  to  boy- 
cotts— then  let  Congress  specifically  say  so  in  a  law,  in  a  separate 
law,  but  not  by  subterfuge  seek  to  accomplish  that  object. 

Senator  Nelson.  It  is  now  within  two  or  three  minutes  of  12,  Mr. 
Gompers,  and  we  shall  have  to  suspend  the  hearing,  because  the  Senate 
meets  at  12. 

Mr.  GoMPEKS.  Yes. 

Senator  Nelson.  Do  you  or  anybody  eke  desire  a  further  hearing  ? 
We  will  be  glad  to  give  it  to  you.     Could  you  come  Friday  morning  I 

Mr.  Gompers.  I  nave  been  invited  by  the  President  of  the  United 
States  to  take  part  in  a  conference  at  the  White  House  to  consider 
the  conservation  of  the  natural  resources  of  the  United  States. 

Senator  Deprw.  That  adjourns,  does  it  not,  on  Friday  ? 

Mr.  Gompers.  It  starts  to  morrow  morning. 

Senator  Dillingham.  I  think  we  have  a  meeting  on  Friday. 

Senator  Depew.  We  could  meet  on  Saturday. 

Senator  Nelson.  Or  next  Tuesday,  how  would  that  do  ? 

Mr.  Gompers.  That  would  be  the  18th. 

Senator  Nelson.  We  can  not  meet  on  Montlay,  inasmuch  as  we  have 
for  that  day  a  meeting  of  the  full  Judiciary  Committee. 

Mr.  Gompers.  I  would  be  willing  to  suspend  now  and  supplement 
what  I  have  said  with  a  few  statements  in  writing. 

Senator  Nelson.  Very  well,  you  can  file  a  brief. 

Mr.  Gompers.  I  do  not  wish  to  assist  our  opponents  in  prolonging 
the  hearing  before  vour  committee.  I  would  like  very  much  that 
this  Congress  should  grant  us  some  relief.  We  think  we  are  entitled 
to  it  and  ought  to  have  it,  and,  speaking  for  a  very  large  number  of 
worthy  citizens  of  our  country,  workingmen  and  workingwomen,  we 
ask  for  relief. 

Senator  Nelson.  To  come  down  to  the  question  that  I  shall  be  glad 
to  have  discussed — a  question  which  you  have  not  reached  this  morn- 
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ing,  but  which  somebody  representing  vour  side  ought  to  reach,  one 
thmg  we  should  like  is  that  some  one  snail  show  us  exactly  what  the 
courts  have  held  in  respect  to  labor  organizations.  My  unaerstanding 
is  that  the  courts,  unaer  the  antitrust  law,  have  not  held  that  labor 
organizations  as  such  are  illegal  and  contrary  to  the  provisions  of  the 
law;  that  they  have  not  held  that  strikes,  in  themselves,  axe  illegal 
and  contrary  to  law.     That  is  my  understanding  of  it,  that,  as  inter- 

f^reted  by  the  courts,  there  is  nothing  to  prevent  labor  organizations 
rom  combining,  as  they  have  done,  ana  nothing  to  prevent  them 
from  striking.  .  By  that  I  mean  setting  on  foot  peaceable  strikes — > 
those  that  avoid  l)loodshed  and  the  destruction  of  property. 

Mr.  GoMPERS.  On  oiu*  part,  speaking  for  labor,  we  contemplate 
only  peaceable  strikes. 

Senator  Nelson.  Now,  in  what  respect  have  the  courts  infringed 
on  the  rights  of  labor  organizations  ?  Of  course  such  a  case  as  that  of 
Jenkins  is  no  longer  the  law.  That  was  overruled  by  Justice  Harlan, 
and  I  think  it  is  conceded  on  all  hands  that  laboring  men  have  the 
right  to  quit  work  for  any  cause,  and  that  that  case  in  Massachusetts 
is  not  law. 

Mr.  GoMPERS.  Not  Federal  law,  but  for  that  State  it  is,  and  its  in- 
fluence can  not  be  for  good. 

Senator  Nelson.  But,  now,  in  what  respect  have  the  courts  inter- 
fered with  the  movements  and  actions  of  labor  organizations  ?  That 
is  what  I  should  like  to  hear  discussed — not  now,  out  at  some  future 
hearing.  This  is,  I  think,  our  fourth  hearing,  and  on  that  point  we 
have  had  no  presentation  as  yet,  and  we  womd  like  to  have  one. 

Mr.  GoMPERS.  May  I  say  that  the  Supreme  Court  of  the  United 
States  in  the  recent  decision  in  the  hatters'  case — the  case  of  Loewe 
V,  Martin  Lawlor — quotes  approvingly  part  of  the  bill  of  the  Loewe 
coimsel,  and  as  proof  of  a  conspiracy,  that  the  organization  in 
interest,  the  defendant  organization,  had  secured  agreements  with  70 
hat  manufacturers  of  the  United  States  out  of  82 — stated  that  as 

{>roof  of  the  success  of  the  conspiracy.    The  court  referred  the  case 
or  trial  to  the  lower  court. 

The  efforts  we  have  made  to  reach  agreements  with  employers,  the 
efforts  made  by  the  hatters'  organization,  which  had  so  far  succeeded 
in  coming  to  a  trade  agreement  for  the  maintenance  of  industrial 
peace  between  the  workmen  and  the  emplovers,  and  which  had  so  far 
succeeded,  is  actually  taken  as  a  proof  of  the  success  of  a  conspiracy. 

Senator  Nelson.  Shall  we  meet  on  Saturday  or  Tuesday? 

Senator  Dbpbw.  Saturday  will  suit  me. 

Senator  Nelson.  Let  us  adjourn  until  Saturday  at  10  o'clock  in 
this  room. 

Senator  Depbw.  Saturday  of  this  week? 

Senator  Nelson.  Yes.  And  then  you,  Mr.  Gompers,  or  some  one 
representing  vou,  will  have  opportunity  to  continue  your  case.  I 
would  like  to  have  the  matter  continued  on  the  linesJ  have  suggested. 

Mr.  Emert.  I  should  like  to  call  the  committee's  attention  to  the 

fact  that  quite  the  contrary  from   the  suggestion  made  by  Mr. 

Gompers,  there  has  been  no  effort  on  the  part  of  the  opponents  of 

4790^.14 
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the  bills  to  delay  action.  I  have  not  had  twenty  minutes  of  your 
time. 

Senator  Nelson.  I  wish  to  say  to  Mr.  Oompers  that  these  bills 
have  come  before  the  committee  very  lately,  and  since  their  coming 
we  have  had  one  meeting  each  week.  I  was  not  aware  before  that 
the  Wilson  bill  or  the  Smith  bUl  was  before  our  committee.  So  far  as 
I  knew,  we  have  only  had  the  Warner  bill  and  the  Foraker  bill. 

Mr.  GoMPERS.  If  Mr.  Emery  will  help  us  to  be  helpful  to  the  com- 
mittee and  speedily  dispose  of  the  matter,  we  shall  appreciate  it  very 
much. 

The  following  bills,  being  referred  to  this  subcommittee,  were 
"ordered  printed  in  these  proceedings: 

{8.  eOOO,  BixtieUi  Congress,  flnit  seasion.    Introduced  by  ICr.  Dlck.l 

A  Bill  to  amend  the  act  approved  July  second,  eighteen  hundred  and  nmety, 
entitled  ''An  act  to  protect  trade  and  commerce  against  any  unlawful  re- 
straints and  monopolies. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled f  That  the  act  ap- 
proved July  second,  eighteen  hundred  and  ninety,  entitled  "An  act 
to  protect  trade  and  commerce  against  any  unlawful  restraints  and 
monopolies,"  be,  and  the  same  Is  nereby,  amended  by  adding  at  the 
end  01  said  act  the  following  section: 

"Sec.  9.  That  this  act  shall  not  be  construed  to  apply  to  any 
arrangements,  agreements,  or  combinations  between  the  laborers, 
made  with  a  view  of  lessening  the  number  of  hours  of  labor  or  the 
increasing  of  their  wages;  nor  to  any  arrangements,  agreements,  or 
combinations  among  persons  engaged  in  horticulture  or  agriculture, 
made  with  a  view  of  enhancing  tne  price  of  their  own  agricultural 
or  horticultural  products.'' 

[8.  e9lB,  Sixtieth  Coogfess,  ilrtt  MAsion.    Introdaced  by  BCr.  Smith  of  tfichlgan.] 

A  BILL  to  amend  the  act  approved  July  second,  eighteen  hundeied  and  ninety, 
entitled  *'An  act  to  protect  trade  fuid  commerce  against  any  unlawful  i^ 
straints  and  monopolies. 

Be  it  enacted  by  the  Senate  and  House  of  RepresentaMves  of  the 
United  States  of  America  in  Congress  assembled,  That  the  act  ap- 
proved July  second,  eighteen  hundred  and  ninety,  entitled  "An  act 
to  protect  trade  and  commerce  against  any  unlawful  restraints  and 
Tnonopolies,"  be,  and  the  same  is  nereby,  amended  by  adding  at  the 
end  of  said  act  the  following  section: 

''Sec.  9.  That  nothing  in  said  act  is  intended,  nor  shall  any  pro- 
vision thereof  hereafter  oe  enforced,  so  as  to  apply  to  organizations 
or  associations  not  for  profit  and  without  capital  stock,  nor  to  the 
members  of  such  organizations  or  associations." 

(The  subcommittee  adjourned  until  Saturday  next,  Maj^  16,  1908, 
at  10  o'clock  a.  m.) 
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Washington,  D.  C,  Saturday,  May  16,  1908. 
The  subcommittee, pursuant  to  adjournment, met  at  10  o'clock  a.m. 
Present:  Senators  Nelson  (chairman),  Depew,  and  Dillingham. 
Senator  Nelson.  Mr.  Gompers  being  present,  we  shall  be  glad  to 
hear  him  further. 

STATEMENT  OF  SAMUEL  OOHPEBS,   PBESIDEITT  AMEBIOAV 

FEDEBATIOir  OF  LABOB— Continued. 

Mr.  Gompers.  Mr.  Chairman,  at  the  meeting  last  Tuesday  you  ex- 
pressed a  desire  that  someone  in  behalf  of  the  labor  organizations 
might  show  in  what  manner  the  courts  had  interfered  with  the  move- 
ments and  actions  of  the  labor  organizations.  I  do  not  want  you  for  a 
moment  to  imagine  that  I  am  making  any  special  plea,  but  indeed  I 
have  been  so  engaged  with  matters  requiring  my  constant  and  im- 
mediate attention  that  I  have  not  been  able  to  give  the  matter  any 
thought  until  about  8  o'clock  this  morning.  Nor  have  I  had  time  to 
consult  with  anyone  in  regard  to  it,  nor  even  to  make  arrangements  so 
that  some  other  person  might  appear  here  and  present  to  you  the 
information  you  seek,  and  in  such  manner  as  would  leave  the  matter 
in  a  cogent  and  intelligent  form. 

But,  from  my  experience  with  the  entire  subject,  and  having  some 
knowledge  of  it,  I  may  proceed.  You  will  observe  that  in  the  case  of 
Lioewe  v.  Lawlor,  the  hatters'  case,  the  Supreme  Court,  in  its  opinion, 
quotes  approvingly  the  decision  of  the  circuit  court  for  the  eastern 
district  of  Louisiana  in  the  case  of  the  United  States  v.  The  Work- 
ingmen^s  Amalgamated  Council  (54  Fed.  Rep.,  998).  In  that  case 
the  entire  matter  grew  out  of  a  dispute  which  it  may  be  interesting 
to  relate. 

The  worjringmen  of  New  Orleans  were  fairly  well  organized — I  am 
speaking  of  the  white  men.  The  colored  workmen  of  that  city  were 
also  organized  to  a  considerable  extent;  they  asked  for  an  increase  in 
their  wages  and  a  modification  of  some  of  tne  conditions  of  their  em- 
ployment. The  white  employers  refused  to  meet  a  committee  of  the 
colored  workmen  to  consiaer  the  matter  or  to  have  representatives  of 
the  employers  meet  with  the  representatives  of  the  colored  workmen. 
As  a  consequence  there  was  no  possibility  of  reaching  an  agreement 
of  any  sort.  The  strike  of  the  white  workmen  in  New  Orleans  was 
from  sympathy  with  the  position  of  the  colored  workmen;  that  is,  to 
insist  upon  the  right  of  the  colored  workmen  to  a  conference  with 
some  representatives  of  the  companies  for  the  purpose  of  reaching 
an  agreement. 

Senator  Nelson.  Do  I  understand  you  to  mean  that  the  white  em« 
ployers  refuse  to  confer  with  the  representatives  of  the  colored  or- 
ganizations ? 

Mr.  Gompers.  Yes,  sir;  of  the  colored  workmen.  And  the  strike 
of  the  white  workmen  was  as  a  protest,  for  the  purpose  of  securing 
a  conference  of  the  colored  worlanen  with  the  representatives  of  the 
employers  so  that  an  agreement  might  be  reached. 

A  strike  was  inaugurated,  an  injunction  issued,  and  the  opinion  of 
the  circuit  court  for  the  eastern  district  of  Louisiana  was  approv- 
ingly quoted  by  the  Supreme  Court  of  the  United  States.  The  opin- 
ion of  the  circuit  court  m  the  case,  as  already  indicated,  is  to  be  found 
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in  54  Federal  Reporter,  998,  and  I  do  not  think  you  would  have  me 
burden  the  record  to  bring  it  here  and  read  it. 

Senator  Nelson.  That  is  not  necessary.    The  reference  is  sufficient. 

Mr.  GoMPERS.  The  issuance  of  the  injunction  under  the  Sherman 
antitrust  law  broke  the  strike.  It  denied  the  right  of  the  men  to  do 
what  they  did.  And  what  did  they  do  ?  They  withheld  their  labor 
power. 

Senator  Nelson.  Was  that  all  they  did  ? 

Mr.  GoMPERS.  That  is  all  they  did,  sir.  There  was  no  act  of  which 
they  were  guilty  that  was  an  attack  upon  property  or  upon  life. 
They  were  charged  with  conspiracy;  they  were  charged  with  being 
an  unlawful  combination,  a  combination  in  restraint  of  trade.  The 
injunction  was  issued  and  made  permanent,  and,  as  I  have  said  be- 
fore, portions  of  that  decision  and  opinion  were  quoted  approvingly 
by  the  Supreme  Court  of  the  United  States  in  the  Hatters  case,  and 
it  necessarily  thereby  becomes  the  law  of  the  land. 

Senator  Dillingham.  Let  me  see  if  I  understand  the  situation. 
That  strike  was  not  because  of  any  grievance  pertaining  to  the  strik- 
ers, but  to  compel  the  employers  to  deal  with  another  body  of 
organized  labor. 

Mr.  GoMPERs.  Well,  that  is  one  way  of  putting  it,  Senator. 

Senator  Dillingham.  But  practically  that  was  the  purpose,  was 
it? 

Mr.  GoMPERS.  The  purpose  was  to  secure  for  the  colored  workmen 
the  right  of  conference  with  their  employers  for  a  joint  bargain  as 
to  their  labor. 

Senator  Nelson.  I  may  be  mistaken,  but  my  recollection  is  that 
they  not  only  struck,  but  when  the  employers  attempted  to  hire  other 
people  who  did  not  belong  to  the  organization,  the  labor  unions  went 
to  work  to  prevent  them  irom  workmg — in  that  New  Orleans  case. 

Mr.  GoMPERS.  In  the  New  Orleans  case  there  was  no  such  condi- 
tion, Mr.  Chairman,  for,  as  a  matter  of  fact,  no  such  condition  was 
possible.     It  all  occurred  within  forty-eight  hours. 

Senator  Nelson.  Did  it  not  relate  to  what  you  call  longshoremen, 
or  something  of  that  kind  ? 

Mr.  GoMPERS.  No,  sir. 

Senator  Nelson.  To  people  loading  vessels,  or  people  of  that  sort  ? 

Mr.  Gompers.  No.  sir.  It  applied  to  the  colored  laborers,  draymen ; 
and  these  men  sougtit  an  interview  with  the  employers  or  the  repre- 
sentatives of  the  employers  for  the  purpose  of  discussing  this  question 
of  wages  and  hours  and  conditions  oi  employment;  and  because  of 
the  refusal  of  the  employers  to  have  any  of  their  representatives 
meet  with  the  representatives  of  the  colored  organized  workmen,  the 
negotiations  broke  off,  the  colored  workmen  struck.  This  applied 
to  workmen  in  other  branches  of  trade.  It  applied  to  the  longshore- 
men, to  the  cotton-screw  men,  it  applied  to  prmters,  to  street-railway 
men,  and  to  lots  of  other  workmen. 

^ince  the  Supreme  Court  of  the  United  States  rendered  its  decision 
in  the  Hatters  case,  seventy-five  workmen,  representatives  of  their 
various  trades  and  callings  in  the  Central  Labor  Union  of  New 
Orleans  have  been  indicted. 

This  case  in  point  is  that  a  few  weeks  ago  a  small  number  of  em- 
ployers were  willing  to  pav  the  prevaiUng  rates  of  wages  and  to 
grant  such  conditions  to  the  worxmen  as  obtained  generaUy,  and 
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the  men  employed  upon  the  loading  and  unloading  of  vessels  refused 
to  continue  work  for  the  company  until  it  yielded  the  prevailing  rate. 
They  quit  work  because  they  could  not  induce  the  employer  to  grant 
the  wages  and  conditions.  They  were  only  half  eflfective  in  their 
efforts,  and  the  workmen  of  other  trades  employed  also  in  this  traffic 
decided  that  they  too  would  quit  the  employment  of  the  company; 
that  they  would  not  work  for  the  company  until  the  demands  of  the 
men  originally  on  strike  were  concedea.  ' 

Upon  the  occurrence  of  that  strike,  in  a  day  or  so  after,  the  com- 
pany yielded — came  to  an  agreement  with  the  workmen.  The  vessel 
was  loaded  and  departed  on  her  voyage,  and  immediately  after  the 
departure  of  the  vessel  the  co.mpanv  proceeded  to  enter  complaint 
and  appeared  before  the  grand  jury  for  the  eastern  district  of  Louisi- 
ana and  75  men  were  indictea — that  is,  since  the  decision  of  the 
Supreme  Court.  I  am  told  that  an  effort  has  already  been  made^ 
or  will  be  made  by  the  Federal  Government,  through  its  legal  rep- 
resentatives,  not  to  press  this  case.  But  as  to  the  possible  incarcera- 
tion of  these  men  and  their  possible  injury,  I,  speaking  personally, 
do  not  thank  the  Government  of  the  United  States  not  to  press  those 
cases.  It  seems  to  me  that  to  drop  the  prosecution  of  a  case  for 
reasons  other  than  that  those  men  are  not  guilty,  or  that  the  law  does 
not  obtain — that  those  are  not  good  enough  grounds  for  the  stopping 
of  the  prosecution  of  these  cases,  for  it  leaves  the  matter  in  an  unset- 
tled state.  If  these  men  are  properly  indicted,  if  they  have  committed 
the  offense  charged,  and  if  the  law  is  good,  it  is  not  good  to  either 
nol.  pros,  these  cases,  and  take  by  inference  the  position  that  other 
worlanen  may  do  these  things  and  then  find  themselves  indicted — it 
is  not  good  to  allow  these  indictments  to  hang  over  the  heads  of  these 
men.  It  they  are  guilty  of  violating  the  law,  send  them  to  prison. 
It  may  be  a  salutary  lesson  to  them,  and  it  may  be  a  salutary  lesson 
for  statesmen  too. 

In  a  suit  brought  against  the  American  Federation  of  Labor  by 
Mr.  Van  Cleave,  on  behalf  of  the  Bucks  Stove  and  Range  Company, 
of  St.  Louis,  under  the  Sherman  antitrust  law,  the  American  Federa- 
tion of  Labor,  its  affiliated  organizations  in  any  part  of  the  country, 
and  any  member  of  the  affiliated  organizations — all  of  them  have  been 
restrained  by  an  injunction  issued  by  Justice  Gould  and  made  perma- 
nent, by  which  freedom  of  speech  and  freedom  of  the  press  have  been 
invaded. 

As  president  of  the  American  Federation  of  Labor,  I  am  constituted 
the  editor  of  our  monthly  publication,  the  American  Federationist. 
The  injunction  issued  by  Justice  Gould  of  the  Supreme  Court  of  the 
District  of  Columbia  prohibits  me  and  anyone  for  me  either  to  pub- 
lish the  name  of  tlio  Bucks  Stove  and  Range  Company,  or  either 
directly  or  indirectly  to  make  any  reference  to  it  or  to  the  fact  that 
there  is  any  dispute  between  that  company  and  labor  or  between 
anyone  els?.,  or  that  it  has  been  unfair,  or  that  it  is  regarded  as  unfair. 

Senator  Nelson.  I  do  not  ask  questions,  Mr.  Gompers,  for  the  pur- 
p(  se  of  interrupting  you  or  as  an  ordinary  cross-examination,  but 
simply  to  get  at  the  truth  of  the  matter.  I  liave  looked  at  that 
decision,  and  my  roct  lloction  of  it  is  that  in  that  case  the  court  said 
that  as  an  independent  matter  the  mere  publication  in  your  paper 
that  that  company  was  not  a  fair  company,  as  you  call  it,  would  not 
be  subject  to  any  inliibition  from  the  court,  but  it  is  because  of  the 
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fact  that  it  was  a  part  of  a  plan  or  scheme  to  interfere  with  or  to 
boycott  that  company  that  the  court  enjoined  it.  That  is  the  way  I 
understand  the  matter. 

Mr.  GoMPERs.  Yes. 

Senator  Nelson.  If  it  had  been  published  in  the  ordinary  course 
without  any  reference  to  a  boycott,  the  court  conceded  that  it  would 
not  interfere,  but  said  that  it  was  because  it  was  a  part  of  a  scheme 
to  boycott  that  company  that  the  court  held  the  publication  to  be 
wrong;  that  it  was  a  part  of  a  conspiracy  to  boycott.  Now,  was  not 
that  case,  may  I  ask  you,  really  a  case  of  a  species  of  boycott? 

Mr.  GoMPERS.  Yes,  sir. 

Senator  Nelson.  Yes.  That  is  it.  Excuse  mc  for  interrupting 
you.     I  only  do  so  to  ascertain  the  facts  of  the  case. 

Mr.  Gompers.  I  am  making  the  statement  as  plainly  as  I  possibly 
can,  and  I  welcome  any  suggestion  or  question  that  may  help  to  bring 
out  the  facts  in  the  case.  What  I  want  to  call  attention  to  is  this: 
Perhaps  this  may  be  regarded  as  an  extravagant  statement,  and  vet 
I  believe  that  I  am  perfectly  within  my  rights  and  perfectlv  witJun 
the  law  and  the  understanding  of  the  law,  and  beUeve  that  it  has  been 
regarded  as  the  law  since  the  establishment  of  our  system  of  juris- 
prudence— that  publication  is  never  to  be  interfered  with;  the  right 
of  the  freedom  of  the  press  is  never  to  be  denied,  and  no  matter  for 
what  reason;  that  the  man  who  undertakes  to  utter  a  statement  eitlier 
orally  or  in  the  press  is  responsible  for  that  statement — that  he  may 
be  punished  for  that  oral  or  printed  statement,  but  that  the  freedom 
of  the  press  implies  not  prevention  but  penalty  for  the  violation  of 
law.  The  real,  true  safety  of  society  demands  that  it  is  not  good  law, 
that  it  is  not  just,  that  it  is  a  violation  of  the  constitutional  guaranty 
of  freedom  of  the  press,  to  attempt  to  prevent  publication. 

Senator  Nelson.  But,  Mr.  Gompers,  just  for  one  moment  tliink 
where  that  would  lead  you  to.  Take  the  case  of  an  anarchist  pub- 
lishing a  paper  inciting  to  murder  week  after  week,  suggesting  the 
murder  of  tiie  President  of  the  United  States  or  of  members  of  his 
Cabinet,  or  of  tJie  governor  of  a  State,  or  any  other  high  official,  do 
you  mean  to  say  that  it  would  be  proper  not  to  prevent  that,  but  that 
we  must  sue  for  damages  or  libel  ?  Would  you  stand  for  that  prin- 
ciple ? 

Mr.  Gompers.  I  reffpet  very  much,  Mr.  Chairman,  that  in  the  pres- 
entation of  what  I  bSiieve  to  be  a  principle,  and  the  stating  of  it  as 
reasonably  and  intelligently  as  I  can,  the  matter  of  anarchy  should 
be  coupled  with  it  at  all. 

Senator  Nelson.  No;  but  it  is  tlie  principle  that  I  speak  of. 

Mr.  Gompers.  My  regret  is  not  because  the  question  might  be 
asked,  but  that  it  should  be  coupled  with  the  statement  I  have  just 
made,  because  while  I  believe  that  I  have  a  whole  lot  of  good  friends 
in  this  country 

Senator  Nelson.  I  do  not  want  you  to  understand  that  I  am  com- 
paring your  organization  or  your  men  at  all  with  anarcliists,  but  I 
referrea  to  the  principle. 

Mr.  Gompers.  Senator,  I  know  sufficiently  well  of  you  to  know  tliat 
you  would  not  do  that,  but  everybody  is  not  a  Senator  Nelson  in  his 
fairness,  and  I  am  quite  confident  that  gentlemen,  or  a  gentleman 
who  described  me  a  few  days  ago  as  "a  prairie  wolf  infected  with 
hydrophobia"  is  not  going  to  strain  a  very  fine  point  in  order  to 
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enable  him  to  couple  with  what  I  say,  the  statement  tliat  I  am  de- 
fending anarchy. 

Senator  Nelson.  I  would  not  imply  that  for  a  moment,  norcom- 

Eare  your  organization  nor  your  men  at  all  with  it;  nothing  of  the 
ind.     I  simply  referred  to  it  in  connection  with  the  principle  you 
announced,  of  free  publication. 

Mr.  QoMPERs.  Speaking  of  the  principle,  I  would,  if  I  could,  dis- 
sociate it  from  the  idea  of  anarchy  or  socialism. 

Senator  Nelson.  Allow  me  to  interpolate  another  remark.  There 
is  such  a  thing  as  ordinarjr  socialism  that  people  inveigh  against,  and 
then  there  is  in  modem  times  what  Bismarck  might  naye  called,  in 
Germany  state  socialism. 

Mr.  GoMPERs.  Yes.  I  would  rather  not  enter  into  either  a  historic 
or  an  academic  discj^uisition  on  socialism,  because  I  have  very  strong 
views  on  that  question. 

Senator  Nelson.  Excuse  me  for  bringing  that  into  the  matter. 

Mr.  GoMPERs.  But,  speaking  of  the  principles  of  law,  speaking  as 
one  who  is  opposed  to  anarchy  and  all  tnat  sort  of  thing,  either  physi- 
cal force  or  any  other  form  of  anarchy,  I  yet  believe  that  the  safety  of 
our  Republic  demands  the  right  of  a  free  press  and,  as  anyone  shall 
violate  what  is  within  the  bounds  of  reason  in  the  exercise  of  the 
right  of  a  free  press,  punish  him  for  doing  it. 

But,  we  must  bear  this  in  mind.  It  does  not  require  any  consti- 
tutional guarantee  for  freedom  of  the  press  when  the  press  shall  say 
the  things  that  please.  The  guarantee  is  as  to  the  publication  of  tlie 
things  t^at  displease.  No  person  requires  a  guarantee  to  do  the 
things  that  please  constituted  authority.  The  guarantee  as  I  have 
said  is  as  to  the  things  that  displease.  The  guarantee  is  of  no 
worth  whatever,  in  so  far  as  it  guarantees  the  right  to  say  the  things 
that  please. 

The  man  who  will  in  iiis  publication  advocate  the  assassination 
of  other  men,  whether  Government  officials  or  private  citizens,  that 
man  ought  to  be  investigated  as  to  the  condition  of  his  brainstorm; 
and  if  a  man  who  urses  and  encourages  assassination,  assaults  upon, 
or  the  destruction  of  life  or  property — a  man  of  that  sort  or  men 
of  that  sort  must  be  dealt  with,  out  to  deny  them  the  right  of  free 
expression,  either  orally  or  in  print,  is  to  deny  the  right  of  &ee  speech 
and  free  press.  And  I  think  among  men  who  have  the  good  of  their 
fellows  and  of  their  country  at  heart  no  man  would  encourage  that 
sort  of  talk  or  advocacy  of  that  sort  of  doctrine.  And  the  man,  the 
loyal,  thinking  citizen,  who  sometimes  is  intrusted  to  speak  the  word 
for  others,  or  assumes  to  do  that,  whether  upon  the  platform  or 
through  newspapers,  or  through  a  magazine,  will  endeavor  to  express 
hiD:iseif  in  as  decent  language  as  possible  to  present  the  thoughts  that 
are  in  his  mind  and  tlie  principles  that  he  advocates.  But  as  one 
who  endeavors  to  express  himself  within  the  limits  of  decent  limits, 
I  will  assert  it  as  a  principle  that  the  right  of  free  speech  and  free 
press  can  not  be  invaded  or  denied  until  after  the  commission  of  the 
unlawful  oral  or  written  or  printed  offense.  It  is  a  fact  not  yet 
fully  understood  hoMri)erfectly  safe  freedom  is. 

Senator  Nelson.  Excuse  me  for  interrupting  you,  but  I  want  to 
caU  your  attention  to  one  fact  about  free  speech.  Suppose  I  should 
threaten  your  life  or  threaten  you  with  serious  bodily  injury  and 
you  had  reason  to  believe  that  I  would  execute  my  threat,  you  could 
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go  before  a  magistrate  and  make  a  complaint  of  that  fact,  and  the 
magistrate  could  call  me  in  and  compel  me  to  give  bonds  tx>  keep  the 
peace  toward  all  the  world  and  especiaUy  toward  you,  and  if  1  did 
not  give  such  a  bond  I  could  be  put  into  prison.  That  has  been  the 
law  ever  since  our  system  of  government  has  been  established;  in 
fact,  we  inherited  it  from  England. 

Mr.  GoMPERS.  Yes;  but  you  will  also  remember  that  the  justice  of 
the  peace  did  not  deny  you  in  the  first  instance  to  utter  what  you  did, 
but  lie  holds  you  over  to  the  peace,  so  that  you  shall  not  do  it  again. 

Senator  Nelson.  That  is  a  species  of  preventive  justice. 

Mr.  GoMPERS.  Because  you  have  violated  the  law;  because  you  have 
threatened  to  do  me  bodily  injury. 

Senator  Nelson.  Yes. 

Mr.  GoMPERS.  And  that  in  itself  is  an  offense  against  the  law;  and 
you  are  either  bound  over  to  keep  the  peace,  so  as  to  prevent  you  from 
doing  me  this  bodUy  injury,  or  perhaps  vou  miffht  be  restrained  in 
some  other  way,  as  j)ut  in  jail,  in  order  to  e&ectualiy  prevent  you.  Be- 
cause a  peace  bond  is  not  alwajrs  an  assurance  of  my  personal  safety. 

Senator  Nelson.  Not  alwajrs.  But  this  is  an  illustration  of  the 
fact  that  courts  sometimes  have  to  administer  what  mi^ht  be  called 
preventive  justice.  They  do  not  allow  me  to  go  on,  but  they  bring  me 
into  court. 

Mr.  GoMPERS.  Certainly.  You  have  threatened  to  do  me  bodily  in- 
jury, and  that  is  an  unlawful  threat;  and  the  order  of  the  court  is  to 
Srevent  you  from  carrying  out  that  threat.  But  in  the  case  of  free- 
om  of  speech,  no  man  can  divine  your  thought.  The  court  can  not 
put  you  under  bonds  to  keep  the  peace  simply  because  you  thought 
you  would  do  me  bodily  harm.  The  expression,  the  threat  of  it,  con- 
stitutes the  offense.  And  the  case  of  the  spoken  word,  the  printed 
word,  no  court  should  interfere  with  the  right  to  express  that  spoken 
or  printed  word.  After  the  word  has  been  uttered  or  published  it  con- 
stitutes the  offense  against  the  laws  of  the  country.  If  it  is  an  of- 
fense ao;ainst  an  individual,  if  it  is  libelous,  if  it  is  treasonable,  a  man 
can  be  haled  to  the  court,  and  under  the  law  made  to  suffer  for  his 
utterances. 

But  it  is  a  principle  that  I  contend  for.  I  am  speaking  as  a  layman, 
Senator — you  understand  that — and  I  suppose  even  great  lawyers 
can  only  get  the  law  from  reading  or  from  hearing  it  expounded. 
Great  lawyers  are  made  by  reason  of  their  examinations  of^the  pro- 
visions of  the  law.  Whatever  little  smatterino:  of  law  I  mav  know  has 
come  to  me  because  I  have  read  it  or  had  it  read  to  me,  though  some 
of  it  has  been  rubbed  up  afirainst  my  fur  the  wrong  way.    [Laughter.l 

I  hold  that  the  principle  is  of  far  greater  importance  than  the  in-, 
jury  that  may  come  to  an  individual — the  principle  of  the  guarantee 
of  free  speech  and  a  free  nress,  and  that  it  is  that,  after  all,  that  must 
be  safeguarded  in  order  tnat  free  institutions  may  live.  You  can  not 
conduct  a  republic  founded  upon  the  sovereignty  of  the  citizen  when 
his  speech  or  his  utterances  may  be  circumscribed  or  denied.  There 
is  that  element  of  advanced  intelligence  among  all  our  people  that 
will  sustain  the  Government  in  the  protection  and  perpetuity  of  that 
Government.  No  man  was  more  greatly  shocked  in  this  whole  world 
than  was  I  when,  even  as  a  boy,  t  remember  the  first  announcement 
that  came  of  the  assassination  of  Abraham  Lincoln,  President  of  the 
United  States,  and  later,  of  President  Garfield.     I  remember  that 
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my  feelings  were  so  wrought  up  with  grief  that  I  would  scarcely 
care  to  more  than  refer  to  the  fact,  when  one  evening  on  the  streets 
of  New  York  I  was  neai*  one  of  the  telegraph  offices  and  was  about 
to  send  a  telegram  to  my  office  in  Washington,  when  I  learned  that 
President  McKinley  had  been  assassinated — a  gentleman  whom,  both 
before  his  Presidency,  durino;  his  term  as  governor,  and  durin'g  his 
term  also  in  the  Presidency  I  learned  to  love  indeed  as  a  man  of  great 
attainments  and  most  charming  personality. 

Now,  I  say,  with  all  that,  it  is  better  that  the  Republic  shall  live, 
and  that  the  principles  upon  which  it  is  founded  shall  not  be  vitiated. 
Once  enter  upon  the  denial  of  free  speech  or  a  free  press,  and,  pray, 
where  are  you  going  to  end  ? 

Senator  Nelson.  Apply  that  doctrine  of  yours  to  the  case  of  the 
laboring  man.  Why  should  a  labor  organization  seek  to  hinder  a 
mian  who  does  not  belong  to  a  labor  organization  from  obtaining 
emplojonent  ?  Apply  that  case  to  your  statement  of  the  importance 
of  personal  liberty.  Why  does  it  not  apply  in  the  case  I  mention 
as  well  as  to  that  of  whicli  you  speak  ? 

Mr.  GoMPERS.  Mr.  Chairman,  the  way  vou  put  the  question  I 
should  say  that  you  have  that  view  of  -it  which  bur  opponents  have 
always  promulgated.  Let  me  put  it  in  another  way.  We  do  not 
deny  the  right,  the  lawful  right,  of  any  other  man  to  work  when  and 
where  and  for  what  he  pleases.  But  we  insist  for  ourselves  upon  the 
exercise  of  that  same  right,  sir.  That  is,  that  any  other  man  may  or 
may  not  work  with  us,  if  he  does  not  so  desire.  We  may  exercise  that 
same  right  to  work  with  or  refuse  to  work  with  anyone  whom  it 
pleases  us. 

In  addition  there  is  this  involved :  The  organizations  of  the  work- 
ingmen  engage  their  attention  with  the  discussion  of  economic 
problems,  with  sociology,  with  questions  of  the  public  weal,  as  well 
as  with  questions  of  wages  and  hours  of  labor.  But  there  is  one 
thing  in  addition  to  it,  and  that  is  the  matter  of  men's  skill,  men's 
ability  to  take  care  of  themselves  and  to  take  care  of  each  other. 

Most  of  our  courts  have  decided  that  the  neglect  or  ignorance  of 
'^a  fellow-servant"  which  may  result  in  an  accident  or  the  death  of 
coemployees  is  a  bar  against  the  workmen  or  the  family  of  the  work- 
men (should  they  die)  to  recover  damages  from  the  employer.  The 
coemployment  is  made  the  consideration.  The  court  of  appeals  of 
the  State  of  New  York  about  two  jears  ago  rendered  a  decision  in 
a  case  in  which  it  held  that  organizations  of  labor,  that  workmen, 
had  the  right  to  refuse  to  work  with  certain  workmen.  One  of  the 
^roimds  given  for  that  decision  was  that  the  courts  having  held  that 
the  act,  or  negligence  or  ignorance  of  coemployees,  was  a  bar  to 
damages  against  the  employer,  and  that  the  men,  by  reason  of  their 
occupations,  or  for  any  other  reason,  had  the  rignt  to  say  that  they 
would  or  would  not  work  with  certain  other  workmen. 
-  Senator  Nelson.  That  is  undoubtedly  the  law,  independently  of 
that  decision.  I  would  have  the  right  to  say  that  I  would  not  work 
with  my  friend  Senator  Dillingham  here,  if  I  saw  fit,  without  as- 
fligning  any  reason. 

Mr.  GoMPEES.  Undoubtedly,  but  I  think  you  would  then  be  called 
upon  to  answer  either  by  the  United  States  Senate  or  by  your  own 
Ic^lature,  or  else  you  would  quit. 
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Senator  Nelson.  I  do  not  mean  with  reference  to  working  here  in 
the  Senate,  but  outside. 

Mr..GoMPERS.  Yes,  sir.  And  it  is  for  that  right  to  quit  that  we  are 
contending. 

I  want  to  carry  that  thought  a  little  further. in  answer  to  your 
questions,  Senator,  with  reference  to  this  matter  of  the  rirfit  of  work- 
men to  deny  the  right  to  other  men  to  work  with  them.  We  hold  that 
under  modern  industry  at  least,  the  wisest  and  most  economic  course 
is  for  employers  to  agree  with  employees  in  a  joint  bai^ain,  a  trade 
agreement  which  is  in  the  natiu'e  of  a  treaty,  if  you  please,  to  main- 
tain industrial  peace  for  a  specific  period  without  a  cessation  of  work 
in  the  nature  of  a  lockout  or  a  strike,  and  that  during  the  life  of  such 
an  agreement  any  matter  which  may  arise  in  dispute  shall  be  sub- 
mitted to  a  board  of  concilliation  composed  of  employers  or  represen- 
tatives of  employers  and  employees  equally,  or,  if  unable  to  agree,  to 
call  in  an  umpire  who  shall  give  an  award;  and  that  before  the  expira- 
tion of  sixty  or  thirty  days,  as  the  case  may  be,  before  the  expiration 
of  the  terms  of  agreement,  that  representatives  of  both  the  employers 
and  organized  workmen  shall  meet  with  the  view  of  reachmg  an 
agreement. 

We  insist  that  under  modern  industrial  conditions  the  workmen 
have  lost  their  individual  sovereignty  so  far  as  industry  is  concerned. 
The  man  who  now  enters  a  modem  industrial  plant  and  performs 
but  an  infinitesimal  part  in  the  great  product  is  not  that  whole  work- 
man as  we  understood  the  wormian  to  be  in  the  past.  The  man  in 
the  past  performed  the  whole  process  and  created  the  whole  article 
out  of  the  raw  material.  The  modem  workman  has  no  tools  of 
labor  which  are  to  be  found  in  the  great  industrial  plants  of  the 
country.  He  must  accept  employment  to  do  that  little  infinitesimal 
thing,  an4  if  the  workmen  expect  to  obtain  or  to  recover  some  of 
their  power  which  they  have  lost  bv  reason  of  this  great  division, 
subdivision,  and  specialization  of  industry,  it  must  be  through  asso- 
ciated effort  and  tnrough  the  joint  bargain,  the  agreement,  between 
these  men,  acting  as  a  unit,  and  the  employers  or  the  representatives 
of  the  employers  on  the  otner  hand,  acting  as  a  unit,  and  coming  to 
an  agreement,  and  to  say  that  so  far  as  possible  such  agreements 
shall  reach  the  greatest  part  of  the  given  industry.  And  this  is  for 
the  protection  wso  of  the  employer  who  desires  to  conduct  business 
upon  a  fair-minded  basis,  as  it  will  tend  to  protect  him  against  the 
gradgrinds,  who  are  always  trying  to  nibble  at  the  wages  and  the 
conditions  of  the  workmen. 

We  hold  that  as  a  matter  of  economy — meanine  economy  in  the 
better  sense  and  not  in  the  sense  of  parsimony,  as  the  withholding  of 
a  cent  or  pulling  the  tail  of  the  eagle  until  it  shall  scream — I  mean 
economy  in  the  broader  sense,  the  coming  to  an  agreement  for  the 
joint  bargain  for  the  labor  of  the  work  people  is  absolutely  essential. 

We  have  for  years  and  years  endeavored  to  keep  sacred  our  agree-> 
ments  with  our  employers.  I  shall  not  pretend  to  say  that  they  are 
never  violated,  but  I  am  within  the  truth  when  I  say  that  in  most 
cases  of  the  violation  of  the  terms  of  an  agreement  the  violation  has 
been  either  on  the  part  of  the  employers  direct  or  has  been  provoked 
bv  them.  And  again,  I  wish  to  repeat,  and  not  to  avoid  any  respon- 
sii)ility,  that  the  terms  of  the  agreement  are  sometimes  violat^  by 
workmen.     But  in  the  great  number  of  agreements — thousands  upon 
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thousands  of  them — the  workmen  have  made  with  employers,  they 
are  usually  maintained.  The  men  of  the  labor  unions  have  done 
much  to  encourage  that  spirit  of  faithfully  abiding  by  the  terms  of  an 
agreement.  We  insist  that  the  men  who  participate  in  the  advantages 
resulting  from  an  a^eement  with  employers  ought  to  bear  an  equal 
share  of  the  responsibility.  And  the  workmen  who  refuse  to  aid  in 
bringing  about  these  agreements  commit  a  moral  wron^  against  their 
brother  workmen.  Although  some  workmen  may  prefer  not  to  join 
the  union  of  labor  which  makes  the  joint  bargain  possible,  that  is  in 
the  exercise  of  their  lawful  right;  we,  too,  are  within  our  lawful 
ri^ts  in  our  refusal  to  work  with  them. 

Senator  Nelson.  Now,  Mr.  Gompers,  will  you  allow  me  to  go  back 
to  the  New  Orleans  case  you  referred  to  ? 

Mr.  GoMPBRS.  Yes,  sir. 

Senator  Nelson.  I  have  got  the  book  here  (54  Fed.  Rep.,  998). 
Here  is  a  statement  which  I  desire  to  read  from  a  committee  repre- 
senting the  labor  men  who  ordered  the  strike.  There  was  afterwards 
an  attempt  to  compromise  the  matter.  It  seems  that  the  governor 
of  the  State  was  caUed  in;  and  here  is  the  reply  of  the  committee 
representing  the  labor  men  addressed  to  the  governor: 

'' November  8, 1892. 
'*To  his  excellency  Gov.  M.  J.  Foster:" 

That  is  the  gentleman  who  is  now  a  Senator  of  the  United  States. 

''Dear  Sir:  According  to  agreement,  we  were  to  give  you  an 
answer  this  morning  in  regard  to  certain  propositions  that  you  have 
submitted ;  but,  after  consideration  W  the  committees  we  found  that 
the  propositions  would  have  to  be  m*st  submitted  to  the  executive 
committee  of  the  merchants'  body,  and  we  have  not,  up  to  the  present 
time,  heard  what  action  was  taken  in  regard  to  the  matter.  In  con- 
sideration of  these  facts,  we  now  have  mese  propositions  to  submit 
and  will  have  to  stand  on  them:  First.  We  are  willing  to  arbitrate 
on  wages.  Second.  We  are  willing  to  arbitrate  on  hours.  Third. 
We  want  the  Question  of  *nonc  but  union  men  to  be  hired  when  avail- 
able, from  ana  after  the  final  adoption  of  tariff  and  hours,'  to  be  ac- 
cepted without  arbitration. 

''James  Leonard,  Ohairman, 
"John  Breen, 
"A.  M.  Keir, 
"John  Callaghan. 
"James  Porter." 

The  nub  of  the  matter  is  in  that  "  third"  provision.  They  insisted 
that  that  matter  should  not  be  arbitrated.  On  that  point  they 
insisted  that  none  but  union  men  should  be  employed.  Excuse  me 
for  breaking  in  upon  your  argument. 

Mr.  Gompers.  Yes,  sir.  The  committee  exercised  its  right  as  to 
whether  tliis  proposition  was  a  practical  one.  That  is  not  debatable 
now.  But  that  these  men  had  the  right  to  insist  upon  union  men 
in  the  employment  of  these  private  establishments — why  not  ?  Where 
is  the  ill^al  thing  in  that  ? 

Senator  Nelson.  There  is  none;  but  if  they  went  a  step  further 
and  said  "You  must  not  employ  anybody  but  union  men'' 

Mr.  Gompers.  But,  as  a  matter  of  fact,  they  did  not  go  the  step  fur- 
ther.    I  think,  however,  that  this  q  test  ion  is  scarcely  germane  in  a 
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discussion  of  the  principle  of  the  thing.  The  misconception  and  mis- 
construction, as  i  tried  to  indicate  at  the  outset  of  my  answer  to  your 
question,  is  that  we  do  not  say  to  the  employer  that  he  shall  not  em- 
ploy other  than  union  men,  but  we  do  say  that  we  will  not  work  with 
other  than  members  of  our  organization — that  is,  if  we  have  the 
power.  If  we  have  not  the  power,  we  do  not  make  the  declaratioHi 
and  to  make  the  declaration  is  excusable.  When  that  statement  is 
made  to  the  employer,  that  he  shall  not  employ  any  but  union  men, 
it  is  not  intended  to  interfere  with  his  lawful  right  to  do  so.  It  is 
an  economic  proposition.  It  is  a  proposition  resulting  from  our 
industrial  conditions — not  to  invade  or  d!eny  the  right  of  anyone  else, 
but  to  assert  the  right  to  exercise  that  equal  right  ourselves.  It  is 
the  right  of  the  nonunion  man  that  is  taken  into  consideration  rather 
than  the  rights  which  the  union  man  majr  also  exercise,  the  right  to 
choose  with  whom  he  will  associate,  the  right  to  choose  or  to  have  a 
voice  in  choosing  with  whom  he  shall  work  or  not  work. 

Senator  Nelson.  I  do  not  think  that  is  in  controversy,  Mr.  Gompers. 
A  union  man  has  a  ri^ht  to  say  he  will  not  work  with  a  nonunion 
man  and  he  will  quit,  out  let  us  remember  that  in  these  cases  there 
are  three  parties  practically  to  be  considered  in  the  matter.  First, 
for  it  does  not  make  any  dinerence  in  what  order  we  put  them,  there 
is  the  interest  of  the  workman,  of  organized  labor,  if  you  please: 
then  there  is  the  interest  of  the  employers,  the  manufacturers,  we  will 
call  them,  who  employ  the  workingmen;  and,  third,  there  is  the  great 
body  of  the  American  public  at  large.  They  have  an  interest  in  this 
matter  which  we  must  not  overlook.  It  is  not  a  question  wholly  be- 
tween the  workman  and  the  manufacturer,  but  also  a  question  affect- 
ing the  public  at  large,  and  we  must  not  overlook  that  fact  in  this 
discussion.     I  simply  submit  that  to  you. 

Mr.  GoMPEBS.  1  es.  Permit  me  to  submit  this  thought  also  in  con- 
nection with  it.  I  think  there  is  a  very  great  misconception  in 
connection  with  this  matter  of  emplovees,  employers,  and  the  public. 

Senator  Nelson.  I  want  you  to  unaerstand  that  I  have  no  prejudice 
at  all  against  workingmen  -in  fact,  my  sympathies  are  all  in  that 
direction;  I  have  had  to  work  myself.  But  smce  our  last  meeting  I 
have  taken  pains  to  look  into  the  decisions  of  the  courts,  and  what  I 
say  is  derived  from  them  and  is  not  my  own  notion.  It  appears  to 
me  that  the  drift  of  the  decisions  is  to  this  effect:  That  labor  organi- 
zations are  not  illegal;  that  laboring  men  have  a  right  to  strike,  and 
that  the  onlv  instances  in  which  the  courts  have  interfered  with  them 

[)ractically  (though  there  may  be  exceptions)  has  been  in  cases  where 
aboring  men  have  insisted  to  an  employer  of  labor  that  he  must  not 
employ  any  but  union  men.  If  he  refuses  to  comply  with  that  request, 
thev  follow  it  up  with  a  species  of  boycott  in  some  way,  to  ruin  him 
and  his  business,  and  to  interfere  with  trade. 

Now,  the  question  that  occurs  to  me  is  this:  Do  you  want  the  labor- 
ing men  of  the  country  to  exercise  that  privilege  in  a  case  where  you 
say  to  an  employer  of  labor,  "  You  must  not  employ  any  but  union 
men;  if  you  do  we  will  boycott  your  business."  Now,  is  that  what 
you  want  protection  to  do  ?  Is  that  sort  of  thing  what  you  are  aim- 
m^  at? 

Mr.  Gompers.  Before  I  answer  that.  Senator 

Senator  Nelson.  I  do  not,  of  course,  mean  you  personally. 

Mr.  GrOMPERS.  I  understand. 
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Senator  Nelson.  And  what  I  say  as  to  that  matter  I  say  in  the 
u  tmost  Christian  spirit . 

Mr.  GoMPERS.  Before  undertaking  to  answer  the  question  involved, 
I  want  to  go  back  a  moment  to  the  other  statement  which  I  did  not 
have  an  opportunity  of  answering. 

Senator  Nelson.  Excuse  me  for  having  interrupted  you. 

Mr.  GoMPERS.  For  I  want  to  make  the  point  as  clear  as  I  can. 
There  is  wholly  a  misconception  of  what  is  understood  by  the  expres- 
sion workmen  and  employers  and  the  general  public. 

I  will  venture  to  say  that  in  all  our  85,000,000  people,  and  counting 
I  do  not  know  how  many,  but  25,000,000  men,  you  will  not  find  a  half 
million  who  are  not  either  employers  or  employees,  and  that  after  all 
the  expression  "workmen  and  employers  and  the  general  public"  is 
a  myth,  as  being  an  attempt  to  divide  the  nation  up  mto  three  distinct 
interests. 

I  do  not  know  the  conditions  of  life  of  the  Senators  on  this  sub- 
committee, nor  of  the  members  of  the  Senate  or  House  of  Repre- 
sentatives, but  I  will  venture  to  say  that  there  are  not  five  of  them  in 
the  entire  Congress  who  are  not  either  emplovers  or  emplovees,  and  I 
think  it  is  not  a  bad  idea  to  consider  that  subject  a  little  uirther  and 
see  whether  there  is  not  necessary  some  general  revision  of  judgment. 
The  things  that  are  done  to  advance  the  interests  of  the  employed 
tend  to  the  advantage  of  every  employee  throughout  the  length  and 
breadth  of  the  entire  country.  I  am  saying  that  specifically,  without 
the  general  statement  added,  and  that  inasmuch  as  it  helps  to  improve 
the  condition  of  those  occupying  the  lowest  rung  in  our  society,  eco- 
nomically, industrially,  ana  morally  speaking,  that  it  improves  the 
entire  superstructure  of  society.  I  do  not  wish  to  proceed  further  on 
that  line.     I  simply  wanted  to  make  that  statement. 

The  right  to  strike  for  any  reason,  or  for  no  reason — the  reason 
may  be  either  real  or  fancied — it  may  be  a  desire  to  improve  the 
conditions  of  men  or  it  may  be  a  purely  personal  desire — the  right 
to  quit  work  is  a  right  that  nas  been  estabhshed  since  l^gna  Charta. 
and  which  has  been  adopted  in  our  system  these  one  hundred  ana 
thirty-two  years,  except  as  applied  to  black  slavery^  and  since  the 
emancipation  of  the  slaves  the  denial  has  been  applied  to  only  one 
other  class — namely,  seamen.  Seamen  are  still  not  permitted  to  quit 
work,  as  shown  in  the  decision  in  the  Arago  case  and  the  cases  there 
cited,  as  you  will  remember,  Senator. 

Now,  as  to  the  question  you  asked  me,  whether  that  of  which  you 
spoke  is  a  thing  that  I  would  advocate  or  a  thing  that  is  wanted  by 
tnose  for  whom  I  am  deputed  to  speak. 

We  want  just  the  same  right  that  you  have — no  more,  no  less.  We 
want,  the  right  for  you  to  say  to  ^nator  Dillingham  or  to  Senator 
Depew  that  you  will  not  work  with  either  of  tnem,  and  the  right 
of  either  of  them  to  say  that  to  you.  I  want  that  same  right.  I 
want  that  same  right  in  my  industrial  life.  I  want  it  for  the  work- 
man. And  if  you  can  not  obtain  your  right  or  the  purpose  that  you 
liave  in  mind  to  accomplish,  believing  that  it  is  to  your  interest  to 
say  that  you  will  not  work  for,  say,  the  New  York  Central  Railroad ; 
but,  as  a  matter  of  fact,  out  of  your  resentment,  you  can  not  in  your 
opinion  accomplish  your  purpose  without  refusing  to  travel  upon 
tnat  road,  and  you  say:  ''I  am  going  to  bring  the  New  York  Cen- 
tral Railroad,  so  far  as  I  can,  to  a  reabzation  of  the  fact  that  I  have 
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some  rights  which  the  road  must  concede.  I  find  the  road  still  carry- 
ing on  its  regular  trains  and  its  regular  work.'*  You  say:  "Well,  I 
find  that  they  are  doing  a  great  deal  of  the  carrying  traae  in,  for  in- 
stance, the  Une  of  agriculture  and  in  the  line  of  milk  and  other 
Sroducts/'  Then  suppose  you  make  up  your  mind  that  you  will  not 
rink  any  milk  that  comes  from  New  York  or  eat  any  apples  that 
come  from  New  York  or  anything  else  that  is  carried  by  that  road. 
To  put  it  in  a  plainer  way — the  way  in  which  we  are  involved — say 
that  we  are  engaged  in  a  dispute  with  our  employer  for  the  reason 
that  we  think  ne  is  unfair  toward  us  or  that  ne  is  blocking  an  ad- 
vance in  our  conditions,  and  a  lockout  or  strike  results.  Even  at 
times  the  lockout  or  strike  fizzles  out — the  injunction  has  been  is- 
sued by  which  we  are  denied  the  right  to  do  perfectly  lawful  things 
that  every  other  citizen  has  a  right  to  do  and  does  without  inter- 
ference by  the  courts  or  by  injunction,  but  the  strike  terminates  with 
an  inferior  set  of  employees  engaged  in  the  meantime.  Are  we  to 
surrender  our  union,  our  effort  to  protect  or  promote  our  interests) 
That  consideration  I  commend  also  to  the  thoughtful  considera- 
tion of  the  committee,  thai  employers  sometimes  make  it  a  condition 
1>recedent  to  employment  that  men  shall  not  belong  to  a  union  of 
abor — that  they  will  forfeit  wages  if  they  should  join  a  union  of 
labor — as  provided  in  a  contract  known  among  workmen  as  the 
"ironclad*'  contract. 

Take  the  case,  say,  of  Loewe  against  Lawlor.  In  that  case  the 
men  say:    "We  are  not  going  to  buy  this  man's  hats,  and  we  are 

foing  to  discourage  our  fellow-workmen  all  over  the  country  from 
uying  his  hats."  We  do  so.  We  say  we  have  that  right — ^we  say 
that  no  man  has  any  property  right  or  vested  right  in  my  patronage 
or  the  patronage  of  my  friends;  and  I  have  the  right  to  oestow  it 
or  to  withhold  it  just  as  it  suits  myself  and  those  whom  I  oim  per- 
suade. 

Much  has  been  said  of  the  secondary  boycott,  and  about  that  I 
want  to  say  a  word. 

Senator  Nelson.  Excuse  me;  what  do  you  mean  by  a  secondary 
boycott  ?  I  should  like  you  to  explain  what  you  call  a  primary  and 
what  a  secondary  boycott. 

Mr.  GoMPEBs.  The  boycott  has  been  segregated  into  a  primary  and 
a  secondary  boycott  by  the  Anthracite  Coal  Strike  Commission.  The 
primary  boycott  is  the  withholding  of  patronage  from  an  employer 
or  business  house  direct,  that  you  or  I — two  or  more — agree  not  to 
purchase  from  the  person  with  whom  the  principal  quarrel  occurred. 
The  secondary  boycott  arises  in  the  case  of  an  employer  or  manu-. 
f acturer  who  sells  to  another,  a  business  man.  The  attempt  to  per- 
suade business  men  from  dealing  with  the  principal,  the  employer, 
the  business  man,  who  was  primarily  in  interest,  and  to  threaten  not 
to  do  business  with  him  if  he  continues  to  do  business  with  the  origi- 
nal party  to  the  dispute — that  is  a  secondary  boycott.  That  may  not 
be  in  the  exact  language  of  the  Anthracite  Coal  Strike  Commission, 
but  I  think  that  that  is  substantially  correct. 

Now,  many  of  us  have  taken  the  position  that  the  secondary  boy- 
cott is  rather  far-fetched,  but  I  am  considering  it  from  its  legal 
aspect.  The  secondary  man,  the  man  in  business,  nas  no  vested  rimt 
in  the  patronage  of  the  people  or  of  any  portion  of  the  people.  My 
associates  and  myself  have  the  right  to  deal  vdth  this  man  or  to 
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withhold  our  patronage  from  him.  And  if  we  have  the  lawful  right 
to  do  that  thmg,  we  have  the  right  to  threaten  to  do  it.  And  that, 
call  it  by  the  term  primary  or  secondary  boycott,  does  not  change  the 
aspect  of  the  case  one  jot. 

I  would  like  the  gentlemen  of  the  committee  to  believe  that  our 
organizations  have  done  and  are  doing  much  to  bring  about  the  very 
best  relations  between  the  employers  and  the  employees.  I  wonder 
what  the  conditions  would  be  were  it  possible  that  the  large  employ- 
ers of  labor,  with  their  massed  wealth  and  with  aggregation  of  indus- 
try concentrated  in  great  corporations,  with  the  awful  power  which 
this  wealth  gives,  if  there  were  no  organizations  to  check  them,  to 
act  in  some  sort  of  restraint  for  a  decent  regard  for  the  rights  of 
the  workers. 

To  say  that  we  have  the  right  of  organization  and  that  the  courts 
have  not  declared  our  organizations  illegal,  while  denying  to  us  the 
doing  of  the  ordinarjr  things  and  the  exercise  of  the  functions  of 
oi^nized  life,  is  begging  the  question. 

The  British  Parliament,  at  its  session  in  December,  1906,  passed 
a  bill  to  rectify  the  conditions  brought  about  in  the  Taff-Vale  case. 
It  consists  of  three  sections,  and  they  are  short,  and  if  I  may  have 
permission  I  would  like  to  read  them. 

Senator  Nelson.  Certainly. 

Mr.  GoMPERS.  It  is  known  as  the  "Trades  dispute  act."  [Read- 
ing:] 

''Section  1.  It  shall  be  lawful  for  any  person  or  persons  acting 

either  on  their  own  behalf  or  on  behalf  of  a  trade  union  or  other 
association  of  individuals,  registered  or  unregistered,  in  contempla- 
tion of  or  during  the  continuance  of  any  trade  dispute,  to  attend  for 
any  of  the  following  purposes  at  or  near  a  house  or  place  where  a 
person  resides  or  worlcj,  or  carries  on  his  business,  or  happens  to  be — 
*'(!)  For  the  purpose  of  peacefully  obtaining  or  communicating 
information ; 

"(2)  For  the  purpose  of  peacefully  persuading  any  person  to  work 
or  abstain  from  working. 

"Sec.  2.  An  agreement  or  combination  by  two  or  more  persons  to 
do  or  to  procure  to  be  done  any  act  in  contemplation  or  furtherance 
of  a  trade  dispute  shall  not  be  ground  for  an  action,  if  such  act  when 
committed  by  one  person  would  not  be  ground  for  an  action. 

"Sec.  3.  An  action  shall  not  be  brought  against  a  trade  union  or 
other  association  aforesaid  for  the  recovery  of  damage  sustained  by 
any  person  or  persons  by  reason  of  the  action  of  a  member  or  mem- 
bers of  such  trade  union  or  other  association  aforesaid.'^ 

Under  the  Sherman  antitrust  law,  as  interpreted  by  the  Supreme 
Court  of  the  United  States  in  the  Hatters'  case,  the  members,  the 
individual  members,  of  a  labor  organization  are  now  being  sued  for 
sums  amounting  in  all  to  $240,000. 

The  organization  of  the  hatters,  its  officers,  any  other  labor  organ- 
ization, may  be  proceeded  against  by  the  Federal  Government  and 
imprisoned  for  a  year  or  fined  $5,000,  or  both,  at  the  discretion  of  the 
court.  The  Supreme  Court  quotes  sections  1 ,  2,  and  7  of  the  Sherman 
antitrust  law  as  applving  to  labor  organizations — to  the  act  of  the 
labor  organizations,  if  vou  please.  But  under  that  law  as  now  inter- 
preted tnere  is  not  a  triing  that  we  can  do  that  may  prove  effective 
m  obtaining  an  increase  of  wages  or  a  shortening  of  the  working  day 
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or  improve  labor  conditions  or  to  resist  the  imposition  of  lower  wages^ 
longer  hours,  or  worse  conditions  without  rendering  the  organization 
ana  its  members  liable. 

To  say  that  our  organizations  are  not  outlawed,  and  then  deny  us 
the  doing  of  the  ordinary  things  that  an  organization  of  this  charac- 
ter should  do,  is  begginff  the  question.  Is  it  expected  that  our 
organizations  of  labor  shall  meet  to  sing  peeans  of  glory  to  our  employ- 
ers, to  kow-tow  to  each  other  or  to  everyone  in  authority  or  because 
they  have  dollars  ?  Our  organizations  are  organized  for  the  purpose 
of  protecting  the  men  and  women  who  work,  who  own  and  control 
nothing  but  their  power  to  labor. 

We  near  so  much  of  this  equality  before  the  law!  Well,  that  is 
really  all  we  want.  It  has  become  a  vogue  among  some  to  say  that 
workmen  ask  for  special  privileges* — to  be  immune  from  law  made  for 
all  the  people  and  that  labor  and  capital  ought  to  be  on  equal  terms. 
We  have  got  so  in  the  habit  of  talking  of  labor  and  capital  that  we 
have  lost  sight  of  the  understanding  of  the  term  labor,  and  we  couple 
it,  labor,  on  the  one  hand^  and  capital  on  the  other,  as  if  labor  was 
some  inanimate,  dead  thing.  Capital  is  the  result  of  labor* — the 
result  of  human  effort.  You  can  burn  capital  and  you  would  not 
scorch  a  hair  of  its  owner's  head.  You  could  send  it  to  any  part  of 
the  world  and  perhaps  not  affect  the  man.  But  labor* — ^you  can  not 
legislate,  you  can  not  direct,  you  can  not  move  labor  without  legislat- 
ing, directing,  or  moving  the  laborer.  If  those  who  discuss  this  ques- 
tion were  to  say  that  there  shall  be  equality  before  the  law  of  capital- 
ists and  laborers,  of  employers  and  employees,  yes,  there  is  sense  and 
judgment  in  that  expression.  But  labor  and  capital* — ^we  have  fallen 
into  the  error  in  the  use  of  the  term  labor  as  to  treat  it  as  if  it  were 
something  inanimate  and  that  capital  is  something  animate,  living, 
instead  of  the  laborer* — the  labor  oeing  a  part  of  the  living,  breath- 
ing, human  man  and  woman. 

Senator  Dillingham.  Some  time  before  you  finish  your  argument 
this  morning,  Mr.  Gompers,  I  wish  you  would  make  a  suggestion  to 
us  upon  a  point  which  has  been  troubling  me  somewhat.  I  under- 
stand you  complain  of  the  interpretations  which  have  been  placed 
upon  tne  antitrust  law  in  the  Hatters'  case- — that  is  to  say,  you  claim 
tnat  the  right  to  take  the  action  which  had  been  taken  and  which  was 
condemned  in  that  case  is  a  right  which  ought  to  exist.  Now,  in 
order  to  bring  that  about,  what  modification  of  the  Sherman  Act,  so 
called,  would  be  required* — definitely,  what  is  your  proposition  as  an 
amendment  to  that  act  ? 

Mr.  GoMPEBS.  At  the  last  meeting  of  the  committee* — • — 

Senator  Dillingham.  You  need  not  do  it  now,  but  before  you  com- 
plete your  remarks  I  would  like  to  have  a  definite  suggestion  that 
we  could  act  upon. 

Mr.  Gompers.  Very  well.  At  the  last  meeting  of  the  subconuxuttee 
I  was  asked  that  question,  and  answered  that  we  have  prepared  a  bill, 
which  was  introduced  in  the  House  by  Hon.  William  B.  Wilson,  of 
Pennsylvania.     It  is  No.  20684. 

Senator  Dillingham.  I  recall  that  now.  It  escaped  my  attention 
for  the  moment.     You  would  be  satisfied  with  the  Wilson  bill  ? 

Mr.  Gompers.  Yes ;  I  think  Senator  Smith,  of  Michigan,  introduced 
the  same  bill,  but  there  was  an  error  in  the  printing[- — ^portion  of  it 
having  been  printed  on  the  back  and  an  error  in  copymg  resulting. 
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Senator  Dillinoham.  Excuse  me  for  interrupting  you.  You  can 
now  go  on  with  your  argument. 

Mr.  GoMPEBS.  I  want  to  say  a  word  in  connection  with  the  thought 
expressed  of  the  possibility  of  a  condition  of  affairs  existing  in  our 
country  where  the  ^reat  powers  of  wealth  would  have  absolute 
control  over  the  destinies  oi  wage-earners,  the  employees,  unchecked 
by  some  power  of  organized  effort  among  the  working  people.  If 
one  can  imagine  such  a  condition  of  affairs.  I  would  Ukc  him  some 
time  to  express  it  and  write  it  down.  I  snould  like  to  read  it  or 
hear  it.  It  requires  a  wide  stretch  of  the  imagination  to  imagine 
what  such  a  condition  of  affairs  would  be.  I  have  allowed  my  mind 
to  wander  and  think  of  what  would  be  possible  in  such  case.  When 
I  gave  vent  to  that  thought  before  the  Judiciary  Committee  of  the 
House,  the  newspapers  at  once  published  the  statement  that  I  threat- 
ened Congress  and  society  with  secret  oath-bound  organizations 
of  workmen.  The  fact  of  the  matter  is  that  I  did  not  threaten 
anythiirg  of  the  kind.  I  am  not  accustomed  to  threaten  what  I 
can  secure  by  persuation,  but  I  am  not  averse  to  threaten  if  I  can 
win  more  by  it  for  my  fellows.  I  never  threaten  merely  because  I 
have  the  right  to  do  so. 

The  American  workmen  are  not  going  to  surrender  their  right  of 
association.  The  organizations  of  labor  nave  done  so  much  good  for 
the  workmen* — brought  some  light  into  their  homes  and  (their  lives, 
instilled  intelUgence  and  fraternity  and  the  spirit  of  friendship  to 
help  each  other  bear  each  other's  burdens— to  make  better  citizens 
of  them  and  better  men.  The  organizations  of  labor  are  not  going 
to  be  driven  out  of  existence.  If  thev  can  not  continue  to  do  the 
things  that  they  have  normally  a  lawful  right  to  do* — ^if  they  can  not 
defend  and  protect  their  rights  and  interests  and  welfare  in  open 
organization,  where  men  openly  and  freely  discuss  the  things  for 
which  they  stand  and  in  wnich  they  believe,  and  not  acts  that  are 
injurious  or  hurtful  to  either  the  people  or  the  country,  I  imagine 
that  they  will  do  the  next  best  thing,  and  that  is  to  orgamze  secretely. 
That  is  not  a  threat.  It  is  a  premction.  We  have  cloudy  weather 
to-day,  and  I  think  the  Weather  Bureau  predicted  it,  basecl  upon  the 
reports  from  all  over  the  country  and  in  this  zone  and  from  the  ob- 
servations of  their  own  scientists.  That  is  not  a  threat  that  we  were 
to  have  cloudy  weather  to-day.  IX  was  simply  a  prediction,  based 
upon  reports  and  knowledge  and  upon  similar  conditions  existing 
heretofore. 

And  so  with  the  organizations  of  labor.  If  the  workingmen  are 
not  permitted  to  organize  and  to  strike  and  to  withhold  or  bestow 
their  patronage,  the  exercise  of  that  right  which  all  of  us  exercise 
and  no  one  objects  except  when  workmen  do  it — I  apprehend,  I  pre- 
dict, that  they  will  do  the  next  best  thing — that  they  will  do  secretly 
what  you  deny  them  to  do  openly  I  am  opposed  to  secret  oath- 
bound  organizations.  I  beUeve  in  the  spirit  of  Americanism  that 
allows  the  sun  in  its  glory  to  shine  on  our  acts  and  words  and  that 
allows  the  full  noonday  hght  in  upon  our  discussions  and  upon  our 
people,  coming  and  going  as  American  citizens,  talking  to  each  other, 
consider  ring  the  grrve  responsibilities  that  devolve  upon  us.  I  believe 
that  such  a  course  is  calculated  to  do  more  in  line  with  true  American- 
ism and  safety  thftn  are  secret  oath-bound  organizations. 
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You  know  the  workmen  were  not  always  permitted  to  meet  and 
council  with  each  other  as  to  conditions  of  employment.  Such  an 
act  was  criminal.  They  were  not  only  arrestee,  but  branded  with 
red-hot  irons  and  sent  to  jail  or  to  the  gibbet.  But  that  did  not 
prevent  them  from  meeting;  yes,  it  prevented  those  who  were  thus 
nandled  from  meeting;  but  society  even  then  could  not  put  all  work- 
men either  in  jail  or  on  the  gibbet,  because  society  m  order  to  be 
support'^d  had  to  have  the  work  of  the  workmen,  and  because  they 
did  not  kill  them  all  it  still  gave  them  the  opportunity  for  a^'socia- 
tion,  and  they  did  meet  out  m  the  forests  and  buried  their  records 
and  still  carried  on  the  work  of  associated  effort. 

So  I  say,  from  my  study  of  history,  that  organizations  of  labor 
are  not  gomg  to  be  driven  out  of  existence.  Any  attempt  to  weaken 
their  laudabl?i  eflForts,  American  eflForts,  is  not  going  to  have  the 
desired  result  of  our  opponents.  There  is  more  intense  feeling 
among  the  workmen  of  tnis  coimtry  to-daV  since  the  decision  which 
declared  our  organizations  to  be  trusts  tnan  have  ever  existed,  at 
least  since  my  connection  with  the  labor  organizations  of  the  country, 
now  about  forty-four  years  in  a  Ufetime  of  fifty-eight. 

If  we  consider  the  state  of  unemployment  of  the  workingmen  of 
this  country  to-day,  and  then  realize  the  condition  of  tranquillity,  the 
state  of  safety,  in  which  our  people  Uve,  speaks  something  for  labor 
and  the  labor  organizations.  Yesterday  I  endeavored  to  calculate 
the  degree  of  approximate  loss  to  this  country  by  reason  of  the  unem- 
ployment of  workmen  since  last  October — counting  seven  months. 

Senator  Nelson.  But  would  you  not  ascribe  that  rather  to  the  panic 
and  its  results 'than  to  the  Loewe  decision? 

Mr.  GoMPBBs.  Oh,  yes.  Indeed,  sir,  the  decision  was  rendered 
months  after  the  panic  occurred.  No;  I  am  not  one  of  those  who 
blame  the  Supreme  Court  nor  the  President  of  the  United  States  for 
everything. 

But  I  just  wanted  to  call  attention  to  the  fact  that  since  October, 
just  seven  months  since  the  panic  came  upon  us,  counting  twenty- 
five  working  days  ordinarily  each  month,  or  one  hundred  and  seventy- 
five  days,  tnere  are  not  less  (and  not  very  many  more)  than  about 
two  millions  of  workmen  unemployed  to-day  who  were  working  up  to 
and  including  October  last. 

Senator  Nelson.  Do  you  mean  by  that  organized  labor  or  all  kinds 
of  labor  ? 

Mr.  GrOMPERs.  I  am  speaking  of  workingmen  and  working  women. 

Senator  Nelson.  You  do  not  refer  to  the  union  people  onlv? 

Mr.  Gomfers.  No. 

Senator  Nelson.  You  mean  workmen  in  general  ? 

Mr.  Gomfers.  We  have  not  closed  our  hearts  to  nonunion  people. 
We  go  out  into  the  highways  and  byways  and  endeavor  to  get  them 
into  the  fold. 

Senator  Nelson.  And  what  do  you  do  in  cases  where  you  can  not 
get  them  into  the  fold  ? 

Mr.  Gomfers.  We  still  pity  them  and  again  try  to  organize  them. 

Senator  Defew.  There  are  some  occupations  in  which  unionism  is 
hardly  possible. 

Mr.  Gomfers.  Yes.  Well,  I  would  not  say  hardly  possible,  but 
there  are  people  engaged  in  some  kinds  of  labor  who  have  not  yet 
adopted  unionism. 
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Senator  Depew.  That  is.  there  are  many  clerical  people  out  of 
employment — such  as  people  who  have  worked  in  departments,  etc. 

Mr.  GoMPERs.  Yes,  sir;  that  is  very  true,  but  there  are  quite  a 
number  of  organizations  among  clerks.  We  have  a  number  of  our 
employees  who  are  in  the  unions  of  labor  organizations. 

Senator  Nelson.  It  is  now  very  nearly  12  o'clock  and  we  shall  soon 
have  to  adjourn. 

Senator  Dillingham.  I  was  going  to  ask  Mr.  Gompers  if  he 
had  carried  out  his  computation. 

Mr.  Gompers.  Yes.  Calculating  that  the  workmen  would  have 
produced  $2.60  worth  of  wealth  each  in  a  day — and  surely  that  is  a 
very  conservative,  understated  sum — the  loss  amounts  to  $5,000,000  a 
day,  or  in  one  hundred  and  seventy-five  days  a  total  of  $875,000,000, 
approximately.  I  am  sm-ely  within  the  limit.  What  a  waste  of  the 
natural  resources  of  our  country! 

Senator  Nelson.  But  in  that  connection  do  you  not  think  there 
should  be  tak«n  into  account  the  capacity  oi  absorption  by  the 
American  people?  It  is  a  ({ucstion  wnether  they  could  absorb  all 
of  that  unaer  present  conditions. 

Mr.  GoifPERs.  But,  Senator,  you  will  bear  this  in  mind,  that  these 
people  are  living — ^Uving  on  less  than  formerly,  but  living,  and  con- 
suming, though  not  producing. 

Senator  Depew.  That  is  the  misfortune  of  it.  It  is  largely  a  mat- 
ter of  action  and  reaction.  A  body  of  men  get  out  of  employment 
and  lose  their  incomes,  so  they  lose  their  power  to  purchase,  and  that 
affects  a  loss  in  numberless  directions,  because  those  from  whom  they 
would  buy  are  doing  less  business,  and  those,  therefore,  who  would 
employ  them  are  unable  to  do  so. 

Mr.  Gompers.  Yes.  But  I  was  calling  attention  to  the  fact  that 
surely  that  condition  of  affairs  was  not  brought  about  by  the  work- 
men. Some  people  blame  you  statesmen  for  that,  and  some  blame  the 
captains  of  industry. 

Senator  Depew.  I  am  accustomed  to  looking  at  the  matter  some- 
what from  a  railroad  point  of  view.  Every  car  laid  up  on  a  siding 
means  an  enormous  loss  of  power. 

Senator  Nelson.  Neither  the  Senators  of  the  United  States  nor 
the  labor  organizations  are  responsible  for  that  condition  of  things. 

Mr.  Gompers.  I  want  to  modify  my  statement.  I  know  that  some 
Senators  are  blamed  for  it,  some  Members  of  the  House  of  Repre- 
sentatives are  blamed  for  it,  and  some  blame  the  President  of  the 
United  States  for  it.  Some  blame  the  princes  of  finance,  and  some 
the  captains  of  industry.  I  do  not  say  that  either  is  right.  But  I 
think  1  can  say  that  the  men  and  women  who  produce  wealth  are  not 
to  blame  for  it,  and  no  one  is  justified  in  blaming  them  for  it. 

The  condition  of  affairs  that  prevails  in  this  country  you  can  not 
find  duplicated  in  any  part  of  the  world  where  there  are  so  many 
workmen  unemployecl  and  at  the  same  time  such  a  state  of  tran- 
quillity and  safety  and  feeling  of  absolute  security  of  persons  and 
property.  That  says  much  for  the  organizations  of  labor;  that  says 
much  for  the  forbearance  and  the  spirit  of  self-reliance  among  tne 
workmen. 
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Later  Mr.  Gompers  submitted  the  f oDowing : 

labor's  bill  to  regulate  injunctions. 

la  my  report  to  the  Minneapolis  convention  attention  was  called  to 
the  fact  that  the  opposition  to  our  bill  to  regulate  the  issuance  of  in- 
junctions, comprismg  many  of  the  great  employing  corporations  and 
trusts  of  the  nation,  was  luUy  represented  oy  their  own  officials  as 
well  as  by  attorneys;  that  it  was  clear  even  to  the  most  unfriendly 
members  of  the  Judiciary  Committee  of  the  House,  that  not  even  the 
array  of  talent  opposing  us  could  disprove  our  contentions.  For  the 
purpose  of  delay  tne  committee  resorted  to  dilatory  tactics. 

After  two  months  of  time-killing  ar^ment  the  essential  features 
of  our  bill  were  referred  to  a  subcommittee  of  three  members  of  the 
Judiciary  Committee.  The  subcommittee  withheld  its  report  until 
very  shortly  before  the  adjournment  of  the  Fifty-ninth  Congress. 
We  had  the  greatest  difficulty  to  obtain  a  copy  of  that  report. 

The  astonishment  of  labor's  representatives  can  be  better  imagined 
than  described  when  it  is  stated  that  the  subcommittee,  instead  of 
conducting  an  investigation  of  the  principles  involved  in  the  bill, 
quoted  the  very  judges  and  courts  who  have  rendered  decisions  and 
opinions  against  which  our  just  complaints  are  lodged,  and  which  our 
bill  seeks  to  remedy. 

We  had  the  advice  of  Hon.  T.  C.  Spelling,  attorney  at  law,  on  the 
untenable  and  unfair  report,  and  we  concluded  that  a  review,  criticism, 
and  reply  were  unnecessary.  With  our  le^slative  committee  I  tried  to 
have  labor's  reply  filed  with  the  Judiciary  Committee,  so  that  it 
might  be  printed  with  the  report  of  the  subcommittee,  in  order  that 
all  might  nave  an  opportunity  of  judging  the  merits  or  demerits  of 
either  or  both.  No  encouragement  was  received  from  the  chairman 
of  the  Judiciaiy  Committee.  An  eflfort  was  made  to  obtain  the  writ- 
ten assent  of  a  majority  of  the  members  of  the  committee  to  accom- 
plish the  purpose.  The  signatures  of  eleven  members  of  the  com- 
mittee agreeing  to  the  proposition  were  obtained.  Four  members 
of  the  committee,  however,  refused  to  give  their  assent— Chairman 
Jenkins,  of  Wisconsin;  Parker,  of  New  Jersey;  Terrell,  of  Massa- 
chusetts, and  Littlefield,  of  Maine.  However,  the  signatures  of 
eleven  members  of  the  committee  and  the  intensity  of  feeling  pre- 
vailing evidently  brought  about  an  emergency  meeting  of  the  Judi- 
ciary Committee,  at  which  Representative  Fearre,  of  Maryland,  who 
introduced  our  injunction-relation  bill,  presented  the  assent  of  the 
eleven  members  of  the  Judiciaiy  Committee  to  our  proposition.  He 
also  presented  Mr.  Spelling's  brief.  It  appears,  however,  that  the 
effort  was  of  little  avail. 

We  should  see  to  it  that  the  reply  is  printed  as  a  Federal  public 
document  by  .the  Sixtieth  Congress.  It  was  published  in  the  June, 
1907,  issue  of  the  American  Federationist. 

In  dealing  with  the  subject  of  injunctions  and  the  necessary  action 
thereon,  the  Minneapolis  convention  instructed  the  officers  of  our 
Federation  as  follows : 

*' There  is  no  tendency  so  dangerous  to  personal  Uberty,  so  destruc- 
tive of  free  institutions  and  of  a  republican  form  of  government  as 
the  present  misuse  and  extension  of  the  equity  power  through  usurpa- 
tion by  the  judiciary;  and  we  therefore  urge  the  speedy  enactment  of 
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the  Pearre  (anti-injunction)  bill  int<?  law,  and  we  further  recommend 
that  candidates,  for  legislative  or  judicial  positions,  be  carefully  in* 
vesti^ated  as  to  their  past  acts  and  interrogated  as  to  their  position 
on  this  matter  before  they  be  given  any  support,  and  that  those  who, 
from  their  actions  or  their  expressions,  are  deemed  unsound  be,  re- 
gardless of  any  other  question,  repudiated." 

In  compliance  therewith  the  executive  council  authorized  me  to 
issue  a  circular  to  all  organized  labor  appealing  to  our  fellow- 
unionists  and  friends  to  safeguard  their  interests  in  an  effort  to 
pledge  candidates  for  public  office  to  express  themselves  fully  as  to 
their  attitude  upon  the  subject  of  the  injunction  abuse  and  their  atti- 
tude toward  bona  fide  reUef  from  that  species  of  gross  injustice.  A 
copy  of  that  circular  and  a  copy  of  another  regarding  the  hostility 
of  Speaker  Cannon,  of  the  House  of  Representatives,  toward  ail 
labor's  reasonable  aemands  will  be  placed  in  the  possession  of  the 
appropriate  committees  having  this  subject  under  consideration. 

THE   INJUNCTION   ABUSE — LABOB   SEEKS   JUSTICE,  NOT  PBIVILEGE. 

It  has  been  the  favorite  utterance  of  labor's  fiercest  and  most  un- 
fair opponents  to  charge  us  with  an  effort  to  create  '^a  favored  class 
of  wrongdoers  among  the  workingmen."  Parry,  Post,  and  Van 
Cleave  have  so  declared;  Littlefield,  Cannon,  and  others  repeated  it 
in  their  campaign  of  last  year  and  since,  the  latest  assertion  of  this 
character  having  been  made  from  so  high  a  source  as  the  Secretary 
of  War,  Mr.  Tart,  in  a  speech  and  in  an  interview  immediately  be- 
fore his  departure  upon  his  recent  trip  to  the  Orient.  The  utterance 
of  Mr.  Taft  was  entirely  unprovoked,  unnecessary,  and  wholly  gratu- 
itous, and  withal  unfounded.  From  other  sources,  sordid  sources,  we 
may  expect  malicious  misrepresentation,  but  from  high  officials  of 
our  Government,  never. 

Mr.  Taft  could  not  help  but  know  that  labor's  bill  to  regulate  injunc- 
tions was  not  designed  to  create  a  privileged  class  of  wrongdoers 
among  the  workingmen  of  our  country,  but  to  restore  to  them  the 
rights  of  which  thev  have  been  robbed  by  court  decisions;  in  fact,  to 
restore  the  writ  oi  injunction  to  its  original  beneficent  and  proper 
purposes.  He  could  not  escape  knowing,  what  is  common  knowledge 
among  the  merest  tyros  of  the  law,  the  fundamental  principles  of 
the  equity  power  of  the  courts  and  the  basis  upon  which  injunctions 
are  intended  to  serve.  Circumstances  warrant  their  restatement  as 
follows: 

''The  writ  of  injunction  was  intended  to  be  exercised  for  the  pro- 
tection of  property  rights  only. 

"He  who  would  seeE  its  aid  must  come  into  court  with  clean  hands. 

"There  must  be  no  other  adequate  remedy  at  law. 

"It  must  never  be  used  to  curtail  personal  rights. 

"It  must  not  be  used  ever  in  an  enort  to  punish  crime. 

"It  must  not  be  used  as  a  means  to  sot  aside  trial  by  jury. 

"Injimctions  as  issued  against  workmen  are  never  used  or  issued 
against  any  other  citizen  oi  our  country. 

"It  is  an  attempt  to  deprive  citizens  of  our  country,  when  these 
citizens  are  workmen,  of  the  right  of  trial  by  jury. 

"It  is  an  effort  to  fasten  an  offense  on  them  when  they  arc  inno-r 
cent  of  any  wrongdoing. 
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''It  is  an  indirect  assertion  of  a  property  right  in  men  when  these 
men  are  workmen  engaged  in  a  lawfii)  eiiort  to  protect  or  advance 
their  natm*al  rights  and  interests. 

''Injunctions  as  issued  in  trade  disputes  are  to  make  outlaws  of 
men  when  they  are  not  even  charged  with  doing  things  in  violation 
of  any  law  of  State  or  Nation. " 

We  protest  against  the  discrimination  of  the  courts  against  the 
laboring  men  of  our  country  which  deprives  them  of  their  constitu- 
tional ^aranty  of  equality  oef ore  the  law. 

The  m junctions  which  the  courts  issue  against  labor  are  supposed 
by  them  to  be  good  enough  law  to-day.  when  there  exists  a  oispute 
between  workmen  and  then*  employers;  out  it  is  not  good  law,  in  fact, 
is  not  law  at  all,  to-morrow  or  next  day  when  no  such  dispute  exists. 

The  issuance  of  injunctions  in  labor  disputes  is  not  based  upon  law, 
but  is  a  species  of  judicial  legislation,  judicial  usurpation,  in  the  in- 
terests of  the  money  power  against  workmen  innocent  of  any  unlaw- 
ful or  criminal  act.  The  domg  of  the  lawful  acts  enjoinea  by  the 
courts  render  the  workmen  guiltv  of  contempt  of  court,  and  punish- 
able by  fine  or  imprisonment  or  both. 

In  itself  the  wrrt  of  injunction  is  of  a  highly  important  and  benefi- 
cent character.  Its  aims  and  pmposes  are  for  the  protection  of  prop- 
erty rights.  It  never  was  intended,  and  never  should  be  invoked,  for 
the  purpose  of  depriving  free  men  of  their  personal  rights,  the  right 
of  man's  ownership  of  himself ;  the  right  oi  free  locomotion^  free  as- 
semblage, free  association,  free  speech,  free  press;  the  freedom  to  do 
those  things  promotive  of  life,  liberty,  and  happiness,  and  which  are 
not  in  contravention  of  the  law  of  our  land. 

We  reassert  that  we  ask  no  immunity  for  ourselves  or  for  any  other 
man  who  may  be  guilty  of  any  unlawful  or  criminal  act;  but  we  have 
a  right  to  insist,  and  we  do  insist,  that  when  a  workman  is  charged 
with  a  crime  or  any  unlawful  conduct,  he  shall  be  accorded  every 
right,  be  apprehended,  charged  and  tried  by  the  same  process  of  law 
as  any  other  citizen  of  our  country. 

With  our  position  so  often  empnasized  and  so  generally  known,  it 
is  nothing  less  than  willful  untruth  and  misrepresentation  for  any 
one  to  declare  that  it  is  our  purpose  to  obtain  any  special  privilege, 
particularly  the  undesirable  and  unenviable  liberty  of  creating  a 
privileged  class  of  wrongdoers. 

When  the  real  purposes  and  high  aspirations  of  our  movement  and 
the  legislation  it  seeks  at  the  hands  oi  the  law-making  power  of  our 
coimtry  shall  be  better  understood  by  all  our  people,  and  the  great  up- 
lifting work  which  we  have  already  achieved  shall  find  a  better 
appreciation  among  those  who  now  so  unjustly  attack  and  antagonize 
us,  our  opponents  will  be  remembered  for  their  ignoble  worK  and 
course. 

The  injimctions  against  which  we  protest  are  flagrantly  and  with- 
out warrant  of  law  issued  almost  daily  in  some  section  of  our  country 
and  are  violative  of  the  fundamentai  rights  of  man.  When  better 
understood,  they  will  shock  the  conscience  of  our  people,  the  spirit 
and  genius  of  our  Republic. 

We  shall  exorcise  our  every  right,  and  in  the  meantime  concentrate 
our  efforts  to  secure  the  relief  and  the  redress  to  which  we  are  so 
justly  entitled. 
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Not  only  in  oiur  own  interest  but  in  the  interest  of  all  the  people  of 
our  country,  for  the  preservation  of  real  libertj^,  for  the  elimination 
of  bitterness  and  class  hatred,  for  the  perpetuation  of  all  that  is  best 
and  truest,  we  can  never  rest  until  the  last  vestige  of  this  injustice  has 
been  removed  from  our  public  life. 

It  is  interesting  to  know  that  owing  to  the  persistent  discussion  of 
the  principles  involved  in  labor's  contention  upon  the  abuse  of  the 
injunction  process,  a  much  wider  and  better  knowledge  of  the  merits 
of  our  position  is  general  among  oiu-  people,  and  in  this  regard  some 
progress  has  been  made  which  will  beyond  doubt  bring  reform  and 
relief. 

VAN   CLEAVE's   SmT  AGAINST  THE   A.   F.   OF  L. 

The  Buck's  Stove  and  Range  Company,  of  St.  Louis,  of  which  Mr. 
J.  W.  Van  Cleave  is  president  (and  he  is  also  president  of  the  Na- 
tional Association  of  Manufacturers),  brought  suit  against  the  Ameri- 
can Federation  of  Labor,  the  members  of  its  executive  council,  both 
officially  and  individually,  and  several  other  officers  and  members  of  • 
unions  attached  to  international  unions  affiliated  to  the  American 
Federation  of  Labor.  The  papers  in  the  suit  of  the  Buck's  Stove 
and  Range  Company  have  been  served  upon  us,  and  also  a  notice  to 
show  cause  why  a  permanent  injunction  should  not  be  issued  against 
our  publishing  the  company  upon  the  *'We  Don't  Patronize"  list  in 
the  American  Federationist.  inasmuch  as  this  report  is  written  in 
advance  of  the  day  set  for  the  hearing  of  this  application  for  an  in-^ 
junction,  November  8,  the  developments  thereof  will  be  incorporated 
m  the  report  of  the  executive  council.  A  r6sum6  of  some  of  tne  inci- 
dents leading  to  the  present  situation  may  be  necessary  for  the  proper 
understanding  of  our  position. 

The  International  Brotherhood  of  Foundry  Employees  and  other 
organizations  had  an  agreement  with  the  Buck's  Stove  and  Range 
Companv,  and  some  still  have  agreements,  either  directly  or  through 
an  employers'  association  of  which  the  Buck's  Stove  and  Range 
Company  is  a  part.  In  the  case  where  the  or^anizationof  labor  was 
not  so  well  fortified  the  company  antagonized  it,  assuming  a  hostile 
attitude  with  a  view  of  crushing  the  union  and  imposm^  unfair 
conditions  upon  its  members  in  the  line  of  work  which  they  per- 
formed. 

A  contest  ensued,  and  the  organization  in  question  declared  the 
Buck's  Stove  and  Range  Company,  of  St.  Louis,  unfair.  It  appealed 
to  all  organized  labor  and  its  friends  to  transfer  their  patronage  to 
other  and  fairer  employers.  A  similar  appeal  was  made  to  the 
American  Federation  of  Labor,  and,  pursuing  the  usual  course  fol- 
lowed in  cases  of  appeals  of  this  character,  I  caused  an  investigation 
to  be  made  and  made  further  investigation  myself,  and  had  a  rep- 
resentative of  our  federation  endeavor  to  bring  about  an  honorable 
adjustment  of  the  controversy  between  the  organization  primarily 
in  interest  and  the  company. 

The  fact  developed  that  Mr.  Van  Cleave,  the  president  of  the 
company,  was  known  to  be  so  hostile  to  all  organized  labor  that 
he  violated  the  agreement  he  had  for  his  company  (through  the 
employers'  ai^sociation  of  which  he  was  a  member)  with  an  inter- 
national union,  and  that  it  was  only  through  the  disciplinary  power 
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and  measures  of  that  employers'  association  that  he  for  his  com* 
pany  was  required  to  conform  to  the  agreement.  In  the  case  in 
point  the  International  Brotherhood  of  Foundry  Employees  had 
no  such  advantageous  position,  and  Mr.  Van  Cleave,  for  his  com- 
panv,  exercised  his  antagonism  to  the  fullest. 

The  investigation  demonstrated  clearly  Mr.  Van  Cleave's  hostile 
purpose  toward  the  organization  in  question,  and  every  effort  at 
an  amicable  adjustment  was  fruitless.  It  was  then  that  my  col- 
leases  and  myself,  the  executive  council,  approved  the  position  and 
action  of  the  organization  affected,  and  this  fact  was  published  in 
the  American  Federationist.  The  suit  is  brought  to  prevent  this 
pubhcation.  It  will  determine  our  legal  right  not  only  in  this 
mstance,  but  practicall^r  in  all  similar  cases. 

The  executive  council  and  the  other  defendants  authorized  me 
to  retain  competent  counsel  to  defend  our  rights  before  the  court. 
In  arguing  a  preliminary  motion  before  Judge  Clabaugh,  of  the 
supreme  court  of  the  District  of  Columbia,  the  counsel  for  the  Buck's 
Stove  and  Range  Company  substantially  declared  the  following  to 
be  about  the  theory  of  its  case : 

That  the  American  Federation  of  Labor  and  all  its  affiliated  or- 
ganizations, international,  the  locals  of  internationals.  State  federa- 
tions, city  central  bodies,  locals  afiiUated  to  them,  all  local  branches 
directly  affiliated  by  charter,  are  engaged  in  one  common  purpose; 
that  they  find  it  inexpedient  to  become  incorporated  and  are  tnere- 
fore  bound  to  all  the  legal  responsibilities  appertaining  to  partners 
and  partnership;  that  under  this  partnership  the  American  Federa- 
tion of  Labor  is  legally  responsible  for  the  acts  of  a  constituent  body 
located  at  a  distance,  and  even  though  the  officers  of  our  federation 
'  may  know  nothing  whatever  of  the  doings  of  the  distant  *' partners," 
this  partnership  hability  extends  not  merely  to  contract  relations, 
but  to  the  tortious  and  wrongful  acts  of  the  individual  members  of 
all  the  organizations  or  branches  enumerated. 

Our  counsel  advise  me  that  the  idea  of  the  counsel  for  the  Buck's 
Stove  and  Range  Company  is  apparently  that  the  American  Federa- 
tion of  Labor  and  all  of  its  constituent  parts  are  running  amuck  in 
boycotting,  and  in  this  course  any  person,  no  matter  how  distantly 
associated  with  a  '^minor  union,"  is  responsible  for  all  of  its  acts. 
Our  counsel  add:  '^To  our  minds  this  theory  outlined  by  the  com- 
plainant is  absolutely  untenable,  and  the  fact  that  it  is  advanced  indi- 
cates a  want  of  solid  ground  upon  which  to  rest  the  bill  of  complaint." 

The  taking  of  testimony  will,  I  am  informed,  shortly  begin. 

Quite  apart  from  the  consideration  of  the  absurdity  of  such  a  posi- 
tion, it  would  make  the  American  Federation  of  Laoor,  as  such,  its 
executive  officere,  officially  and  individually,  legally  responsible  for 
any  action  taken  by  any  local  union,  even  though  remotely  related  to 
the  American  Federation  of  Labor.  Let  me  present  some  of  the 
fundamental  principles  involved  in  the  assertion  of  labor's  rights. 

The  ownersnip  or  a  free  man  is  vested  in  himself  alone.  Ine  only 
reason  for  the  ownership  of  bondmen  or  slaves  is  the  ownership  of 
their  labor  power  by  their  masters.  Therefore,  it  follows  that  if  free 
men's  ownership  of  themselves  involves  their  labor  power,  none  but 
themselves  are  owners  of  their  labor  power.  Hence,  it  is  essential 
that  the  product  of  a  free  man  is  his  own.  If  he  by  choice  or  by 
reason  of  his  environment  sells  his  labor  power  to  another  and  is  paid 
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a  wage  in  return  therefor  this  wage  is  his  own.  This  proposition  is 
so  essentially  true  that  it  is  the  underlying  idea  upon  whicn  is  besed 
the  entire  structure  of  private  property.  To  question  or  to  attempt 
to  destroy  the  principle  enunciated  involves  the  entire  structure  of 
civilized  society. 

The  free  man^s  ownership  of  himself  and  his  labor  power  implies 
that  he  may  sell  it  to  another  or  withhold  it;  tha^t  he  may  with  otners 
similarly  situated  sell  their  labor  power  or  withhold  it;  that  no  man 
has  even  an  impUed  property  right  in  the  labor  of  another;  that  free 
men  may  sell  tneir  labor  power  under  stress  of  their  needs,  or  they 
may  witnhold  it  to  obtain  more  advantageous  returns. 

t^abor  power  is  not  a  product;  it  is  a  human  power  to  produce.  In 
its  very  nature  it  can  not  be  regarded  as  a  trust  or  a  corporation, 
formed  in  restraint  of  trade.  Any  legislation  or  court  construction 
dealing  with  the  subject  of  oi^anizatiors,  corporations,  or  trusts 
which  curtail  or  corner  the  products  of  labor  can  have  no  true  apph- 
cation  to  the  association  of  free  men  in  the  disposition  or  withhofdmg 
of  their  labor  power. 

The  attempt  to  deny  to  free  men,  by  injunction  or  other  process,  the 
right  of  association,  the  right  to  withhold  their  labor  power  or  to  in- 
duce others  to  withhold  their  labor  power,  whether  these  men  be  en- 
gaged in  an  industrial  dispute  with  employers,  or  whether  they  be 
other  workmen  who  have  taken  the  places  of  those  engaged  in  the 
original  dispute,  is  an  invasion  of  man's  ownership  of  himself  and  of 
his  labor  power,  and  is  a  claim  of  some  form  of  property  right  in  the 
workmen  who  have  taken  the  places  of  strikers  or  men  locked  out. 

If  the  ownership  of  free  men  is  vested  in  them  and  in  them  alore 
they  have  not  only  the  right  to  withhold  their  labor  power,  but  to  in- 
duce others  to  make  common  cause  with  them,  and  to  withhold  theirs 
that  the  greatest  advantage  may  accrue  to  all.  It  further  follows 
that  if  free  men  may  avail  themselves  of  the  lawful  right  of  withhold- 
ing their  labor  power  they  have  the  right  to  do  all  lawful  things  in 
pursuit  of  that  lawful  purpose.  And  neither  court  injunctions  nor 
other  processes  have  any  proper  application  to  deny  to  free  men  these 
lawful,  constitutional,  natural,  and  inherent  rights. 

In  the  disposition  of  the  wages  returred  from  the  sale  of  labor 

Eower,  man  is  also  his  own  free  agent.  All  things  he  may  lawfully 
uy;  he  may  also  lawfully  abstain  from  buying.  He  may  purchase 
from  whomsoever  he  will  or  he  may  give  ms  patronage  to  another. 
Y?liat  he  may  do  with  his  wages  in  tne  form  of  bestowing  or  with- 
holding his  patronage  he  may  lawfully  agree  with  others  to  do. 

No  corporation  or  company  has  a  vested  interest  in  the  patronage 
of  a  free  man.  If  this  be  true,  and  its  truth  can  not  be  controverted 
upon  any  basis  in  law,  free  men  may  bestow  their  patronage  upon 
anyone  or  withhold  it  or  bestow  it  upon  another.  And  this,  too, 
whether  in  the  first  instance  the  business  concern  is  hostile  or  friendly. 
It  is  true  for  any  good  reason  and,  in  the  last  analysis,  for  no  rea- 
son at  all. 

It  is  not  a  question  as  to  whether  we  like  or  dishke  lockouts  or 
strikes,  boycotts  or  blacklists.  The  courts  have  declared  that  lock- 
outs and  the  blacklist  and  all  that  pertain  thereto  are  not  unlawful. 
It  is  difficult  to  understand,  then,  unless  there  is  some  conception  in 
the  courts  of  an  employer's  property  right  in  some  form  in  the 
laborer  or  the  laborer^  patronage,  how  they  stretch  their  authority, 
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pervert  the  purpose  of  the  law,  and  undertake  by  the  injunctive 
process  to  outlaw  either  the  strike  or  the  bovcott. 

To  claim  that  what  one  man  may  lawfully  do  when  done  by  two 
or  more  men  becomes  unlawful  or  criminal  is  equal  to  asserting  that 
naught  and  naught  make  two. 

In  the  case  in  point,  the  suit  brought  against  us  by  the  Buck's 
Stove  and  Range  Companv,  another  and  exceedingly  important  fea- 
ture is  involved.  It  is  a  blow  aimed  at  the  freedom  of  speech,  the 
freedom  of  assemblage,  the  freedom  of  thought,  and  particularly 
the  freedom  of  the  press. 

The  Constitution  of  the  United  States  and  the  constitution  of  every 
State  in  the  Union  are  in  accord  with  it  in  clearly  justifying  labor's 
contention. 

The  first  amendment  to  the  Constitution  of  the  United  States  pro- 
vides that  * 'Congress  shall  make  no  law  respecting  an  establishment 
of  religion  or  prohibiting  the  free  exercise  thereof  or  abridging  the 
freedom  of  speech  or  of  the  press  or  the  right  of  the  people  peace- 
ably to  assemble,  and  to  petition  the  Government  for  a  redress  of 
grievances." 

The  attempt  to  enjoin  or  prevent  the  publication  of  the  **We  don't 
patronize"  list  of  the  American  Federation  of  Labor,  whether  by 
injunctive  process  or  other  judicial  or  legislative  means,  would  be  in 
direct  violation  of  the  constitutional  guaranty  and  would  indeed 
abridge  free  speech  and  a  free  press.  In  all  the  land  there  is  neither 
law  nor  power  to  enforce  such  a  decree. 

A  case  in  point  was  brought  to  the  highest  courts  of  Missouri.  The 
constitution  of  that  State  provides  that  **no  law  shall  be  passed 
impairing  the  freedom  of  speech;  that  every  person  shall  be  free  to 
say,  write,  or  publish  whatever  he  will  upon  any  subject,  being  re- 
sponsible for  all  abuse  of  that  liberty." 

The  Mark  and  Haas  Jeans  Clothing  Company  v.  Watson  et  al., 
March,  1902.  Watson  and  others  represented  the  United  Garment 
Workers  of  America,  which  issued  a  circular  asking  the  public  not 
to  deal  with  that  house  or  with  other  houses  using  the  companv's 
brand  of  clothing.  The  company  sought  an  injunction  to  prohibit 
the  promulgation  of  the  circular.  The  circuit  court  denied  tne  writ, 
the  defense  being  the  constitutional  right  of  freedom  of  speech  and 
of  the  press.  Upon  appeal  the  higher  courts  in  Missouri  sustained 
that  contention,  and  held  that  the  idea  underlying  the  constitutional 
guaranty  was  punishment,  not  prevention ;  that  ii  prevention  exists, 
then  there  can  no  opportunity  possibly  arise  for  one  to  become  re- 
sponsible for  saying,  writing,  or  pubUshing  anything  he  may  desire 
upon  any  question.  The  constitution,  in  forbidding  laws  impair- 
ing the  right  of  free  speech,  recognized  that  right  as  preexistent, 
and  forbids  legislation  impairing  that  freedom.  There  is  no  ex- 
ception thereto;  the  proscription  is  affirmative.  The  Missouri  case 
to  which  I  have  already  rei  erred  is  so  important  that  it  deserves 
further  recounting  here. 

The  court  took  up  the  argument  that  an  injunction  should  be 
issued  because  the  firm  could  not  collect  damages  from  the  authors 
of  the  circular.  The  court  pointed  out  that  in  the  case  of  Association 
V.  Boogher  (3  Mo.  App.,  173),  it  was  decided  that  a  libel  can  not 
be  enjoined  because,  owing  to  the  insolvency  of  the  libeler,  the  victim 
could  not  recover  damages  for  the  libel;  for,  if  the  remedy  of  injunc- 
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tion  be  given  because  of  insolvency  of  the  defendant,  the  freedom 
to  speak  and  write,  which  is  secured  by  the  State  to  all  its  citizens, 
would  be  enjoined  by  a  man  able  to  respond  in  damages  to  a  civil 
action  and  denied  to  one  who  has  no  property  liable  to  execution. 
The  court  said  there  is  no  power  to  suspend  the  right  for  a  moment 
or  for  any  purpose.  There  is  no  instrumentality  to  limit  or  to 
restrict  the  nght,  except  fear  of  the  penalty,  civil  or  criminal,  which 
maj^  await  on  abuse.  Only  licentious  abuse  of  free  speech  can  be 
punished  bv  law.  No  law  can  abridge  the  right  of  free  speech. 
Wherever  the  authority  of  injunction  begins,  there  the  right  of  free 
speech,  free  writing,  free  pubhcation,  ends.  No  halfwav  house  exists 
between  absolute  prevention  and  absolute  freedom,  llie  right  can 
neither  be  inapaired  by  the  legisature  nor  hampered  nor  denied  by 
the  courts.  That  a  man  has  no  means,  that  he  can  not  be  mulcted 
in  damages  for  his  speech  or  writings,  matters  not.  The  impecuni- 
ous man  nas  the  same  right  as  the  wealthy.  The  exercise  of  the  right 
of  free  speech  is  as  free  and  unrestricted  as  if  no  civil  recovery  could 
be  had  or  punishment  inflicted  because  of  its  unwarranted  exercise. 
The  fact  that  the  publication  does  an  actionable  injury  does  not  go 
a^  hair  toward  a  diminution  of  the  right  of  free  speech,  for  the  exer- 
cise of  which,  if  resulting  in  an  injury,  the  Constitution  makes  the 
speaker  or  publisher  expressly  responsible.  Such  responsibility  is 
utterly  incompatible  with  authority  in  a  court  of  equity  to  prevent 
such  responsibility  from  occurring.  William  Marion  Reedy  recentljr 
declarea  that  labor  can  not  be  enjoined  from  continuing  the  nubh- 
cationof  the  list  of  *' unfair''  employers.  Discussing  the  Van  Cleave 
suit  against  us,  he  said:  *'The  law  as  to  the  matter  stands  the  same 
under  the  national  Constitution  asunder  the  State  constitutions.  Free 
speech  and  free  publications  are  too  sacred  things  to  be  thrown  over- 
board at  the  request  of  the  National  Association  of  Manufacturers, 
or,  if  not  thrown  over,  reduced  to  such  meaninglessness  as  now 
attaches  to  the  workingman's  so-called  ^freedom  of  contract.''' 

The  rights  laid  down  by  the  court  in  this  case  support  in  every 
regard  the  contentions  of  organized  labor,  and  we  propose  to  con- 
tend for  our  rights  upon  the  ground  of  the  freedom  of  speech,  the 
freedom  of  the  press  in  the  case  of  the  so-called  boycotts  and  the 
right  of  man's  ownership  of  himself,  of  his  labor  power,  to  sell  it 
or  to  withhold  it,  and  to  do  all  lawful  things  in  furtherance  of  his 
interests,  whether  done  singly  or  collectively,  in  case  of  lockouts, 
strikes,  or  boycotts. 

The  entire  subject-matter  with  which  the  above  deals  was  referred 
to  a  committee,  which  after  several  days'  consideration  presented 
the  following  recommendation,  which  was  unanimously  adopted  by 
the  convention : 

"We  urge  upon  every  trade  unionist,  friend  of  free  institutions, 
and  of  human  liberty,  the  earnest  and  careful  consideration  of  the 
use  now  being  made  of  the  equity  power  given  to  oiir  courts.     This 

Sower  comes  to  our  courts  from  the  irresponsible  sovereigns  of  the 
id  World,  when,  by  the  sovereign  delegated  to  the  court  of  chancery, 
it  was  gradually  so  extended  and  abused  that  in  England  it  became 
necessarv  to  prohibit  its  use  except  for  the  specific  protection  of  prop- 
erty and  property  rights  when  such  were  m  immediate  danger  and 
there  was  no  adequate  remedy  at  law.  This  was  the  practice  m  Eng- 
land at  the  time  our  Constitution  was  adopted,  and  it  was  with  all  the 
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limitations  and  safeguards  then  and  there  provided  and  in  use  that 
it  was  adopted  into  our  systetn  and  conferred  upon  our  judges.  If, 
under  the  mistaken  idea  that  thus  shall  we  prevent  crime,  it  be  per- 
mitted to  invade  criminal  jurisdiction,  it  will  absorb  the  whole 
domain,  destrov  trial  by  jury,  the  indictment  by  grand  jury,  and  all 
other  safeguards  which  society  has  found  it  necessary  to  place  around 
those  accused  of  crime.  If  it  be  permitted  to  extend  itself  so  to  deal 
with  personal  rights,  it  will,  being  absolutelv  an  irresponsible  power, 
be  used  to  destroy  all  personal  fiberty.  The  theory  upon  wnich  it 
is  used  in  labor  disputes  seems  to  be  tnat  conducting  of  a  business  is 
a  property  right,  that  business  is  property,  and  tnat  the  earning 
power  of  property  engaged  in  business  is  itself  property  which  can 
and  ought  to  oe  protected  by  the  equity  power  in  the  same  way  and 
to  the  same  extent  as  property,  tangible  property,  itself.  Inasmuch 
as  the  earning  capacity  of  property  used  in  busmess  depends  either 
upon  the  labor  employed  or  patronage  enjoyed,  such  theory  woidd 
carry  with  it  an  admission  that  in  our  coimtry  the  ownership  of  the 
took  of  production  gives  to  the  possessor  thereof  a  vested  right  in 
so  much  labor  as  vml  make  his  business  profitable,  or  in  so  much 
patronage  as  will  give  him  an  assured  income  on  his  investment. 

"We  recognize  that  under  our  laws  and  form  of  government  the 
employers  may  have  a  property  right  in  the  real  estate,  houses, 
machinerv,  and  other  appliances  necessary  to  conduct  their  business, 
but  we  absolutely  and  positively  deny  that  they  have  any  property 
right  in  the  workmen,  either  as  producers  or  as  consumers. 

'*If  the  present  theory  of  the  courts  shall  be  finallv  accepted,  a 
corporation  running  a  cfepartment  store  and  having  aestroyed  and 
absorbed  all  competitors  may,  through  the  assistance  of  a  judge 
sitting  in  equity,  prevent  any  other  corporation  or  individual  from 
entermg  its  field  and  by  competition  reducing  its  income.  Your 
committee  beUeves  that  there  is  no  tendency  so  dangerous  to  per- 
sonal liberty,  so  destructive  of  free  institutions  and  oi  a  repubhcan 
form  of  government,  as  the  present  misuse  and  extension  of  the  equity 
power  through  usurpation  oy  the  judiciary;  and  therefore  urge  the 
speedy  enactment  of  the  Pearre  bill,  indorsed  by  the  Minneapolis 
convention,  into  law;  and  we  further  recommend  that  candidates  for 
legislative  or  judicial  positions  be  carefidly  investigated  as  to  their 
past  acts  and  interrogated  as  to  their  position  on  this  matter  before 
they  be  given  any  support,  and  that  those  who  from  their  actions  or 
their  expressions  are  deemed  unsound  be,  regardless  of  any  other 
question,  repudiated." 

A  special  committee,  dealing  with  the  phase  of  raising  fimds  in  de- 
fense against  the  suit  brought  by  Van  Cleave,  of  the  Buck  Stove 
and  Range  Company,  made  the  following  report,  which  was  unani- 
mously adopted  by  the  convention: 

"  To  the  officers  and  delegates  of  the  twenty-seventh  annual  conven-- 
tion  of  the  American  Federation  of  Labor: 

**  Your  japecial  committee,  to  which  was  referred  the  subject-matter 
contained  m  the  reports  of  President  Gompers  and  of  the  executive 
council  relative  to  tne  suit  brought  by  J.  W.  Van  Cleave,  of  the  Buck 
Stove  and  Range  Company,  against  the  American  Federation  of 
Labor  and  its  officers,  and  all  matters  in  connection  therewith,  begs 
leave  to  report  as  follows : 
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"We  have^ven  the  reports,  the  evidence,  and  all  other  matters  in 
connection  with  the  suit  our  deliberate  consideration.  There  is  not 
the  least  doubt  in  our  minds  but  that  the  suit  in  question,  the  scur- 
rilous and  scandalous  campaign  of  villification  a^amst  the  officers  of 
our  CTeat  movement,  the  rampant  antagonism  of  the  worst  elements 
of  the  capitalist  class,  as  manifested  in  Los  Angeles  and  elsewhere, 
are  all  of  them  of  a  kind,  leading  up  to  and  the  result  of  the  creation 
of  the  million  and  a  half  dollar  war  fund  by  the  Manufacturers'  Na- 
tional Association—  raised  in  the  effort  to  weaken  and  idtimately  de- 
stroy the  effectiveness  of  our  great  movement,  our  movement  which 
protects  and  advances  the  interests  of  the  toiling  masses  of  our  coun- 
try against  the  greed  and  aggression  of  those  who  seek  to  profit  if 
the  toilers  were  rendered  deienseless. 

"We  have  read  with  the  deepest  interest  the  fxmdamental  prin- 
ciples involved  in  the  Van  Cleave  suit,  as  set  forth  in  President 
Gompers's  report,  both  under  the  caption  dealing  specifically  with 
the  suit  and  also  in  that  part  of  the  report  dealing  with  the  'mjimc- 
tion  abuse.'  We  venture  to  assert  that  in  no  document  of  a  similar 
kind  or  in  any  treatise  upon  the  subject  have  constitutional  guar- 
anties and  inherent  principles  been  set  forth  more  clearly,  logically, 
and  truly  than  in  the  president's  report. 

"There  is  involved  in  the  Van  Cleave-Buck  Stove  and  Range  Com- 

}>any  suit  against  the  American  Federation  of  Labor  and  its  officers 
undamental  rights  which  strike  at  the  very  root  of  free  institutions. 
The  freedom  of  speech  and  the  freedom  of  the  press  are  involved; 
and,  as  President  Gompers  so  ably  and  amply  sets  forth,  there  are  in- 
volved the  right  of  man's  ownership  of  himself,  his  ownership  of  his 
labor  power,  of  the  wages  he  receives  in  return  for  the  exchange  of 
his  labor  power,  and  the  use  to  which  these  wages  may  be  devoted. 

'*  Freedom  was  never  taken  from  a  people  by  one  attack*.  The  proc- 
ess was  and  is  gradual.  It  is  the  denial  of  the  rights  of  one  portion  of 
the  people  at  one  time,  the  infringement  upon  the  liberties  of  another 
portion  at  another  time,  that,  step  by  step,  make  inroads  into  the  cita- 
del of  freedom  and  undermine  the  entire  structure. 

''So  with  the  injunctive  process  as  typified  in  the  present  suit.  The 
attempt  to  deny  to  the  men  of  labor  the  right  of  the  freedom  of  speech 
and  of  the  press  should  not  only  arouse  the  resentment  of  the  great 
masses  of  our  people,  but  it  should  appeal  strongly  to  the  newspapers 
and  magazines  of  our  time. 

''The  freedom  of  the  press  impHes  not  merely  that  one  shall  print 
and  say  the' things  that  please.  For  such  a  purpose  guaranties  are 
entirely  superfluous.  The  constitutional  guaranties  of  the  freedom  of 
the  press  were  designed  to  protect  the  dissidents— the  opponents— in 
their  right  not  only  to  protest,  but  to  make  pubUc  that  protest  in 
speech  and  print,  in  an  appeal  to  the  people  against  existing  power 
and  conditions.  In  it  are  mvolved  the  guaranty  of  the  right  to  say 
the  things  that  displease,  man  being  responsible  for  his  utterances 
and  never  to  be  enjoined  or  prohibited  from  expressing  himself. 

"The  blow  in  this  instance  against  labor  and  its  official  magazine, 
the  American  Federationist,  may  to-morrow  in  some  form  be  directed 
against  another  pubUcation,  and  though  labor  may  be  called  upon  to 
bear  the  brunt  and  make  the  contest  in  the  present  proceedings,  we 
urge  upon  the  press  of  our  country  the  consideration  of  the  principle 
of  free  speech  and  free  press  involved  in  these  proceedings. 
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'^If  the  rights  and  the  interests  of  the  people  are  to  be  protected 
and  defendea  against  modern  greed,  avarice,  chicanery,  and  unlawful 
power,  we  can  not  and  we  will  not  surrender  or  yield  the  exercise  of 
the  liberty  of  speech,  the  liberty  of  the  press. 

^'We  protest  against  and  repudiate  the  theory,  either  expressed  or 
implied,  that  there  exists  any  direct  or  indirect  property  right  in 
workmen  other  than  by  the  workmen  themselves,  ana  in  defense  of 
our  position  upon  these  great  fundamental  principles,  made  sacred  by 
histoiT  and  traditions,  we  pledge  our  united  efforts. 

''We  commend  the  action  thus  far  taken  by  the  president  and  the 
executive  council  in  taking  the  necessary  legal  steps  to  maintain  our 
constitutional  rights.  Your  committee  believes  it  is  of  vital  impor- 
tance that  this  suit  be  fought  to  a  successful  termination,  and  there- 
fore, to  raise  an  available  fund  for  that  purpose  we  recommend  that 
this  convention  authorize  the  president  and  the  executive  council  to 
issue  a  special  assessment  of  1  cent  per  capita,  and  that  the  president 
and  the  executive  council  aforesaia  be  further  authorized  to  inake 
such  other  and  further  assessments,  should  occasion  require,  as  they 
in  their  judgment  may  deem  necessary." 

STATEMEVT  OF  S.  H.  COWAIT. 

At  the  request  of  Mr.  S.  H.  Cowan  (presented  through  Mr.  H.  B. 
Martin),  the  statement  of  Mr.  Cowan  relating  to  the  bill  H.  R.  19745, 
before  the  subcommittee  of  the  Committee  on  the  Judiciary  of  the 
House  of  Representatives,  was  filed  with  this  subcommittee  and  is 
deemed  a  part  of  these  proceedings.  The  statement  is  to  be  found 
on  pages  187  to  208  of  the  House  subcommittee  hearings  on  H.  R. 
19745. 

Senator  Nblson  (to  Mr.  H.  B.  Martin).  What  do  you  wish  to  say, 
Mr.  Martin  ? 

ADDITIOKAL   STATEMEHT   OF   E.    B.    MAETIV,    OF   THE 

AMEBICAH   AITTITBUST   LEAOUE. 

Mr.  Martin.  The  request  I  make  is  made  on  behalf  of  the  Anti- 
trust League  and  of  Judge  S.  H.  Cowan,  representing  the  Cattle- 
men's Association,  who  is  not  able  to  be  present  to-day.  It  deab 
with  a  matter  that  was  suggested  in  the  hearings  before — that  a  com- 
mission be  appointed  to  sit  during  the  recess  of  Congress  and  report 
to  Congress  next  fall.  That  commission,  I  believe,  waS  to  be  ap- 
pointed by  the  President. 

Senator  Depew.  Whom  do  you  represent  ? 

Mr.  Martin.  The  Antitrust  League  and  Judge  Cowan,  who  repre- 
sents the  Cattlemen's  Association. 

We  are  very  much  opposed  to  the  appointment  of  a  commission 
by  the  President  to  report  at  the  next  session.  What  I  am  referring 
to  now  is  that  part  of  the  bill  relating  to  capitalists,  and.  not  that 
relating  to  the  laboring  men.     We  are  perfectly  satisfied 

Mr.  Davenport.  Who  are  '*we?" 

Mr.  Martin.  The  organization  I  represent. 

Mr.  Davenport.  Do  vou  think  Juage  Cowan  is  in  favor  of 

Mr.  Martin.  I  beg  Mr.  Davenport's  pardon,  but  I  do  not  desire 
to  be  interrupted. 
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.  The  part  of  the  bill  I  refer  to  is  that  part  that  relates  to  combi- 
nations of  capital.  What  we  desire  is  that  that  be  considered  by  the 
members  of  tne  committees  of  both  Senate  and  House  of  Representa- 
tives— by  the  duly  elected  lawmakers  of  the  coimtry;  the  responsible 
members  of  the  lawmaking  body — for  the  reason  that  some  of  the 
mofit  grievous  objections  to  this  l^islation  grow  out  of  the  relations 
between  these  great  combinations  of  capital  forbidden  bv  the  present 
law  and  the  executive  branches  of  the  Government.  We  desire  that 
the  Legislature — the  Senate,  as  representing  the  lawmaking  branch 
of  the  Government — shall  deal  with  this  question  on  its  own  respon- 
sibility. We  desire  aJso  that  this  conmiittee,  if  possible,  secure  irom 
the  Senate  a  resolution  authorizing  it  to  subpci  na  witnesses  and  to 
take  testimony  and  to  require  the  production  of  persons  and  papers. 
Because  we  believe  and  are  sure  that  we  can  show  to  the  committee, 
if  it  is  clothed  with  that  power,  that  that  part  of  the  proposed  legis- 
lation which  refers  to  the  combinations  of  capital  has  been  prepared 
and  suggested  and  brought  before  Congress  as  a  means  of  exempting 
from  tne  provisions  of  the  law  of  one  or  more  of  the  most  danger- 
ous combmations  of  capital  in  the  United  States  or  in  the  worla. 

Senator  Depew.  Do  you  mean  that  the  bill  submitted  by  the 
Civic  Federation  had  that  object? 

Mr.  Maktin.  I  do.  I  beheve  that  we  can  show,  if  the  committee 
will  get  the  Senate  to  give  it  the  resolution  of  which  I  have  spoken, 
that  that  part  of  the  bill  was  framed 

Senator  Depew.  Mr.  Seth.Low  is  a  friend  of  mme,  and  he  is  one  of 
the  most  humane  and  sympathetic  of  men.  Do  you  mean  that  he 
was  or  would  be  a  party  to  a  thing  of  that  kind  ? 

Mr.  Martin.  Mr.  Low  stated  that  he  did  not  draw  the  provisions 
of  the  bill — that  they  were  handed  in  by  him — but  that  they  were 
drawn  by  Mr.  Stetson,  attorney  for  the  steel  trust,  and  by  Mr.  Mora- 
wetz  and  other  members  of  large  corporations. 

It  was  further  stated  by  Professor  Jenks,  representing  the  execu- 
tive branch  of  the  Government — he  himself  being  a  member  of  the 
executive  branch  of  the  Government — that  it  was  not  only  drawn 
in  that  way,  but  that  it  had  the  approval  of  Mr.  Gary,  of  the  steel 
trust. 

We  are  prepared,  further,  to  show  that  this  bill,  before  it  was  pre- 
sented to  this  body,  before  being  presented  to  Congress,  was  pre- 
sented to  bankers,  trust  magnates,  and  railroad  magnates  in  New 
York  City,  with  the  purpose  of  reaching  an  ajgreement  that  the 
executive  oranch  of  the  Government  would  use  its  influence  to  put 
this  legislation  through,  which  granted  immunity  to  them  for  their 
offenses  against  the  law  and  in  return  for  cooperation  and  support  in 
matters  connected  with  the  nomination  and,  election  of  men  in  the 
executive  branch  of  the  Government.  We  can  prove  these  things  if 
the  committee  will  get  from  the  Senate  authority  for  the  production 
of  witnesses  and  papers. 

That  does  not  relate  to  the  labor  part  of  the  matter  at  all.  We  are 
perfectlv  willing  that  the  committee  may  report  that  part  of  the 
Sill  to-day  and  pass  it  to-morrow. 

Senator  Depew.  But  when  you  come  to  mingle  in  that  wav  the 
Civic  Federation  with  such  serious  charges  as  you  make,  you  still  fur- 
ther confuse  mv  idea  on  the  matter  of  good  trusts  and  bad  trusts,  to 
which  I  alludea  the  other  day.    I  do  not  know  whether  Mr.  Gompers's 
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attention  was  called  to  that.  It  seems  that  when  the  fleet,  in  its 
marvelous  trip,  reached  San  Francisco,  it  was  arranged  that  they 
shoidd  be  entertained  by  two  classes  of  people  who  could  not  agree. 
One  class  was  designated,  locally,  by  some  of  the  newspapers  as  the 
good  trust  and  the  other  the  baa  trust.  [Laughter.]  Both  the  good 
trust  people  and  the  bad  trust  People  gave  a  banquet  in  their  honor. 
Both  mvitations  were  accepted.  The  good  trust  banquet  was  $10 
a  plate  and  the  bad  trust  banauet  S20  a  plate.  The  governor  at- 
tended the  bad  trust  banquet.  [Laughter.]  Then  I  wanted  to  know 
what  it  was  that  constituted  a  man  a  member  of  the  good  trust  and 
what  a  member  of  the  bad  trust,  so  I  looked  the  subject  up. 

I  found  that  the  members  of  the  good  trust  were  tnose  who 
cornered  the  necessaries  of  life,  while  those  who  belonged  to  the  bad 
trust  were  those  who  secured  great  franchises.     [Laughter.] 

Mr.  Martin.  Under  the  present  law  offenders  are  liable  to  fine  and 
imprisonment  for  their  offenses.  Those  same  gentlemen  get  together 
and  prepare  a  change  in  the  law,  bring  it  to  Congress,  and  ask  Con- 
gress to  pass  it — a  law  which  will  exempt  them  from  the  punish- 
ment which  they  have  incurred  through  a  lone  series  of  years.  They 
are  like  the  Irishman  who  was  arrested  for  horse  stealing,  when  I 
was  a  boy.  The  people  said  to  him:  '*Now,  Pat,  you  are  g[uilty; 
vou  stole  the  horse;  the  punishment  is  hangin^^  and  we  are  going  to 
nang  jrou  in  five  minutes.  But,"  they  said  to  him,  **we  will  give  you 
the  privilege  of  naming  the  kind  of  tree  you  will  be  hung  to.''  He 
said:  /^ril  be  hung  to  a  gooseberry  tree."  [Laughter.]  **But," 
they  said  to  him,  a  gooseberry  tree  is  not  big  enough  to  support 
you."  ''Well,"  he  says,  "Tm  m  no  hurry;  ril  wait  till  it  grows." 
[Laughter.] 

We  have  now  a  ^ood,  big  oak  tree  in  the  shape  of  the  Sherman 
antitrust  law  on  which  to  hang  the  trust  criminals  for  their  offenses, 
and  now  come  these  gentlemen  of  the  steel  trust  and  their  friends  and 
propose  a  gooseberry  tree  in  the  shape  of  the  Hepburn  bill  as  a  sub- 
stitute, and  they  are  willing  to  wait  till  it  grows.  [Renewed 
laughter.] 

Senator  Nelson.  Do  you,  Mr.  Gompers,  and  those  you  represent, 
wish  a  further  hearing  ? 

Mr.  GoMFERS.  No,  sir. 

Senator  Nelson.  Because  we  want  you  and  those  you  represent  to 
have  all  the  hearing  that  you  desire. 

Mr.  Gompers.  We  are  very  anxious  that  Congress  shall  pass  the 
Wilson-Smith  bill  before  adjournment,  and  we  do  not  want  to  take 
up  any  more  of  your  time  at  this  session  of  Congress. 

Mr.  Davenport.  Since  this  Wilson  bill  has  been  brought  up  I  wish 
to  sav  that  Mr.  Emery,  on  behalf  of  his  associations,  and  myself,  on 
behalf  of  the  American  Anti-Boycott  Association,  desire  to  be  heard 
in  opposition^  and  request  the  committee  to  give  us  a  hearing.  Would 
it  be  practicable  to  mve  us  a  hearing  next  week  ? 

Senator  Nelson.  I  can  not  sav  about  that.  The  other  members  of 
the  subcommittee,  as  you  see,  nave  left,  and  I  will  simply  adjourn 
the  meeting  now  and  confer  with  the  other  members  of  the  subcom- 
mittee and  see  what  their  views  are.  I  can  come  to  no  conclusion  all 
alone.     This  meeting  now  stands  adjourned. 

(The  subcommittee  thereupon  adjourned.) 
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OPinOV  OF  THE  SUPBEME  COUBT  OF  TEE  UNITED  STATES 

IH  TEE  CASE  OF  LOEWE  ▼.  LAWLOB. 

Supreme  Court  of  the  United  States. 

No.  389.— OoTOBBB  Term,  1907. 

Dietrich  IiOewe  et  al.  t;.  Mabtik  Lawlob  et  al. 

On  a  writ  of  certiorari  to  the  United  States  circuit  court  of  appeals 

for  the  second  circuit. 

[February  3,  1908,] 

Mr.  Chief  Justice  Fuixeb  delivered  the  opinion  of  the  court: 

This  was  an  action  brought  in  the  circuit  court  for  the  District  of 
Connecticut  under  section  7  of  the  antitrust  act  of  July  2,  1890,  claim- 
ing threefold  damaees  for  injuries  inflicted  on  plaintiffs  by  combina- 
tion or  conspriacy  declared  to  be  unlawful  by  the  act. 

Defendants  filed  a  demurrer  to  the  complaint,  assigning  general  and 
special  grounds.  The  demurrer  was  sustained  as  to  the  nrst  six  para- 
graphs, which  rested  on  the  ground  that  the  combination  stated  was 
not  within  the  Sherman  Act,  and  this  rendered  it  unnecessary  to  pass 
upon  any  other  questions  in  the  case;  and  upon  plaintiffs  declining  to 
amend  tneir  complaint  the  court  dismissed  it  with  costs.  (148  Fed, 
Rep.,  924,  and  see  142  Fed.  Rep.,  216;  130  Fed.  Rep.,  633.) 

The  case  was  then  carried  by  writ  of  error  to  the  circuit  court  of 
appeals  for  the  second  circuit,  and  that  court,  desiring  the  instruction 
of  this  court  upon  a  question  arising  on  the  writ  of  error,  certified  that 
question  to  this  court.  The  certificate  consisted  of  a  brief  statement 
of  facts,  and  put  the  question  thus:  ''Upon  this  state  of  facts  can 
plaintiffs  maintain  an  action  against  defendants  under  section  7  of  the 
antitrust  act  of  July  2,  1890  r' 

After  the  case  on  certificate  had  been  docketed  here  plaintiffs  in 
error  applied,  and  defendants  in  error  joined  in  the  application,  to 
this  court  to  require  the  whole  record  and  cause  to  be  sent  up  for  its 
consideration.  The  application  was  granted,  and  the  whole  record 
and  cause  being  thus  Drought  before  mis  court  it  deyolved  upon  the 
court,  under  section  6  of  the  judiciary  act  of  1891,  to  ''decide  the 
whole  matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal.'' 
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The  case  comes  up,  then,  on  complaint  and  demurrer,  and  we  give 
the  complaint  in  the  margin  .'^ 

The  question  is  whether  upon  the  facts  therein  averred  and  admitted 
by  the  demurrer  this  action  can  be  maintained  under  the  antitrust  act. 

The  first,  second,  and  seventh  sections  of  that  act  are  as  follows: 

1.  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  among  the  several  States,  or  with  foreign  nations,  \b 
hereby  declsured  to  be  illegal.  Every  person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the  court. 

2.  Ever^r  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine  or 
conspire  with  any  other  person  or  persons  to  monopolize,  any  part  of  the  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  fine  not  exceeding 

o  The  complaint  alleged  that  the  defenadnts  were  residents  of  the  District  of  Con- 
necticut and  that  complainants  resided  in  Danbury,  in  that  district,  were  copart- 
ners and  located  and  doing  business  as  manufacturers  and  sellers  of  hats  there;  that 
they  had  *'  a  factory  for  the  making  of  hats,  for  sale  by  them  in  the  vturious  States  of  the 
Union,  and  have  for  many  years  employed,  at  said  factory,  a  large  number  of  men  in 
the  manufacture  and  sale  of  said  hats,  and  have  invested  in  that  hranch  of  their  busi- 
ness a  large  amount  of  capital,  and  in  their  business  of  selling  the  product  of  their 
factory  and  filling  orders  for  said  hats,  have  built  up  and  establiflhed  a  large  interstate 
trade,  employing  more  than  two  hundred  and  thirty  (230)  persons  in  making  and 
annuaUy  selling  hata  of  a  value  exceeding  four  hundred  thousand  ($400,000)  doUars. 

'^4.  The  plaintiffs,  deeniing  it  their  right  to  manage  and  conduct  their  business 
without  interference  from  individuals  or  associations  not  connected  therewith,  have 
for  many  years  maintained  the  policy  of  refusing  to  suffer  or  permit  any  person  or 
organization  to  direct  or  control  tneir  said  business,  and  in  consequence  of  said  policy 
have  conducted  their  said  business  upon  the  broad  and  patriotic  j)rinciple  of  not  dis- 
criminating against  any  person  seeking  employment  because  of  his  being  or  not  being 
connected  with  any  labor  or  other  organization,  and  have  refused  to  enter  into  agree- 
ment with  any  person  or  organization  whereby  the  rights  and  privileges,  either  of 
themselves  or  any  employee,  would  be  jeopardized,  surrendered  to  or  controlled  by 
said  person  or  organization,  and  have  believed  said  policy,  which  was  and  is  well 
known  to  the  defendants,  to  be  absolutely  necessary  to  the  successful  conduct  of  their 
said  business  and  the  welfare  of  their  employees. 

*'5.  The  plaintiffs,  for  manv  years,  have  been  and  now  are  engaged  in  trade  and 
commerce  among  the  several  States  of  the  Union,  in  sellii^  and  shipping  almost  the 
whole  of  the  product  of  their  said  factory  by  common  carriers,  from  said  Danbury  to 
wholesale  dealers  residing  and  doing  business  in. each  of  the  States  of  Maine,  Massachu- 
setts, Khode  Island,  New  York,  New  Jersey,  Pennsylvania,  Maryland  Virginia,  Ohio, 
Illinois,  Michigan,  Wisconsin,  Missouri,  NebraBka,  Arkansas,  California,  and  other 
States,  to  the  amount  of  many  hundreds  of  thousands  of  dollars,  and  in  sending  agents 
with  samples  from  said  Danbury  into  and  through  each  of  said  States  to  visit  said 
wholesale  dealers  at  their  places  of  business  in  said  several  States,  and  solicit  and  pro: 
cure  from  them  orders  for  said  hats,  to  be  filled  by  hats  to  be  shipped  from  their  said 
factory  at  said  Danbury,  by  common  carriers  to  said  wholesale  dealers,  to  be  by  them 
pain  for  after  the  delivery  thereof  at  their  several  places  of  business. 

"6.  On  July  25, 1902,  the  amount  of  capital  invested  by  the  plaintiffs  in  said  business 
of  making  and  selling  hats  approximated  one  hundred  and  thirty  thousand  dollars, 
and  the  value  of  the  hats  annually  sold  and  shipped  bv  them  in  previous  years  to  said 
dealers  in  States  other  than  Connecticut  exceeded  four  hundred  thousand  dollars, 
while  the  value  of  hats  sold  by  them  in  the  State  of  Connecicut  did  not  exceed  ten 
thousand  dollars. 

"7.  On  July  25,  1902,  the  plaintiffs  had  made  preparations  U)  do  a  large  and  profit- 
able business  with  said  wholesale  dealers  in  other  l^tes,  and  the  condition  of  their 
business  was  such  as  to  warrant  the  full  belief  that  the  ensuing  year  would  be  the  most 
successful  in  their  experience.  Their  factory  was  then  running  to  its  full  capacity  in 
filling  a  large  number  of  orders  from  such  wholesale  dealers  in  other  States.  Tiiey 
were  then  employing  about  one  hundred  and  sixty  men  in  the  making  and  finishing 
departments,  a  large  number  in  the  trimming  and  other  departmenta,  whose  work 
was  dependent  upon  the  previous  work  of  the  makers  and  finishers,  and  they  then  had 
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five  thouaand  doUare,  or  hy  imprisonment  not  exceeding  one  year,  or  by  both  said 
puniAhments,  in  the  discretion  of  the  court. 

7.  Any  person  who  shall  be  injured  in  his  business  or  property  by  anv  other  person 
or  corporation  by  reason  of  anything  forbidden  or  declared  to  be  unlawful  by  this  act 
may  sue  therefor  in  any  circuit  court  of  the  United  States  in  the  district  in  which 
the  defendant  resides  or  is  found,  without  respect  to  the  amount  in  controversy 
and  shall  recover  threefold  the  damages  by  him  sustained,  and  the  costs  of  suit,  in- 
cluding a  reasonable  attorney's  fee. 

In  our  opinion,  the  combination  described  in  the  declaration  is  a 
combination  "in  restraint  of  trade  or  commerce  among  the  several 
States,"  in  the  sense  in  which  those  words  are  used  in  the  act,  and 
the  action  can  be  maintained  accordingly. 

And  that  conclusion  rests  on  many  judgments  of  this  court,  to  the 
effect  that  the  act  prohibits  any  combination  whatever  to  secure 
action  which  essentially  obstructs  the  free  flow  of  commerce  between 

about  one  hundred  and  fifty  dozens  of  hats  in  process  of  manufacture  and  in  such  con- 
dition as  to  be  perishable  and  ruined  if  work  was  stopped  upon  them. 

'*8.  The  plain tifis  then  were  and  now  are  almost  wnoUy  dependent  upon  the  sale 
and  shipments  of  hats,  as  aforesaid,  to  said  dealers  in  States  other  than  Connecticut, 
to  keep  their  said  factory  running  and  to  dispose  of  its  product  and  their  capital  in 
said  business  profitably  employed,  and  the  restraint,  curtailment,  and  destruction  of 
their  said  txaae  and  commerce  with  their  said  customers  in  said  States  other  thim 
Connecticut,  bv  the  combination,  conspiracy,  and  acts  of  the  defendants,  as  herein- 
after set  forth,  nave  been  and  now  are  of  serious  damage  to  the  property  and  business 
of  the  plaintifEs,  as  hereinafter  set  forth. 

"9.  The  individual  defendants  named  in  this  writ  are  all  members  of  a  combination 
or  association  of  persons  styling  themselves  The  United  Hatters  of  North  America, 
and  said  combination  includes  more  than  nine  thousand  persons  residing  in  the 
several  States  of  Massachusetts,  Connecticut,  New  York,  New  Jersey,  Pennsylvania, 
Indiana,  Illinois,  Missouri,  California,  and  the  Province  of  Ontario,  in  the  Dominion  of 
Canada.  The  said  combination  is  subdivided  into  twentv  subcombinations,  each  of 
which  is  by  themselves  styled  a  local  union  of  The  Unitea  Hatters  of  North  America. 
Six  of  said  subcombinations  are  in  the  State  of  Connecticut  and  known  as  Local  Unions 
1  and  2,  10  and  II,  and  15  and  16,  of  The  United  Hatters  of  North  America,  and  have 
an  aggregate  membership  of  more  than  three  thousand  persons  residing  in  the  State 
of  Connecticut. 

"10.  Said  combination  of  persons,  collectively  known  as  The  United  Hatters  of 
North  America,  owns,  controls,  edits,  publishes,  and  issues  a  paper  styled  The  Journal 
of  The  United  Hatters  of  Nortii  America,  in  which  are  published  reports  of  many  of 
the  acts  of  its  agents,  hereinafter  mentioned,  which  circulates  widely  among  its  mem- 
bers and  the  public,  and  which  affords  a  ready,  convenient,  powerful,  and  effect- 
ive vehicle  for  the  dissemination  of  information  to  its  members  and  the  public  as  to 
boycotts  declared  and  pushed  by  them,  and  of  the  acts  and  measures  of  its  members 
and  agents  for  carrying  such  boycotts  into  effect,  and  was  so  used  by  them  in  connection 
with  the  acts  of  the  defendants  hereinafter  set  forth. 

"11.  Said  combination  owns  and  absolutely  controls  the  use  of  a  certain  label  or 
distin^ifi^n^  mark,  which  it  styles  the  Union  Label  of  The  United  Hatters  of  North 
Amenca,  which  mark,  when  so  used  by  them,  affords  to  them  a  ready,  convenient, 
and  effective  instrument  and  means  of  boycotting  the  hats  of  any  manuuicturer  against 
whom  they  mav  desire  to  use  it  for  that  purpose. 

"12.  The  defendants  in  this  suit  are  also  all  members  of  a  combination  or  association 
of  persons  calling  themselves  and  known  as  The  American  Federation  of  Labor,  which 
includes  more  tluin  a  million  and  four  hundred  thousand  members  residing  in  the  sev- 
eral States  and  Territories  of  the  Union,  and  in  the  Dominion  of  Canada,  and  in  all 
the  places  in  the  several  States  where  the  wholesale  dealers  in  hats,  hereinbefore  men- 
tioned, and  their  customers,  reside  and  do  business.  Said  combination  is  subdivided 
in  subordinate  groups,  or  combinations,  comprising  one  hundred  and  ten  national  and 
international  unions  and  combinations,  of  which  the  said  combinations  of  persons 
styling  Uiemselves  The  United  Hatters  of  North  America  is  one,  composed  of  twelve 
thousand  local  unions,  twenty-eight  State  federations  or  combinations,  more  than 
five  hundred  central  labor  imions  or  combinations,  and  more  than  two  thousand  local 
unions  or  combinations,  which  are  not  included  in  the  above-mentioned  national 
and  international  combinations. 
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the  StateB,  or  restricts,  in  that  regard,  the  liberty  of  a  trader  to  engage 
in  businees. 

The  combination  charged  falls  within  the  class  of  restraints  of 
trade  aimed  at  compelling  third  parties  and  strangers  involuntarily 
not  to  engage  in  the  course  of  trade  except  on  conditions  that  the 
combination  imposes;  and  there  is  no  douDt  that  (to  quote  from  the 
well-known  work  of  Chief  Justice  Erie  on  Trade  Unions)  ''  at  common 
law  every  person  has  individually,  and  the  public  also  has  collectively, 
a  right  to  require  that  the  course  of  trade  should  be  kept  free  from 
unreasonable  obstruction."  But  the  objection  here  is  to  the  juris- 
diction, because,  even  conceding  that  the  declaration  states  a  case 
good  at  common  law,  it  is  contended  that  it  does  not  state  one  within 
the  statute.     Thus,  it  is  said,  that  the  restraint  alleged  would  operate 

*'13«  Said  combination  of  persons,  collectively  known  as  The  American  Federation 
of  Labor,  owns,  controls,  edits,  publishes,  and  issues  a  paper  or  magazine  called  the 
American  Federationist^  whicn  it  declares  to  be  its  official  organ  and  mouthpiece, 
which  has  a  very  wide  circulation  amon^  its  members  and  others,  and  which  afifords  a 
ready,  convenient,  powerful,  and  effective  vehicle  and  instrument  for  the  dissemina- 
tion of  information,  as  to  persons,  their  products  and  manu^turee,  boycotted  or  to 
be  boycotted  by  its  members,  ana  as  to  measures  adopted  and  statements  to  be  pub- 
lished detrimental  to  such  persons  and  to  the  sale  of  tneir  manufactures,  and  for  boy- 
cotting such  persons,  their  manufactures,  and  said  paper  has  been  and  now  is  constantly 
used,  printed,  and  distributed  for  said  purposes  among  its  members  and  the  public, 
and  was  so  used  by  the  defendants  and  their  confederates  in  boycotting  the  products 
of  the  firm  of  F.  Beig  &  Co.,  of  Orange,  New  Jersey,  and  H.  H.  Roelofs  A  Co.,  of  Phila- 
delphia, Pa.,  hat  manufacturers,  to  their  very  great  injury  and  until  the  said  firms 
successively  yielded  to  their  demands  in  pursuance  of  the  general  scheme  of  the 
defendant  nereinafter  set  forth. 

"14.  The  persons  united  in  said  combination  known  as  the  American  Federation  of 
Labor,  including  the  persons  in  said  subcombination  known  as  The  United  Hatters 
of  North  America,  constantly  employ  more  than  one  thousand  agents  in  the  States  and 
Territories  of  the  United  States,  to  push,  enforce  and  carry  into  effect  all  boycotts 
declared  by  the  said  members,  including  tnose  in  aid  of  the  combined  scheme,  purpose 
and  effort  nereinafter  stated,  to  force  aU  the  manufacturers  of  fur  hats  in  the  United 
States,  including  the  plaintiffs,  to  unionize  their  factories  by  restraining  and  destroying 
their  interstate  trade  and  commerce,  as  hereinafter  stated,  all  of  which  said  agents  act 
under  the  immediate  supervision  and  personal  direction  of  one  Samuel  Gompers,  who 
is  chief  agent  of  the  said  combination  of  persons  for  said  purpose,  and  of  each  of  the 
said  combinations,  and  the  said  agents  make  monthly  reports  of  tneir  doings  in  push- 
ing and' enforcing  and  causing  to  be  pushed  and  enforced  said  boycotts,  and  puolidi 
the  same  monthly  in  said  paper  known  as  The  American  Federationist,  of  which  he  is 
the  editor,  appointed  by  the  said  members,  which  said  paper  in  connection  with  said 
statement  or  summary,  is  declared  to  be  the  authorized  and  official  mouthpiece  of 
each  of  said  subcombinations,  including  the  said  United  Hatters  of  North  America. 
Said  statement  is  declared  by  the  defendants  to  be  a  faithful  record  of  the  doings  of 
said  agents,  and  each  of  said  statements,  made  during  the  period  covered  by  the  acts 
of  the  defendants  aeainst  the  plaintiffs  herein  stated,  contains  the  announcement  to 
the  members  of  said  combination  and  the  public,  that  all  boycotts  declared  by  them 
are  beii^  by  them  and  their  agents  pushea,  enforced,  and  observed. 

"15.  Said  combination  of  persons  collectively  known  as  The  American  Federation 
of  Labor,  of  which  the  defenoants  are  members,  was  by  the  defendants  and  their  other 
members  formed  for  the  purpose  among  others,  of  iacilitatin^  the  declaration  and 
successful  maintenance  of  boycotts,  by  and  for  said  combination  of  persons  known 
as  The  United  Hatters  of  Nortn  America,  acting  throuc'h  the  said  Federation  of  Labor 
and  its  other  component  parts  or  members,  and  it  and  its  component  parts  have  fre- 
quently declared  boycotts,  at  the  request  of  the  defendants,  against  the  business  and 
product  of  various  liat  manufacturers,  and  have  vigorously  prosecuted  the  same  by 
and  through  the  powerful  machinery  at  their  command  as  aforesaid,  in  carrying  out 
their  general  scheme  herein  stated,  to  the  great  damage  and  loss  of  business  of  said 
manufacturers,  and  particularly  during  the  years  of  1901  and  1902,  they  declared, 
prosecuted,  and  waged,  at  the  request  of  the  defendants  and  their  agents,  a  boycott 
against  the  hats  maoe  by  and  the  business  of  H.  H.  Roelofs  &  Co.,  of  Philadelphia,  Pa., 
until,  by  causing  them  great  damage  and  loss  of  business,  they  coerced  tnem  into 
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to  entirely  destroy  defendants'  business  and  thereby  include  intra- 
state trade  as  wefl;  that  physical  obstruction  is  not  alleged  as  con- 
templated; and  that  defendants  are  not  themselyes  engaged  in 
interstate  trade. 

We  think  none  of  these  objections  are  tenable,  and  that  they  are 
disposed  of  by  preyious  decisions  of  this  court. 

United  States  v.  Trans-Missouri  Freight  Association  (166  U»  S,, 
290),  United  States  v.  Joint  Traffic  Association  (171  U.  S,,  505),  and 
Northern  Securities  Company  v.  United  States  (193  U.  S.,  197)  hold 
in  effect  that  the  antitrust  law  has  a  broader  application  than  the 
prohibition  of  restraints  of  trade  unlawful'  at  common  law.  Thus 
m  the  Tran&-Missouri  case  it  was  said  that,  '' Assuming  that  agree- 
ments of  this  nature  are  not  yoid  at  common  law,  and  that  the 


C'diiig  to  the  demand  of  the  defendants  and  their  agente,  by  the  said  &ctory  of  said 
lois  &  Co.  being  unionized,  as  termed  by  the  defendants,  and  into  agreeing  to  em- 
plov,  and  employing  exclusively,  members  of  their  said  combination  in  the  making 
and  finishing  denartinents  of  said  foctory,  and  in  laige  measure  surrenderingi  to  the 
defendants  and  tneir  agents  the  control  of  said  factory  and  business,  all  of  which  was 
well  known  to  the  plaintiffs,  their  customers,  wholesale  dealers,  and  the  public,  and 
was,  by  the  defendants  and  their  agents,  widely  proclaimed  through  all  their  agjencies 
above  mentioned,  in  connection  with  their  acts  a||[ainst  the  plaintiffs,  as  hereinafter 
set  forth,  for  the  puipoee  of  intimidating  and  coercing  said  wholesale  dealers  and  their 
customers  from  buying  the  hats  of  the  plaintiffs,  by  creating  in  their  minds  the  fear 
that  the  defendants  would  invoke  and  put  into  operation  against  them,  all  said  pow- 
erful means,  measures,  and  machinery,  if  they  should  handle  the  hats  of  the  plaintiffs. 

"16.  The  defendants,  together  with  the  other  persons  united  with  them  in  said 
combination,  known  as  The  United  Hatters  of  North  America,  have  been  for  many 
years,  and  now  are,  engaged  in  a  combined  scheme  and  effort  to  force  all  manu&u^turers 
of  fur  hats  in  the  United  States,  including  the  plaintiffs,  a^inst  their  will  and  their 
previous  policy  of  carrying  on  their  business,  to  oiganize  their  workmen  in  the  depart- 
ments of  making  and  nnishing,  in  each  of  their  mctories,  into  an  oi^nization,  to  be 
part  and  parcel  of  the  said  combi  nation  known  as  The  United  Hatters  of  North  America, 
or  as  the  defendants  and  their  confederates  term  it,  to  unionize  their  shops,  with  the 
intent  thereby  to  control  the  employment  of  labor  in  and  the  operation  of  said  factories, 
and  to  subject  the  same  to  the  direction  and  control  of  persons,  other  than  the  owners 
of  the  same,  in  a  manner  extremely  onerous  and  distasteful  to  such  owners,  and  to 
carry  out  such  scheme,  effort,  and  purpose^  by  restraining  and  destroying  the  inter- 
state trade  and  commerce  of  such  manu^turers,  by  means  of  intimidation  of  and 
threats  made  to  such  manufacturers  and  their  customers  in  the  several  States,  of  boy- 
cotting^ them,  their  product,  and  their  customers,  using  therefor  all  the  powerful  means 
at  their  command  as  aforesaid,  until  such  time  as  from  the  dama|(e  and  loss  of  business 
resulting  therefrom,  ^e  said  manufacturers  should  yield  to  the  said  demand  to  unionize 
their  factories. 

'*n.  The  defendants  and  other  members  of  said  United  Hatters  of  North  America, 
acting  with  them  and  in  pursuance  of  said  {general  combined  scheme  and  purpose,  and 
in  carrying  the  same  into  effect  against  said  manufacturers,  including  the  plaintiffs, 
and  by  use  of  the  means  above  stated,  and  the  fear  thereof,  have  within  a  very  few 
years,  forced  the  following  named  manufacturers  of  hats  in  the  United  States  to 
yield  to  their  demand,  and  unionize  their  factories,  viz.:  [Here  follow  70  names 
of  corporationB  and  individuals.]  And  until  there  remained,  according  to  the  state- 
ments of  the  defendants,  only  twelve  hat  stories  in  the  United  States  which  had 
not  submitted  to  their  said  demands,  and  the  defendants,  in  pursuing  their  warfare 
against  the  plaintifiFs,  as  hereinafter  set  forth,  and  in  connection  with  their  said  acts 
against  them,  have  niade  public  announcement  of  that  fact  and  of  the  finns  so  coerced 
by  them,  in  order  thereby  to  increase  the  effectiveness  of  their  acts  in  intimidating 
said  wholesale  dealers  and  their  customers  in  States  other  than  Connecticut,  from 
buying  hats  from  plaintiffs,  as  heroinafter  set  forth. 

''18.  To  carry  out  said  scheme  and  purpose,  the  defendants  have  appointed  and 
employed  and  do  steadily  employ,  certain  special  agents  to  act  in  their  behalf,  with 
full  and  express  authority  from  them  and  the  other  members  of  said  combination, 
and  under  explicit  instructions  from  them,  to  use  every  means  in  their  power,  to 
compel  all  sucn  manufacturers  of  hats  to  so  unionize  their  factories,  and  each  and  all 
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various  cases  cited  by  the  learned  courts  below  show  it,  the  answer 
to  the  statement  of  their  validity  is  to  be  found  in  the  terms  of  the 
statute  under  consideration;"  and  in  the  Northern  Securities  case 
that  **the  act  declares  illegal  every  contract,  combination,  or  con- 
spiracy in  whatever  form,  of  whatever  nature,  and  whoever  may 

of  the  defendants  in  this  suit  did  the  several  acts  hereinafter  stated,  either  by  them- 
selves or  their  agents,  by  them  thereto  fuUy  authorised. 

"  19 .  On  or  about  March  1 ,  1901 ,  in  pursuance  of  said  general  scheme  and  purpose,  tbe 
defendants  and  the  other  members  oi  said  combination,  The  United  Hatters  of  North 
America,  through  their  agents,  the  said  John  A.  Moffit,  Martin  Lawlor,  John  Phillips, 
James  P.  Maher,  and  Charles  J.  Barrett,  who  acted  for  themselves  and  the  other 
defendants,  demanded  of  the  plaintiffs  that  they  should  unionize  their  said  factory, 
in  the  making  and  finishing  departments,  and  also  thereby  acquire  the  right  to  use  ana 
use  the  said  union  label,  subject  to  the  right  of  the  defendants  to  recall  the  same  at 
pleasure,  in  all  hats  made  b  v  them,  and  then  notified  the  plaintiffs  that  if  they  failed  to 
yield  to  said  demand,  the  defendants  and  all  the  other  members  of  the  said  combina- 
tion known  as  The  United  Hatters  of  North  America,  would  resort  to  their  said 
usual  and  well-known  methods  to  compel  them  so  to  do.  After  several  conferences, 
and  in  April,  1901,  the  plaintiffs  replied  to  the  said  demand  of  the  defendants  as 
follows: 

**  'Firmly  believing  that  we  are  acting  for  the  best  interests  of  our  firm,  for  the  best 
interests  of  those  whom  we  employ,  and  for  the  best  interests  of  Danbury,  by  oper- 
ating an  independent  or  open  factory,  we  hereby  notify  you  that  we  decline  to  have 
our  shop  unionized,  and  ii  attacked,  shall  use  all  lawful  means  to  protect  oiu*  busi-. 
ness  interests.' 

*'The  plaintiffs  were  then  employing  many  union  and  nonunion  men.  and  their 
said  factory  was  running  smoothly  and  satismctory  both  to  the  plaintiffs  and  their 
employees.  The  defen&nts,  their  confederates  and  agents,  deferred  the  execution 
of  their  said  threat  against  the  plaintiffs  until  the  conclusion  of  their  attack  made  in 
pursuance  of  the  same  general  scheme  and  purpose  against  H.  H.  Roelofs  &  Co., 
which  resulted  in  the  surrender  of  Roelofs  &  Co.  on  July  15,  1902,  except  that  the 
defendants,  their  confederates  and  agents,  in  November,  1901,  caused  the  said  Amer- 
ican Federation  of  Labor  to  declare  a  boycott  against  any  dealer  or  dealers  who  should 
handle  the  products  of  the  plaintiffs. 

"20.  On  or  about  July  25,  1902,  the  defendants,  individually  and  collectively, 
and  as  members  of  said  combinations  and  associations,  and  with  other  persons  whose 
names  are  unknown  to  the  plaintiffs,  associated  with  them,  in  pursuance  of  the  gen- 
eral scheme  and  jpiirpose  aforesaid,  to  force  all  manufacturers  of  fur  hats,  and  particu- 
larly the  plaintins,  to  so  unionize  their  Victories,  wantonly,  wrongfully,  maliciously, 
unlawfully,  and  in  violation  of  the  provisions  of  the  *act  of  Congress  approved  July  Z, 
1890,'  ana  entitled  'An  act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,'  and  with  intent  to  injure  the  property  and  business  of  the  plaintiffs 
by  means  of  acts  done  which  are  forbidden  and  declared  to  be  unlawful,  by  said 
act  of  Congress,  entered  into  a  combination  and  conspiracy  to  restrain  the  plaintiffs 
and  their  customers  in  States  other  than  Connecticut,  in  carrying  on  said  trade  and 
commerce  among  the  several  States  and  to  wholly  prevent  them  from  engaging  in 
and  carrying  on  said  trade  and  commerce  between  them  and  to  prevent  the  plaintiffs 
from  selling  their  hats  to  wholesale  dealers  and  purchasers  in  said  States  other  than 
Connecticut,  and  to  prevent  said  dealers  and  customers  in  said  other  States  from 
buying  the  same,  ana  to  prevent  the  plaintiffs  from  obtaining  orders  for  their  hate 
from  such  customers,  and  filling  the  same,  and  shipping  said  hats  to  said  customers 
in  said  States  as  aforesaid,  ana  thereby  injure  the  plaintiffs  in  their  property  and 
business  and  to  render  unsalable  the  product  and  output  of  their  said  mctory,  eo 
the  subject  of  interstate  commerce,  in  whosoever' s  hands  the  same  might  be  or  come, 
through  said  interstate  trade  and  commerce,  and  to  employ  as  means  to  carry  out 
said  combination  and  conspiracy  and  the  purpose  thereof,  and  accomplish  the  same, 
the  following  measures  ana  acts,  viz : 

"To  cause,  by  means  of  threats  and  coercion,  and  without  warning  or  information 
to  the  plaintiffs,  the  concerted  and  simultaneous  withdrawal  of  all  the  makers  and 
finishers  of  hats  then  working  for  them,  who  were  not  members  of  their  said  combina- 
tion. The  United  Hatters  of  North  America,  as  well  as  those  who  were  such  members, 
and  thereby  cripple  the  operation  of  the  plaintiffs'  factory,  and  prevent  the  plaintiffs 
from  filling  a  large  number  of  orders  then  on  hand,  from  such  wholesale  dealers  in 
States  other  than  Connecticut,  which  they  had  en^^ed  to  fill  and  were  then  in  the 
act  of  filling,  as  was  well  known  to  the  defendants;  in  connection  therewith  to  declare 
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be  the  parties  to  it,  which  directly  or  necessarily  operates  in  restraint 
of  trade  or  commerce  amone;  the  several  vStates." 

We  do  not  pause  to  comment  on  cases  such  as  United  States  v. 
Knight  (156  U.  S.,  1 ),  Hopkins  v.  United  States  (171  U.  S.,  578),  and 
Anderson  v.  United  vStates  (id.  604),  in  which  the  undisputed  facts 

a  boycott  against  all  hate  made  for  sale  and  sold  and  delivered,  or  to  be  sold  or  deliv  * 
ered,  by  the  plaintiffs  to  said  wholesale  dealers  in  States  other  than  Connecticut^ 
and  to  actively  boycott  the  same  and  the  business  of  those  who  should  deal  in  them' 
and  thereby  prevent  the  sale  of  the  same  by  those  in  whose  hands  they  might  be 
or  come  through  said  interstate  trade  in  said  several  States;  to  procure  and  cause 
others  of  said  combinations  united  with  them  in  said  American  Federation  of  Labor 
in  like  manner  to  declare  a  boycott  against  and  to  actively  boycott  the  same  and  the 
business  of  such  wholesale  dealers  as  ^ould  buy  or  sell  them  and  of  those  who  should 
purchase  them  from  such  wholesale  dealers;  to  intimidate  such  wholesale  dealers  from 
purchasing  or  dealing  in  the  hats  of  the  plaintiff  by  informing  them  that  the  American 
Federation  of  I>abor  had  declared  a  boycott  against  the  product  of  the  plaintiffs 
and  against  any  dealer  who  should  handle  it,  and  that  the  same  was  to  be  actively 
pressed  against  them,  and  by  distributing  circulars  containing  notices  that  such  dealers 
and  their  customers  were  to  be  boycotted;  to  threaten  with  a  boycott  those  cus- 
tomers who  should  buy  any  goods  whatever,  even  though  union  made,  of  such  boy- 
cotted dealers,  and  at  the  same  time  to  notify  such  wholesale  dealers  that  they  were 
at  liberty  to  deal  in  the  hats  of  any  other  nonunion  manufacturer  of  similar  quality 
to  those  made  by  the  plaintiffs,  but  must  not  deal  in  the  hats  made  by  the  plaintiff 
under  threats  of  such  boycotting;  to  falsely  represent  to  said  wholesale  dealers  and 
their  customers  that  the  plaintiffs  had  discrimmated  against  the  union  men  in  their 
employ,  had  thrown  them  out  of  employment  because  they  refused  to  give  up  their 
union  cards  and  teach  boys  who  were  intended  to  take  their  places  after  seven  months' 
instruction,  and  had  driven  their  employees  to  extreme  measures  'by  their  persist- 
ent, unfairj  and  un-American  policy  of  antagonizing  union  labor,  forcing  wages  to  a 
starvation  scale,  and  given  boys  and  cheap  unskilled  foreign  labor  preference  over 
experienced  and  capable  union  workmen,'  in  order  to  intimidate  said  dealers  from 
purchasing  said  hats  by  reason  of  the  prejudice  thereby  created  against  the  plain- 
tiffs and  tne  hats  made  by  them  among  those  who  mignt  otherwise  purchase  them; 
to  use  the  said  union  label  of  said  The  United  Hatters  of  North  America  as  an  instru- 
ment to  aid  them  in  carrying  out  said  conspiracy  and  combination  against  the  plain- 
tiffs and  their  customers'  intertrade  aforesaid,  and  in  connection  witn  the  boycotting 
above  mentioned,  for  the  purpose  of  describing  and  identifying  the  hats  of  the  plain- 
tiffs and  singling  them  out  to  be  so  boycotted;  to  employ  a  large  number  of  agents 
to  visit  said  wholesale  dealers  and  their  customers  at  their  several  places  of  busi- 
ness and  threaten  them  with  loss  of  business  if  they  should  buy  or  handle  the  hata  of 
the  plaintiffs,  and  thereby  prevent  them  from  buying  said  hats,  and  in  connection 
therewith  to  cause  said  dealers  to  be  waited  upon  by  committees  representing  large 
combinations  of  persons  in  their  several  localities  to  make  similar  threats  to  them; 
to  use  the  daily  press  in  the  localities  where  such  wholesale  dealers  reside  and  do 
business  to  announce  and  advertise  the  said  boycotts  against  the  hats  of  the  plain- 
tiffs and  said  wholesale  dealers,  and  thereby  make  the  same  more  effective  and  op- 
pressive, and  to  use  the  columns  of  their  said  paper,  The  Journal  of  the  United  Hat- 
ters of  North  America,  for  that  purpose,  and  to  a  escribe  the  acts  of  their  said  agents 
in  proeecuting  the  same. 

*^21.  Afterwards,  to  wit,  on  July  25,  1902,  and  on  divers  days  since  hitherto,  the 
defendants,  in  pursuance  of  said  combination  and  conspiracy,  and  to  carry  the  same 
into  effect,  dia  cause  the  concerted  and  simultaneous  withdrawal,  by  means  of 
threats  and  coercion  made  by  them,  and  without  pre\dous  warning  or  informatif** 
thereof  to  the  plaintiffs,  of  all  but  ten  of  the  nonunion  makers  and  finishers  o^ -l*^ 
then  working  for  them,  as  well  as  all  of  their  union  makers  and  finishers  -^J^ving 
large  numbers  of  hats  in  an  unfinished  and  perirfiable  condition ;  with  int«^^^^,^yjP;' 
pie,  and  did 
part  of  October, 

ber  of  orders  the«  ^,«  ««*-«  ..^^  ««..-  ^^^ — «...  ...^. — ^  ^,.  ,,  , 

cut,  which  they  had  engaged  to  fill  and  were  then  in  the  act  of  flji^g'  as  well  known 
to  the  defendants,  and  thereby  caused  the  loss  to  the  plaintive  of  many  orders  from 
said  wholesale  dealers  in  other  States  and  greatlv  hinde'^  ana  delayed  them  m 
filling  such  orders;  and  falsely  representing  to  said  wh^^-esale  dealers  their  custom- 
ers, and  the  public  generally  in  States  other  than  Connecticut,  that  the  plain titfi 
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showed  that  the  purpose  of  the  agreement  was  not  to  obstruct  or 
restrain  interstate  commerce.  The  object  and  intention  of  the  com- 
bination determined  its  legality. 

In  Swift  V.  United  States  (196  U.S.,395),  a  bill  was  brought  against  a 
number  of  corporations,  firms  and  individuals  of  different  States,  alleg- 
ing that  they  were  engaged  in  interstate  commerce  in  the  purchase,  sale, 

had  discriminated  against  the  union  men  in  their  employ,  and  had  dischaxved  or 
thrown  out  of  employment  Uieir  union  men  in  Au^t,  1902;  that  they  had  oriven 
their  employees  to  extreme  measures  by  their  persistent,  unfair,  and  un-American 
policy  of  antagonizing  union  labor,  forcing  wages  down  to  a  starvation  scale,  and  giv- 
mg  boys  and  cheap  unskilled  foreign  labor  preference  over  experienced  and  capa- 
ble workmen;  that  skilled  hatters  had  been  discharged  from  said  factory  for  no 
other  cause  than  their  devotion  and  adherence  to  the  principles  of  organized  labor 
in  refusing  to  give  up  their  union  cards  and  to  teach  the  trade  to  boys  who  were 
intended  to  take  the  place  of  imion  workmen  after  seven  months'  ins^ction;  and 
that  unable  to  submit  longer  to  a  system  of  petty  tyrannies  that  might  be  tolerated 
in  Siberia,  but  could  not  oe  borne  by  independent  Americana,  the  workmen  in  the 
factory  inaugurated  the  strike  to  compel  the  firm  to  recognize  their  righto,  in  order 
to  pr^udice,  and  did  thereby  prejudice  the  public,  against  the  plaintiffs  and  their 
product,  and  in  order  to  intimidate,  and  did  thereby  intimidate  said  wholesale  dealers 
and  their  customers  in  States  other  than  Connecticut  from  purchasing  hats  f^m 
the  plaintiffs  by  reason  of  the  fear  of  ^e  prejudice  created  against  said  hats;  and 
in  connection  therewith  declared  a  boycott  against  all  hats  made  for  and  so  sold  and 
delivered,  and  to  be  so  sold  and  delivered  to  said  wholesale  dealers,  in  States  other  than 
Connecticut,  and  actively  boycotted  the  same  and  the  business  of  those  who  dealt  in 
them  iu  such  other  States,  and  thereby  restrained  and  prevented  the  purchase  of  the 
same  from  the  plaintiffs,  and  the  sale  of  the  same  by  those  in  whoi^e  hands  they  were, 
or  might  thereafter  be,  in  the  course  of  such  interstate  trade,  and  caused  and  procured 
others  of  said  combinations  united  with  them  in  the  said  American  Federation  of 
Labor  to  declare  a  boycott  against  the  plaintiffs,  their  product  and  a.^ainst  the  business 
of  such  wholesale  dealers  in  States  other  than  Connecticut,  as  should  buy  or  sell  them, 
and  of  those  who  should  purchase  from  such  wholesale  dealers  any  ^oods  whatever,  ana 
further  intimidated  said  wholesale  dealers  from  purchasing  or  dealing  in  hats  made  by 
the  plaintiffs,  as  aforesaid,  by  informing  them  that  the  American  Federation  of  Labor 
had  declared  a  boycott  against  the  hate  of  the  plaintiffs  and  against  any  dealer  who 
should  handle  them,  and  that  said  boycott  was  to  be  actively  pressed  against  them, 
and  by  sending  agents  and  committees  from  various  of  said  labor  organizations,  to 
threaten  said  wholesale  dealers  and  their  customers  with  a  boycott  from  them  if  they 
purchased  or  handled  the  goods  of  plaintiffs,  and  by  distributing  in  San  Francisco, 
Cal.,  and  otlier  places,  circulars  containing  notices  that  such  dealers,  and  their  custom- 
ers were  to  be  boycotted,  and  threaten^  with  a  boycott,  and  did  actively  boycott 
the  customers  who  did  or  should  buy  any  goods  whatever,  even  though  union  made,  of 
such  wholesale  dealers  so  boycotted,  and  used  the  daily  press  to  advertise  and  announce 
said  boycott  and  the  measures  taken  in  pursuance  thereof  by  said  labor  organizations , 
particularly  The  San  Francisco  Bulletin,  in  it  issues  of  July  2  and  July  4,  1903,  and 
a  daily  paper  published  in  Richmond,  Va.,  on  December  10.  1902,  and  notified  such 
wholesale  dealers  in  States  other  than  Connecticut  that  they  were  at  liberty  to  deal 
in  the  hate  of  any  other  nonunion  hat  manufacturer  of  similar  quality  to  those  of  the 

ElaintifEs,  but  thev  must  not  deal  in  hate  made  by  the  plaintiffs,  under  threate  of  beine 
oycotted  for  so  doing,  and  used  the  said  union  label  of  the  United  Hatters  of  North 
America  as  an  instrument  to  aid  them  in  carrying  out  said  combination  and  conspiracy 
xfiainst  the  plaintiffs'  and  their  customers'  interstate  trade,  as  aforesaid,  and  in  connec- 
J^^Swith  such  boycotting  by  using  the  same  and  ite  absence  from  the  hate  of  the  plain- 
"™»V,an  insignia  or  device  to  indicate  to  the  purchaser  that  the  hate  of  the  plaintiffs 
were  to^sfiboycotted,  and  to  point  them  out  for  that  purpose,  and  employed  a  large 
number  oK^nl;g  ^q  ^rjgit  said  wholesale  dealers  and  tneir  customers  at  their  several 
fh^Q*         /^^^  i^  each  of  said  States,  particularly  Philadelphia  and  other  places  in 
tne  btate  of  PeiU^ivania,  in  Baltimore  in  the  State  of  Maryland,  in  Richmond  and 
tn^}^t^  ^^  th6><^tg  yf  Virginia,  and  in  San  Francisco  and  other  places  in  the  State 
of  California,  to  intimHiate  and  threaten  them  if  they  should  continue  to  deal  in  or 
™Vi-      vf  X?*®  pl^ tiffs,  and  among  many  other  instances  of  like  kind,  the  said 

William  C.  Hennelly  and  bs^niel  P.  Kelly  in  behalf  of  all  said  defendante,  and  acting 
lor  thena,  demanded  the  firm  ^f  Triest  &  Co.,  wholesale  dealers  in  hate,  doing  business 
in  said  San  Francisco,  that  they  should  agree  not  to  buv  or  deal  in  the  hate  made  by 
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transportation  and  delivery,  and  subsequent  resale  at  the  point  of 
delivery;  of  meats;  and  that  they  combined  to  refrain  froml>idding 
against  each  other  in  the  purchase  of  cattle;  to  maintain  a  uniform 
price  at  which  the  meat  should  be  sold;  and  to  maintain  uniform 
charges  in  delivering  meats  thus  sold  through  the  channels  of  inter- 
state trade  to  the  various  dealers  and  consumers  in  other  States. 
And  that  thus  they  artificially  restrained  commerce  in  fresh  meats 

the  plaintiffs,  under  threats  made  by  them  to  said  firm  of  boycotting  their  business 
and  that  of  their  customers,  and  upon  their  refusing  to  comply  with  such  demand  and 
yield  to  such  threats,  the  defendants  by  their  said  agents  caused  announcement  to  be 
made  in  the  newspapers  of  said  city  that  said  Triest  d  (^o.  were  to  be  boycotted  there- 
for, and  that  the  labor  council  of  San  Francisco  would  be  addressed  bv  them  for  that 
purpose,  and  that  they  had  procured  a  boycott  to  be  declared  by  said  labor  council, 
and  thereupon  the  defendants,  through  their  said  agents,  Hennelly  and  Kelly,  printed, 
published,  issued,  and  distributed  to  the  retail  dealers  in  hats,  in  several  States  upon 
the  Pacific  coast,  the  following  circular,  to  wit: 

(San  Francisco  Labor  CoimcU,  affiUat«d  with  the  American  Federation  of  Labor,  Secretary's  office,  027 
Market  street,  Rooms  406, 406, 407  Emma  Spreckel's  Building.  Meets  every  Friday,  at  1159  Misston  street. 
Telephone  South  447.    Address  all  communications  to  927  Market  street. ) 

San  Francisco,  July  S^  190S. 
To  whom  it  may  concern- 

At  a  si>ecial  meeting  of  the  San  Francisco  Labor  Council,  held  on  the  above  date,  the 
hat  jobbing  concern  known  as  Triest  &  Co.,  116  Sansome  street,  San  Francisco,  was 
declared  unfair  for  persistently  patronizing  the  unfair  hat  maniifacturing  concern  of 
D.  E.  Loewe  &  Co.,  Danbury,  Conn.,  where  the  union  hatters  have  been  on  strike,  for 
union  conditions,  since  August  20,  1902.  Triest  &  Co.  will  be  retained  on  the  unfair 
list  as  long  as  they  handle  the  product  of  this  unfair  hat  manufacturing^  concern. 
Union  men  do  not  usually  patronize  retail  stores  who  buy  from  unfair  jobbing  houses 
or  manufacturers.  Under  tnese  circumstances,  all  friends  of  oi^nized  labor,  and  those 
desiring  the  patronage  of  organized  workers,  will  not  buy  goods  from  Triest  &  Co.,  116 
8ansome  street,  San. Francisco. 

Yours,  respet  tfuUy,  G.  B.  Benham, 

President  S.  F.  Labor  Council. 
T.  E.  Zant, 

Secretarjf  S.  F.  Labor  Council,    [l.  8.] 
W.  C.  Hennellt, 
D.  F.  Kellbt, 

Representing  United  Hatters  of  North  America. 

"Also  the  following,  to  wit: 

<San  Francisco  Labor  Council,  afflliatad  with  American  Federation  of  Labor,  Secretary's  o(?:ce,  927  Market 
street,  rooms  406. 406, 407  EmmaSpreckel's  liuildhig,  meets  every  Friday  at  1159  Mission  street,  telephone 
South  447.    Ad<uess  all  communications  to  927  Market  street.) 

San  Francisco,  July  14 j  190S. 
Messrs. . 

Gentlemen:  We  beg  leave  to  call  your  attention  to  the  following  products  which 
are  on  the  unfair  list  of  the  Ameri(*an  Federation  of  Labor. 

We  do  this  in  order  that  you  refrain  from  handling  these  goods,  as  the  patronage  of 
the  firms  named  below  is  taken  by  the  organized  workers  as  an  evidence  of  a  desire  to 
patronize  those  who  are  opposed  to  the  interests  of  organized  labor.  The  declaration 
of  unfairness  regarding  the  firms  mentioned  is  fully  sanctioned  and  will  be  supported 
to  the  fullest  degree  bv  the  San  Francisco  Labor  Council. 

Trusting  that  you  will  be  able  to  avoid  the  handling  of  these  goods  in  the  future,  we 
are. 

Yours,  respectfully,  G.  B.  Hen  ham.  President. 

T.  E.  Zant,  Secretary,    [l.  s.l 

[Unteir  list.] 

Loewe  A  Co.,  Danbury,  Conn.,  and  Triest  <&  Co.,  116  Sansome  street,  San  Francisco, 
hat  manufacturers; 

Cluett,  Peabody  &  Co.,  shirts  and  collars,  Troy,  N.  Y.,  and  562  Mission  street,  San 
Francisco,  Cal.; 

United  Shirt  and  Collar  Company,  Troy,  N.  Y.,  and  25  Sansome  street,  San  Fran- 
cbnro,  Cal.; 
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from  the  purchase  and  shipment  of  live  stock  from  the  plains  to  the 
final  distnbution  of  the  meats  to  the  consimiers  in  the  markets  of  the 
country. 

Mr.  Justice  Holmes,  speaking  for  the  court,  said: 

Conunerce  among  the  States  is  not  a  technical  legal  conception,  bnt  a  practical  one, 
drawn  from  the  course  of  business,  ^lien  cattle  are  pent  for  eale  from  a  plaue  in  one 
State  with  the  expectation  that  they  will  end  their  transit  after  purchaf>e  in  ariotlier, 
and  when  in  effect  thev  do  so,  with  only  the  interruption  necessary  to  find  a  purcliaser 
at  the  stock  yards,  ancf  when  this  is  a  typical,  constantly  recurring  course,  the  current 
thus  existing  i^  a  current  of  commerce  among  the  States,  and  the  purchase  of  the  cattle 
is  a  part  and  incident  of  such  commerce. 

*  «  «  «  «  •  « 

The  general  objection  is  urged  that  the  bill  does  not  set  forth  sufficient  definite  or 
specific  facts.  This  objection  is  serious,  but  it  seems  to  us  inherent  in  the  nature  of  the 
case.  The  scheme  allied  is  so  vast  that  it  presents  a  new  problem  in  pleading.  If, 
as  we  must  assume,  the  scheme  is  entertained,  it  is,  of  course,  contrary  to  the  very 
words  of  the  statute.  Its  size?  makes  tlie  violation  of  the  law  more  conspicuous,  and 
yet  the  same  thing  makes  it  impossible  to  fasten  the  principal  fact  to  a  certain  time 
and  place.  The  elements,  too,  are  so  numerous  ancf  shifting,  even  the  constituent 
parts  alleged  are  and  from  their  nature  must  be  so  extensive  in  time  aud  space,  that 
something  of  the  same  imj>ossibility  applies  to  them. 

♦  »♦**■♦♦ 

The  scheme  as  a  whole  seems  to  us  to  be  within  reach  of  the  law.  The  constituent 
elements,  as  we  have  stated  them,  are  enough  to  give  to  the  scheme  a  body  and,  for  all 
tliat  we  can  say,  to  accomplish  it.  Moreover,  whatever  we  may  think  of  them  sepa- 
rately, when  we  take  them  up  as  distinct  clmrges,  they  are  alleged  sufficiently  as 
elements  of  a  sc'heme.  It  is  suggested  that  the  several  acts  charged  are  lawful  and  that 
intent  can  make  no  difference.  But  they  are  bound  together  as  parts  of  a  single  plan, 
Tlie  ])lari  may  make  the  parts  unlawful/ 

And  the  same  principle  was  expressed  in  Aikens  v,  Wisconsin,  195 
U.  S.,  194,  involvmg  a  statute  of  Wisconsin  prohibiting  combinations 
**for  the  purpose  of  willfully  or  maUciously  injuring  another  in  his 
reputation,  trade,  business,  or  profession  by  any  means  whatever,^' 
etc.,  in  which  Mr.  Justice  Holmes  said : 

The  stjitute  is  directed  against  a  series  of  acts,  and  acts  of  several,  the  acts  of  com- 
bining with  intent  to  do  other  acts.  "The  very  plot  is  an  act  in  itself.'*  Mulcahy  t . 
The  Queen,  L.  R.  3  H.  L.,  306,  317.  But  an  act,  wliich  in  itself  is  merely  a  voluntary 
muscular  contraction,  derives  all  its  character  from  the  consequences  which  will  follow 
it  under  the  circumstances  in  which  it  wiis  done.  When  the  acts  consist  of  making  a 
combination  calculated  to  cause  temporal  damage,  the  power  to  punish  such  acta,  when 
done  maliciously,  can  not  be  denied  because  they  are  to  be  followed  and  worked  out 
by  conduct  which  might  have  been  lawful  if  not  preceded  by  the  acts.  No  conduct 
has  such  an  absolute  pfi\dlege  as  to  justify  all  possible  schemes  of  which  it  may  be  a 
part.  The  most,  innocent  and  constitutionally  protected  of  acts  or  omissions  may  be 
made  a  st^'p  in  a  criminal  plot,  and  if  it  is  a  step  in  a  plot  neither  its  innocence  nor  the 
(Constitution  is  sufficient  to  prevent  the  punisnment  of  the  plot  by  law. 

In  Addyston  Pipe  and  Steel  Company  v.  United  States  (175  U.  S., 
211),  the  petition  alleged  that  the  defendants  were  practically  the 
only  manufacturers  of  cast  iron  within  thirty-six  States  and  Ter- 
ritories, that  they  had  entered  into  a  combination  by  which  they 
agreed  not  to  compete  with  each  other  in  the  sale  of  pipe,  and  the 

Van  Zandt,  Jacobs  &  Co.,  Troy,  N.  Y.;  Greenbaum,  Weil  &  Michaels,  selling  agents, 
27  Sansome  street,  San  Francisco,  ('al. 

*'and  cause  said  circular  to  be  mailed  to  and  personally  delivered  to  the  retail  dealers 
in  hats,  and  the  other  customers  of  said  Triest  &  Co.,  upon  the  Pacific  coast,  and  to 
many  others,  tliereby  causing  the  loss  of  many  orders  and  customers  to  said  Triest  A 
Co.  and  to  the  plaintiffs,  for  the  purpose  of  intimidating  and  coercinc  said  Triest  &  Co. 
not  to  deal  with  the  plaintiffs,  and  thereby  cause  the  loss  of  many  orders  and  customers 
to  said  Triest  &  Co.  and  to  the  plaintiffs.^* 
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territory  through  which  the  constituent  companies  could  make  sales 
was  allotted  between  them.  This  court  held  that  the  agreement 
which^  prior  to  any  act  of  transportation,  limited  the  prices  at  which 
the  pipe  could  be  sold  after  transportation,  was  within  the  law. 
Mr.  Justice  Peckham,  delivering  the  opinion,  said:  ''And  when  Con- 
gress has  enacted  a  statute  stch  as  the  one  in  question,  any  agree- 
ment or  combination  which  directly  operates  not  alone  upon  the 
manufacture,  but  upon  the  sale,  transportation,  and  deUvery  of  an 
article  of  interstate  commerce,  by  preventing  or  restricting  its  sale, 
etc.,  thereby  regulates  interstate  commerce.'* 

In  Montague  &  Co.  v.  Lowry  (193  U.  S.,  38),  which  was  an  action 
brought  by  a  private  citizen  under  section  7  against  a  combination 
engaged  in  the  manufacture  of  tiles,  defendants  were  wholesale  deal- 
ers in  tiles  in  California  and  combined  with  manufactiu-ers  in  other 
States  to  restrain  the  interstate  traffic  in  tiles  by  refusing  to  sell  any 
tiles  to  any  wholesale  dealer  in  California  who  was  not  a  member  of 
the  association  except  at  a  prohibitive  rate.  The  case  was  a  com- 
mercial boycott  agamst  such  dealers  in  California  as  would  not  or 
could  not  obtain  membership  in  the  association.  The  restraint  did 
not  consist  in  a  physical  obstruction  of  interstate  commerce,  but  in 
the  fact  that  the  plaintiff  and  other  independent  dealers  could  not 
purchase  their  tiles  from  m.anufacturer8  in  other  States  because  such 
manufacturers  had  combined  to  boycott  them.  Thii.  court  held  that 
this  obstruction  to  the  purchase  of  tiles,  a  fact  antecedent  to  physical 
transportation,  was  witnin  the  prohibition  of  the  act.  Mr.  Justice 
Pecknam,  speaking  for  the  court,  said,  concerning  the  agreement, 
that  it  ''restrained  trade,  for  it  narrowed  the  market  for  the  sale  of 
tiles  in  California  from  the  manufacturers  and  dealers  therein  in  other 
States,  so  that  they  could  only  be  sold  to  the  members  of  the  asso- 
ciation, and  it  enhanced  prices  to  the  nonmember.'' 

The  averments  here  are  that  there  was  an  existing  interstate  traffic 
between  plaintiffs  and  citizens  of  other  States,  and  that  for  the 
direct  purpose  of  destroying  such  Interstate  traffic  defendants  com- 
bined not  merely  to  prevent  plaintiffs  from  manufacturing  articles 
then  and  there  intended  for  transportation  beyond  the  State,  but 
also  to  prevent  the  vendees  from,  reselling  the  hats  which  they  had 
imported  from  Connecticut,  or  from  further  negotiating  with  plain- 
tiffs for  the  purchase  and  intertransportation  of  such  hats  from 
Connecticut  to  the  various  places  of  destination.  So  that,  although 
some  of  the  means  whereby  the  interstate  traffic  was  to  be  destroyed 
were  acts  within  a  State,  and  some  of  them  were  in  themselves  as  a 
part  of  their  obvious  purpose  and  effect  beyond  the  scope  of  Federal 
authority,  still,  as  we  have  seen,  the  acts  must  be  considered  as  a 
whole,  and  the  plan  is  open  to  condemnation,  notwithstanding  a 
negligible  amount  of  intrastate  business  might  be  affected  in  carrymg 
it  out.     If  the  purposes  of  the  combination  were,  as  alleged,  to  pre- 

22.  By  means  of  each  and  all  of  said  acts  done  bv  the  defendants  in  pursuance  of 
said  combination  and  conspiracy,  they  have  greatly  restrained,  diminisned,  and,  in 
many  places,  destroyed  the  trade  and  commerce  of  the  plaintiffs  with  said  wholesale 
dcaJers,  in  said  States  other  than  Connecticut,  by  the  loss  of  many  orders  and  customers 
directly  resulting  therefrom,  and  the  plaintiffs  have  been  injured  in  their  business  and 
property  by  reason  of  said  combination  and  conspiracy  and  the  acts  of  the  defendants 
done  in  pursuance  thereof,  and  to  carry  the  same  into  effect,  which  are  declared  to  be 
unlawful  by  said  act  of  Consress,  to  the  amount  of  eighty  tnousand  ($80,000)  dollars, 
to  recover  threefold  which  &mages,  under  section  7  of  said  act  this  suit  is  brought/' 
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vent  any  interstate  transportation  at  all,  the  fact  that  the  means 
operatea  at  one  end  before  physical  transportation  commenced  and 
at  the  other  after  the  physical  transportation  ended  was  immaterial. 

Nor  can  the  act  in  question  be  held  inapplicable  because  defend- 
ants were  not  themselves  engaged  in  interstate  commerce.  The  act 
made  no  distinction  between  classes.  It  provided  that  ''every'' 
contract,  combination,  or  conspiracy  in  restraint  of  trade  was  illegal. 
Tlie  records  of  Congress  show  that  several  efforts  were  made  to 
exempt,  by  legislation,  organizations  of  farmers  and  laborers  from 
the  operation  of  the  act  and  that  all  these  efforts  failed,  so  that  the 
act  remained  as  we  have  it  before  us. 

In  an  early  case.  United  States  v.  Workingmen's  Amalgamated 
Council  (54  ¥ed.  Rep.,  994),  the  United  States  filed  a  bill  under  the 
Sherman  Act  in  the  circuit  court  for  the  eastern  district  of  Louisiana, 
averring  the  existence  of  ''a  gigantic  and  widespread  combination 
of  the  members  of  a  multitude  of  separate  organizations  for  the 
purpose  of  restraining  the  commerce  among  the  several  States  and 
with  foreign  countries,"  and  it  was  contended  that  the  statute  did 
not  refer  to  combinations  of  laborers.  But  the  court,  granting  the 
injimction,  said: 

I  think  the  CongreasLonal  debates  show  that  the  statute  had  its  origin  in  the  evils 
of  massed  capital;  but,  when  the  Congress  came  to  fonnulatin^  the  pronibition,  which 
is  the  yardstick  for  measuring  the  complainant's  right  to  the  injunction,  it  expreflsed 
it  in  these  words:  "Every  contract  or  combination  in  the  form  of  trust,  or  otherwise 
in  restraint  of  trade  or  commerce  among  the  several  States  or  with  foreign  nations, 
is  hereby  declared  to  be  illegal. '*  The  subject  had  so  broadened  in  the  minds  of  the 
legislators  that  the  source  of  the  evil  was  not  regarded  as  material,  and  the  evil  in 
its  entirety  is  dealt  with.  They  made  the  interdiction  include  combinations  of 
labor  as  weU  as  of  capital;  in  fact,  all  combinations  in  restraint  of  commerce,  without 
reference  to  the  character  of  the  persons  who  entered  into  them.  It  is  true  this  statute 
has  not  been  much  expounded  by  judges,  but,  as  it  seems  to  me,  its  meaning,  as  £ar 
as  relates  to  the  sort  of  combinations  to  which  it  is  to  apply,  is  manifest,  and  that  it 
includes  combinations  which  are  composed  of  laborers  acting  in  the  interest  of  laborers. 

It  is  the  successful  e£fort  of  the  combination  of  the  defendants  to  intimidate  and 
overawe  others  who  were  at  work  in  conducting  or  carr3ring  on  the  commerce  of  the 
country,  in  which  the  court  finds  their  error  and  their  violation  of  the  statute.  One 
of  the  intended  results  of  their  combined  action  was  the  forced  stagnation  of  all  the 
commerce  which  flowed  through  New  Orleans.  This  intent  and  combined  action 
are  none  the  less  unlawful  because  they  included  in  their  scope  the  paralysis  of  all 
other  business  within  the  city  as  well. 

The  case  was  affirmed  on  appeal  by  the  circuit  court  of  appeals  for 
the  fifth  circuit.     (57  Fed.  Rep.,  85.) 

Subsequently  came  the  litigation  over  the  Pullman  strike  and  the 
decisions  In  re  Debs,  64  Fed.  Rep.,  724,  745,  755;  158  U.  S.,  564. 
The  bill  in  that  case  was  filed  by  the  United  States  against  the  officers 
of  the  American  Railway  Union,  which  alleged  that  a  labor  dispute 
existed  between  the  Pullman  Palace  Car  Company  and  its  emplojrees - 
that  thereafter  the  four  officers  of  the  railway  imion  combinea 
together  and  with  others  to  compel  an  adjustment  of  such  dispute 
by  creating  a  boycott  against  the  cars  of  the  car  company;  that  to 
make  such  boycott  eflFective  thejr  had  already  prevented  certain  of 
the  railroads  running  out  of  Chicago  from  operating  their  trains- 
that  they  asserted  that  they  could  and  would  tie  up,  paralyze,  ana 
break  down  and  and  every  railroad  which  did  not  accede  to  their 
demands,  and  that  the  purpose  and  intention  of  the  combination 
was  "to  secure  unto  themselves  the  entire  control  of  the  interstate. 
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industrial;  and  commeroial  business  in  which  the  population  of  the 
city  of  Chicago  and  of  other  communities  along  the  fines  of  road  of 
said  railways  are  engaged  with  each  other,  and  to  restrain  any  and  all 
other  persons  from  any  independent  control  or  management  of  such 
interstate,  industrial,  or  commercial  enterprises,  save  according  to 
the  will  and  with  the  consent  of  the  defendants. 

The  circuit  court  proceeded  principally  upon  the  Sherman  anti- 
trust law,  and  granted  an  injunction.  In  tnis  court  the  case  was 
rested  upon  the  broader  ground  that  the  Federal  Government  had 
full  power  over  interstate  commerce  and  over  the  transmission  of 
the  mails,  and  in  the  exercise  of  those  powers  could  remove  every- 
thing put  upon  highways,  natural  or  artincial,  to  obstruct  the  passage 
of  interstate  commerce,  or  the  carrying  of  the  mails.  But  in  refer- 
ence to  the  antitrust  act  the  court  expressly  stated: 

We  enter  into  no  examination  of  the  act  of  Jul)r  2, 1890^  c.  647,  26  Stat.,  209,  upon 
which  the  circuit  court  relied  mainly  to  sustain  its  jurisdiction .  It  must  not  be  unaer- 
stood  from  this  that  we  dissent  from  the  conclusions  of  that  court  in  reference  to  Uie 
scope  of  the  act,  but  simply  that  we  prefer  to  rest  our  judgment  on  the  broader  ground 
which  has  been  discussea  in  this  opinion,  believing  it  of  importance  that  the  principles 
underlying  it  should  be  fully  stated  and  affirmed. 

And  in  the  opinion  Mr.  Justice  Brewer,  among  other  things,  said: 

It  is  curious  to  note  the  fact  that  in  a  large  proportion  of  the  cases  in  respect  to  inter- 
state commerce  brought  to  this^court  the  question  presented  was  of  the  validity  of 
State  legislation  in  its  bearings  upon  interstate  commerce,  and  the  uniform  course 
of  decision  has  been  to  declare  that  it  is  not  within  the  competency  of  a  State  to  legis- 
late in  such  a  manner  as  to  obstruct  inters&te  commerce.  If  a  State,  wi^  its  recog- 
nized powers  of  sovereignty,  is  impotent  to  obstruct  interstate  commerce,  can  it  1^9 
that  any  mere  voluntary  association  of  individuals  within  the  limits  of  that  State 
has  a  power  which  the  State  itself  does  not  possess? 

The  question  answers  itself,  and  in  the  light  of  the  authorities  the 
only  inquiry  is  as  to  the  sufficiencv  of  the  averments  of  fact.  We 
have  given  the  declaration  in  full  in  the  margin,  and  it  appears 
therefrom  that  it  is  chaiged  that  defendants  formed  a  combination 
to  directly  restrain  plaintiffs'  trade;  that  the  trade  to  be  restrained 
was  interstate;  that  certain  means  to  attain  such  restraint  were 
contrived  to  be  used  and  employed  to  that  end;  that  those  means 
were  so  used  and  employed  oy  defendants,  and  that  thereby  they 
injured  plaintiffs'  property  and  business. 

At  the  risk  of  tediousness,  we  repeat  that  the  complaint  averred 
that  plaintiffs  were  manufacturers  of  hats  in  Danbury,  Conn.,  having 
a  factory  there,  and  were  then  and  there  engaged  in  an  interstate 
trade  in  some  twenty  States  other  than  the  SSsite  of  Connecticut; 
that  they  were  practically  dependent  upon  such  interstate  trade  to 
consume  the  product  of  their  factory,  only  a  small  percentage  of  their 
entire  output  being  consimied  in  the  State  of  Connecticut;  that  at 
the  time  the  alleged  combination  was  formed  they  were  in   the 

f process  of  manufacturing  a  large  number  of  hats  for  the  purpose  of 
ulfiUing  engagements  then  actually  made  with  consignees  and 
wholesale  dealers  in  States  other  than  Connecticut,  and  tnat  if  pre- 
vented from  carrying  on  the  work  of  manufacturing  these  hats  tney 
would  be  unable  to  complete  their  engagements. 

That  defendants  were  members  of  a  vast  combination  called  the 
United  Hatters  of  North  America,  comprising  about  9,000  members 
and  including  a  large  number  of  subordinate  unions,  and  that  they 
were  combined  with  some  1,400,000  others  into  another  association 
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known  as  tiie  American  Federation  of  Labor,  of  which  they  were 
members,  whose  members  resided  in  all  the  places  in  the  several 
States  where  the  wholesale  dealers  in  hats  and  their  customers  resided 
and  did  business;  that  defendants  were  ^^ engaged  in  a  combined 
scheme  and  effort  to  force  all  manufacturers  of  lur  hats  in  the  United 
States,  including  the  plaintiffs,  against  their  will  and  their  previous 
policv  of  carrying  on  their  business,  to  o^anize  their  workmen  in 
the  (departments  of  making  and  fini^ing,  in  each  of  their  factories, 
into  an  organization,  to  be  part  and  parcel  of  the  said  combination 
known  as  me  United  Hatters  of  North  America,  or  as  the  defendants 
and  their  confederates  term  it,  to  unionize  their  shops,  with  the 
intent  thereby  to  control  the  employment  of  labor  in  and  the  opera- 
tion of  said  factories,  and  to  subject  the  same  to  the  direction  and 
control  of  persons,  other  than  the  owners  of  the  same,  in  a  manner 
extremely  onerous  and  distasteful  to  such  owners,  and  to  carry  out 
such  scheme,  effort,  and  purpose,  by  restrainirg  and  destroying  the 
interstate  trade  and  commerce  of  such  manufacturers,  by  means  of 
intimidation  of  and  threats  made  to  such  manufacturers  and  their 
customers  in  the  several  States,  of  boycotting  them,  their  product 
and  their  customers^  using  therefor  all  the  powerful  means  at  their 
command  as  aforesaid,  until  such  time  as,  from  the  damage  and  loss 
of  business  resulting  tnerefrom,  the  said  manufacturers  should  yield 
to  the  said  demand  to  unionize  their  factories." 

That  the  conspiracy  or  combination  was  so  far  progressed  that  out 
of  eighty-two  manufacturers  of  this  country  engaged  in  the  produc- 
tion of  fur  hats,  seventy  had  accepted  the  terms  and  acceded  to  the 
demand  that  the  shop  should  be  conducted  in  accordance,  so  far  as 
conditions  of  employment  were  concerned,  with  the  will  of  the  Amer- 
ican Federation  of  Labor;  that  tiie  local  union  demanded  of  plaintiffs 
that  they  should  unionize  their  shop  under  peril  of  being  boycotted 
by  this  combination,  which  demana  defendants  declined  to  comply 
with;  that  thereupon  the  American  Federation  of  Labor,  actmg 
through  its  official  organ  and  through  its  organizers,  declared  a 
boycott. 

The  complaint  then  thus  continued : 

20.  On  or  about  July  25, 1902,  the  defendants,  individually  and  collectively,  and  as 
members  of  said  combinations  and  associations,  and  with  other  persons  whose  names 
are  unknown  to  the  plaintiffs,  associated  with  them,  in  pursuance  of  the  general  scheme 
and  purpose  aforesaid^  to  force  all  manufacturers  of  fur  hats,  and  particularly  the 
plaintiffs,  to  so  unionize  their  factories,  wontonly,  wrongfully,  maliciously,  unlaw- 
fully, and  in  violation  of  the  provisions  of  the  "act  of  Congress  approved  July  2, 1890," 
and  entitled  '^  An  act  to  protect  trade  and  commerce  against  unlawful  restraihts  and 
monopolies,"  and  with  intent  to  injure  the  property  and  business  of  the  plaintiffs  by 
means  of  acts  done  which  are  forbidden  and  declared  to  be  unlawful  by  said  act  of 
Congress,  entered  into  a  combination  and  conspiracy  to  restrain  the  plaintiffs  and 
their  customers  in  States  other  than  Connecticut,  in  carrying  on  said  trade  and  com- 
merce among  the  several  States,  and  to  wholly  prevent  them  from  engaging  in  and 
canying  on  said  trade  and  commerce  between  them  and  to  prevent  the  plaintiffa 
from  selling  their  hats  to  wholesale  dealers  and  purchasers  in  said  States  otiier  than 
Connecticut,  and  to  prevent  said  dealers  and  customers  in  said  other  States  from  buy- 
ing the  same,  and  to  prevent  the  plaintiffs  from  obtaining  orders  for  their  hats  from 
such  customers,  and  mling  the  same,  and  shipping  said  hats  to  said  customers  in  said 
States  as  aforesaid,  and  thereby  injure  the  plaintiffs  in  their  property  and  business 
and  to  render  unsalable  the  product  and  output  of  their  said  UK^tory,  so  the  subject 
of  interstate  commerce,  in  whosoever 's  hands  the  same  might  be  or  come,  through  said 
interstate  trade  and  commerce,  and  to  employ  as  means  to  carrv  out  said  combination 
and  conspiracy  and  the  purposes  thereof,  and  accomplish  tne  same  the  following 
measures  and  acts,  viz: 
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To  cause,  by  means  of  threats  and  coercion,  and  without  warning  or  information  to 
the  plaintiffs,  the  concerted  and  simultaneous  withdrawal  of  all  the  makers  and  fin- 
ishers of  hats  then  working  for  them,  who  were  not  members  of  their  said  combination. 
The  United  Hatters  of  North  America,  as  well  as  those  who  were  such  members,  and 
thereby  cripple  the  operation  of  the  plaintiffs'  factory,  and  prevent  the  plaintiffs  from 
filling  a  large  number  of  orders  then  on  hand,  from  such  wholesale  dealers  in  States 
other  than  Connecticut,  which  they  had  en^ed  to  fill  and  were  then  in  the  act  of 
filling,  as  was  well  known  to  the  defendants;  in  connection  therewith  to  declare  a  boy- 
cott against  all  hats  made  for  sale  and  sold  and  delivered,  or  to  be  so  sold  or  delivered, 
by  the  plaintiffs  to  said  wholesale  dealers  in  States  oUier  than  Connecticut,  and  to 
actively  boycott  the  same  and  the  business  of  those  who  should  deal  in  them,  and 
therebv  prevent  the  sale  of  the  same  by  those  in  whose  hands  they  might  be  or  come 
throu^n  said  interstate  trade  in  said  several  States;  to  prociure  and  cause  others  of  said 
combinations  united  with  them  in  said  American  Federation  of  I^abor  in  like  ni^nner 
to  declare  a  boycott  aeainst  and  to  actively  boycott  the  same  and  the  business  of  such 
wholesale  dealers  as  snould  buy  or  sell  them  and  of  those  who  should  purchase  them 
from  such  wholesale  dealers;  to  intimidate  such  wholesale  dealers  from  purchasing 
or  dealing  in  the  hats  of  the  plaintiffs  by  informing  them  that  the  American  Federation 
of  Labor  nad  declared  a  boycott  against  the  product  of  the  plaintiffs  and  against  any 
dealer  who  should  handle  it,  and  that  the  same  was  to  be  actively  pressed  against 
them,  and  by  distributing  circulars  containing  notices  that  such  dealers  and  their 
customers  were  to  be  boycotted;  to  threaten  with  a  boycott  those  customers  who 
should  buy  any  goods  whatever,  even  though  union  made,  of  such  boycotted  dealers, 
and  at  the  same  time  to  notify  such  wholesale  dealers  that  they  were  at  liberty  to 
deal  in  the  hats  of  any  other  nonunion  manufacturer  of  similar  quality  to  those  made 
by  the  plaintiffs,  but  must  not  deal  in  the  hats  made  by  the  plaintins  under  threats 
of  such  Doycotting;  to  falsely  represent  to  said  wholesale  dealers  and  their  customers 
that  the  plaintiffs  had  discriminated  against  the  union  men  in  their  em[>loy,  had 
thrown  them  out  of  employment  because  they  refused  to  give  up  their  union  cards 
and  teach  boys,  who  were  intended  to  take  their  places  after  seven  months*  instruc- 
tion, and  had  driven  their  employees  to  extreme  measures  *^by  their  persistent,  unfair, 
and  un-American  policy  of  antagonizing  union  labor,  forcing  wages  to  a  starvation 
scale,  and  eiven  boys  and  cheap,  unskilled  foreign  labor  preference  over  experienced 
and  capable  union  workmen, ''^  in  order  to  intimidate  said  dealers  from  purchasing 
said  hats  by  reason  of  the  prejudice  thereby  created  aeainst  the  plaintiffs  and  the  hats 
made  by  them  among  those  who  might  otherwise  purcnase  them;  to  use  the  said  union 
label  of  said  The  United  Hatters  of  North  America  as  an  instrument  to  aid  them  in 
carrying  out  said  conspiracy  and  combination  against  the  plaintiffs'  and  their  coa- 
tomers'  intertrade  aforesaid,  and  in  connection  with  the  boycotting  above  mentioned, 
for  the  purpose  of  describing  and  identifying  the  hats  of  the  plaintiffs  and  singling 
them  out  to  be  so  boycotted;  to  employ  a  large  number  of  agents  to  visit  said  wholesale 
dealers  and  their  customers  at  their  several  places  of  business  and  threaten  them 
with  loss  of  business  if  they  should  buy  or  handle  the  hats  of  the  plaintiffs,  and  thereby 
prevent  them  from  buying  said  hats,  and  in  connection  therewitn  to  cause  said  dealers 
to  be  waited  upon  by  committees  representing  laige  combinations  of  persons  in  their 
several  localities  to  make  similar  threats  to  them;  to  use  the  daily  press  in  the  locali- 
ties where  such  wholesale  dealers  reside  and  do  business  to  announce  and  advertise 
the  said  boycotts  against  the  hats  of  the  plaintiffs  and  said  wholesale  dealers,  and 
thereby  make  the  same  more  effective  and  oppressive,  and  to  use  the  columns  of  their 
said  papjer,  the  Journal  of  the  United  Hatters  of  North  America,  for  that  purpose,  and 
to  describe  the  acts  of  their  said  agents  in  prosecuting  the  same. 

And  then  followed  the  averments  that  the  defendants  proceeded 
to  carry  out  their  combination  to  restrain  and  destroy  mterstate 
trade  and  commerce  between  plaintiffs  and  their  customers  in  other 
States  by  employing  the  identical  means  contrived  for  that  purpose; 
and  that  by  reason  of  those  acts  plaintiffs  were  damaged  in  their 
business  and  property  in  some  $80,000. 

We  think  a  case  within  the  statute  was  set  up  and  that  the  demur- 
rer should  have  been  overruled. 

Judgment  reversed  and  cause  remanded  with  a  direction  to  proceed 
accordmgly. 

True  copy. — Test: 

Clerk  Supreme  Court,  U,  8. 
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OPIHIOH  OF  THE  SUPREME  COTTET  OF  THE  DISTEICT  OF  CO- 
LUMBIA IN  THE  CASE  OF  THE  BUCK  STOVE  AHD  BAHGE 
COMPAFT  v.  THE  AMEBICAH  FEDERATIOH  OF  LABOB. 

Supreme  Court  of  the  District  of  Columbia. 

The  Buok  Stove  and  Ranoe  Company,  Plaintiff,  t;.  the  American 
Federation  of  Labor  et  al,.  Defendants. 

Conspiract;  Botgott;  Injunction  Pbndbntb  Lite  Gbantbd. 

1.  In  a  suit  to  enjoin  an  alleged  unlawful  combination  and  conspiiacjr  on  the  part  of 

defendants  and  others  associated  with  them  to  destroy  the  plaintiff's  business  by 
^  means  of  a  boycott,  Held  upon  a  review  of  the  record,  including  the  biU  and  answer 
and  the  affidavits  filed  by  the  plaintiff  and  the  defendants,  uiat  the  existence  of 
surh  an  unlawful  combination  or  conspiracy  on  the  part  of  defendants  and  others 
was  clearly  shown,  and  an  injunction  pendente  lite  granted  restraining  the  de- 
fendants as  prayed  in  the  bill  of  complaint. 

2.  A  boycott  defined  to  be  * 'a  combination  of  many  to  cause  a  loss  to  one  person  by 

coercing  others,  against  their  will,  to  withdraw  from  him  their  beneficial  business 
intercourse  through  threats  that,  unless  others  do  so,  the  many  wiU  cause  serious 
loss  to  them,"  following  Toledo,  etc.,  Ry.  Co.  v.  Perm.  Co.  (54  Fed.,  730);  and 
such  combinations  declared  unlawful. 

In  Equity,  No.  27,305.    Decided  December  17, 1907. 

Hearing  on  a  motion  for  an  injunction  pendente  lite.    Granted. 

Mr.  J.  J.  Darlington,  Mr.  James  M.  Beck,  and  Mr.  Daniel  Davenport 
for  the  complainant. 

Mr.  J.  H.  Ralston,  Mr.  F.  L.  Siddons,  and  Mr.  T.  C.  Spelling  for  the 
defendants. 

Mr.  Justice  Gould  delivered  the  opinion  of  the  court: 

The  bill  of  complaint  in  this  clise  was  filed  by  the  Buck  Stove  and 
Ran^e  Comjpany,  a  corporation  organized  under  the  laws  of  Missouri, 
and  naving  its  principal  place  of  business  at  St.  Louis,  in  that  State, 
against  the  American  Federation  of  Labor,  a  voluntary  association, 
having  its  headquarters  in  this  city,  Samuel  Gompers,  of  this  city, 
individually,  and  as  a  member  of,  and  the  president  and  agent  of,  ana 
as  a  member  of  the  executive  council  of  said  Federation,  Brank  Morri- 
son, individually,  and  as  a  member  of  and  secretary  and  agent  of  said 
council,  and  nine  others,  individually,  and  as  the  remaining  members 
of  said  council;  also  the  Electrotype  Molders'  and  Finishers'  Union, 
No.  17,  a  voluntary  association,  having  headquarters  in  this  city, 
together  with  certain  individuals,  comprising  its  officers  and  executive 
board. 

The  biU  states  substantially  as  follows:  That  the  plaintiff  has  a 
capital  of  about  $950,000;  has  been  carrving  on  the  busmess  of  manu- 
facturing stoves  and  ranges  consecutively  smce  1846;  that  it  has  cus- 
tomers in  all  the  Territones  and  nearly  all  the  States  of  the  Union  to 
whom  it  sells  its  product  to  the  amount  of  about  $1,250,000  annually, 
nine-tenths  of  its  said  product  being  sold  outside  the  State  of  Missouri ; 
that  about  60  per  cent  of  its  product  is  sold  to  retail  merchants  in 
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various  places  throughout  the  States  and  Territories,  while  40  per  cent 
is  sold  to  a  class  of  merchants  who  contract  annually  for  their  year's 
supply;  that  in  the  manufacture  of  its  product  at  its  factory  m  St. 
Louis,  the  business  is  divided  into  de]^artments,  as  follows :  molding, 
cleaning,  moimting,  steel-range  mounting,  nickel  or  polishing,  enamel- 
ing,  and  shipping  department :  that  the  average  number  of  worlnnen 
on  its  pjay  roll  is  750  per  day,  or  whom  75  are  in  the  nickel  department, 
which  is  an  essential  branch  in  the  manufacture  of  the  completea 
product,  which,  if  stopped,  would  brii^  the  work  of  the  factory  to  a 
standstill;  that  the  plaintiff  runs  what  is  called  "an  open  shop," 
employing  both  union  and  nonunion  men,  without  dsBcrimination,  and 
has  several  hundred  union  men  working  for  it  in  harmonious  and 
satisfactory  relations;  that  the  plaintiff  is  a  member  of  a  voluntary 
association  of  stove  manufticturers,  called  the  Stove  Founders' 
National  Defense  Association,  which  said  association  has  an  agree- 
ment with  the  Iron  Molders'  Union  of  North  America  which,  generally 
stated,  provides  for  a  settlement  of  matters  in  controversy  by  arbitra- 
tion, pending  which  neither  party  to  the  dispute  shall  discontinue 
business  relations;  that  said  association  also  has  an  agreement  with 
the  Metal  Polishers,  Buffers,  Platers,  Brass  Molders,  and  Brass  and 
Sdver  Workers'  International  Union  of  North  America,  providing  for 
the  adjustment  of  all  difficulties  that  maj  exist  between  the  j^olisners 
and  otner  members  of  said  union  and  their  employers;  that  this  agree- 
ment was  entered  into  at  the  instance  of  said  metal  polishers'  union 
about  fourteen  years  ago,  and  many  grievances  have  been  adjusted 
under  it  and  that  plaintiff  has  faithfull]^  observed  and  kept  such 
agreement;  that  by  its  terms,  a  dispute  arising  between  a  member  of 
said  association  and  said  union,  which  can  not  be  amicably  adjusted, 
is  referred  to  the  presidents  of  the  two  bodies,  and  if  they  can  not 
adjust  it,  to  a  conference  committee,  whose  decision  shall  be  final  and 
binding  for  the  term  of  twelve  months,  pending  which  conference 
report,  work  shall  proceed  as  usual. 

The  bill  thereupon  proceeds  to  state,  with  great  fullness,  the  organi- 
zation and  much  of  the  history  of  the  American  Federation  of  Labor, 
alleging  that  its  membership  comprises  more  than  two  millions  of  per- 
sons residing  in  the  District  of  Columbia  and  in  the  several  States  and 
Territories  of  the  United  States,  and  in  all  places  where  the  various 
customers  aforesaid  of  the  plaintiff  reside  and  do  business;  that  its 
members  are  associated  together  under  a  written  constitution  or  arti- 
cles of  agreement,  of  which  a  copy  is  annexed  to  the  bill ;  that  the 
individual  persons,  members  of  said  association  under  said  constitu- 
tion, are  suodivided  and  associated  together  according  to  their  respec- 
tive occupations  and  residence  in  particular  districts  into  numerous 
subordinate  groups  or  associations  of  unions,  so  called,  under  names 
indicating,  generally,  the  trade  or  occupations  of  the  members,  and 
holding  certificates  of  affiliation  with,  and  membership  of  said  Ameri- 
can Federation  of  Labor;  that  these  comprise  120  national  or  inter- 
national unions,  so  called  (of  which  the  Brotherhood  of  Foundry 
Employees  is  one,  and  the  Metal  Polishers,  Buffers,  Platers,  Brass 
Molders,  and  Brass  and  Silver  Workers'  International  Union  of  North 
America  is  another,  and  the  Iron  Molders'  Union  of  North  America  is 
another),  composed  of  27,000  local  unions,  so  called;  36  State  feder- 
ations, or  combinations,  so  called;  530  city  central  labor  unions,  so 
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called;  aad  631  federal  local  unions,  which  are  not  included  in  said 
national  and  international  unions,  and  hold  certificates  of  membership 
directly  from  said  American  Federation  of  Labor;  that  each  of  these 
subormnate  associations  has  a  secretary,  and  a  number  of  agents  or 
officers,  who  act  in  behalf  of  its  memoers,  in  concert  with,  and  in 
obedience  to  the  directions  of  the  said  American  Federation  of  Labor 
and  its  executive  officers  and  agents,  to  aid  them  in  carrying  out  their 
purposes  in  boycotting  the  busixiess  of  individuals  ana  concerns 
selected  by  them  for  that  purpose,  and  many  of  them  own  and  pubUsh 
magazines  or  ioumals,  wnich  they  employ  for  that  purpose,  and  in 
which  they  puolish  the  names  of  such  individuals  ana  concerns;  that 
its  revenues  are  derived  fi'om  a  per  capita  tax  levied  upon  all  its  mem- 
bers ;  that  Samuel  Gompers  is  its  president  and  as  such  exercises  super- 
vision of  all  its  afPairs  and  operations,  and  is  its  general  representative 
and  agent '  that  the  said  Frank  Morrison  is  its  secretary,  having  chaise 
of  all  books,  papers,  and  effects  of  its  general  office,  conducting  the 
correspondence  pertaining  thereto,  and  forwards,  every  six  mon&s  to 
the  27,000  secretaries  of  all  its  subordinate  organizations,  a  list  of  the 
names  and  addresses  of  the  secretaries  and  organizers  of  all  such  organ- 
izations, and  sends  out  monthly  a  copy  of  the  America  i  Federationist, 
a  monthly  pubUcation  of  such  Federation,  to  each  affiliated  body;  that 
the  offices  and  headquarters  of  said  Federation  are  in  Washington, 
District  of  Columbia ;  that  under  its  constitution  the  executive  council 
is  authorized  and  empowered  to  approve  of  and  declare  boycotts  of 
individuals  and  concerns,  and  is  required  to  prepare  and  present  at  its 
annual  convention  a  statement  in  printed  form  of  the  details  leading 
up  to  any  pending  boycotts  approved  by  them;  that  this  annual  con- 
vention IS  neld  annually  on  tne  second  Monday  of  November  and  is 
composed  of  delegates  from  said  national  and  international  unions, 
State  federations,  city  central  unions,  and  federal  labor  unions,  who 
are  chosen  by  the  several  bodies  which  hold  certificates  of  member- 
ship in  the  said  Federation  of  Labor;  that  at  said  convention  its 
president  is  required  to  appoint  a  committee  on  boycotts  from  among 
the  delegates  to  which  are  referred  all  resolutions  relative  to  the  boy- 
cotting of  individuals  or  concenis  whose  business  is  to  be  attacked; 
that  during  the  twenty  years  of  its  existence  the  said  Federation  has 
repeatedly  declared  boycotts  against  the  business  and  product  and 
customers  of  numerous  individuals  and  concerns,  and  nas  actually 
prosecuted  the  same  by  using  the  combined  power  of  the  association 
for  that  purpose^  and  has  thereby  greatly  injured  them  and  compelled 
them  to  yield  to  its  demands,  ana  1ms  wiaely  published  and  proclaimed 
this  fact  in  order  to  add  to  the  effectiveness  of  such  attacks  upon  others 
and  the  destructiveness  of  its  attacks  is  well  known  to  the  customers 
of  the  plaintiff  and  to  the  public  generally;  that  in  the  last  twelve 
years  said  executive  council  has,  upon  the  application  of  particular 
unions  belonging  to  it,  approved  of,  and  declared  boycotts  of  individ- 
uals and  concerns  in  408  instances.  The  bill  proceeds  to  set  forth 
extracts  from  a  report  of  the  executive  council  made  to  the  convention 
in  1895,  which  report  was  adopted  by  the  convention,  showing  the 
war-hke  character  of  these  l)oycotts,  tHe  purpose  of  their  employment, 
and  their  effectiveness;  also  tne  recommendation  of  the  committee  on 
boycotts  at  the  convention  held  on  November  20,  1905,  which  was  also 
adopted  by  the  convention,  which  reads  in  part,  as  follows: 

We  must  recognize  the  fact  that  a  boycott  means  war,  and  to  successfully  carry  out 
a  war  we  must  adopt  the  tactics  that  history  has  shown  are  most  successful  in  war.    The 
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greatest  master  of  war  said  that  "war  was  the  trade  of  a  barbarian,  and  that  the  secret 
of  success  was  to  concentrate  all  your  forces  upon  one  point  of  the  enemy,  the  weak- 
est, if  possible/'  In  view  of  these  facta,  the  committee  recommends  that  the  State 
federations  and  central  bodies  lay  aside  minor  grieveances  and  concentrate  their  efforts 
and  enemes  upon  the  least  number  of  unfair  parties  or  places  Jui  their  jurisdiction. 
One  would  be  preferable.  If  every  available  means  at  the  command  of  the  State 
federations  and  central  bodies  were  concentrated  upon  one  such,  and  kept  up  until 
successful,  the  next  on  the  list  would  be  more  easily  brought  to  terms  and  within  a 
reasonable  time  none  opposed  to  fair  wages,  conditions,  or  hours  but  would  be  brought 
*  to  see  error  of  their  ways  and  submit  to  the  inevitable.  Under  the  present  system 
our  efforts  are  laigely  wasted  and  our  ammunition  scattered.  Let  us  reduce  the  boy- 
cotts to  the  lowest  possible  number  and  concentrate  our  efforts  upon  these,  and  we 
feel  certain  better  results  will  be  obtained. 

Again,  the  committee  on  boycotts  at  the  convention  of  the  Feder- 
ation held  in  November,  1906,  made  the  following  report  and  rec- 
ommendation, which  were  adopted  by  the  convention: 

We  believe  that  some  measure  must  be  adopted  to  find  out  if  the  national^  inter- 
,  national,  and  local  unions  who  are  responsible  for  the  boycotts,  are  doing  their  d^ty 
to  bimg  about  the  desired  results.  Therefore  we  recommend  that  the  organizations 
that  have  firms  on  the  "We  don't  patronize  "  list  of  the  American  Federation  of  Labor, 
beginning  Januarv  1,  1907,  report  every  three  months  to  the  executive  council  of 
the  American  Federation  of  Labor  what  efforts  thev  are  making  to  render  the  boycott 
effective.  Failure  to  report  for  six  months  shall  be  sufficient  cause  to  remove  such 
boycotts  as  are  not  reported  on  from  the  "We  don't  patronize  "  list. 

The  bill  next  avers  that  the  defendant,  the  American  Federation 
of  Labor,  edits  and  distributes  monthly  from  Washington  to  its  vari- 
ous subordinate  associations,  and  its  individual  members,  and  to  the 
public  generally,  the  monthly  journal  heretofore  mentioned,  in  each 
and  every  copy  of  which  there  appears  a  notice  that  particular  con- 
cerns, upon  the  application  of  particular  unions  named,  and  after 
due  investigation  and  attempted  settlement  have  beeii\declared 
"unfair"  by  the  executive  council  and  requesting  the  secretaries  of  all 
its  27,000  local  unions  to  read  such  notice  at  the  meetings  of  their 
unions,  and  requesting  the  labor  and  reform  press  of  the  country  to 
copy  it,  which  notice  is  signed  by  the  said  Gompers  as  president  of 
the  said  Federation  of  Labor  in  behalf  of  it  and  all  its  members;  that 
this  notice  is  so  published  for  the  purpose  of  designating  the  con- 
cerns so  named  and  of  notifying  their  customers  and  the  public  gen- 
erally and  all  the  members  of  said  27,000  local  unions  that  they  are 
to  be  treated  by  them  as  unjust  and  liostile  to  the  union  upon  whose 
application  such  action  is  based,  and  that  their  business,  products, 
and  customers  are  to  be  boycotted  by  each  and  all  the  members  of 
the  American  Federation  of  Labor  and  their  friends  and  sympa- 
thizers, and  that  the  whole  power  of  its  vast  organization  is  to  be 
used  against  them  to  injure  and  destroy  their  business  thereby,  and 
that  aU  the  members  of  the  said  Federation  are  to  abstain  from  pur- 
chasing or  using  said  products  and  from  dealing  with  any  person 
who  purchases,  handles,  or  uses  said  product;  that  in  the  successive 
monthly  issues  of  said  Federationist,  under  the  heading  *'We  don't 
patronize,''  an  official  list  of  individuals  and  concerns,  whicli  in  pre- 
vious issues  have  been  declared  "unfair,"  and  which  are  to  be  boy- 
cotted, is  published;  that  tliis  list  is  prefaced  by  the  statement  that 
when  "application  is  made  by  an  international  union  to  the  American 
Federation  of  Labor  to  place  any  business  firm  upon  the  'We  don't 
patronize'  list,  the  international  union  is  required  to  make  a  full 
statement  of  its  grievances  against  such  company,  and  also  what 
effort  has  been  made  to  adjust  the  same.     The  American  Federation 
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declared  a  boycott  against  the  plaintiflF  and  its  product  and  produced 
the  indorsem^it  of  said  boycott  by  the  Central  Trades  and  Labor 
Union  of  St.  Louis  and  the  Metal  Trades  Council  of  St.  Louis,  subor- 
dinate labor  unions  of  the  said  American  Federation  of  Labor. 

The  bill  further  alleges  that  the  def endants,  their  confederates  and 
aeents,  to  carry  out  their  conspiracy  to  boycott  and  destroy  the 
plaintifi's  business  and  restrain  the  sale  and  shipmrnt  of  its  product 
to  its  customr^rs  in  the  various  States  and  Territories  of  the  Union, 
distributed  among  the  customers  of  the  plaintiff  and  the  various 
subordinate  unions  of  the  American  Federation  of  Labor  a  false  and 
misleading  circular  in  which  it  is  stated  that  the  metal  polishers  of 
Local  No.  13  were  compelled  to  strike  because  said  plaintiff  insisted 
on  the  said  polishers  returning  from  the  nine-hour  to  the  ten-^our 
workday,  altnough  in  June,  1904,  the  members  of  the  above-named 
union  had  secured  the  nine-hour  workday,  and  also  reciting  an  ina- 
biUty  to  agree  on  the  part  of  the  international  union  and  the  Stove 
Founders'  National  Defense  Association  after  several  conferences; 
that  in  the  month  of  December,  1906,  the  defendants,  their  confed- 
erates, and  agents,  as  a  means  of  carrying  out  said  conspiracy,  dis- 
tributed among  the  customers  of  the  plaintiff  and  the  public  gener- 
ally thousands  of  other  false  and  misleading  circulars  to  practically 
the  same  effect;  that  the  statements  in  said  two  circulars  that  the 
said  metal  polishers  were  on  August  27  and  29,  1906,  compelled  to 
strike  on  account  of  the  management  of  the  plaintiff  insisting  on 
their  returning  from  a  nine-hour  to  a  ten-hour  day;  that  in  June, 
1904,  the  said  members,  employed  by  plaintiff,  secured  the  nine-hour 
workday;  that  it  was  after  working  tne  nine-hour  day  for  eighteen 
days  that  a  notice  was  posted  in  the  polishing  department  informing 
the  men  that  on  and  alter  January  1st  said  department,  would  run 
ten  hours  per  day,  and  that  when  the  men  returned  to  work  after 
said  date  they  immediately  notified  the  firm  that  they  would  work 
the  ten-hour  day  under  protest,  or  until  such  time  as  the  Interna- 
tional PolLshers'  Union  and  the  Stove  Founders'  National  Defense 
Association  could  a^ee  upon  a  settlement,  are  false  and  made  for 
the  purpose  of  excitmg  prejudice  and  hostility  against  the  plaintiff. 

The  bill  next  avers  tnat  as  a  further  step  in  carr^g  out  said  con- 
spiracy to  boycott  and  destroy  the  plaintiff's  business  defendants, 
their  confederates,  and  agents  have  notified  plaintiff's  customers  to 
whom  shipments  of  stoves  have  been  made  that  it  and  its  product 
have  been  declared  "unfair"  to  organized  labor,  and  have  threatened 
them  with  loss  of  patronage  and  business  if  they  continue  to  seU 
the  product  of  plaintiff.  Tne  bill  recites  instances  as  illustrations  of 
this  action  on  tne  part  of  the  union. 

The  bill  next  recites  the  proceedings  of  the  annual  convention  of 
the  defendant,  the  American  Federation  of  Labor,  at  Minneapolis,  in 
November,  1906,  which  convention  was  composed  of  298  delegates 
from  its  various  subordinate  organizations,  including  84  national 
and  international  unions,  21  State  federations,  62  city  central  labor 
unions,  and  16  federal  unions;  that  one  of  the  international  unions 
80  represented  by  delegates  was  the  said  International  Metal  Pol- 
ishers' Union;  that  another  international  union  so  represented  was 
the  Iron  Molders'  Union,  and  that  another  international  union  so 
represented  was  the  International  Brotherhood  of  Foundry  Employ- 
ees; that  one  of  the  delegates  from  the  said  International  Metal  Pol- 
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ishers'  Union  was  A.  B.  Grout,  its  president;  that  one  of  the  delegates 
from  said  Iron  Mohlers^  Union  was  one  George  H.  Digel;  that  the 
delegates  from  the  International  Brotherhood  of  Foundry  Employees 
was  one  George  Bechtold,  of  St.  Louis;  that  one  of  the  city  central 
labor  unions  so  represented  in  said  convention  was  the  said  Central 
Trades  and  Labor  Union  of  St.  Louis,  and  that  it  delegate  was  one 
Edward  J.  McCuUen,  of  St.  Louis;  that  in  pursuance  of  its  constitu- 
tion the  defendant,  said  Samuel  Gompefs  as  its  president,  appointed 
the  committee  on  boycotts  in  said  convention,  which  included  the 
said  A.  B.  Grout,  president  of  said  International  Polishers'  Union, 
and  the  said  George  M.  Digel,  delegate.from  said  Iron  Holders'  Union; 
that  said  George  Bechtold,  the  delegate  from  the  International 
Brotherhood  of  Founch-y  Employees,  as  a  means  of  carrying  out 
said  conspiracy,  introduced  in  said  convention  the  following  resolu- 
tion, which  was  by  the  said  Gompers  at  once  referred  to  said  com- 
mitte  on  boycotts:  '* Whereas  the  Buck's  Stove  and  Range  Com- 
any,  of  St.  Louis,  which  is  owned  and  controlled  by  J.  W.  Van 
'leave,  president  of  the  Manufacturei-s'  Association,  has  persistently 
discriminated  against  members  of  the  Foundry  Employees'  Union 
to  the  extent  of  discharging  every  man  as  soon  as  it  oecame  known 
that  he  was  a  member  of  said  union;  therefore  be  it  resolved,  that 
the  product  of  the  above-named  factory  be  placed  on  the  'We  don't 
patronize'  list  of  the  American  Federation  of  Labor."  That  said 
committee  on  boycotts  thereupon,  as  a  step  in  and  means  of  carrying 
out  said  conspiracy,  reported  oack  said  resolution  to  the  convention 
and  recommended  that  it  be  referred  to  the  executive  council,  which 
said  council  at  its  next  meeting  in  March,  1907,  at  Washington,  D.  C, 
in  accordance  with  the  instructions  of  said  convention  and  as  a 
means  of  carrying  out  said  conspiracy,  placed  the  name  of  the  plain- 
tiff and  its  product  upon  the  '*  We  don't  patronize"  list  of  the  Ameri- 
can Federation  of  Labor,  and  directed  the  publication  thereof  in 
said  list  in  the  American  Federationist  in  its  succeeding  issues;  that 
immediately  thereafter  the  defendants,  as  a  st^p  in  and  means  of 
carrjring  out  said  conspiracy,  distributed  widely  throughout  the 
United  States  among  the  members  of  said  the  American  Federation 
of  Labor  and  among  the  plaintiff's  customers,  their  patrons,  and  the 
public  generally  many  thousands  of  circulars  stating  that  the  execu- 
tive coimcil  of  said  federation  had  placed  the  Buck's  Stove  and  Range 
Company,  of  St.  Louis,  on  the  '* unfair"  list  and  that  publication  of 
said  concern  would  be  made  in  the  ^'We  don't  patronize"  list  com- 
mencing in  the  May  issue  of  said  periodical,  and  that  said  plaintiff's 
name  and  product  has  appeared  in  the  issues  of  said  paper  subse- 
quently. 

The  bill  further  avers  that  the  action  of  the  defendants  in  so  placing 
the  name  of  the  plaintiff  upon  the  *' We  don't  patronize"  list  of  the 
American  Federation  of  Labor,  and  boycotting  its  product  as  afore- 
said, which  product  is  largely  made  by  members  of  the  Iron  Molders' 
Union,  one  of  the  subordinate  organizations  of  said  American  Federa- 
tion of  Labor  and  who  are  members  of  it  in  the  employ  of  the  plaintiff, 
and  to  whom  the  plaintiff  is  paying  large  sums  of  money  as  wages 
therefor,  and  in  bringing  to  bear  against  the  plaintiff's  business  anH 
product  the  combined  power  to  boycott  of  the  whole  of  the  member- 
ship of  the  said  American  Federation  of  Labor,  is  in  direct  violation  of 
the  agreement  made  and  now  existing  between  the  said  Iron  Molders' 
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Unian  and  the  Stove  Founders'  National  Defense  Association,  includ- 
ing the  plaintiff,  one  of  its  members,  and  of  said  agreement  between 
the  said  International  Metal  Polishers'  Union,  one  of  the  subordinate 
organizations  of  the  American  Federation  of  Labor,  and  the  said 
Stove  Founders'  Association,  including  the  plaintiff,  one  of  its  mem- 
bers, and  is  for  that  reason  a  wrongful  and  unlawful  act;  that  neither 
the  plaintiff  nor  any  of  its  officers  Knew  or  ever  had  heard  of  such  a 
union  as  the  Foundry  Employees'  Union  until  after  said  action  by 
said  convention;  that  so  far  as  it  or  they  then  knew  or  now  know 
none  of  its  employees  were  ever  members  of  such  union;  that  it  had 
never  had  any  trouble  with  .any  person  in  its  employ  or  seeking 
emplojonent  from  it  on  account  of  such  membership;  that  no  com- 
plaint had  ever  been  made  bv  any  person  of  any  ^evance  which 
said  union  had  or  claimed  to  nave  against  the  plamtiff,  and  that  no 
person  now  or  formerly  in  its  employ  is  or  was  a  member  of  such  union, 
and  that  the  statement  in*said  resolution  that  the  plaintiff  has  dis- 
criminated against  members  of  the  Foundry  Employees'  Union  to 
the  extent  of  discharging  every  man  as  soon  as  it  became  known  that 
he  was  a  member  of  said  union  is  false. 

The  bill  next  recites  the  publication  in  the  Fedei*ationist  for  May 
1907,  of  a  special  notice  to  all  its  affiliated  unions,  over  the  simature 
of  the  defendant  Gompers  as  president  of  the  American  Feoeration 
of  Labor,  that  the  plaintiff  had  been  declared  ** unfair"  at  the  request 
of  said  Brotherhood  of  Foundry  Employees  after  due  investigation 
and  attempt  at  settlement,  with  a  request  to  all  the  secretaries  of 
its  27,000  local  unions  to  read  the  notice  at  the  meetings  of  their 
unions,  and  with  the  further  reauest  to  the  labor  and  reform  press 
of  the  whole  country  to  copy  sucn  notice;  that  to  increase  the  effec- 
tiveness of  their  action  this  publication  was  prefaced  by  the  deliber- 
ately false  statement  that  the  American  Federation  of  Labor,  through 
correspondence  or  by  duly  authorized  representatives,  had  sought 
an  interview  with  the  plaintiff  for  the  purpose  of  ascertaining  the 

Elaintiff's  version  of  the  alleged  matter  in  controversy  with  said 
►rotherhood  of  Foundry  Employees,  and  that,  having  exhausted 
in  this  way  every  effort  to  amicably  adjust  the  matter,  and  with- 
out success,  the  apiplication  of  the  Brotherhood  of  Foundry  Em- 
ployees, together  with  a  full  history  of  the  entire  matter,  has  been 
submitted  to  the  executive  council  of  the  American  Federation 
of  Labor,  and  that,  being  approved  by  them,  the  plaintiff's  name 
is  hereafter  to  appear  on  the  We  don't  patronize  "  list  of  the  Ameri- 
can Federatiomst;  that  said  statement  is  maliciously  false,  the 
said  federation  having  never  sought  an  interview  with  the  plaintiff 
in  regard  to  any  controversy  with  the  Brotherhood  of  Foundry 
Eniplovees  or  brought  it  to  tne  attention  of  the  plaintiff  that  said 
union  nad  or  claimed  to  have  any  grievance  with  the  plaintiff;  that 
the  reason  defendants  put  plaintiff  upon  the  ^'imfair"  Ust  at  the 
instance  of  the  Brotherhood  of  Foundry  Employees  was  because 
there  were  already  upon  said  list  the  names  of  three  other  firms 
which  had  been  placed  there  upon  the  application  of  said  Inter- 
national PolisheT^  Union,  and  its  quota  of  such  names  was  full ;  that 
the  said  action  in  placing  and  continuing  plaintiff's  name  arid  its 
product  upon  the  said  **  We  Don't  Patronize"  list  and  giving  notice 
through  said  Federationist  to  the  various  subordinate  lodges  belong- 
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ing  to  said  Federation  of  Labor  was  an  instruction  to  every  one  of  the 
2,000y000  indiyidual  members  thereof  to  refrain  from  purchasing  the 

Eroduct  of  the  ]>laintiff  and  from  patronizhi^  any  dealer  who  should 
uy  from  plaintiff,  and  that  shortly  thereafter  i>laintiff  and  its  cus- 
tomers received  and  still  are  receivm^  many  notifications  from  such 
subordinate  unions  to  that  effect,  and  stating  that  such  instructions 
would  be  obeyed  by  their  members,  one  of  them  being  the  Electrotype 
Molders'  and  Finishers'  Union  No.  17,  of  Washington,  D.  C,  one  of  the 
defendants. 

The  bill  thereupon  sets  out  specific  instances  in  which  commercial 
establishments  which  had  for  a  long  time  been  customers  of  the  plain- 
tiff under  actual  contracts  have  been  coerced  into  ceasing  to  be  such 
customers  by  subordinate  organizations  of  the  said  Fraeration  of 
Labor  under  threats  of  loss  of  patronage  of  the  members  of  said  union 
if  they  continued  to  handle  plaintiff's  goods;  it  also  sets  out  a  large 
number  of  places  in  which  the  defendants  have  caused  similar  notices 
to  be  given  to  plaintiff's  customers  by  committees  from  the  unions  in 
their  respective  localities  subordinate  to  the  American  Federation  of 
Labor. 

The  bill  next  sets  out  certain  pubUcations  in  the  Journal,  the  oigan 
of  the  Metal  Polishers'  Union,  over  the  signature  of  A.  B.  Grout,  presi- 
dent of  said  International  Metal  Polishers'  Union,  stating  that  the 
{>laintiff  was  on  the  ^^ Unfair"  list,  and  urging  members  of  organized 
abor  to  continue  to  boycott  against  the  plaintiff's  product;  that  by 
means  of  the  acts  done  by  the  defendants  in  pursuance  of  said  com- 
bination or  conspiracy,  the  plaintiff  has  suffered  ^eat  and  irreparable 
damage,  and  that  in  many  places  its  trade  and  commerce  with  its 
customers  in  the  Territories  and  various  States  of  the  Union  have 
been  greatly  restrained  and  diminished,  and  that  if  defendants 
are  permitted  to  continue  to  carry  out  said  conspiracy,  that  the 
damage  to  plaintiff  will  be  irreparable  in  that  the  same  can  never  be 
f ullv  ascertained,  and  for  the  further  reason  that  said  defendants  and 
each  and  all  of  them  are  unable  to  respond  in  damages;  that  the 
American  Federation  of  Labor  is  composed  of  many  thousands  of 
individuals,  and  that  the  plaintiff  does  not  know  the  names  or  ad- 
dresses of  them  in  the  District  of  Columbia,  other  than  those  named 
in  this  bill,  who,  by  reason  of  their  membership  in  and  their  official 
connection  with,  and  their  maturity  to  act  for  and  in  behalf  of  all  the 
rest,  and  their  share  in  and  official  responsibility  for  the  doing  of  the 
acts  in  carrying  out  said  conspiracy  against  the  plaintiff,  are  thor- 
oughly representative  of  and  stand  in  the  places  of  all  the  rest  of  said 
members,  whether  within  or  without  said  District  of  Columbia ;  that  it 
would  require  a  great  many  actions  at  law  to  recover  the  damages 
which  will  be  the  result  of  such  conspiracy,  and  the  plaintiff  has  no 
plain,  adequate,  or  speedy  remedy  at  law. 

The  prayers  are  for  an  injunction  from  conspiring  to  prevent  the 
plainti#from  carrying  on  its  lawful  business;  from  boycotting  the 
plaintiff's  business  or  the  profits  of  its  f actorv,  or  any  person,  firm,  or 
corporation  for  the  purpose  of  preventing  the  regufer  operation  and 
conduct  of  plaintifrs  Dusiness;  from  printing,  pubHsning,  or  dis- 
tributing through  the  mails  or  by  any  other  means  any  copy  of  the 
Federationist  containing  any  statement  that  plaintiff  or  its  product 
is  on  the  **We  don't  patronize'*  or  '^Unfair"  lists  of  the  American 
Federation  of  Labor;  from  threatening  or  intimidating  the  customers 
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of  the  plaintiff  or  the  public  by  any  of  the  means  alleged  in  the  com- 
plaint, and  from  in  any  manner  carrying  on  said  conspiracy  to 
restrain  and  prevent  the  plaintiff  from  carrying  on  trade  and  com- 
merce in  its  products  with  its  customers  in  the  Territories  and  various 
StatcF  of  the  Union. 

All  of  the  defendants  joined  into  an  answer  to  said  bill.  Subse- 
quently, on  October  28,  1907,  the  plaintiff  filed  its  petition  sotting 
up  that  the  defendants  and  their  associates  were  continuing  the 
wrongful  acts  set  forth  in  the  bill,  the  allegations  of  which  were  made 
a  part  of  the  said  petition,  and  praying  lor  an  injunction  pendente 
lite.  Upon  this  petition  a  rule  to  show  cause  why  such  an  injunction 
should  not  be  issued  was  granted,  to  which  the  defendants^  on  Novem- 
ber 15,  1907,  made  return  by  filing  an  amended  answer  to  the  bill 
and  by  filing  certain  aflBdavits.  mth  the  petition  the  plaintiff  filed 
a  large  number  of  affidavits,  which  have  oeen  printed  and  form  a 
book  of  .312  pages.  "Without  attempting  to  even  summarize  the 
contents  of  these  aflSdavits  (each  of  which  I  have  carefully  read), 
it  may  be  stated  that  they  fairly  substantiate  the  allegations  con- 
tained in  the  bill.     From  them  I  deduce  the  following: 

Prior  to  January  1,  1906,  out  of  750  men  in  plaintiff's  emplo}',  75 
worked  in  the  polishing  department,  being  paid  by  the  piece.  Of 
these  a  majority  were  memocrs  of  the  Metal  Polishers,  Buffers,  and 
Platers'  Local  Union,  No.  13,  of  St.  Louis.  Plaintiffs'  business  was 
conducted  on  the  principle  of  an  ''open  shop" — that  is,  union  and 
nonunion  men  were  employed  without  discrimination.  The  work 
was  ten  hours  in  all  departments,  as  it  was  with  a  majority  of  those 
engaged  in  the  same  Une  of  business  in  St.  Louis.  It  may  be  fairly 
infeiTcd  from  the  affidavits  that  prior  to  January  1,  1906,  the  metal 

Eolishers,  being  paid  by  the  piece,  had  been  a(;f  ustomed  to  quit  work 
efore  the  expiration  of  the  ten  hours,  or  when  they  had  earned  $4 
for  the  day's  work.  On  the  date  mentioned  a  notice  was  posted 
requiring  the  men  in  this  department  to  work  ten  hours.  They 
continued  to  so  work  until  August  29,  1906,  when  those  who  were 
members  of  the  said  local  union  struck,  without  previous  notice  to 
the  plaintiff.  At  the  date  the  local  union  was  a  member  of  the 
National  Metal  Polishers,  Buffers,  Platers,  etc..  Union,  and  the 
plaintiff  was  a  member  of  the  Stove  Founders'  National  Defense 
Association,  between  which  there  was  an  agreement,  filed  as  Exhibit 
^^A"  of  the  bill  which,  according  to  its  recitals,  was  entered  into 
"with  a  view  of  promoting  harmony"  between  the  members  of  the 
respective  bodies,  and  "adjusting  any  grievances  that  may  arise" 
by  conciliation  and  arbitration.  In  this  agreement  is  a  provision 
that  pending  the  adjudication  of  disputes  "neither  party  shall  dis- 
continue operations,  but  shall  proceed  with  business  m  the  ordinary 
manner."  Shortly  after  the  strike,  Local  Union  No.  13  put  plaintiff 
on  the  "Unfair  list"  and  on  September  6,  1906,  sent  circulars  to  the 
local  unions  throughout  the  country  affiliated  with  the  International 
Polishers,  etc.,  Umon,  in  which  it  was  requested  that  those  receiving 
the  circular  would  "appoint  committees  to  visit  dealers  handling 
stoves  and  ranges  of  said  firm,  and  request  them  to  cease  handling 
said  goods,  also  have  them  write  the  firm  a  letter  to  that  effect."  On 
November  6,  1906,  the  said  local  union  also  sent  circulars  to  dealers 
handling  plaintiff's  products  calling  attention  to  the  "unfairness" 
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of  the  firm  and  requesting  them  to  cease  handling  such  products.  It 
also  caused  to  be  printed  and  circulated  handbills  in  me  following, 
or  similar  language :  "Notice!  Unfair.  TTie  Buck's  Stove  and  Range 
Company,  St.  Ix)uis,  Mo.  Do  not  purchase  of  said  firm.  Strike 
indorsed  by  Metal  Polishei*s^  International  Union."  These  hand- 
bills were  aistributed  to  plaintiff's  customers  and  in  some  instances 
posted  upon  the  fronts  of  their  stores. 

The  action  of  Local  Union  No.  13  in  placing  plaintiff  upon  the 
"Unfair  list"  was  indorsed  by  the  International  Union  of  Metal 
Polishers,  of  which  it  was  a  constituent  body,  by  the  Central  Trades 
and  Labor  Union  of  St.  Louis  and  by  the  Metal  Trades  Council  of  St. 
Louis  and  vicinity.  Notices  and  communications  were  aslo  pub- 
lished in  the  Journal,  the  official  organ  of  the  International  Metal 
Polishers,  etc.,  Union,  urging  the  prosecution  of  the  boycott  against 
plaintiff. 

The  annual  convention  of  the  defendant,  the  American  Federation 
of  Labor,  was  held  at  Minneapolis,  Minn.,  November  12th  to  24th,  in- 
clusive, 1906.  George  Bechtold  was  present  as  delegate  from  the  In- 
ternational Brotherhood  of  Foundry  Employees;  A.  B.  Grout,  from 
the  International  Metal  Polishers,  etc.,  I'nion,  and  George  M.  Digel, 
from  the  Iron  Molders^  Union.  The  president,  the  defendant, 
Gompers,  appointed  a  committee  on  boycott,  as  provided  by  the 
constitution  of  said  Federation,  on  which  were  said  Digel  and  Grout. 
Bechtold  introduced  the  following  resolution:  *' Whereas,  The  Buck's 
Stove  and  Range  Company,  of  St.  Louis,  Mo.,  which  is  owned  and 
controlled  by  J.  W.  Van  Cleave,  president  of  the  Manufacturers' 
Association,  has  persistently  discriminated  agamst  members  of  the 
Foundry  Employees'  Union  to  the  extent  of  discharging  evory  man 
as  soon  as  it  became  known  that  he  was  a  member  of  said  union; 
therefore  be  it  Resolved,  That  the  prodcuts  of  the  above-named 
foimdry  be  placed  on  the  'We  Don't  Patronize'  list  of  the  American 
Federation  of  Labor,"  which  was  duly  referred  to  said  committee  on 
boycott.  A  majority  of  the  committee  recommended  its  reference 
to  the  executive  council  in  accordance  with  article  9,  section  4,  of 
the  constitution.  A  minority  recommended  immediate  action,  for 
the  reason,  among  others,  that  ^'the  attitude  of  the  president  of  the 
company  toward  organized  labor  is  well  known,  he  being  the  presi- 
dent of  the  Citizens  Industrial  Alliance  of  St.  Louis  and  first  vice- 
president  of  their  national  association.  At  the  present  time  the 
Dt&etal  polishers,  buffers,  and  platers  are  out  on  strike,  and  have  been 
since  August  29,  to  resist  an  increase  of  working  hours  from  nine 
(which  they  had  worked  under  for  eighteen  months)  to  ten  per  day. 
Mr.  Van  CJleave  withdrew  his  patronage  from  a  printing  firm,  that 
had  done  his  work  for  a  vear,  when  it  granted  the  eight  hour  day  to 
its  employees,  and  issued  a  circular  to  aU  business  men  calling  upon 
them  to  do  the  same.  This  leaves  no  doubt  as  to  his  attitude  toward 
organi^d  labor."  President  Gompers  ruled  the  minority  report 
to  be  in  conflict  with  the  constitution  and  the  majority  report, 
amended  by  appro vii^  the  report  of  the  committee  and  instructing 
the  executive  committee  to  take  action  at  the  earliest  possible 
moment,  was  adopted.  At  a  meeting  of  the  executive  council  of  the 
said  Federation,  held  March  18-23,  1907,  at  Washington,  D.  C,  that 
body  gave   its   indorsement   to    the   resolution   declaring   plaintiff 
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*^  Unfair"  and  it  was  so  published  in  the  May  niuuber  of  the  Ameiican 
Federationist,  the  officifu  organ  of  the  said  Federation  in  the  foUomng 
form: 

gPSCIAL  NOTtCB. 

Washington,  D.  C,  April  f5, 1907. 
To  all  AffiluOed  Unions: 

At  the  request  of  the  imioDB  interested,  and  after  due  investigation  and  attempt  at 
settlemeoit,  the  following  co^icem  has  been  dedaied  unfair: 

Buck's  Stove  and  Range  Gompan]^,  St.  Louis,  Mo. 

Secretaries  are  requested  to  read  tms  notice  at  union  meetings  and  Labor  and  Reform . 
Press  please  copy. 

Fnttemally,  youis, 

SAMtOTBL  GoifPBBa, 

Pruident  Ammean  FiBderaHon  €^  Lab€r. 

In  the  subsequent  issues  of  said  periodical  the  name  of  plaintiff 
appears  on  what  is  termed  the  '^  We  don't  patronize"  list. 

There  is  no  evidence  in  the  record  that  the  Brotherhood  of  Foundry 
Emnloyees  or  the  Foundry  Employees'  Union,  on  whose  behalf  flie 
resolution  purports  to  have  been  introduced  at  the  Minneapolis  con- 
vention, had  ever  presented  any  grievance  to  said  plaintiff,  or,  in 
fact,  had  had  any  controversy  with  it  on  any  subject  whatever. 
The  general  manager,  superintendent,  assistant  superintendent,  and 
foreman  of  the  polishing  department  of  plaintiff  state  imder  oatii 
that  they  not  only  never  discriminated  against  members  of  such 
union,  but  never  knew  the  plaintiff  had  such  membera  in  its  employ. 
Pechtold,  who  introduced  the  resolution,  and  who  is  secretary-treas- 
urer of  the  International  Brotherhood  of  Foundry  Employees,  makes 
an  affidavit  for  the  defendants,  in  which  he  admits  no  attempts  to 
adjust  any  alleged  trouble  between  his  organization  and  plaintiff 
was  made,  and  gives  as  a  reason  the  '^  arbitrary,  uncompromismg,  and 
unfriendly  attitude"  of  Mr.  Van  Cleave,  the  president  of  plaintiff, 
manifested  at  a  conference  held  October  24,  1906,  after  the  strike  of 
the  metal  polishers,  between  himself  and  representatives  of  said 
International  Metal  Polishers,  etc.,  Union  and  the  Central  Trades 
and  Labor  Union  of  St.  Louis.  In  this  connection  it  should  be 
noted  that  under  the  practice  of  the  American  Federation  of  Labor 
an  international  union  was  not  allowed  to  have  published  the  names 
of  more  than  three  firms  on  the  "We  don't  patronize"  list  at  one 
time,  and  that  the  International  Metal  Polishers,  etc.,  Union  had  its 
quota  full  at  the  time  of  the  strike  of  Local  No.  13. 

The  effect  upon  the  business  of  plaintiff  of  the  action  of  Local 
Union  No.  13,  its  circulars  and  publications,  the  indorsement  of  its 
action  by  the  Central  Trades  ana  Labor  Union  of  St.  Louis,  and  the 
International  Metal  Polishers,  etc..  Union,  and  the  indorsement  of  its 
action  by  the  defendants  and  the  publication  thereof  in  the  Federa- 
tionist,  are  specifically  set  forth  in  the  affidavits  filed  with  the  petition 
for  the  rule.  Time  and  space  render  it  impracticable  to  even  mention 
all  the  instances  in  which  such  action  has  resulted  in  the  loss  of  cus- 
tomers to  plaintiff.  In  some  instances  these  customers  were  under 
contract  with  plaintiff ,  as  in  the  case  of  the  Strauss-ItfiUer  Company, 
of  Cleveland,  Ohio,  set  forth  in  paragraph  19  of  the  bill,  which  com- 
pany abandoned  its  previous  relations  with  the  plaintiff  under  threat 
of  a  total  loss  of  patronage  of  more  than  60,000  persons,  members  of 
the  United  Trades  and  Labor  Council  of  Cuyanoga  County,  Ohio. 


wUeh  is  one  of  the  city  central  labor  unions  of  the  defendant,  the 
American  Federation  of  Labor.  Another  tjrpical  instance  is  dis- 
closed by  the  affidavit  of  Ovid  B.  Sailors,  secretary  uid  treasurer  of  a 
firm  doing  business  in  South  Bend,  Ind.,  which  had  been  a  customer 
of  plaintiff  for  several  years.  He  makes  oath  that  on  October  3,  1 907, 
he  was  notified  by  a  committee  of  No.  330,  Metal  Polishers'  Local 
Union,  of  South  ^nd,  to  discontinue  the  sale  and  advertising  of 

glaintiff's  stoves  and  ranges,  and  that,  thereafter,  on  October  18,  his 
Tm  was  published  in  the  local  labor  papers  by  means  of  a  large  dis- 
play advertisement,  as  having  been  placed  on  tne  Unfair  Ust,  and  that 
on  the  following  da;^  a  circular  appeared,  under  the  signature  of  Local 
Metal  Polishers^  Union,  No,  330,  stating  that  **The  outfitting  house  of 
Sailor  Bros,  has  been  placed  on  the  Unfair  list  on  account  of  their 
continuing  to  handle  the  Buck  stoves  and  ranges.  *  *  *  All 
members  and  friends  of  organized  labor  are  asked  to  read  and  heed 
the  above."  In  the  case  of  Alonzo  Miller,  a  customer  of  plaintiff  at 
Stanton,  111.,  the  local  union  not  only  threatened  to  boycott  Miller, 
but  voted  to  fine  any  miner  who  bought  a  range  or  heater  of  him 
which  he  had  purchased  from  nlaintiff.  Another  witness,  who  had 
been  a  sales  mansj^er  of  plaintin  for  eleven  y^&rs,  swears  that  he  had 
seen  and  talked  with  70  customers  of  plaintin  who  had  been  visited  by 
committees  of  the  labor  unions  of  St.  Louis  and  warned  not  to  handle 

Elaintiff's  stoves  and  ranges  under  the  penalty  of  their  business  being 
oyeotted.  Another  sales  manajger  of  plaintiff,  resident  of  Columbus, 
Omo,  swears  that  his  customers  in  eight  cities  of  Ohio,  five  in  Wiscon- 
sin, and  two  in  lUinois  have  informed  him  that  they  have  been  visited 
and  notified  that  they  must  not  handle  plaintiff's  product,  under 
penalty  of  being  boycotted  by  the  members  of  the  union  in  the 
vicinity  of  each;  that  in  consequence,  plaintiff  has  lost  its  customers 
in  eight  of  such  cities,  which  he  name^ ;  that  in  the  case  of  the  Schunk- 
Marquardt  Company,  of  Toledo,  Ohio,  in  company  with  George 
Marquardt  of  that  fiarn,  he  called  upon  Mr.  Ramsey,  the  representa- 
tive of  the  unions  in  that  city,  and  that  the  latter  read  a  letter  from 
the  ''national  oi^anization "  which  stated  that  unless  the  firm  quit 
handUng  plaintin's  stoves  and  ranges,  he  (Ramsey)  was  forced  to 
cany  out  the  order  of  the  national  organization,  which  was  to  boycott 
Schunk-Marauardt's  entire  business;  that  in  consequence  of  these 
threats  the  plaintiff  lost  said  firm  as  a  customer. 

The  defendant  filed  nine  affidavits  as  part  of  their  return  of  the 
rule.  Defendant  Gompers  states  that  the  word  ''unfair"  has  been 
in  use  almost  from  the  organization  of  the  American  Federation  of 
Labor;  that  it  has  never  been  used  by  labor  organizations  as  imput- 
ing "any  imfaimess  in  general  conduct,  or  in  dishonesty,"  but  that 
"it  means  simply  that  the  person,  firm,  or  company  to  whom  the 
description  is  appUed  is  inequitable  and  unjust  to  organized  labor,  or 
that  ne  discriminates  against  organized  laoor  in  some  respect  or  to 
some  extent."  Joseph  F.  Valentme,  one  of  the  defendants,  President 
of  the  International  Molders'  Union,  states  that  the  executive  coun- 
cil of  the  Federation  of  Labor,  referred  to  him  the  resolution  intro- 
duced at  the  MinneapoUs  convention  by  the  International  Brother- 
hood of  Foundry  Emplovees,  seeking  the  indorsement  of  the  Federa- 
tion of  a  "boycott"  (sic)  by  said  International  Brotherhood  of  plain- 
tiff; that  he  first  tried  to  adjust  the  matter  through  the  Stove 
Foimders'  National  Defense  Association,  but  found  that  the  Foundry 
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Employees'  Union  had  no  agreement  with  the  Defense  Association; 
that  from  his  '^knowledge  of  the  men  in  the  iron  molding  trade''  and 
from  his  investigations  ne  was  fully  convinced  that  any  attempt  at 
direct  conference  with  the  plaintuf  would  prove  fruitless.  E.  G. 
Boyd,  a  metal  polisher,  makes  oath  as  to  the  injurious  effect  of  the 
trade  of  metal  polishers  upon  the  health.  Arthur  Moran  makes  a 
similar  affidavit  as  to  stove  mounters  and  steel  range  workers,  and 
that  the  conditions  under  which  stove  moimters  are  forced  to  work  in 
the  shop  of  plaintiff  were  such  that  no  man  could  work  more  than 
nme  hours  and  be  in  a  condition  to  give  his  family  the  time  and  atten- 
tipn  that  is  necessary,  especially  for  the  proper  education  of  his 
children,  which  he,  as  tnc  head  of  the  family,  is  supposed  to  promote; 
that  in  most  of  the  stove  shops  in  the  St.  Louis  district  the  stove 
mounters  and  steel  range  workers  enjoy  the  nine-hour  workday. 
Martin  Schreiber  makes  oath  that  hiioself  and  three  others,  who 
became  members  of  the  Stove  Mounters  and  Steel  Range  Workers' 
Union  on  Friday  evening,  September  27,  1907,  were  discharged  on 
September  30,  1907,  the  reason  given  by  the  foreman  being  that  the 
warehouses  were  overstocked,  and  tl^t  he  believes  the  reason  was 
that  he  and  the  other  men  had  become  members  of  said  union.  The 
affidavit  of  George  Bechtold  has  already  been  referred  to.  William 
Brendle  states  that  he  was  in  the  employ  of  plaintiff  and  enjoyed  the 
benefits  of  a  nine-hour  workday  from  June,  1906,  until  January,  1906, 
at  which  last  time  he  was  advised  that  tne  employees  of  his  depart- 
ment would  thenceforth  be  required  to  work  an  averafi;e  of  ten  hours 
per  day.  He  recites  the  circumstances  of  the  strike  of  August,  1906, 
as  a  result  of  the  enforcement  of  this  order.  Arthur  Moran  makes  a 
subsequent  affidavit,  dated  November  11,  1907,  in  which  he  states 
that  on  or  about  September  4,  1907,  he  was  employed  by  plaintiff  as 
stove  moimter  and  was  president  of  Local  Union  No.  86,  and  that  on 
that  date  a  committee  from  said  union  called  upon  J.  W.  Van  Cleave, 
president  of  plaintiff,  and  presented  a  request  that  members  of  saia 
union  be  required  to  work  only  nine  hours  per  day;  that  Van  Cleave 
asked  affiant  if  he  was  president  of  said  union,  ana  being  advised  that 
he  was,  promptly  discharged  liim;  that  said  Van  Cleave  threatened 
to  discharge  ail  members  of  said  conunittee  and  declined  to  deal  with 
them. 

There  appear  two  general  questions  upon  this  record:  First,  has  the 
plaintiff  snown  the  existence  of  an  unlawful  combination  and  con- 
spiracy to  destroy  his  business;  and,  second,  does  the  testimony  so 
connect  the  defendants,  or  any  of  them,  with  such  combination  and 
conspiracy  as  to  make  them  amenable  to  the  injunctive  power  of  this 
court  ? 

Upon  the  first  proposition  there  is  Uttle  room  for  argument  or  dis- 
cussion. One  of  the  coxmsel  for  defendant  stated  in  argument:  '*The 
American  Federation  of  Labor  has  refused  intercourse  with  the  plain- 
tiff, business  intercourse,  such  as  comes  from  the  purchase  of  stoves. 
It  has  persuaded  its  friends  to  refuse  that  intercourse.  It  says: 
*Have  nothing  to  do  with  this  man  or  anything  he  makes  as  long  as 
this  condition  of  affairs  exists.* '*  (Record,  p.  236.)  There  is  no 
attempt  to  deny  that  plaintiff's  customers,  even  those  under  contract, 
have  refused  to  continue  business  dealings  with  it  under  threat  of 
being  boycotted  by  the  local  organizations  affihated  with  the  Federa- 
tion.    It  does  not  become  necessary  in  this  case  to  discuss  whether 
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f lacing  plaintiff's  name  on  the  *' Unfair"  list  or  on  the  '^We  Don't 
atronize"  list  in  the  Federationist  amounts  to  what  is  technically 
called  a  boycott,  for  the  reason  that  the  affidavits  as  to  what  has  been 
actually  done  with  reference  to  plaintiff's  customers  leaves  no  doubt 
as  to  what  has  been  in  fact  accomplished.  A  boycott  is  defined,  in  •• 
volume  8  of  the  Cyclopedia  of  Pleading  and  Practice,  page  639,  as  fol-  M 
lows:  *'This  term  generally  means  the  confederation,  generally  ^ 
secret,  by  many  persons  whose  intent  is  to  injure  another  by  prev^t- 
ing  all  persons  from  doing  business  with  him  through  fear  of  uicur- 
ring  the  displeasure,  persecution,  and  vengeance  of  the  conspirators." 
A  better  definition,  to  my  mind,  is  that  given  by  Taft,  circuit  judge, 
in  Toledo,  etc.,  Ry.  v.  Penn.  Co.  (54  Fed.  730,  19  L.  R.  A.,  357):  *^A 
boycott  is  a  combination  of  many  to  cause  a  loss  to  one  person  by 
coercing  others,  against  their  will,  to  withdraw  from  him  tneir  bene- 
ficial business  intercourse,  through  threats  that,  unless  those  others 
do  so,  the  many  will  cause  serious  loss  to  them."  This  definition  was 
given  in  March,  1893,  and  it  was  of  such  combinations  that  the  same 
judge  said,  in  July,  1894,  in  deciding  the  case  of  Thomas  v,  Cincinnati, 
etc.,  Rv.  Co.  (62  Fed.,  at  p.  819):  ^'Boycotts,  though  unaccompanied 
by  violence  or  intimidation,  have  been  pronounced  unlawful  in  every 
State  of  the  United  States  where  the  question  has  arisen,  unless  in 
Minnesota;  and  they  are  held  to  be  unlawful  in  England."  Since 
this  last  statement  was  made  boycotts  have  been  held  unlawful  in 
Minnesota.     (Ertz  v.  Produce  Exchange,  79  Miim.,  140.) 

It  is  not  my  intention  to  refer  to  all  the  cases  in  which  the  question 
has  been  sinularly  decided,  but  the  following  are  carefully  considered 
cases  suppoi*ting  the  statement  of  the  law  as  laid  down  by  Judge  Taft. 
Some  or  them  were  criminal  prosecutions,  some  actions  at  law  for 
damages,  and  others  suits  in  equity  for  injunctive  r^Uef.  In  each  the 
precise  question  involved  was  determined,  and  such  combinations  as 
that  disclosed  by  the  affidavits  filed  bv  plaintiff  herein  were  held 
unlawful.  (Quinn  v.  Leatham,  1  Appeal  Cases  (1901),  495;  Casey  v. 
Typographical  Union,  45  Fed.,  135;  Loewe  v,  Cal.  Federation,  139 
Fed.,  83;  State  v.  GHdden,  55  Conn.,  46;  State  v.  Stewart,  59  Vt.,  274; 
Crump  V.  Commonwealth,  84  Va.,  927;  Barr  v,  Essex  Trades  Council, 
53  N.  J.  Eq.,  101;  My  Maryland  Lodge  v.  Adt,  100  Md.,  249;  Pickett 
V.  Walsh,  192  Mass.,  572;  Purvis  v.  Brotherhood,  214  Pa.,  348;  Dore- 
mus  V.  Hennesy,  176  111.,  608;  Beck  v.  Teamsters'  Union,  188  Mich., 
545;  Gray  v.  Building  Trades  Council,  91  Minn.,  171;  Deiz  v.  Win- 
free,  Norman  &  Pearson  et  al.,  80  Tex.,  401;  Jackson  et  al  v,  Stan- 
field  et  al.,  137  Ind.,  592;  Hawarden  v.  Coal  Company,  111  Wis.,  545.) 

It  is  not  surprising  that  there  is  so  little  difference  of  opinion  among 
the  courts  upon  the  question  involved.  Tlie  conclusion  reached  is 
b}i:$ed  upon  an  appreciation  of  the  fundamental  rights  of  free  men  in  a 
free  country,  in  his  work  on  Trade  ITniors,  page  12,  Sir  W.  Erie 
says:  ^* Every  person  has  a  right  under  the  law  rs  between  himself  and 
his  fellow-suDJects  to  full  freedom  in  disposing  of  his  own  labor  or  his 
own  capital  according  to  his  will.  It  follows  that  every  other  person 
Ls  subject  to  the  correlative  duty  arising  therefrom  and  Is  prohibited 
from  any  destruction  of  the  fullest  exercise  of  the  right  which  can  be 
made  compatible  with  the  exercise  of  similar  rights  by  others.*' 
Defei  dunts  have  the  right,  either  individually  or  .collectively,  to  sell 
their  labor  to  whom  they  please,  on  such  terms  as  they  please,  and  to 
decline  to  buy  plaintiff's  stoves;  they  have  also  the  ri^ht  to  decline 
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te  traffic  with  dealers  who  handle  plaintiff's  stoves.  But  Sailor 
Brothers,  for  instance,  have  an  equal  ri^ht  to  buy  plaintiff's  stoves 
and  plaintiff  has  an  equal  right  to  sell  said  stoves  to  Sailor  Brothers, 
and  when  defendants  and  those  associated  with  them  combine  to 
interfere  with  or  obstruct,  without  justifiable  cause,  the  fpeedom  of 
buying  and  sellins,  which  should  exist  between  plaintiff  and  Sailor 
Brothers,  they  inmn^e  upon  the  rights  of  both,  and  do  an  unlawful 
act.  The  same  principle  which  is  the  basis  of  their  trade  freedom  is 
also  the  basis  of  the  freedom  of  plaintiff  and  Sailor  Brothers  to  deal 
with  each  otiher  untrammeled  oy  the  interference  of  defendants. 
Such  interference  is  an  unlawful  invasion  upon  the  rights  of  plaintiff. 
Just  what  constitutes  '* justifiable  cause  for  interference,  as  re- 
marked by  Chief  Justice  Field,  in  Vegelahn  v.  Guntner  (167  Mass., 
92),  remains  in  some  respects  undetermined.  Defendants  claim  the 
motive  of  wishing  to  better  their  condition  affords  such  legal  justifi- 
cation; but  this  motive  is  too  remote,  as  compared  with  their  imme- 
diate motive,  which  is  to  show  what  punishment  and  disaster  neces- 
sarily follows  a  defiance  of  their  demands.  As  quoted  with  approval 
by  the  supreme  court  of  Pennsylvania  in  Purvis  v.  Brotherhood, 
supra: 

True  the  defendants  contend  and  testify  that  their  purpose  was  to  benefit  their  own 
members.  This,  doubtless,  in  a  sense,  is  true,  but  the  benefits  sought  were  the  remote 
purpose,  which  was  to  be  secured  through  the  more  immediate  purpose  of  coercing  the 
plaintiffs  into  complying  with  their  oemands,  or  otherwise  mjuring  them  in  their 
business,  and  the  court  can  not  in  this  proceeding  look  beyond  me  immediate  injury 
to  the  remote  results.  Such  is  the  doctrine  laid  down  in  Eddy  on  Combinations  and 
Gjuoted  with  approval  in  the  case  of  Erdman  v.  Mitchell,  supra,  as  follows:  ''The  bene- 
fit of  the  members  of  the  combination  is  so  remote,  as  compsu^  to  the  direct  and  imme- 
diate injury  inflicted  upon  the  nonimion  workmen  '*  (in  this  case  the  nonunion  mill 
owners),  ''mat  the  law  does  not  look  beyond  the  immediate  loss  and  damage  to  the 
innocent  parties  to  the  demote  benefits  tliat  might  result  to  the  union." 

In  the  case  of  Plant  v.  Woods,  176  Mass.^  492,  the  court  says: 

The  necessity  that  the  plaintiffs  (members  of  one  union)  should  join  this  association 
(defendant's  imion)  is  not  so  great  nor  is  its  relations  to  the  rights  of  the  defendants  as 
compared  with  the  rights  of  me  plaintiff  to  be  free  from  molestation,  such  as  to  bring 
the  acts  of  the  defendants  under  the  shelter  of  the  principles  of  trade  competition. 
Such  acts  are  without  justification  and  therefore  are  malicious  and  unlawful,  and  the 
conspiracy  thus  to  force  the  plaintiffs  was  unlawful.  Such  conduct  is  intolerable  and 
is  inconsistent  with  the  spirit  of  our  law. 

In  the  case  of  Curren  v.  Galen,  152  N.  Y.,  33,  it  is  said: 

The  social  principle  which  justifies  such  oi]^nization  is  departed  from  when  they 
are  so  extended  in  tneir  operation  as  either  to  intend  or  to  accomplish  injury  to  others. 

It  is  earnestly  contended  by  defendants*  counsel,  however,  that  as 
each  one  of  the  defendants  has  the  right  to  refuse  to  patronize  the 
customers  of  plaintiff  unless  such  customers  will  discontmue  handling 
plaintiff's  stoves,  that  therefore  they  may  combine  in  their  refusal; 
in  other  words,  that  there  can  not  be  an  unlawful  combination  where 
each  member  thereof  might  do,  individually,  the  thing  contemplated 
without  responsibility  to  the  law  therefor.  This  contention  has  much 
of  plausibiuty.  It  is  undoubtedly  difficult  to  formulate  the  legal 
basis  of  the  proposition  that  what  is  lawful  for  one  to  do  becomes 
unlawful  when  done  in  combination.  It  seems  to  evade  accurate 
analysis.  This  feature  is  brought  out  in  the  dissenting  opinion  of  Mr. 
Justice  Holmes  in  Vegelahn  v.  Guntner,  surpa,  although  he  adds:  ^'It 
would  be  rash  to  say  that  some  as  yet  unformulated  truth  may  not 
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be  hidden  under  this  proposition/'  and  admits:  "That  whatever  may 
be  the  law  in  the  case  of  a  single  defendant,  that  when  a  plaintiff 
proves  that  several  persons  have  combined  and  conspired  to  injure 
nis  business,  and  have  done  acts  producing  that  enect,  he  shows 
temporal  damage  and  a  cause  of  action,  unless  the  facts  disclose 
or  the  defendants  prove  some  ground  of  excuse  or  justification,  and  I 
take  it  to  be  settled,  and  rightly  settled,  that  doing  that  damage  by 
combinedpersuasion  is  actionable,  as  well  as  doing  it  by  falsehood  and 
force."  But,  however  unsatisfactory  may  be  the  statement  of  the 
"  as  yet  unformulated  truth  *'  hidden  under  the  proposition,  the  propo- 
sition itself  is  too  firmly  engrafted  upon  both  the  civil  and  criminal 
law  to  be  ignored.  Mt,  Justice  Harlan,  in  the  case  of  Arthur  v, 
Oakes,  2'5  L.  R.  A.,  at  p.  429,  thus  states  it: 

It  is  one  thin^  for  a  simple  individual  or  for  several  individuals  each  acting  upon  his 
own  responsibility  and  not  in  cooperation  with  others,  to  form  the  purpose  of  inflicting 
actual  injury  upon  the  property  or  rights  of  others.  It  is  quite  a  different  thing  in  the 
eye  of  the  law  for  many  persons  to  combine  or  conspire  together  with  the  intent  not 
simply  of  asserting  their  rights  or  of  accomplishing  lawful  ends  by  peaceable  methods, 
but  of  employing  their  united  energies  to  injure  others  or  the  public.  An  intent  on  the 
part  of  a  single  person  to  injure  the  rights  of  others  or  of  the  public,  is  not  in  itself  a 
wrong  of  which  the  law  will  take  cognizance,  unless  some  injurious  act  be  done  in 
execution  of  the  unlawful  intent.  But  a  combination  of  two  or  more  persons  with  such 
an  intent  and  under  circumstances  that  give  them  when  so  combined  a  power  to  do  an 
injur^r  they  would  not  possess  as  individuals  acting  jointly,  has  always  been  recognized 
as  in  itself  wrongful  and  illegal. 

In  the  case  of  Callan  v.  Wilson,  127  U.  S,,  540,  the  following  is 
quoted  from  a  decision  by  Judge  Gibson — that  judge  **of  gjreat  and 
enduring  reputation '^ — in  the  case  of  Com.  v.  Carlisle,  in*  which  there 
was  a  combmation  of  employers  to  depress  the  wages  of  journeymen 
by  artificial  means: 

There  is  between  the  diffeient  parts  of  the  body  politic  a  reciprocity  of  action  on  each 
other,  which,  like  the  action  of  antagonizing  muscles  in  the  natural  l>ody,  not  only  pre- 
scribes to  each  its  appropriate  state  and  action,  but  regulates  the  motion  of  the  whole. 
The  effort  of  an  inai\'idual  to  disturb  this  equilibrium  can  never  be  peiceptible,  nor 
carry  the  operation  of  his  interest  or  that  of  any  other  individual  beyond  the  limits  of 
fair  competition;  but  the  increase  of  power  by  combination  of  means,  being  in  geomet- 
rical proportion  to  the  number  concerned,  an  association  may  be  able  to  give  an 
impulse,  not  onlv  oppressive  to  individuals,  but  mischievous  to  the  public  at  lar^e; 
and  it  is  the  employment  of  an  engine  so  powerful  and  dangerous  that  gives  criminality 
to  an  act  which  would  be  perfectly  innocent,  at  least  in  a  i^al  view,  when  done  by  an 
individual. 

In  the  case  of  Quinn  v.  Leatham,  supra.  Lord  Brampton  sums  up  a 
discussion  of  the  question  involved  in  the  following  language: 

Much  consideration  of  the  matter  has  led  me  to  be  convinced  that  a  number  of 
actions  and  things  not  in  themselves  actionable  or  unlawful  if  done  separately  without 
conspiracy,  may,  with  conspiracy,  become  dangerous  and  alarming,  just  as  a  grain  of 
gunpowder  is  harmless,  but  a  pound  may  be  highly  destructive,  or  the  administration 
of  one  grain  of  a  particular  drug  may  be  most  beneficial  as  a  medicine,  but  adminis- 
tered frequently  and  in  laige  quantities  with  a  view  to  harm  may  be  fatal  aa  a  poison. 

In  the  case  of  Pickett  v.  WaJsh,  supra,  the  court  says: 

A  single  individual  may  well  be  left  to  take  his  chances  in  a  struggle  with  another 
individual.  But  in  a  struggle  with  a  number  of  persons  combined  together  to  fight  an 
individual  the  individual's  chance  is  small,  if  it  exists  at  all.  It  is  plain  that  a  strike 
by  a  combination  of  persons  has  a  power  of  coercion  which  an  individual  does  not  have. 
Tiie  result  of  this  greater  power  of  coercion  on  the  part  of  the  combination  of  individuals 
ia  not  the  test  of  what  is  lawful  for  a  combination  of  individuals;  or  to  state  it  in  another 
way,  there  are  things  which  it  is  lawful  for  an  individual  to  do  which  it  is  not  lawful  for 
a  combination  of  individuals  to  do. 

47909—1^ 
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The  proposition  asserted  by  these  cases  will  be  found  to  be  main- 
tained in  substantially  all  the  cases  heretofore  cited,  and  a  multitude 
might  be  added ^  both  civil  and  criminal. 

It  was  next  contended  on  behalf  of  defendants  that  to  restrain  the 
publication  of  plaintiff's  name  on  the  "Unfair"  or  '*We  don't  pat- 
ronize" list  would  be  an  infringement  on  their  constutitional  rights 
and  an  assault  upon  the  freedom  of  the  press;  or  that  if  plaintiff  nad 
any  redress  for  such  publication  it  was  bv  action  for  the  libel,  and  that 
equity  will  not  enjoin  the  pubUcation  of  a  libel.  All  this  would  have 
merit,  if  the  act  of  defendants  in  making  such  publication  stood  alone, 
unconnected  with  other  conduct  both  preceding  and  following  it. 
But  it  is  not  an  isolated  fact;  according  to  the  allegations  of  the  bill 
and  the  supporting  affidavits  it  is  an  act  in  a  conspiracy  to*  destroy 
plaintiff's  btisiness,  an  act  which  has  a  definite  meaning  and  instruc- 
tion to  those  associated  with  defendants  and  an  act  which  is  the  basis 
for  conduct  on  the  part  of  defendant's  associates,  which  unlawfully 
interferes  with  plaintiff's  right  of  freedom  to  trs^e  with  whom  he 
pleases.  The  argument  of  counsel  is  fully  answered  by  the  language 
of  Mr.  Justice  Holmes  in  the  case  of  Aikens  v.  Wisconsin,  195  U.  S.,194 : 

No  conduct  has  such  an  absolute  privilege  as  to  justify  all  possible  schemes  of  which 
it  may  be  a  part.  The  most  innocent  and  constitutionally  protected  of  acts  or  omis- 
sions may  be  made  a  step  in  a  criminal  plot,  and  if  it  is  a  step  in  a  plot,  neither  its  inno- 
cence nor  the  constitution  is  sufficient  to  prevent  the  punisnment  of  the  plot  by  law. 

It  is  asserted  in  the  answer  of  defendants,  and  urged  in  the  argu- 
ment, that  the  defendant,  the  American  Federation  of  Labor,  is  a 
federation  of  organizations  and  has  no  individual  membership.  It 
would  be  difficult  to  understand  how  the  different  organizations, 
made  up  of  individual  members,  and  existing  only  by  reason  of  such 
individual  membership,  could  be  federated  into  a  central  organization 
without  such  individual  members  becoming  also  members  of  such 
central  organization;  especially  would  this  be  difficult  in  a  court  of 
equity  which  looks  through  the  forms  to  reach  the  substance.  But 
if  this  could  be  accomplisned  as  a  legal  or  equitable  fact,  the  testi- 
mony shows  conclusively  that  the  defendant  has  not  done  so.  On 
page  177,  of  the  printed  affidavits,  is  given  a  facsimile  from  the 
report  of  the  proceedings  of  the  convention  of  the  Federation,  1904, 
showing  that  it  claimed  to  be  then  composed  of  more  than  1,650,000 
individual  members.  And  on  page  293,  m  the  report  of  the  defendant 
Gompers,  as  president  of  said  Federation,  he  refers  to  the  activity  of 
**all  our  organizers,  our  organizations,  and  our  members." 

It  is  further  insisted  by  counsel  for  defendants  that  plaintiff's  busi- 
ness is  not  property  or  a  property  right;  that  it  is  a  mere  abstraction, 
incapable  of  judicial  protection. 

In  the  case  of  Mv  Maryland  Lodge  v.  Adt,  100  Md.,  238,  a  boycott 
case,  Chief  Judge  AlcSherry ,  in  delivering  the  unanimous  opinion  of  the 
court,  uses  this  language: 

It  is  too  late  to  doubt  the  jurisdiction  of  a  court  of  equitv  to  grant  relief  in  such  casee 
as  this  if  the  averments  of  the  bill  are  sustained  by  the  evidence.  The  adjudged  cases 
are  all  one  wav.  [Citing  nine  cases  from  the  State  and  Federal  courts.]  This  list 
of  cases  might  be  swellea  a  hundredfold,  but  we  do  not  deem  it  necessary  to  cite  any 
others.    Those  that  we  have  referred  to  are  quite  analogous  to  the  one  before  us. 

In  the  case  of  Purvis  v.  United  Brotherhood,  214  Pa.,  348,  the  court 
adopts  this  language: 

The  business  of  the  plaintiffs  is  property  within  the  meaning  of  the  law.  The 
defendants,  sought,  by  concerted  action,  to  injure  them  in  their  businem;  in  other 
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words,  their  property,  in  order  to  coerce  them  into  submission  to  the  demands  of  the 
union. 

In  Gray  v.  Building  Trades  Council  91  Minn.,  171,  the  court  uses 
this  language: 

In  restraining  boycotts  the  authorities  proceed  on  the  theory  that  they  are  unlawful 
interferences  with  property  rights.  *  *  «  a.  person's  occupation  or  calling,  by 
means  of  which  he  earns  a  livelihood  and  endeavors  to  better  his  condition  and  to 
provide  for  and  support  himself  and  those  dependent  upon  him,  is  property  within  the 
meaning  of  the  law,  and  entitled  to  protection  as  such;  and  as  conducted  by  the  mer- 
chant, by  the  capitalist,  by  the  contractor  or  laborer,  is,  aside  from  the  goods,  chattels, 
money,  or  effects  employed  and  used  in  connection  therewith,  property  in  every  se^se 
of  the  word. 

As  stated  by  Judge  McSherry,  the  list  of  cases  asserting  this  propo- 
sition mi^ht  be  extended  indefinitely. 

Second.  The  second  point  to  be  considered  is,  Does  the  testimony  so 
connect  the  defendants,  or  any  of  them,  with  such  combination  and 
conspiracy  as  to  make  them  amenable  to  the  injunctive  power  of  this 
court  ? 

The  record  in  this  case  leaves  no  doubt  that  plaintiff  has  been  and 
still  is  the  object  of  a  **  boycott,"  using  that  in  the  most  obnoxious 
sense,  viz,  an  unlawful  conspiracy  to  destroy  its  business;  such  a  con- 
spiracy as  has  received  the  condemnation  of  every  Federal  and  State 
court  in  the  country  before  which  it  has  been  brought  for  criminal 
action,  legal  redress,  or  equitable  injunction.  This  conspiracy  origi- 
nated, as  1  have  stated,  in  the  action,  by  Metal  PoUshers*  Local  No. 
13  in  St.  Louis,  in  the  fall  of  1906,  a  body  federated  with  the  de- 
fendant American  Federation  of  Labor  through  the  International 
Metal  Polishers,  etc..  Union.  It  was  advanced  in  accordance 
with  the  procedure  of  the  said  Federation  until  in  March,  1907, 
it  received  the  active  indorsement  of  the  executive  council, 
the  controlling  body  of  said  Federation.  It  is  true  that  when  this 
bodjr  acted  it  did  not  use  the  word  ^* Boycott"  but  the  more  euphe- 
mistic terms  of  ** Unfair"  and  "We  don't  patronize." 

But  an  examination  of  the  record  convinces  me  that,  whatever 
the  term  used,  the  effect  intended  was  what  naturally  happened, 
viz,  a  boycott.  In  fact,  that  the  terms  mean  the  same  thing  in  the 
procedure  of  the  Federation  does  not  seem  doubtful.  Its  constitu- 
tion provides  for  a  committee  on  boycotts  to  be  appointed  by  the 
president  at  the  annual  convention;  it  was  to  such  a  committee 
on  boycotts  that  the  resolution  of  Bechtold  was  referred,  and  by 
that  committee  it  was  referred  to  the  executive  council.  Over 
fifteen  pages  of  the  printed  affidavits  are  filed  with  reports  of  the 
"organizers"  of  the  Federation  from  all  parts  of  the  country,  pub- 
lished in  the  Federationist. 

These  almost  invariably  contain  the  statement  that  "all  Ameri- 
can Federation  of  Labor  boycotts  are  being  pushed  as  thoroughly 
as  possible."  In  the  convention  of  the  Federation  held  in  Novem- 
ber, 1906,  a  motion  to  concur  in  the  report  of  a  certain  committee 
was  carried ;  this  report  is  as  follows : 

"At  the  twenty-nfth  annual  convention  of  the  American  Federa- 
tion of  Labor,  held  in  Pittsburg,  attention  was  called  to  the  large 
number  of  firms  on  the  unfair  list  and  the  necessity  of  reducing  the 
same  so  that  we  could  make  our  declarations  of  unfairness  effective. 

"This  committee  finds  that  not  many  changes  have  occurred  dur- 
ing the  past  year  and  believe  that  some  action  must  be  taken  in 
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order  to  secure  the  cooperation  of  the  labor  press.  We  can't  expect 
the  labor  press  to  give  the  space  it  would  require  to  pubUsh  the 
names  of  all  these  firms,  and  without  publicity  the  intent  of  the  boy- 
cott is  defeated. 

*'We  believe  that  some  measure  must  be  adopted  to  find  out  if 
the  national,  international,  or  local  unions  who  are  responsible  for 
the  boycott  are  doing  their  duty  to  bring  about  the  desired  results. 
Therefore,  we  recommend  that  the  organizations  that  have  firms 
on  the  *We  'don't  patronize'  list  of  the  American  Federation  of 
Labor,  beginning  Januarv  1,  1907,  report  every  three  months  to  the 
executive  council  of  the  American  Federation  of  Labor  what 
efforts  they  are  making  to  render  the  boycott  effective.  Failure 
to  report  for  six  months  shall  be  sufficient  cause  to  remove  such 
boycotts  as  are  not  reported  on  from  the  ^We  don't  patronize' 
list  of  the  American  Federation  of  Labor." 

It  will  be  noticed  that  here  the  terms  ** Unfair,"  "We  don't  pat- 
ronize," and  boycott  are  used  interchangeably.  In  the  affidavit  of 
one  of  the  defendants  in  this  case,  he  speaks  of  the  resolution 
introduced  at  the  Minneapolis  convention  relative  to  a  dispute 
"between  one  of  the  organizations  affiliated  with  the  Amencan 
Federation  of  Labor"  and  plaintiff  as  follows:  "This  resolution 
sought  the  indorsement  of  the  American  Federation  of  Labor  in  the 
declaration  of  a  boycott  by  that  organization,  the  International 
Brotherhood  of  Foundry  Employees." 

It  is  well-settled  law  that  all  who  accede  to  a  conspiracy  after 
its  formation  and  while  it  is  in  execution,  and  all  who  with  a  knowl- 
edge of  the  facts  concur  in  the  plans  originally  formed  and  aid  in 
executing  them  are  fellow-conspirators. 

They  commit  an  offense  when  they  become  parties  to  the  transac- 
tion or  further  the  oririnal  plan.     Ochs  v.  People,  124  111.,  399. 

As  stated  by  Judge  Dillon,  in  U.  S.  v.  Babcock,  24  Fed.,  915: 

Any  one,  who  after  a  conspiracy  is  formed,  and  who  knows  of  its  existence,  joins 
therein,  becomes  as  much  a  party  thereto  from  that  time  as  if  he  had  originally  con- 
spired. 

In  the  recent  case  of  U.  S.  v.  Standard  Oil  Co.,  152  Fed.,  294,  the 
court  uses  this  language : 

Again,  the  aU^ed  conspiracy  is  one.  Its  scheme  is  single.  It  has  but  one  object. 
Perhaps  none  of  the  allied  conspirators  participates  in  every  part  of  the  conception 
and  of  the  work  of  the  combination,  but  ever>'  one  of  them  takes  his  part  in  the  plan, 
or  in  its  execution,  a  part  promotive  of  its  purpose,  the  restraint  anci  monopolization 
of  commerce  in  the  product  of  petroleum  among  the  States.  To  the  Waters-Pierce 
Company,  the  resident  defendant,  has  been  allotted  no  inconsiderable  portion  of  the 
execution  of  this  plan.  *  *  *  One  who  knows  of  a  conspiracy  after  it  is  formed, 
and  then  joins  it,  or  knowingly  aids  in  the  execution  of  its  scheme,  and  shares  in  its 
profits,  becomes  from  that  time  as  much  a  coconspirator  as  if  he  was  one  of  those  who 
originally  designed  it  and  put  it  in  operation.  *  *  *  *'If  a  series  of  acts  are  to 
be  performed  with  a  view  to  produce  a  particular  result,  he  who  aids  in  the  perform- 
ance of  these  acts  in  order  to  bring  about  the  result  must  have  an  intention  to  effectuate 
the  end  proposed,  and  if  he  cooperates  with  others,  knowing  them  to  have  the  same 
design,  there  is  in  fact  an  agreement  between  him  and  them." 

Upon  the  record  as  presented,  and  for  the  reasons  stated,  I  am  of 
the  opinion  that  the  plaintiff  is  entitled  to  be  protected  by  an  injunc- 
tion until  the  final  bearing  of  the  case,  and  I  will  sign  an  order 
restraining  the  defendants  substantially  as  prayed  in  the  bill. 
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OBDEB  OB  ANTING  INJUNCTION  PENDENTE  LITE. 

This  cause  coming  on  to  be  heard  upon  the  petition  of  the  com- 
plainant for  an  injunction  pendente  Hte  as  prayed  in  the  bill;  and 
the  defendants'  return  to  the  rule  to  show  cause  issued  upon  the  said 
petition  having  been  ar^ed  by  the  solicitors  for  the  respective  par- 
ties, and  duly  considered,  it  is  thereupon  by  the  court,  this  18th  d^  6f 
December,  A.  D.  1907,  ordered  that  tne  defendants.  The  American  Fed- 
eration of  Labor,  Samuel  Gompers,  FrMik  Morrison,  John  B,  Lenndn, 
James  Duncan,  John  Mitchell,  James  O'Connell,  Max  Morris,  Denis 
A.  Hayes,  Daniel  J.  Keefe,  William  D.  Huber,  Joseph  F.  Valentine, 
Rodney  L.  Thixton,  Clinton  O.  Buckingham,  Herman  C.  Poppe, 
Arthur  J.  Williams,  Samuel  R.  Cooper,  and  Edward  L.  Hickman, 
their  and  each  of  their  agents,  servants,  attorneys,  confederates,  ana 
any  and  all  persons  acting  in  aid  of  or  in  conjunction  with  them  or 
any  of  them  be,^  and  they  hereby  are,  restrained  and  enjoined  until 
the  final  decree  in  said  cause  from  conspiring,  agreeing,  or  combining 
in  any  maimer  to  restrain,  obstruct,  or  destroy  the  business  of  the 
complainant,  or  to  prevent  the  complainant  from  carrying  on  the 
same  without  interference  from  them  or  any  of  them,  and  from  inter- 
fering in  any  manner  with  the  sale  of  the  product  of  the  complain- 
ant's factory  or  business  by  defendants,  or  by  any  other  person, 
firm,  or  corporation,  and  from  declarmg  or  threatening  any  boycott 
against  the  complainant,  or  its  business,  or  the  product  of  its  factory, 
or  against  any  person,  firm,  or  corporation  en^^ged  in  handling  or 
selling  the  said  product,  and  from  abetting,  aiding,  or  assisting  in 
any  such  boycott,  and  from  printing,  issuing,  publShing,  or  distrib- 
uting throu^n  the  mails,  or  in  any  other  manner,  any  copies  or  copy 
of  the  American  Federationist,  or  any  other  printed  or  written  news- 
paper, m^azine,  circular,  letter,  or  other  document  or  instrument 
whatsoever,  which  shall  contain  or  in  any  manner  refer  to  the  name 
of  the  complainant,  its  business  or  its  product  in  the  "We  don't 
patronize,"  or  the  ^'unfair"  list  of  the  defendants,  or  any  of  them, 
their  f^ents,  servants,  attorneys,  confederates,  or  other  person  or 
persons  acting  in  aid  oi  or  in  conjunction  with  them  or  which  contains 
any  reference  to  the  complainant,  its  business,  or  product  in  con- 
nection with  the  term  ''unfair''  or  with  the  ''We  don't  patronize" 
Kst,  or  with  any  other  phrase,  word,  or  words  of  similar  import,  and 
from  publishing  or  otherwise  circulating,  whether  in  writing  or  orally, 
any  statement  or  notice  of  any  kind  or  character  whatsoever,  calling 
attention  to  the  complainant's  customers,  or  of  dealers  or  trades- 
men, or  the  public,  to  any  boycott  against  the  complainant,  its  busi- 
ness or  its  product,  or  that  the  same  are,  or  were,  or  have  been 
declared  to  be  "unfair,"  or  that  it  should  not  be  purchased  or  dealt 
in  or  handled  by  any  dealer,  tradesman,  or  other  person  whomsoever, 
or  by  the  public,  or  by  any  representation  or  statement  of  like  effect  or 
import,  for  the  purpose  of,  or  tending  to,  any  injury  to  or  interfer- 
ence with  the  complainant's  business,  or  with  the  free  and  unre- 
stricted sale  of  its  product,  or  of  coercing  or  inducing  any  dealer, 
person,  firm,  or  corporation,  or  the  public,  not  to  purchase,  use,  buy, 
trade  in,  deal  in,  or  have  in  possession  stoves,  ranges,  heating  appa- 
ratus, or  other  product  of  the  complainant,  and  from  threatening  or 
intimidating  any  person  or  persons  whomsoever  from  buying,  selling, 
or  otherwise  dealing  in  the  complainant's  product,  either  directly  or 
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through  orders,  directions,  or  suggestions  to  committees,  associa> 
tions,  officers,  agents,  or  others,  for  the  performance  of  any  such  acts 
or  threats  as  hereinabove  specified,  ana  from  in  any  manner  what- 
soever impeding,  obstructing,  interfering  with,  or  restraining  the 
complainant's  business,  trade,  or  commerce,  whether  in  the  State  of 
Missouri,  or  in  other  States  and  Territories  of  the  United  States,  or 
elsewhere  wheresoever,  and  from  soliciting,  directing,  aiding,  assist- 
ing, or  abetting;  any  person  or  persons,  company,  or  corporation  to 
do  or  cadse  to  be  done  any  of  the  acts  or  things  aforesaid. 

And  it  is  further  ordered  hy  the  court  that  this  order  shall  be  in 
full  force,  obligatory,  and  bmding  upon  the  said  defendants  and 
each  of  them,  and  their  said  officers,  members,  agents,  servants, 
attorneys,  confederates,  and  aU  persons  acting  in  aid  of  or  in  con- 
junction with  them,  upon  the  service  of  a  copy  thereof  upon  them  or 
their  solicitors  or  solicitor  of  record  in  this  cause:  Provided,  The 
complainant  shall  first  execute  and  file  in  this  cause^  with  a  surety 
or  sureties  to  be  approved  by  the  court  or  one  of  the  justices  thereof, 
an  undertaking  to  make  good  to  the  defendants  all  damage  by  them 
suffered  or  sustained  by  reason  of  wrongfully  and  inequitably  suing 
out  this  injunction,  and  stipulating  that  the  damages  may  be  ascer- 
tained in  such  manner  as  the  justice  of  this  court  shall  direct,  and 
that,  on  dissolving  the  injunction,  he  may  rive  judgment  thereon 
against  the  principal  and  sureties  for  said  damages  in  the  decree 
itself  dissolving  the  injunction. 

Ashley  M.  Gould, 

Justice, 


APPENDIX  C. 


The  following  matter  relating  to  the  corporation  legislation  of 
foreign  countries  is  inserted  as  part  of  the  statement  of  Professor 
Jenks,  and  is  taken  from  Vol.  XvIII  of  the  Report  of  the  Industrial 
Commission : 

THE    TRUST    BILL  °    SUBMITTED    BY    THE    GOVERNMENT   TO    THE    LEGISLATIVE    BODIES. 

Section  1.  ^^'henever  independent  enterpriseB  unite  themeelves  for  the  pur- 
pose of  influencing  the  conditions  of  production,  price,  and  consumption  of  such 
articles  of  consumption  which,  like  sugar,  brandy,  beer,  oil  from  minerals,  and  salt, 
are  subject  to  an  excise,  such  alliances  of  enterprises  (trupts),  according  to  this  act, 
are  to  be  subject  to  the  supervision  of  the  Government. 

The  same  governmental  supervision  takes  place  over  agreements  between  two 
or  more  home  trusts  and  over  agreements  between  domestic  trust*  and  similar  organi- 
zations in  foreign  countries. 

Sec.  2.  A  trust,  in  order  to  be  valid,  requires  in  all  cases  a  statement,  under  a 
notary's  acknowledgment,  of  the  following  details: 

(l)'Purpo8e  and  object  of  the  trust. 

(2)  Branch  of  trade  and  number  of  members  of  the  trust;  name  of  each. 

(3)  Privileges  and  obligations  of  the  members  and  contracts  or  agreements  entered 
into  by  the  members  as  to  penalties,  etc. 

(4)  Seat  of  the  trust  (office  of  the  home  management)  or,  should  it  be  a  foreign  trust, 
the  name  of  the  manager  and  his  place  of  residence  in  Austria  must  be  given. 

(5)  Management  and  general  features  of  the  business  done. 

(6)  Names  of  the  foreign  representatives,  if  there  are  any. 

(7)  Duration  of  the  agreement  made  by  the  trust  members. 

(8)  Eventual  agreement  as  to  the  way  of  settling  litigations  arising  from  the  trust. 
Sec  3.  The  provisions  of  the  act  of  April  7,  1870,  section  2  (law  of  coalition),  as 

far  as  they  concern  agreements  on  prices  of  wares,  under  section  4  of  the  same  act, 
as  to  trusts  concerned  in  the  proposed  act,  are  hereby  annulled;  the  other  provisions 
of  the  first-mentioned  act  stand  valid. 

Any  kind  of  agreements  or  settlements  mentioned,  either  by  statute  or  by  resolu- 
tion of  trusts,  are  prohibited;  any  other  provisions  on  associations  and  unions  stand 
untouched  by  these  presents. 

Sec  4.  Notice  must  be  given  to  the  authorities  of  all  statutes  of  trusts.  Within 
eight  days,  at  most,  subsequent  to  executing  the  statutes  of  trusts  notice  is  to  be 
given  to  the  ministry  of  finance.  The  validity  of  the  statute  of  trusts,  or  any  amend- 
ment to  the  same,  especially  any  calling  of  sessions  of  members  of  trusts,  reouire  the 
authentication  of  a  notary;  these  facts  and  also  the  dissolution  of  tnists  are  to  be  given 
notice  of  in  the  same  way. 

The  notaiy  shall  present  within  eight  days  the  statute  or  any  modification  of  it  to 
the  ministry  of  finance  in  five  authenticated  copies. 

A  new  trust  Is  not  permitted  to  take  action,  nor  are  any  of  the  statutes  efficacious, 
earlier  than  a  fortnight  prior  to  the  presenting  of  the  notice. 

Ajiy  resolution  relative  to  the  fixing  of  prices,  quantity  of  production,  etc.,  is  to 
be  reported  to  the  ministry  of  finance  not  later  than  one  day  after  formation  of  the 
resolution. 


A  The  translation  of  the  text  of  the  bill  itself  is  taken  from  United  States  ("onsular 
Reports,  Vol.  LV,  p.  47;  the  explanations  are  translated  for  the  Industrial  Com- 
mission. 
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Sec.  5.  The  members  of  the  trusts  are  obliged  to  have  the  notification  provided 
for  in  section  4  made  in  person  or  by  a  specially  empowered  attorney  or  representa- 
tive. 

Sec.  6.  The  governmental  supervision  over  the  trusts  mentioned  in  section  1  is 
to  be  managed  oy  the  ministry  of  finance. 

It  is  authorized  to  examine  for  this  purpose  any  commercial  books  of  the  trusts 
and  notes  of  the  business  transacted  by  the  same,  and  to  demand  from  its  directors, 
managers,  and  the  interested  enterprises  any  information  respecting  any  business 
relation,  external  or  among  the  members. 

The  obligation  of  giving  information  shall  not  be  extended  to  any  technical  con- 
trivances and  procedures. 

Sec  7.  The  ministry  of  finance  is  authorized  to  prohibit  the  execution  of  reKH 
lutions  of  trusts  (mentioned  in  section  4)  if  thev  are  apt  to  cause  increase  or  decrease 
in  prices  of  goods  or  services  to  the  injury  of  tne  producers  or  performers  (unless  the 
resolutions  have  for  object  to  effect  economy  in  oranches  of  industry  by  the  estab- 
lishment of  prices  and  in  view  of  the  condition  of  competition),  on  account  of  the 
damage  U)  tne  capacity  of  consumption,  to  taxation,  and  to  the  proceeds  of  excises 
which  may  result  from  such  resolutions.  For  the  said  reasons  the  existence  of  a  trust 
and  any  alteration  of  the  statutes  can  be  annulled  if  the  trust  has  one  of  the  aforesaid 
objects.  In  these  cases  the  manager  of  the  trust  and  representatives  of  the  branch  of 
tnCde  are  to  be  heard. 

The  ministry  of  finance  has  to  decide,  after  careful  examination,  whether  or  not 
the  circumstances  are  those  provided  for  in  the  law.  A  trust  trespassing  on  the  pro- 
visions of  section  3,  paragraph  2,  is  to  be  annulled  by  the  ministry'  of  finance. 

Sec.  8.  The  existence  of  a  trust,  any  modification  of  its  statutes,  or  resolution 
named  in  the  last  sentence  of  section  4  having  been  annulled  by  the  ministry  of  finance 
on  the  ground  of  this  act  (sections  7,  13,  and  19),  becomes  illegal,  and  the  statutes, 
amendments,  or  resolutions  (section  4)  shall  be  void. 

Sec  9.  The  ministry  of  finance  is  authorized  to  order  at  any  time  the  managere  of 
a  trust  to  give  bond,  the  amount  of  which  is  to  be  fixed  in  accordance  with  tie  extent 
of  trades  under  the  trust,  but  never  exceeding  200,000  florins.  This  bond  is  to  eerve 
as  security  for  the  conformity  of  the  trust  to  the  provision  of  this  act  (section  19). 
The  method  of  giving  and  depositing  the  bond  will  be  controlled  by  special  decree. 

Sec  10.  A  special  committee,  consisting  of  twelve  members  and  presided  over 
by  the  minister  himself,  or  a  substitute  designated  by  him,  is  to  be  formed  in  the 
ministry  of  finance.  Of  these  members,  half  will  be  'selected  by  the  minister  from 
among  ofllcials  of  the  ministry  of  finance  and  other  ministries  concerned.  The  other 
half  are  to  be  selected  from  the  professions  to  act  for  a  certain  period.  Tax  or  excise 
officers  are  not  allowed  to  be  memberr*  of  this  committee. 

Prior  to  any  decision  (section  7)  prohibiting  a  trust  or  a  resolution  of  a  trust  by  the 
ministry  of  finance,  the  opinion  of  the  committee  is  to  be  heard. 

The  ministry  of  finance,  according  to  this  act,  is  entitled  to  confer  upon  the  com- 
mittee the  superintendence  of  the  trusts,  above-mentioned  decisions  excepted. 

The  ministry  of  finance  or  the  committee  in  charade  is  authorized  to  employ  one  or 
more  commissioners,  designated  for  special  cases  or  for  permanent  service,  to  exercise 
governmental  supervision.  They  have  the  authority  noted  in  section  6,  paragraph  2, 
to  make  the  necessary  inquiries,  and  they,  too,  shall  not  be  selected  from  among  tax 
officials.  Particular  provisions  as  to  the  selection  and  the  nature  of  practice  of  the 
committee  and  as  to  the  privileges  of  the  commissioner  will  be  issued  by  special 
decree. 

Sec  11.  The  members  of  the  committee  and  the  commissioners  are  bound  by 
oath  to  secrecy,  unless  they  are  acting  Government  officers,  who  are  bound  by  official 
oath  to  keep  secret  any  official  business.  Duty  of  secrecy  especially  involves  strict 
silence  as  to  any  object  of  business  or  trade. 

Sbc  12.  This  law  applies  to  trusts  (section  1)  already  in  existence,  and  they  have 
to  give  notice  (section  4)  within  a  month  from  the  day  they  begin  work. 

Sec  13.  Should  one  of  the  notifications  provided  in  sections  4  and  12  be  omitted 
within  the  fixed  period,  any  manager,  member  of  a  trust,  le^l  representative  of  the 
companies,  or  their  attorneys  shall  suffer  for  such  an  omission  for  any  special  case 
a  disciplinary  fine  of  not  exceeding  2,000  florins.  In  the  same  manner  the  notary  is 
to  be  fined  who  omits  the  performance  of  duty  as  provided  in  section  4. 

When  the  persons  aforesaid  refuse  to  give  information  asked  by  the  Government, 
they  shall  be  punished  by  a  fine  up  to  1,000  florins.  On  a  repeated  refusal  the 
ministry  of  finance  may  annul  the  existence  of  the  trust. 

Sbc  14.  Whoever  gives  false  or  essentially  incomplete  information  on  points 
important  for  the  consideration  of  the  actions  of  the  trust  (whether  by  design 
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or  srosB  carelessness)  Lb  g:uilty  of  an  offense  and  is  to  be  punished  with  imprisonment 
of  from  eight  days  to  three  months  and  with  a  fine  of  from  100  to  5,000  florins. 

Sbo.  15.  Whoever  participates  in  the  activity  of  a  trust  (section  1)  designedly  or  by 
gross  error — 

(1)  In  spite  of  the  Government's  prohibition  or  prior  to  expiration  of  the  requisite 
time  provided  in  section  4; 

(2)  Whoever  carries  into  effect  a  resolution  of  a  trust  which  is  prohibited  by  the 
Government; 

(3)  Whoever  participates  in  a  trust  having  taken  action  (a)  on  the  ground  of  a  statute 
of  wnich  the  Government  has  not  been  notined,  (6)  without  considering  the  provisions 
of  the  statute,  (c)  under  an  agreement  of  a  trust  which  differs  from  that  contained  in 
the  statutes,  or  (d)  without  any  statute; 

(4)  Who  trespasses  on  the  provisions  of  section  3,  paragraph  2,  is  also  guilty  of  an 
oCfianse  and  shall  be  punished  with  one  to  six  months'  imprisonment  and  with  a  fine 
of  from  200  up  to  10,000  florins. 

Sec.  16.  Members  of  the  committee  not  belonging  to  the  corporation  of  Government 
officials  having  trespassed  on  the  duty  of  secrecy  shall  be  removed  at  once  from  their 
functions  by  tne  ministry  of  finance. 

If  aggravated  circumstances  supervene  they  are  further  to  be  fined  up  to  1,000  florins. 
Government  officials  committing  indiscretions  in  official  business  are  to  be  punished 
according  to  disciplinarian  provisions. 

Sec  17.  The  authorities  of  the  country  (magistrates^  can  inflict  the  aforesaid  fines 
(sees.  13  and  14,  par.  2\  but  appeals  can  be  ms^e  within  two  weeks  to  the  ministry  of 
nnance .  The  cases  are  to  be  tried  in  the  district  where  the  offense  has  been  committed . 
The  disciplinary  fines  go  to  the  imperial  treasury.  Offenses  named  in  sections  14  and 
15  are  submitted  to  the  jurisdiction  of  the  common-law  courts. 

Sec.  18.  The  manager  of  a  trade  is  responsible  jointly  for  any  disciplinary  fine  in- 
flicted upon  his  representative,  according^ to  the  present  law,  and  likewise  for  any  fine 
admins t  his  attorney,  on  account  of  an  onense  (sec.  14)  committed  in  presenting  the 
proper  notice. 

The  manager  is  answerable  jointly  for  the  fines  for  other  trespassers  inflicted  on  the 
ground  of  the  present  act,  if  tne  trespass  has  been  committed  oy  his  own  order,  with 
nis  knowledge,  or  if  it  could  have  been  prevented  by  his  due  care  and  attention .  The 
responsible  person  is  to  be  summoned  to  the  civil-law  court. 

Sec.  19.  The  bond  given  by  the  management  of  the  trust  is  hel(f  as  security  for  all 
di^iplinary  or  other  fines  inflicted  from  tne  time  of  the  deposit  of  the  bond  against  any 
manager,  member,  or  representative.  The  Government  had  first  claim  on  the  bond 
for  fines. 

In  the  cases  of  section  15,  paragraphs  (1)  and  (2),  the  ministry  of  finance,  after  having 
heard  the  committee  (sec.  10),  is  authorized  to  declare  the  bond  forfeited  in  whole  or 
in  part. 

The  bonds  forfeited  go  to  the  imperial  treasury,  unless  the  bond  has  been  deposited 
a  fortnight  after  the  order  of  the  ministry  of  finance  was  issued,  or  has  been  supplied 
to  the  full  amount  after  the  forfeiture.  The  ministry  of  finance  shall  be  authorized  to 
prohibit  the  existence  of  the  trust  or  to  cause  the  missing  amount  of  the  bond  to  be 
collected. . 

Sec  20.  The  ministers  of  finance,  of  interior,  of  justice,  and  of  comnien'e  and  agri- 
culture are  ordered  to  carry  this  act  into  effect,  which  becomes  valid  with  the  day  of 
its  publication. 

EXPLANATION   OF   BILL   RELATING  TO  AUSTRIAN   TRUSTS. 

Introduction. — ^The  establishment  of  combinations  of  capitalists  for  the  purpose  of 
mitigating  or  removing  the  harmful  effects  of  free  competition  and  substituting  in  its 
place,  through  a  preconcerted  and  united  action  of  the  members  of  such  a  combination, 
conditions  of  production,  prices,  or  sales  as  favorable  as  possible  to  such  members,  is 
taking  place  in  Austria  since  comparatively  recent  times  in  ever-increasing  measure. 
Although  exhaustive  statements  about  the  spread  and  growth  of  these  combinations 
are  wanting,  there  can  be  no  dubt  that  this  development  is  taking  place  with  the 
greatest  rapidity;  that  combinations  of  employers  occur  in  all  spheres  of  business,  in 
the  sphere  of  production,  of  commerce  and  trade,  and  of  insurance;  that  they  are  just 
a^  frequent  in  the  case  of  finished  products  ready  for  use  as  with  the  partly  finished, 
raw,  and  auxiliary  materials,  etc.;  in  short,  that  they  have  become  one  of  the  most 
important  phenomena  of  our  economic  life  and  have  scarcely  left  untouched  by  their 
efforts  a  single  branch  of  industry.  The  cause  for  this  rapid  spread  is  probably  to  be 
found  to  a  great  extent  in  the  fact  that  modem  industry  is  built  up  in  a  continually 
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more  perfect  development  of  the  principle  of  division  of  labor,  and  that,  therefore, 
combinations  of  producers  of  the  finished  products  easily  lead  to  very  similar  com- 
binations of  those  producing  the  thin^  necessary  for  the  manufacture  of  these  products. 

Like  similar  combinations  of  capitalists  in  foreign  countries,  these  comoinationa 
(usually  detiienated  as  combinations  or  cartels  in  the  widest  sense  of  the  word),  follow- 
ing the  trend  of  modern  economical  development,  aim  at  securing  the  advantage  of 
the  individual  capitalist  by  creating[  througn  contracts,  through  formal  agreements  of 
organization,  an  economic  organism  in  which  the  individual  capitalist  must  submit  to 
a  certain  self-imposed  restriction  of  his  liberty  in  favor  of  all  the  participants.  The 
individual  may  in  this  case  pursue  his  advantage  only  in  so  far  as  it  is  attainable  for  all 
members  of  the  combination,  and  a^  an  equivalent  for  this  self-imposed  restriction  this 
advanta^  is  a^^ured  to  the  capitalist,  though  possibly  in  a  smaller  measure,  and  the 
possibility  offered  to  him  to  make  his  calculations  with  definite  factors  instead  of  the 
incalculable  conditions  of  the  market,  and  to  eliminate  at  least  a  few  of  the  numerous 
unknown  quantities  which,  more  or  less,  every  undertaking  has  to  take  into  account, 
considering  the  relation  of  our  industries  with  those  of  the  world.  The  conviction  has 
triumphed  that  individual  ecomonic  prosperity  can  be  assured  more  easily  through 
such  combinations,  through  creating  an  economic  collective  power,  and  through  sud- 
ordination  to  a  common  mtorest,  than  through  unrestrained  individual  effort,  which 
under  the  system  of  free  competition  may  often,  though  only  for  a  short  period,  prove 
more  profitable. 

To  be  sure,  it  can  not  be  denied  that  the  abuses  arising  from  free  competition  have 
in  some  spheres  of  industrial  life  reached  such  a  degree  that  the  capitalists  were  com- 
pelled by  sheer  force  of  circumstances  to  unite  their  economic  powers.  Such  com- 
binations (i'artell-Vereinigungen)  represent  primarily  an  act  of  economic  self-help, 
an  expression  of  the  beneficent  idea  of  association,  which  in  such,  as  in  other  cases,  has 
brought  about  useful  results,  not  only  for  individual  interests,  but  also  for  the  com- 
munity. Though,  then,  beyond  doiibt,  manv  of  such  combinations  have  a  sound 
kernal  in  their  firm  and  souna  organization,  and  although  they  may  at  tima*«have  bene- 
ficial resulls,  still  contrary  effects  have  recently  made  themselves  so  strongly  felt  and 
have  become  so  impressed  on  the  public  mincf  that  combinations  are  usually  judged 
with  reference  to  their  harm  fulness,  and  that  the  Government  has  been  more  and  more 
frequently  and  urgently  called  upon  for  measures  against  them.  This  was  done  in 
numerous  interpellations  and  resolutions  of  the  imperial  Diet  and  the  provincial  parlia- 
ment«»,  in  resolutions  of  chambers  of  commerce  (Gewerbe-Kammem),  in  (public) 
meetings,  in  the  press,  etc. 

These  impulses,  coming  from  various  directions,  which  must  probably  be  regarded 
as  an  expre^soin  of  prevalent  public  opinion,  have  confirmed  tne  Government  in  its 
conviction  of  the  necessity  of  legal  regulation  of  combinations.  The  practical  diffi- 
culties, which  were  due  principally  to  the  novel  character  of  the  subject,  and  which, 
up  to  date,  had  not  been  ex  prn/esso  legally  dealt  with  by  any  State  (if  the  American 
legislation,  which  was  not  applicable  to  our  conditions,  be  excepted),  made  it  expedi- 
ent to  analyze  the  various  industrial  branches  and  to  single  out  those  in  which  the 
formation  of  combinations  is  of  particular  significance  from  the  point  of  view  of  taxa- 
tion and  social  effect  on  the  masses  (sociale  Massenwirkungen).  From  this  critical 
analysis  it  became  clear  that  the  abuses  of  combinations  have  nowhere  else  become  so 
sensible  a*'  in  certain  common  articles  (Nfa*«enartikeln)  of  daily  use  which  are  liable 
loan  indirect  tax  in  close  connection  with  their  industrial  production.  Then  it  be- 
came perfectly  apparent  that  combinations  might  seriously  endanger  the  aims  of  cer- 
tain schemes  of  taxation  which  were  of  weight  in  determining  the  rat«  of  certain  indirect 
taxe-i,  and,  furthermore,  that  combinations  have  even  endangered  in  these  spheres 
important  interests  of  the  State  treasury'  and  of  large  masses  of  the  consumers.  This 
was  then  the  mo^t  weighty  consideration  that  dete^-mincd  the  Government,  in  fulfill- 
ment of  its  duties  toward  the  interest^  of  the  State  treasur\'  and  as  guardian  of  the 
common  weal,  to  stake  off  as  a  reservation  the  sphere  of  these  articles  of  consumption 
subject  to  the  indirect  taxes  mentioncvl  and  to  make  it  the  subject  of  legal  regulation. 
This  regulation  appeaw  to  the  Government  to  be  a  necessity  to  prevent  the  burden 
impisea  on  the  comsumer  by  the  pre3ont  system  of  indirect  taxation  of  these  articles 
being  increased  by  private  organ! zaticms.  against  the  purposes  of  revenue  legislation 
and  in  a  manner  harmful  to  the  community.  "  Such  considerations  must  have  the  more 
influence  with  the  Government  at  a  time  when  the  same,  from  important  reasons  of 
State  interest,  is  confronted  by  the  necessity  of  increasing  the  indirect  taxes  on  these 
articles.  Under  the.se  conditions  the  Government  considered  it  an  absolute  duty  to 
preve^nt  the  resources  of  the  people  being  drawn  upon  beyond  the  necessary  burden  of 
taxation  by  private  agreements  that  practically  aim  at  the  imposition  on  the  consumer 
of  compulsory  sacrifices  in  the  nature  of  indirect  taxes. 
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Combinations  and  rings. — In  spite  of  the  above-mentioned  delimitation  of  the 
field  chosen  for  le^tl  regulation,  the  different  phenomena  and  effects  which  combi- 
nations in  general  wow  were  also  to  be  considered.  Combinations  which  have  already 
become  at  the  present  day,  as  an  economic  type^  constant  collective  phenomena, 
have  shown  the  most  varied  development,  extending  in  all  possible  directions,  ana 
have,  under  different  external  conditions,  produced  very  different  effects.  Thus  it 
happens  that  very  different  things  are  understood  under  the  name  of  combinations, 
and  from  this  it  also  follows  that  the  question,  frequently  quite  general,  whether  trusts 
are  useful  or  harmful,  can  not  be  answered  concisely.  For  if  one  asserts  in  an  offhand 
fashion  the  usefulness  or  harmfulness  of  combinations,  it  is  still  anything  but  clear  to 
what  such  statements  refer — whether  to  the  capitalist  or  to  the  workingman,  or  the 
population,  etc.  But  in  order  to  be  able  to  jud^e  whether  combinations  are  useful  or 
harmful  to  the  community  it  is  necessary  to  distinguish  between  different  kinds  of 
combinations.  Public  opinion  does  this  instinctively  by  designating  one  form  of 
combinationiB  as  rings  and  the  other  as  combinations  in  the  narrower  sense  of  the  word. 
With  this  distinction  the  opinion  has  become  established  that  the  rings,  but  not  the 
combinations,  in  the  narrower  sense  of  the  word,  are  harmful  to  the  community.  The 
most  important  distinction  between  these  two  forms  consists  in  this:  That  the  ring  is 
an  instrument  for  the  sale  of  wares,  while  the  combination  is  an  instrument  for  the 
production  of  wares.  In  spite  of  the  prevailing  opinion  that  the  rinps  are  harmful  to 
the  community,  this  harmfulness  can  not  pass  for  a  definite  characteristic,  and  even  if 
public  opinion  is  on  the  right  track  in  so  far  as  the  rings  are  certainly  in  the  majority 
of  cases  instruments  of  speculative  abuses  of  a  nature  harmful  to  the  community  (like 
the  copper  ring  or  the  former  maize  and  oats  ring  of  Austria),  still  cases  arfe  conceivable 
where  combinations  of  dealers  pursue  aims  which  in  no  wise  injuriously  affect  the 
interests  of  the  community,  so,  for  the  sake  of  example,  when  an  opposition  ring  was 
formed  to  uphold  the  rate  of  exchange  of  Government  securities  against  a  ring  of 
speculators  who  tried  to  depress  it,  or  if  (to  cite  another  example)  combinations  are 
entered  into,  as  was  recently  done  by  a  syndicate  of  banks  in  the  United  States  of 
America  to  counteract  a  depreciation  of  domestic  currency  by  uniting  to  bring  in 
foreign  money.  Likewise  it  is  possible  to  conceive  of  combinations  of  exporters  who, 
to  preserve  the  reputation  of  domestic  trade  with  foreign  countries,  agree  not  to  aell  an 
inferior  class  of  wares,  etc. 

Only  such  combinations  can  probably  be  designated  as  harmful  to  the  community 
that  buy  up  a  commodity  or  obtain  deliveries  in  order  to  raise  the  prices  of  this  commoa- 
ity,  through  complete  or  partial  closing  of  the  markets,  beyond  its  normal  rate ;  or  which, 
through  fictitious  sales  or  delivery,  depress  prices  beneath  their  normal  rates  in  order 
to  supply  themselves  at  these  depressed  prices — which  do  all  this  to  obtain,  through 
falsifying  the  state  of  the  markets,  unjustified  gains.  The  peculiarity  of  the  ring, 
therefore,  is  this:  That  speculators  combine  in  order  to  falsify  in  their  favor,  in  the 
maimer  stated,  the  state  of  the  markets.  It  may  already  be  mentioned  here  that  the 
regulation  of  the  special  question  now  under  consideration  includes  both  classes  of 
combinations,  the  rings  and  the  combinations  (proper). 

Usefulness  or  harmfulness. — In  judgine  the  combinations  in  the  narrower  sense  q| 
the  word  also,  the  question  of  their  usefulness  or  harmfulness  calls  for  investigation, 
for  the  position  of  the  public  authorities  toward  the  combinations  depends  on  the 
answer  to  this  question.  But,  as  already  stated,  a  concise  logical  subdividing  of 
combinations  for  the  purposes  of  regulation,  according  to  external  distinctions^for 
example,  according  to  categories  like  "combinations  of  production,"  "combinations 
of  prices,"  "combinations  of  selling,"  etc. — can  not  be  attempted,  but  a  critical 
examination  of  combinations  according  to  their  economic  purposes  rather  is  necessary. 
It  is  a  different  thing  whether  a  combination  wishes  solely  to  make  economic  gains 
corresponding  to  the  state  of  the  markets  and  to  prevent  losses  of  a  normal  character, 
or  whether  it  attempts  to  obtain  a  monopolistic  supremacy  in  the  market,  in  order  that 
it  may  carry  on  a  monopolistic  policy  of  prices,  falsify  the  state  of  the  market,  and  thus 
obtain  exorbitant  gains.  The  true  and  practical  criterion  for  a  classification  of  com- 
binations can  be  found  only  in  the  purposes  of  a  combination.  From  this  point  of 
view  one  can  divide  them — 

1.  Into  such  as  attempt  to  reduce  uneconomic  conditions  produced  by  free  compe- 
tition (such  as  overproduction,  cutthroat  competition,  excessive  underbidding  to 
get  orders,  excessive  expense  of  advertising,  etc.)  ana  consequent  abuses  (loss  of 
capital  in  enterprises,  gluts  in  the  market,  lowering  of  wages,  aischarge  of  working- 
men,  etc.)  to  economic  conditions  (i.  e.,  corresponding  to  the  existing  economic 
situation).    This  refers  particularly  to  prices;  and, 

2.  Into  such  that  attempt  to  establish  a  de/acto  monopoly  in  order  to  obtain  excessive 
earnings,  excessive  prices,  not  corresponding  to  the  economic  situation,  or  in  order 
to  restrict  the  production  of  commodities  in  an  uneconomic  manner. 


444  8HBBMAN  AKXKTBUST  LAW. 

There  can  be  no  doubt  that  combinattone  of  the  f(Nnner  kind  are  lueful,  and  even 
deserving  of  encouragement.  For,  in  so  far  as  they  keep  within  the  limits  established 
by  the  existing  economic  conditions,  they  can  have  a  salutary  reculatiiig  influence  on 
the  whole  industrial  world,  by  insuring  a  certain  stability  of  production,  bj  adapting 
the  quantity  of  production  to  the  demand,  and  so,  perhaps,  actually  bringing  alx>ut  a 
transition  from  a  condition  of  irreffular  production  to  an  economiadly  more  perfect, 
regulated  production.  On  the  other  hand,  there  can  be  but  little  doubt  afalout  the 
general  harmfulness  of  the  second  kind  of  combinations. 

In  this  attempt  to  distinguish  combinations  critically,  the  difficult  question,  to 
be  sure,  remains  unanswered:  What  are  economic  conditions  corresponaing  to  the 
existing  eoonomic  situation,  and  what  is  the  contrary?  There  is  a  fair  and  an  unfair 
speculation;  there  is  a  fair  and  an  unfair  competition;  th^re  is  fair  interest  and  usu- 
rious interest;  there  is  also  economic  production  and  its  contrary.  If  one  can  deter- 
mine all  these  conditions,  why  should  it  be  impossible  to  find  a  standard  for  esti- 
mating what  conditions  (particularly  prices)  correspond  to  the  existing  economic 
situation?  It  should  also  be  remembered  that  here,  in  spite  of  the  econonuc  cfaazacter 
of  the  subject,  moral  standards  also  apply,  the  definitions  of  which  can  not  be  deter- 
mined from  certain  external  diaractenstics,  like  degrees  of  temperature  on  the  scale 
of  a  thermometer.  These  moral  standards,  on  the  contrary,  shade  off,  on  practical 
application,  one  into  the  other,  but  they  nevertheless  show  undeniable  oistinctions  or 
even  strone  contrasts.    As  little  as  there  are  sharp  distinctions  between  genuine  enter- 

Srise  and  daring  speculation,  between  economy  and  avarice  (although  such  contrasts 
oubtlesB  exist  and  are  formed  in  all  economic  conditions),  just  as  little  can  the  want 
of  such  sharp  delimitation  in  the  matter  under  consideration  be  regarded  as  an  obstacle 
against  taking  the  aforementioned  contrasts  as  a  starting  point  anil  basing  the  practical 
application  of  them  on  the  difference  of  the  individual  cases. 

in  all  such  cases  a  question  of  facts  will  arise  upon  which,  in  every  individual  case, 
an  organ  of  the  State  especially  adapted  for  the  solution  of  these  problems  will  decide. 
The  Government  intends  to  make  this  institution  of  such  a  character  that  it  will  not 
only  possess  professional  competence  and  reliability  of  judgment,  but  that  the  same 
will  also  be  in  a  position  to  command,  by  the  way  in  which  it  is  selected,  a  hig^  degree 
of  authority  in  tne  eyes  of  the  public.    (Of.  the  comments  on  sec.  II.) 

The  Government  can  not  resist  the  conviction  that  combinations  contain  from  their 
very  nature  the  germs  of  excrescences,  and  that  a  most  suitable  soil  for  these  excres- 
cences is  to  be  found  in  the  midst  of  the  class  hatred  and  class  feuds  that  prevail 
throughout  the  whole  social  body.  A  quite  uncontrolled  development  of  combina- 
tions leaves  room  for  the  possibility  that  the  dan^r  of  uneconomic  prices,  uneconomic 
earnings,  and  uneconomic  restriction  of  production  should  become  an  abuse  threaten- 
ing the  whole  economic  life.  Although  this  development  has  not  reached  a  climax  up 
to  the  present,  nevertheless  the  Government  considers  itself  obliged  to  take  positive 
measures,  already  at  this  point,  with  a  view  to  the  abuses  alreadyexisting,  as  well  as 
with  a  view  to  the  aforesaid  possibility  of  future  developments.  The  thought  of  Gov- 
ernment interference  thus  broached  leads  up  to  the  frequently  ventilated  question 
whether  the  State  can  or  should  interfere  in  this  matter. 

Princij)le8  of  State  interference. — The  right  of  the  State  to  interfere  has  been  denied 
from  various  sides,  and  the  opinion  is  not  infrequently  expressed  that  the  modem 
State,  with  its  present  institutions  founded  mainly  on  the  idea  of  the  so-called  consti- 
tutional state  (Kechtsstaat),  must  refrain  from  such  a  serious  interference  with  eco- 
nomic conditions.  So  much  is  certain  that  as  a  result  of  the  rapid  emergence  of  social 
questions  modern  states  have  been  confronted  with  a  problem  which  in  difficulty  of 
solution  has  possibly  no  equal  in  history.  From  this  point  of  view  alone  it  is  clear  why 
the  responsible  circles  approach  the  legislative  treatment  of  the  great  social  problems 
only  with  the  greatest  care.  But  it  were  an  illoeical  conclusion  to  derive  from  such 
circumspect  treatment  the  conclusion  that  the  moaem  state  is  not  adapted  for  economic 
interference,  and  this  would  be  directly  contrary  to  establiahed  facts.  It  will  probably 
be  sufficient  to. recall  the  modem  social  legislation  of  Austria  in  order  to  show  that  we 
are  already  in  a  stage  of  development  tlutt  has  lon^  ago  outstripped  such  scruples. 
This  very  legislation  is  a  proof  of  the  fact  that  the  idea  of  interierence,  through  the 
power  of  the  State,  in  social  conditions  can  be  adapted  to  the  most  difficult  forms  of 
modern  social  economy;  that  the  State  is  zealously  intent  to  brin^  its  administration 
in  this  point  also  to  a  level  with  the  highest  requirements  of  the  times. 

If,  now,  doubts  about  the  p^wer  of  the  modem  State  to  interfere  in  reference  to 
this  point  can  not  be  entertained,  the  question  of  expediency  demands  a  detailed 
consideration. 
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As  already  mentioned,  the  Goveniinent  has  determined,  with  forethought,  to  mark 
off  a  regular  segment  of  the  province  of  combinations  and  to  experiment  on  the  same 
with  the  le^^islative  regulation  of  combinations.  The  principal  reason  leading  to  this 
determination  is  that  precisely  those  combinations  mat  deal  in  certain  articles  of 
consumption  subject  to  indirect  taxation  have  developed  abuses  and  economic  dan^rs 
that  ma!ke  the  interference  of  Government  appear  a  peremptory  command  of  political 
necessity.  The  interests  falling  within  the  sphere  of  the  administration  of  finances 
urgently  call  for  legislative  measures  in  their  protection,  for  these  combinations  affect 
the  whole  management,  organization,  and  success  of  important  and  rich  revenue- 
yielding  undertakings  in  a  manner  justly  regarded  by  the  public  as  a  serious  abuse, 
BO  that  legislative  regulation  of  this  matter,  more  than  any  other,  does  not  permit  of 
any  longer  postponement. 

Suaar  cartel.— -With  reference  to  this  it  is  sufficient  to  call  attention  to  the  sua^ 
cartel,  the  development  of  which  is  most  significant  in  regard  to  all  the  points  dis- 
cussed. The  Government  does  not  at  all  renise  a  hearing  to  tlie  arguments  made  in 
favor  of  the  sugar  cartel,  and  it  recognizes  particularly  that  its  existence  assures  a 
certain  stability  of  the  sugar  industry  (so  important  for  our  economic  life  and  particu- 
larly for  agriculture)  and  of  the  other  industrial  pursuits  with  it  or  depending  on  it. 
Although  the  Government  does  not  disregard  this  aspect  of  the  case,  all  the  more 
since  it  has,  as  before  stated,  always  considered  their  industrial  services  in  judging 
the  combinations,  nevertheless  the  complaints  about  the  oppressive  effects  of  the 
sugar  cartel  upon  the  consumer  and  the  beet-growing  population  could  not  be  refused 
a  serious  consideration.  It  is  well  known  that  this  combination  has  used  the  favored 
position  accorded  to  the  sugar  industry  by  a  protective  tariff  to  keep  the  price  of 
refined  sugar  for  home  use  at  a  level  which  frequently  exceeds  considerably  the  price 
of  production  and  reasonable  private  earning. 

The  sugar  industry  is  one  of  the  industnes  receiving  support  from  the  state  by 
means  of  open  export  premiumis.  This  premium  not  only  encourages  export,  but 
increases  the  rates  at  home,  the  price  of  refined  sugar  for  home  consumption  being 
raised,  over  against  the  price  in  the  markets  of  the  world,  by  the  amount  of  the  legal 
premium.  It  follows  from  this  effect  of  the  export  premium  that  consumers  in 
Austria-Hungary  must  pay  dearer  for  their  sugar,  in  spite  of  overproduction,  dian 
the  consumers  of  other  countries.  If  this  state  of  affairs  is  aggravated  by  the  fact 
that  the  refiners  of  sugar  make  agreements  to  still  further  raise  the  price  of  refined 
sugar,  then  it  is  hard  to  deny  a  certain  justification  to  an  opposition  against  such 
combination. 

The  economic  aims  of  our  legislative  revenue  and  premium  policy  have  been 
seriously  injured  irom  this  cause,  in  spite  of  the  burdens  imposed  upon  the  commu- 
nity for  the  sake  of  these  industries. 

There  is  one  thing  very  apparent  about  the  sugar  cartel,  namely,  a  number  of 
effects  that  must  be  expectea  to  appear  in  the  whole  sphere  of  industrial  production 
of  those  articles  subject  to  indirect  taxation,  as  soon  as  economic  conditions  favor  in 
a  like  manner  the  formation  of  combinations. 

Economic  reactions. — It  is  self-evident  that  such  combinations  affect  unfavorably 
the  consumption  and  consuming  power  of  the  population.  When  the  producers  of 
articles  in  daily  use  unite  to  fumisn  them  only  at  a  price  that  is  higher  than  it  would 
be  without  a  combination,  they  compel  the  population,  through  their  practical 
monopoly,  to  pay  them  a  higher  rate,  an  actual  cartel  premium. 

Of  course  this,  often  enough  arbitrary,  increase  of  prices  must  materially  impair 
the  consuming  power,  and  as  far  as  the  consumption  oi  the  articles  under  the  control 
of  combinations  keeps  on  a  certain  level,  in  spite  of  much  greater  strain  on  the  con- 
suming power,  then  this  is  accompanied  by  a  disproportionately  greater  burdening 
of  the  consumer  solely  for  the  advantage  of  the  combined  capitalists.  As  a  further 
consequence,  the  consuming  power  of  the  population  in  general,  the  standaro  of 
living,  and  the  economic  development  of  tne  classes  concerned  are  affected  detri- 
mentally. 

Just  so  much  as  the  resources  of  the  population  are  taxed  increasingly  in  favor  of 
private  enterprise,  their  resources  naturaUy  decrease  in  their  relation  to  the  state. 
Whenever  this  happens  it  thwarts  those  principles  of  revenue  policy  which  are  often 
applied  in  enacting  indirect  taxes,  such,  tor  instance,  as  that  on  the  economic  ground 
of  sparing  the  consuming  power  the  tax  rate  should  not  be  fixed  higher  than  a  ^iven 
point.  More  than  this,  the  same  economic  condition  is  produced  as  under  a  higher 
rate  of  taxation,  only  with  this  difference,  that  the  increase  in  receipts,  due  to  a 
greater  burden  on  consumption,  does  not  flow  into  the  treasury  of  the  state,  but  into 
the  pockets  of  the  members  of  the  combination. 
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The  whole  manner  of  such  organized  combination,  and  particularly  the  fixing  of 
the  prices,  amount^)  to  drawing  upon  the  resources  of  the  population  in  a  way  resem- 
bling a  Government  revenue  monopoly.  Now,  it  lies  in  the  nature  of  the  modem 
state  and  it  may  also  be  regarded  as  an  introvertible  assertion  of  modem  financial 
science,  that  a  monopoly  shall  exist  only  as  a  state  monopoly  and  for  the  purpose  of 
raisinj^  certain  indirect  taxes.  From  this  it  follows,  furthermore,  that  in  the  sphere 
of  pnvatc  economy  similar  developments  having  the  essential  characteristics  of  a 
monopoly  should  never  co .  e  into  existence  and  find  recognition  through  private 
agreements,  but  solely  through  l^islative  power.  This  view  of  the  question  puts 
into  even  stronger  light  the  inadmissibility  of  the  present  unhindered  interference  of 
the  combinations  witn  the  entire  economic  life  and  even  with  the  financial  sovereignty 
of  the  state. 

A  further  effect  of  combinations  in  this  sphere  is  frequently  the  restriction  of 
production  of  the  various  articles  of  consumption,  which  is  resorted  to  to  preserve 
prices  at  a  certain  level.  In  the  first  place,  this  opens  up  the  possibility  of  a  decrease 
of  consumption;  but^  besides,  a  decrease  in  the  number  of  workingmen  (workingmen 
proper  as  well  as  brain  workers)  usually  takes  place  in  the  industries  under  the  con- 
trol of  combinations,  or  the  wages  are  lowered,  which  brings  about  a  further  decrease 
in  consumption.  The  effect  on  the  revenue  of  the  state  is  quite  apparent  also  in  this 
way. 

But  combinations  contain  dangerous  possibilities,  not  only  in  regard  to  indirect 
taxation  but  in  reference  to  dire<'t  taxation  as  well.  It  is  an  effect  ot  combinations, 
positively  established,  though  probably  not  always  foreseen  and  intended,  that  they 
impede  or  even  hinder  the  establishment  of  new  industrial  enterprises,  since  the 
combination  frequently  directs  its  whole  undivided  strength  against  outside,  particu- 
larly new,  enterprises.  Furthermore,  the  possibility  of  competition  with  capitalists 
united  in  a  combination  is  more  than  formerly  dependent  on  me  possession  of  capital. 
An  unfavorable  influence  on  the  revenues  and  tne  natural  growth  of  tax  receipts  is 
seriously  to  be  feared  from  these  effects  of  combination. 

An  unhindered  development  of  combinations  in  the  sphere  mentioned  leads  to 
fears  of  an  economically  harmful  influencing  of  the  distribution  of  incomes.  The 
compact  and  exclusive  character  of  the  combinations  might  easily  bring  it  about 
that  the  rise  of  workingmen — of  the  artisans  and  the  brain  workers — now  employed 
in  the  mana^ng  and  planning  of  the  enterprises  into  independent  undertakers  is 
made  more  difficult,  or  possibly,  in  the  one  or  the  other  branch,  impossible.  Such  a 
condition  would  clearly  affect  seriously  the  distribution  qt  income  and  consequently, 
in  its  final  results,  the  entire  revenue  system  of  the  state,  not  to  mention  social  effects. 

But  apart  from  tbese  grounds  of  revenue  policy  reasons  of  a  general  nature  also 
speak  in  favor  of  state  interference. 

The  attempt  to  curtail  or  do  away  with  free  competition,  the  fundamental  principle 
of  the  present  economic  structure  according  to  prevalent  scientific  views,  is  a  general 
characteristic  of  combinations.  But  just  as  the  state  considers  it  more  and  more  its 
duty  to  resist  any  infraction  of  this  principle  by  taking  measures  against  unfair  com- 
petition, on  the  other  hand  weighty  considerations  compel  it  to  combat  the  preventing 
or  impairing  of  a  fair  competition  as  soon  as  these  forces  become  to  a  considerable 
degree  a  social  evil.  In  tnese  tendencies  is  expressed  the  common  aim  of  all  com- 
binations, however  different  they  may  be  in  external  appearance.  It  is  not  without 
significance  that  the  opponents  of  our  present  social  order  have  made  special  observa- 
tion of  this  throttling  of  free  competition  through  combinations  and  have  rested  on  it, 
here  and  there,  definite  hopes  for  their  plans  of  a  socialistic  state  of  the  future. 

Assuming  an  unhindered  development  of  combinations,  it  is  difficult  to  avoid 
feeling  some  concern  as  to  whether  technical  improvements  in  production  would 
continue  to  inure  to  the  benefit  of  the  community.  It  did  not  seem  necessary  to 
test  the  correctness  of  the  claim  that  the  certainty  of  gains  obtained  without  increased 
enterprise  and  the  resulting  relaxation  of  industrial  activity  might  lead  to  a  general 
retardation  of  technical  progress  in  production;  but  nevertheless  there  is  a  danger 
that  the  economic  benefits  of  these  improvements  resulting  from  the  decrease  in  Uie 
cost  of  production,  with  absolutely  stable  prices  of  the  finished  product,  will  not 
benefit  the  community,  but  will  solely  increase  the  undertaker's  j^in  through  a 
decrease  of  the  difference  between  the  cost  of  production  and  the  price  of  sale. 

The  knowledge  of  these  facts  mi^ht  in  our  time  aggravate  still  more  the  attacks 
which  are  made  even  on  a  legitimate  undertaker's  profit.  It  would  indeed  be  easier 
to  claim,  particularlv  when  whole  industries  are  combined,  that  the  industilal 
undertaker  was  saved  an  amount  of  intellectual  labor  otherwise  necessary  (informa- 
tion, calculation,  disposition,  management),  which  is  the  essential  characteristic  of 
his  activity,  and  also  in  consequence  the  just  title  to  the  undertaker's  earnings.  It 
mighty  indeed,  go  so  far,  if  the  system  of  combinations  develops  and  expands  uncon- 
trollea,  that,  instead  of  the  fluctuating  gains  representing  the  success  of  the  under- 
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taker's  efforts,  a  fixed  rate  would  become  prevalent,  a  kind  of  an  undertaker's  an- 
nuity, 80  that  the  undertaker's  profit  would  undergo,  as  it  were,  a  transition  from  the 
fluid'  into  the  solid  state. 

A  number  of  these  socially  injurious  results  of  combinations  are  attended,  further- 
more, with  certain  other  effects,  namely,  a  lessening  of  the  stimulus  and  the  oppor- 
tunity to  employ  capital  in  industrial  and  other  enterprises.  This  effects  an  mter- 
ruption  in  the  circulation  of  capital  essential  to  sound  conditions  of  social  economy, 
as  well  as  a  disturbance  of  the  necessary  balance  in  the  distribution  of  capital.  Fur- 
thermore, available  capital  is  forced  into  investments  paying  a  fixed  rate  of  interest, 
and  the  lowering  of  the  rate  of  interest,  which  of  course  is  to  be  welcomed  from  a 
social  point  of  view,  takes  place,  in  consequence  by  bounds  and  leaps  instead  of  in 
stable  development,  as  is  desirable.  Finally,  business  enterprise  and  initiative, 
which  unfortunately  are  as  yet  little  develoi)ed  with  us,  will  be  still  more  checked; 
and  in  the  place  of  capital  employed  in  the  labor  of  its  owner  the  sphere  of  interest 
for  use  of  capital  by  others — that  is,  the  sphere  of  income  without  laoor — is  enlarged 
excessively.  Many  of  these  points  discussed  can  be  summed  up  in  the  words  that, 
just  as  the  combinations  represent  the  most  advanced  form  of  organizations  of  capital 
in  modem  development  so  they  are  also  felt  to  be  an  improved  instrument  of  the 
ascendency  of  capital  over  against  economically  weaker  circles.  This  is  the  case  not 
only  with  a  view  to  the  great  mass  of  consumers,  but  especially  with  a  view  to  the 
workingmen  employed  in  the  industrial  branches  which  are  in  the  hands  of  combi- 
nations. 

These  are  much  hampered  in  their-  freedom  of  labor  when  instead  of  a  number  of 
separate  enterprises  tliey  find  themselves  confronted  with  a  concentrated  management 
comprehending  the  whole  branch  of  production;  and  they  fall  into  a  condition  of 
greater  dependence  upon  their  employers,  by  which  fact  class  feelings  might  be  seri- 
ously aggravated. 

For  all  these  reasons  State  interference  is  perfectly  justified.  It  is,  by  the  way, 
not  without  precedent.  Even  if  we  leave  out  of  account  the  historical  development 
of  our  State,  which  shows  numerous  similar  legislative  regulations  of  economic  prob- 
lems (although  th^  full  significance  of  these  was  probably  not  realized  in  most  cases), 
the  present  stage  of  development  shows  a  number  of  quite  important  spheres  where  the 
State  interferes,  for  public  reasons,  with  the  free  economic  activity  of  the  individual. 
It  is  probably  suflicient  in  this  connection  to  recall  the  well-known  cases  of  mining, 
forestry,  and  in  a  certain  sense  also  the  private  railways. 

Forms  of  State  interference. — If  the  necessity  of  State  interference  is  granted,  the 
question  arises  in  what  forms  this  interference  shall  take  place?  One  could  think  of 
two  types:  One  in  the  economic,  the  other  in  the  legal  spnere.  The  economic  inter- 
ference has  usually  been  proposed  in  the  form  of  a  lowering  of  the  protective  tariff. 
Apart  from  the  fact  that  in  consequence  of  the  customs  ana  commercial  union  with 
Hungary,  a  modification  of  the  duties  fixed  in  the  tariff  can  not  be  made  by  one  party, 
such  a  measure  can  not  be  considered,  because  it  would  endanger  the  prosperity  and 
existence  of  whole  industries  for  the  sake  of  preventing  temporarv  abuses,  and  would 
introduce  uncertainty  and  rapid  changes  into  the  desirable  stability  of  production 
and  of  commerce  and  trade.  Besides  such  a  lowering  of  the  tariff  would  essentially 
amount  to  a  penal  measure,  and,  in  direct  contradiction  to  the  fundamental  reouire- 
ment  of  aJl  punishment,  that  it  should  be  meted  out  only  to  the  guilty,  it  would  be 
an  unjust  punishment  for  all  undertakers  who  had  not  joined  the  combination,  as 
well  as  other  circles  interested  in  the  branches  concerned,  and  it  might  finally  be 
paralyzed  in  its  effects  by  the  formation  of  international  combinations. 

Apart  from  the  matter  of  taxation,  other  economic  legislative  measures  against 
abuses  of  the  combinations  are  conceivable.  Without  wishing  to  assert  the  applica- 
bility of  these  measures  to  home  conditions,  it  may  be  pointed  out,  for  the  sake  of 
completeness,  that  in  a  great  foreign  State  the  administration  of  finances  took  action 
aeaiust  the  sugar  cartel  by  becoming  itself  an  importer  of  refined  sugar.  Likewise 
the  establishment  of  State  enterprises  in  competition  would  be  imaginable  in  the 
branch  of  production  concerned,  and  complete  State  ownership  of  the  industrial  branch 
would  be  the  final  development  of  this  prmciple.  It  scarcely  calls  for  special  mention 
that  the  economic  conditions  of  our  country  ao  not  yet  call  for  such  extreme  measures, 
and  that,  as  will  be  shown  hereafter,  quite  efficient  and  not  so  radical  measures  in 
another  direction  are  at  our  disposal. 

The  second  type  of  interference  falls  within  the  legal  sphere.  Three  things  have 
been  proposed  under  this  head:  (1)  Interference  by  penal  law;  (2)  by  civil  law; 
(3)  by  administrative  law. 

I.  Penal  law, — The  combinations  do  not  furnish  a  tangible  and  promising  basis 
for  treatment  under  penal  law;  in  fact,  all  attempts  of  this  kind  from  tne  provisions  of 
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Justinian's  Code  up  to  the  most  modern  American  antitrust  legislation  are  a  succession 
of  failures. 

In  Austria  the  penal  law  of  the  year  1803,  whose  provisions  (sees.  227  to  229)  have 
been  continued  in  the  penal  law  of  the  year  1852  (sees.  479  to  481),  has  already  at- 
tempted a  regulation  of  this  question  by  declaring  agreements  of  artisans,  manu- 
facturers, etc.,  in  regard  to  fixing  tlie  prices  of  ^oods  or  wages  to  the  disadvantage  of 
the  public  or  the  workingmen,  and  also  the  withholding  of  wares  from  the  market, 
as  penal  offenses.  This  treatment  under  penal  law  in  Austria  originated  about  the 
time  when  similar  provisions  were  made  by  the  Prussian  code  TLandrecht^  and  the 
French  code  p^nal.  Their  inefficiency  has  been  proved  in  all  these  jurisdictions 
alike,  and  has  everywhere  left  a  demand  for  more  efficient  legislation. 

In  Austria  the  law  on  coalitions  of  April  7,  1870  (R.  G.  B.  No.  43).  was  supposed  to 
fulfill  the  requirements.  It  changed  the  punishable  facts  against  former  conditions 
in  such  a  way  that  no  longer  agreements  as  such,  but  only  certain  forbidden  means 
to  bring  about  such  agreements  or  to  preserve  them  (threats,  intimidation,  force)  were 
declared  punishable.  The  law  on  coalitions  abstains  from  a  treatment  of  afi;reements 
themselves  by  penal  law,  and  affects  them  solely  by  nullification  in  civil  law. 

These  provisions  of  the  law  on  coalitions  furnished,  as  is  well  known,  no  efficient 
means  for  combating  the  socially  harmful  abuses  of  combination  of  undertakers. 
The  same  is  true  of  the  well-known  article  419  of  the  French  code  p4nal,  which  has  led 
to  many  disputes  among  jurists,  but  to  no  practical  results.  Last  of  all,  American 
legislation,  which  could  scarcely  be  excelled  jn  threats  of  Draconic  penalties,  has 
been  an  absolute  failure. 

The  principal  reason  for  the  inefficiency  of  these  penal  experiments  is  to  be  found 
in  the  difficulty,  caused  by  the  peculiar  nature  of  the  subject,  of  obtaining  a  concise 
formulation  of  the  punishable  facts.  Either  the  definition  ia  too  broad,  and  then  the 
inadvisability  of  a  strict  application  of  the  penalties  lead,  as  usual,  to  laxnees,  or  the 
definition  is  too  narrow,  m  which  case  many  things,  to  begin  with,  lie  outside  the 
limits  of  the  law,  and  it  fails  to  a  great  extent  in  its  purposes.  The  same  difficulty 
presents  itself  on  attempting  to  fix  the  severity  of  tne  penalty.  If  the  law  is  too 
severe,  it  restricts  the  whole  freedom  of  industrial  life  and  is  not  applied;  if  the  severe 
penalties  are  confined  to  the  most  glaring  cases,  the  whole  conception  of  such  penal 
laws  is  one  sided,  and  fails  in  a  large  number  of  cases  demanding  a  legal  regulation. 
But  the  more  difficult  a  satisfactory  definition  of  the  punishable  offense  is  Die  more 
difficult  is  also  a  judicial  condition  which  -by  its  essential  character  is  tied  to  the 
employment  of  clear  definitions  and  which  must  necessarily  be  embarassed  by  great 
ana  unaccustomed  difficulties  in  trying  to  jud^e  such  complicated  economic  ques- 
tions. Finally,  the  inducements  aiid,  as  American  experience  has  shown,  the  suc- 
cess in  evading  the  laws  grow  in  direct  proportion  to  the  severity  of  the  penalties. 

These  experiences  always  led  to  such  results  that  now^  the  method  of  p«nal  repres- 
sion of  combinations  is  no  longer  considered  adequate  by  itself. 

II.  Civil  law.— The  second  method  of  comhating  the  harmful  social  abuses  of 
combinations  leads  into  the  domain  of  private  law.  In  this  domain  the  measures 
proposed  consist  principally  of  denying  to  agreements  of  combinations,  more  or  less 
completely,  efficiency  in  private  law,  be  it  that  the  right  of  entering  complaint,  solely, 
is  denied,  be  it  tliat  the  nullity,  invalidation,  or  legal  inefficiency  is  expressly  stated. 
The  more  denial  of  the  right  of  complaint  has  up  to  tne  present,  as  far  as  is  known,  been 
employed  by  no  legislation,  and  such  a  measure  would  indeed  be  a  half  measure  and 
clearly  inefficient.  .Nevertheless,  attempts  at  legislation  to  establish  a  norm  for  the 
invalidation  of  the  agreements  made  by  combinations  are  anything  by  rare.  In  this 
category  lielongs.  particularly,  the  legistation  of  countries  that  apply  to  combinations 
penal  sanctions  from  which  the  invalidation  of  such  a^reemeiite  also  in  private  law 
follows  as  a  self-evident  consequence. 

But  a  solution  of  the  difficulty  by  civil  law  is  attempted  by  that  legislation  which 
finds  protection  against  the  harmful  social  effects  of  combinations  solely  in  a  refusal 
to  recognize  them  in  civil  law.  Apart  from  the  principal  question  still  to  be  consid- 
ered, namely,  that  of  adequate  efficiency  of  such  civil-law  provisions,  the  purely  tech- 
nical side  of  legislation,  namely,  the  comprehensive  formulation  of  the  provisions  for 
the  whole  subject  of  combinations,  offers  some  difficulty,  and  parallel  with  this  diffi- 
culty the  practical  application  by  the  judge  will  usually  be  vacillating,  if  for  no  other 
reason  on  account  of  the  necesMUT^  classification  of  the  individual  cases  under  the 
head  of  the  conomic  categories  made,  from  which  fact  the  practical  efficiency  of  the 
law  becomes  doubtful.  An  example  in  point  is  the  law  on  coalition  of  the  year  1870, 
which  in  its  civil-law  parts  (sees.  2  and  4)  does  not  comprehend  the  subject  of  com- 
binations at  all  exhaustively  and  has  remained  almost  witnout  application  in  practice. 

As  far  as  the  civil-law  part  of  the  law  on  coalitions  is  concernea,  it  is,  to  say  the  least, 
doubtful  from  the  wording  of  section  4  if  it  is  applicable  to  agreements  about  the 
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quantity  of  the  output,  the  dividing  up  of  market  territor>%  and  in  general  to  such 
agreements  as  effect  an  increase  of  prices  only  indirectly;  but  it  is  certain  that  section 
4  of  this  law  does  not  apply: 

(a)  1^0  agreementa  which  aim  at  no  increase,  but  solely  at  the  fixing  of  the  prices  of 
wares,  in  spite  of  the  appearance  of  more  favorable  conditions  of  pnxiuction,  so  that 
the  profits  from  the  conditions  of  the  market  are  confined  solely  to  the  combined 
undertakers,  while  the  people  are  excluded  from  participation  in  them. 

(6)  To  agreements  wnicn  concern  the  purchase  price  of  partially  manufactured 
Icicles,  raw  materials,  etc.,  whether  by  a  direct  agreement  about  prices  or  by  a  divi- 
sion of  the  territory  of  the  markets  where  purchases  are  made.    (Kayonirung.) 

(c)  To  agreements  in  reference  to  the  more  favorable  development  of  other  condi- 
tions of  production,  as,  for  instance,  agreements  fixing  the  amount  to  be  paid  for  trans- 
portation, insurance,  etc.  [Probably  referring  to  discriminating  rates  of  various 
kinds.] 

But  even  in  the  remaining  limited  domain  of  the  applicability  of  the  law  on  coali- 
tions this  law  has  almost  never  been  applied,  since  an  occasion  for  asserting  the  inva- 
lidity in  civil  law  of  combinations  coming  under  this  law  has  never  arisen.  Quite 
naturally,  for  it  is  the  nature  of  these  organizations  that  members  of  the  combination 
need  the  protection  of  the  State  and  recognition  by  the  State  much  less  than  in  most 
of  the  other  domains  of  private  law.  This  is  the  case  principally  because  through  tiie 
customary  means  of  courts  of  arbitration  an  enforcement  of  contract  is  possible  in  spite 
of  the  invalidity  of  an  agreement  in  civil  law.  It  must  at  least  be  considered  very 
doubtful  whether  under  the  present  law  of  legal  procedure  the  awards  of  courts  of 
arbitration  which  refer  to  the  fulfillment  of  the  agreements  of  a  combination  can  be 
attacked  in  their  material  contents  or  in  their  enforcement  an  account  of  the  invalid 
i^reements  of  a  combination  which  is  their  foundation.  A  chanee  was  indeed  brouji^ht 
about  with  reference  to  this  point  through  the  new  legislation  relating  to  suits  in  civil 
law  by  declaring  invalid  in  luture  (by  force  of  sec.  595,  1,6.  and  sec.  598  of  the  law  of 
August  1,  1895,  R.  G.  B.  No.  113)  awards  of  arbitration  which  violate  binding  provi* 
sions  of  the  law,  and,  in  consequence,  also  such  awards  as  aim  at  enforcing  an  agreement 
l^ally  invalid  according  to  section  4,  and  therefore  incapable  of  execution.  In  refer- 
ence to  the  decisions  of  bourse  courts  of  arbitration,  similar  provisions  have  been  made, 
by  article  25  of  the  law  introducing  the  civil-law  statutes  of  August  1,  1805  (R.  G.  B. 
No.  112),  and  by  article  54  of  this  introductory  law  the  provisions  are  already  in  force.« 

But  even  such  a  perfecting  of  the  sanctions  of  invaliaity  in  civil  law  would  scarcely 
be  sufficient  for  combating  socially  harmful  combinations.  It  is  an  innate  character- 
istic of  combinations  that  invalidity  in  private  law  amounts  to  but  little.  For  the 
injury  resulting  to  the  members  of  a  combination,  both  at  present  and  in  the  future, 
from  an  infraction  of  the  a^ement  would  be  so  considerable  that  simple  considera- 
tions of  self-interest  are  sufficient  to  prevent  a  breach  of  the  agreement.  These  inter- 
ests, as  well  as  considerations  of  business  honor  and  of  trust  and  faith  in  business  rela- 
tions, are  a  firm  bond  that  holds  and  unites  the  members  of  a  combination  in  spite  of 
aU  invalidity  in  private  law.  It  should  be  added  that  agreements  of  combination  can 
almost  without  exception  be  so  worded  as  to  allow  of  withdrawal  at  certain  terms,  so 
that  withdrawal  from  a  combination  is  also  possible  without  breach  of  contract. 

A  recognition  of  the  inefficiency  of  legislation  in  private  law  has  caused  some  legie- 
latures  of  America  to  make  a  more  thorough  experiment  in  the  domain  of  private  law, 
and  to  proceed  against  socially  harmful  combinations  and  its  members  with  a  civil-law 
anathema,  as  it  were,  such  as  a  remission  of  the  obligation  of  purchasers  to  pay  over 
against  members  of  certain  combinations  of  undertakers,  the  enactment  of  a  special  lia- 
bility to  damages^  finally  the  general  right  of  any  individual  to  appeal  to  the  courts  in 
the  manner  of  an  actio  popularise  in  order  that  these  may  declare  invalid  certain  com- 
binations as  contrary  to  public  policy.  These  attempts  also  seem  to  lead  to  no  satisfac- 
tory solution  of  the  problem.  Either  they  are  a  combination  with  the  penal-law  treat- 
ment, in  which  case  the  objections  already  stated  hold  true,  or  they  are  an  accessory 
attached  to  invalidity  at  civil  law,  which  then  shares  in  inefficiency  the  fate  of  the 
principal.  This  is  the  case  because  such  legislation  as  the  release  from  obligation  to 
pay  for  purchases  made  from  combinations  is  unreasonable;  it  is  not  in  accordance 
with  popular  standards  of  justice,  and  therefore  is  not  enforced. 

Thus  experiences  with  mere  legislation  by  civil  or  penal  law  lead  to  the  conviction 
that  the  significant  functions  of  the  combinations  go  far  beyond  the  domain  of  civil  and 
penal  law,  and  that  therefore  a  solution  of  the  problem  can  only  be  found  by  methods 
progressing  beyond  these  limits. 

a  Cf.  also  art.  30  of  the  law  introducing  the  statute  of  execution  of  May  27,  1906 
(R.  G.  B.  No.  78). 
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III.  Administrative  law, — The  next  proceeding  is  usually  designated  as  the  admin- 
istrative. The  conviction  which  lies  at  the  basis  of  the  proposals  herein  made  is  that 
the  most  interesting  aspect  to  the  State  in  the  development  of  combinations  is  the  de- 
marcation of  the  limit  beyond  which  combinations  become  an  evil  to  the  immunity. 

But  this  demaraction  belongs  undoubtedly  to  the  domain  of  economic  policy  and 
therefore  among  the  problems  which  belong,  in  the  modem  State,  to  the  executive 
in  the  proper  sense,  for  which  reasons  all  the  norms  for  the  solution  of  these  problems 
through  the  executive  belong  to  the  sphere  of  administrative  law.  To  this  internal 
reason  for  the  competence  of  the  State  executive  is  added  this  very  important  consid- 
eration of  expediency,  that  the  nature  of  the  subject  requiring  regulation  demands  an 
elastic  apparatus,  such  as  can  only  be  furnished  by  the  executive.  This  branch  is  by 
its  nature  capable  to  attain  that  which  the  inelastic  appliances  of  mere  invalidity  in 
civil  law  and  responsibility  in  penal  law  are  incapable  of;  adaptation  to  all  the  varying 
demands  of  the  complex  and  many-sided  modem  economic  life,  which  has  reached  in 
combinations  a  particularly  remarkable  phase  of  development. 

The  reception  of  these  &ct8  has  in  recent  times  led  to  the  conviction  that  only 
administrative  regulation  of  combinations  of  undertakers  can  lead  to  a  satisfactory 
solution  of  the  problem.  Prof.  Adolf  Menzel  particularly  advocated  this  measure  in 
his  report  made  in  the  autumn  of  1894  to  the  Association  for  Social  Politics  (Verein  fur 
Social  Politik),  and  since  that  time  this  conception  has  gained  many  adherents. 
Even  with  this  form  of  regulation  many  systems  are  conceivable.  The  idea  that  first 
suggests  itself  is  to  extend  also  to  combinations  the  system  of  concessions  introduced 
by  law  of  November  26,  1852  (R.  G.  B.  No.  253),  for  our  industrial  associations.  But 
serious  considerations  may  be  adduced  against  this.  There  would  be  a  danger  that 
the  combinations,  which  would  hold  a  concession  from  the  State,  would  envelop  them- 
selves with  the  mantle  of  State  authority  and  that  they  would  employ  for  their  pur- 
poses the  dignity  of  the  State,  and  in  this  way  strengthen  their  economic  ascendency 
still  more.  For  these  reasons  misgivings  have  often  been  felt  with  reference  to  the 
system  of  concessions  prevailing  in  Austria,  although  these  concessions  concerned 
forms  of  association  that  are  more  removed  from  the  conflicts  of  economic  life.  How 
much  more  strongly  would  these  misgivings  make  themselves  felt  if  the  system 
of  concessions,  and  with  it  a  portion  of  State  authority,  were  applied  to  associations 
which  at  present  represent  the  most  highly  potentiated  form  of  the  power  of  united 
capital,  the  most  hotly  disputed  ground  of  nerce  conflicts  of  di£ferent  interests  and 
different  classes,  yea,  are  in  many  cases  fighting  organizations  directly  intended  for 
economic  warfare. 

Secondly,  a  pure  r^istry  system  (Anzeigesystem),  after  the  model  of  the  law  on 
associations  of  November  15,  1867  (R.  G.  B.  No.  134),  is  conceivable.  According 
to  such  a  law  all  combinations  would  have  to  be  reported  to  the  administrative  au- 
thorities, and  if,  after  a  certain  term,  no  objection  was  raised  they  would  then  obtain 
a  legal  exisence  and  would  have  a  claim  to  a  certification  of  this  existence  or  of  the 
absence  of  any  objection. 

While  on  the  one  hand  the  State  executive  would  thus  be  forced  into  the  indirect 
approval  of  the  legality  of  combinations,  it  would  on  the  other  hand  be  without 
beneficially  effective  influence  on  the  actions  of  the  combinations.  For  the  forms 
of  a  State  interference  (Ingerenz)  provided  by  the  above-mentioned  law,  the  sending 
of  an  official  (Gommiss&r)  and  dissolution  in  case  of  the  subsumption  of  the  combi- 
nation under  the  head  ot  certain  specified  kinds  of  facts,  without  the  possiblity  of  a 
continuous  satisfactory  control  from  point  of  view  of  public  welfare,  do  not  at  all 
suffice  for  the  demands  of  the  State  over  against  the  very  peculiar  and  manifold  forms 
of  the  combinations. 

The  establishment  of  a  cartel  bureau  fspecial  Government  department  of  industrial 
combinations]  would  afford  a  third  kina  of  administrative  regulation,  many  varying 
forms  of  which  have  been  proposed,  ranging  from  a  mere  "bureau  of  publicity"  up 
to  a  kind  of  bureau  of  concession,  which,  by  entering  and  striking  out  combuiations 
in  a  special  register,  would  be  authorized  to  formally  pronounce  their  recognition 
by  the  State  or  witndraw  it.«  But  the  more  closely  the  different  proposals  about 
the  organization  of  such  a  bureau  are  scrutinized  the* more  it  becomes  apparent  that 
the  organism  of  this  bureau  is  of  no  particular  significance — that  rather  everything 
depends  on  the  character  of  the  material  norms,  whose  execution  is  intrusted  to  it. 
Naturally  the  question  arises  whether  in  the  execution  of  these  norms  the  establish- 
ment of  a  separate  organ  of  the  administration  is  necessary  or  whether  this  problem 
can  not  be  just  as  well  solved  within  the  limits  of  the  existing  administrative  organism. 

oCf.  the  memorial  of  the  chamber  of  commerce  and  trade  i^t  Prague,  directed 
to  the  imperial  royal  ministry  of  commerce  in  reference  to  the  regulation  of 
combinations,  Prague,  1896,  pp.  126  ff. 
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If,  namely,  the  cartel  bureau  is  to  have  merely  the  function  of  regbtering,  this  can 
be  done  aa  well  by  making  the  registry  obligator>'  with  any  public  department,  and 
in  that  caae  the  name  "cartel  bureau,"  witn  which  would  be  associated  ordinarily 
the  idea  of  a  far  more  comprehensive  governmental  authority,  would  scarcely  be 
appropriate.  The  question  is  entirely  left  out  of  consideration  how  far  such  a  mere 
function  of  registering  would  at  all  answer  the  legal  aims  of  a  regulation  of  combina- 
tions. If  the  registry  system  is  developed  and  if,  with  the  obligation  to  report,  there 
are  connected  material  effects  ^validity,  the  right  of  legal  complaint  under  certain 
circumstances,  liability  to  punisnment),  then  it  appears  that  the  principal  significance 
does  not  lie  in  the  institution  of  the  cartel  bureau  as  such,  but  in  the  regulations  to 
be  applied  by  the  same,  the  interpretation  of  which  will  be  different,  according  to 
their  contents.  Therefore  every  development  of  this  bureau  into  a  regular  bureau 
of  concessions  would  be  repugnant  from  the  consideration  that  the  granting,  of 
attributes  of  State  authority  to  combinations  is  to  be  avoided  under  all  circumstances. 

Thus  the  conviction  is  established  that  the  cartel  bureau  is,  as  it  were,  merely  the 
hull,  and  that  the  real  kernel  is  to  be  found  in  the  regulations  according  to  which  the 
cartel  bureau  or  another  or^n  of  the  State  would  have  to  proceed.  Only  in  one  case 
would  such  a  proposal  obtain  independent  significance  for  the  regulation  of  combina- 
tions, namely,  if  the  cartel  bureau  were  to  receive  the  character  of  a  governmental 
institution  that  is  independent  of  the  general  administrative  organism,  and  privileged 
to  decide  independently  in  matters  of  combinations.  In  this  way  the  idea  of  an 
administrative  cartel  court  is  reached,  which  has  lately  been  proposed  by  an  eminent 
authority.<^  But  this  proposal  also  causes  many  misgivings.  As  already  explained, 
the  function  of  the  State  administration  in  matters  of  the  combinations  is  a  part  of 
its  practical  economic  policy,  and  the  Grovernment  is  therefore  of  the  opinion  that 
the  solution  of  these  questions  should  be  transferred,  according  to  their  nature  and 
according  to  all  precedence  in  our  legislation,  not  to  a  court,  though  it  be  only  a 
forum  for  the  settlement  of  administrative  Questions,  but  rather  to  the  sphere  of  ad- 
ministration in  the  narrower  sense  of  the  word.  And  even  within  this  sphere,  divided 
as  it  is  into  (1)  the  decision  of  individual  rights  by  due  authority  (instanzmassige 
Entscheidung),  and  (2)  into  the  so-called  free  administration  (freie  Verwaltung) 
through  which  the  State,  with  unbiased  judgment  and  to  the  best  of  its  ability,  cares 
for  the  intersts  of  public  weal,  the  second  only,  i.  e.,  the  free  administration,  will 
be  satisfactory  in  dealing  with  combinations. 

It  is  further  inherent  in  the  nature  of  a  judicial  decision  that  the  same  pronounces 
solely  judgments  of  a  declarative  nature;  that  is,  it  clears  up  the  cases  m  question 
whicn  fall  under  the  head  of  laws  which  were  already  in  force  before  the  beginning 
of  litigation.  But  the  decisions  of  the  executive  in  matters  of  combinations  must  be 
of  a  constructive  (constitutiv-)  nature,  for  these  decisions  must  grasp  the  varying 
economic  conditions  ^Conjuncturen)  of  each  industrial  branch,  and  bring  about,  within 
these  conditions,  sucn  relations  as  will  harmonize  public  and  private  interests.  Such 
administrative  decisions,  which  have  the  force  of  norms  of  public  law  issued  by  virtue 
of  the  power  to  establish  rules  (Verordnungsgewalt),  must  not  by  any  means  be  based 
solely  on  the  legal  and  economic  conditions  that  exist  at  the  promoting  of  a  combina- 
tion or  the  formulation  of  any  particular  measure  of  a  combination,  but  it  must  also 
follow  the  later  economic  development  as  being  a  very  important  factor.  Also  ifor 
this  purpose  a  judicial  decision  is  not  well  adapted,  because  it  can  not,  by  principle, 
take  into  consideration  the  changes  which  have  later  developed  in  the  most  cases. 

To  these  considerations  of  principle  is  added  the  important  practical  consideration 
that  the  judicial  procedure  aoes  not,  from  its  character,  give  assurance  of  the  neces- 
sary dispatch  of  decision  which  \b  necessary  here  where  the  immediate  consideration 
of  sudden  development  of  economic  life  is  in  question.  It  might  therefore  easily 
happen  that  a  juoicial  decision  would  become  effective  only  after  the  favorable  eco- 
nomic conditions  had  been  fully  exploited  and  when  the  combination,  having  gained 
its  end,  had  been  already  dissolved.  Even  if  such  a  proceeding  should  be  endowed 
with  a  quasi  power  of  injunction  (interdictenschutz)  (the  propositions  as  yet  made 
have  not  gone  so  far),  and  if  this  power  were  carried  out  in  the  most  summary  fashion 
(for  instance,  after  analogy  of  the  posaessioniim  suTrnnariissimu'm),  it  would  probably 
be  inefficient,  because  it  would,  even  then,  not  respond  to  the  double  requirements 
of  a  (juick  and  at  the  same  time  exhaustive  decision. 

Final  remits. — ^As  a  result  of  these  considerations  the  Government  determined  to 
adopt  none  of  these  systems,  but  rather  to  select  another  type,  which  unites  elements 
of  tne  registry  and  prohibitory  system  into  one  system  of  administrative  regulation, 
combining  therewith  at  the  same  time  regulations  of  a  penal  and  civil  nature.    This 

<>Cf.  Dr.  Emil  Steinbach:  Legal  Transactions  of  Economic  Oiganizations,  Vienna, 
1897,  p.  183. 
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combination  ifl  the  system  embodied  in  the  present  bill,  which  provides  for  registration 
and  the  right  of  supervision  and  prohibition  by  the  State,  with  sanctions  of  invalidity 
in  civil  law  and  prosecution  in  penal  law. 

The  Government  consideis  it  an  advantage  of  this  regulation  that  it  expresses  in 
this  form  no  positive  approval  of  individual  combinations,  but  while  confining  itself 
to  a  passive  attitude  (Assistenz),  nevertheless  remains  in  a  positions  to  obtain  a  perfect 
insist  into  the  character  and  enects  of  these  combinations  and  to  protect  the  interests 
of  the  population  and  State  treasury  against  possible  abuses. 

The  proposed  regulation  of  combinations  is  based  on  this  fundamental  idea.  At 
the  same  time  the  Government  feels  confirmed  in  its  belief  that  this  law  will  be  an 
efficient  weapon  against  abuses  of  combinations,  principally  from  the  fact  that  it 
knows  itself  to  be  one  with  the  incessant  wishes  of  public  opinion.  If  Macaulay  said 
that  a  law  had  no  eyes  and  no  hands,  and  was  nothing  but  a  piece  of  paper  as  long  as 
public  opinion  did  not  breathe  the  breath  of  life  into  the  dead  letter,  tnen  the  C^v- 
emment  can  assume  that  this  law  will  not  lack  vitality.  The  Government  also  hopes 
that  the  law  will  have  influence  b}^  the  mere  fact  of  its  existence  and  prevent  hanmul 
abuses  of  combinations  in  its  province.  For  the  Government  wishes  to  prevent  only 
these  abuses,  not  combinations  in  general,  and  as  the  Government  combats,  in  the 
interests  of  the  community,  the  abuses  of  combinations,  it  considers  itself  justified,  at 
the  same  time,  to  insure  for  the  legitimate  purposes  of  combinations  a  sufficient  degree 
of  liberty. 


APPENDIX  D. 


Foreign  Legislation  Reoabdino  Corporations  and  Industrial  Combinations. 

CHAPTER  I. — introduction. 

The  forms  of  industrial  combinations  have  been  shown  to  be  dependent  to  so  gieat 
a  degree  upon  the  corporation  laws  of  the  countries  in  which  they  are  formed  that  it 
has  seemed  best  to  present  the  leading  principles  of  the  corporation  law  of  several 
countries,  including  some  of  the  English  colonies. 

To  collect  material  that  should  be  trustworthy  and  as  complete  as  possible,  a  series 
of  questions  r^^arding  corporation  laws  were  prepared  and  sent  through  tne  State 
Department  to  representatives  of  the  United  States  in  the  sevend  countries  under 
consideration,  requesting  them  either  themselves  to  make  the  proper  digest  df  tiie 
laws,  by  answering  the  questions,  or  to  send  to  the  Industrial  Commission  the  laws 
needed  for  such  purpose.  In  connection  with  the  report  from  each  country  a  note 
will  indicate  whether  the  digest  was  made  in  the  country  concerned,  or  whether  the 
laws  were  sent  from  that  coimtry  and  the  digest  made  under  the  supervision  of  the 
expert  agent  in  the  offices  of  the  Industrial  Commission. 

The  topics  on  which  information  was  requested  were  as  follows: 
Capitalization  and  methods  of  paying  in  capital. 
Methods  of  promoting  and  liability  of  promoters. 
Liability  of  stockholders. 
Duties  and  responsibilities  of  directors. 
Restrictions  upon  directors  in  dealing  in  stocks  and  otherwise. 
Regulations  regarding  prices  of  products. 
R^ulations  regarding  profits  and  dividends. 

R^ulations  regardinjg  ownership  of  stock  in  other  corporations,  or  the  combi- 
nation of  different  corporations. 

(t)    Reports  to  be  made  to  the  Government. 

(ib)    Reports  to  be  made  to  the  stockholders. 

(/)  Privileges  of  stockholders  regarding  examination  of  books  and  oversight  of 
business. 

(m)  Methods  of  taxation  of  coiporations. 

(n)  Special  methods  of  control  by  the  Government. 

(o)  A^so  special  laws  covering  monopolies,  especially  those  concerning  the  private 
capitalistic  monopolies  known  as  trusts. 

Judging  from  tne  experience  of  the  United  States,  it  seemed  that  strict  legislation, 
propeny  enforced,  n^rding  capitalization,  promotion,  and  the  liability  of  directon, 
stockholderB,  and  officers  might  possibly  prevent  some  abuses  that  seemed  to  have 
arisen  in  the  United  States,  or  that  these  regulations  might  determine  to  a  considerable 
extent  the  form  which  industrial  combinations  would  take  in  the  various  countries. 
Likewise,  it  seemed  probable  that  the  nature  of  the  control  of  the  Government  over 
such  ccnporations,  the  dejB^ree  of  publicity  insisted  upon  in  their  operations,  and  other 
regulations,  might  materially  affect  such  org[anizations.  The  study  of  these  laws  and 
of  the  experience  of  the  countries,  as  found  m  Part  I  of  this  volume,  shows  that  there 
is  an  intimate  connnection  between  the  corporation  laws  and  the  oiganization  of  in- 
dustrial combinations. 

Inquiry  was  also  made  regarding  laws  restricting  monopolies,  or  those  directed 
toward  either  the  prevention  or  the  r^uUtion  of  the  modem  industrial  combinations. 

Without  attempting  to  analyze  in  detail  the  effects  of  the  various  provisions  in  the 
laws  of  the  different  countries  in  these  particulars,  as  that  would  involve  to  a  con- 
siderable degree  a  restatement  of  the  facts  in  Part  I,  compared,  point  by  point,  with 
the  laws  digested  in  Part  II,  it  will  perhaps  suffice  to  mention  briefly  the  following 
general  provisions  of  corporation  laws,  in  several  of  the  countries,  that  seem  to  have 
been  of  chief  influence  in  determining  the  form  of  industrial  combinations,  or  in  pre- 
venting abuses  of  great  corporations  in  the  different  countries,  with  a  word  as  to  the 
nature  of  this  influence. 

453 


454  SHERMAN  ANTITRUST  LAW. 

The  English  law  attempts  to  restrict  capitalization  of  corporations  primarily  by 
enforcing  publicity.  Tlie  articles  of  association  are  to  be  filed  with  the  registrar  of 
joint  stock  companies,  and  it  is  also  required  that  copies  of  the  contracts  with  vendors 
of  separate  establishments  uniting  into  a  single  joint  stock  company  be  filed  also. 
All  shares  are  held  to  be  issued  as  if  for  cash,  and  owners  will  be  held  liable  on  that 
basis  unless  such  contracts  are  filed. 

In  other  countries  the  appraisal  of  properties  to  be  bought  by  the  corporatioa  in 
exchange  for  stock  is  under  such  careful  regulations,  with  due  inspection  by  the  gov- 
ernments, that  stock  watering  is  even  more  difficult. 

It  is  of  course  true  that  where  property  is  intangible  in  its  nature,  like  patents,  or 
where  property  is  situated  in  foreign  countries — as^  for  example,  in  the  case  of  mining 
companies  in  the  colonies — there  is  at  times  exploitation  of  tne  public  through  purely 
speculative  means  similar  to  those  employed  at  times  in  the  United  States. 

In  practically  all  the  foreign  countries  under  consideration  the  promoter  is  held 
very  strictly  accountable  for  the  representations  and  promises  put  forth  in  proepectuaeB, 
ana  the  nature  of  the  payment  for  his  services  must  oe  so  distinctly  made  clear  to  the 
stockholders  that  Uiere  is  little  likelihood  of  his  making  unreasonable  gains.  In  many 
cases  the  pay  of  the  promoter  may  be  considered  large,  but  it  is  not  secret.  Such  deli- 
cate and  difficult  work  often  deserves  laige  pay. 

Directors  of  corporations  in  practically  all  European  countries  seem  to  be  held  con- 
siderably more  strictly  responsible  for  their  opentions  than  is  usual  in  the  United 
States,  although  in  many  cases  the  provisions  of  the  law  are  not  materially  different. 

One  noteworthy  factor  in  the  laws  of  several  countries  is  that  instead  of  a  small  corps 
of  officers  electea  by  a  body  of  director,  as  in  the  United  States,  with  practically  all 
the  active  executive  work  left  to  one  officer  or  a  small  corps  of  officers,  we  find  a  genial 
executive  committee,  who  manage  the  executive  work  as  a  body,  and,  associated  with 
them,  a  supervisory  body,  with  full  powers  of  inspection  and  indirect  control.  The 
policy  is  one  rather  of  executive  boards  than  of  single  executives. 

Much  care  is  very  generally  taken  to  have  the  auditors  entirely  independent  of  the 
boards  of  directors,  both  as  regiards  their  appointment  and  pay  and  as  regards  their 
methods  of  work.  The  accounts  also  are,  generally  speaking,  to  be  made  public  in 
considerably  more  detail  than  is  required  in  the  United  States,  the  law  itself  frequently 
prescribing  special  methods  in  which  the  books  shall  be  kept  or  special  principles  to 
be  followed  in  preparing  the  balance  sheet. 

While  the  laws  in  most  of  the  countries  do  not  directly  restrict  directors  or  managera 
of  corporations  from  speculating  in  their  stocks,  indirectly  the  responsibility  of  direc- 
tors is  such  that  private  speculation  under  such  circumstances  seems  to  be  very  aeldom 
found. 

Generally  speaking,  especially  in  the  German  countries,  the  Government  requires 
very  detailed  reports  to  be  made  regarding  the  condition  of  business,  partly,  evidently, 
for  the  sake  of  keeping  the  stockholderB  and  the  public  iidormed  reig^uding  the  nature 
of  the  business  of  the  corporations,  but  also  for  the  purpose  of  taxation.  In  some  of 
the  countries  the  rate  of  taxation  on  corporations  is  high  and  is  in  the  nature  of  an 
income  tax,  so  that  it  becomes  necessary  that  the  Government  be  informed  regarding 
even  the  details  of  the  business. 

Generally  speaking,  the  European  countries  have  no  laws  regarding  monopolies 
that  are  specially  restrictive,  witn  the  p  ssible  exception  of  France;  but  the  rigidity 
of  the  corporation  laws  render  several  of  the  abuses  wnich  seem  common  in  the  United 
States  almost  impossible,  and  the  liberality  of  the  governments  in  promoting  agree- 
ments regarding  output  and  prices  has  perhaps  prevented  the  combinations  mm 
taking  so  unified  a  form  that  the  governments  would  feel  called  upon  to  impose  any 
special  restrictions.  As  has  been  explained  in  Part  I,  laws  giving  somewhat  more 
careful  supervision  of  the  affairs  of  industrial  combinations  in  the  future  are  under 
contemplation  in  some  of  the  States. 

CBAFTSR  n. — BNOLAND.a 

A. — Capitalization  and  methods  of  paying  in  capital. 

Section  1.  Butinesa  may  begin  be/ore  capital  hai  been  paid. — ^A  company  may  com" 
mence  business  before  the  whole  amount  of  its  capital  has  been  subscribea. 

Ssc.  2.  Redtution  of  capital. — A  company  may  by  resolution  reduce  its  capital, 
''but  no  such  resolution  for  reducing  the  capital  of  any  company  shall  come  into  opera- 
tion until  an  order  of  the  court  is  registered  by  the  registrar  of  joint  stock  companes.  "6 

a  The  digests  of  the  corporation  laws  of  England  and  the  English  colonies  were 
made  by  Herbert  A.  Heminway. 
^  See  sec.  64  post  (Companies  act,  1867,  sec.  9). 
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Sbc.  3.  Increase  of  capital. — The  directoiB  may,  with  the  sanction  of  a  special  reso- 
lution of  the  company  previously  given  in  general  meeting,  increase  its  capital  by  the 
inue  of  new  shares,  such  aggregate  increase  to  be  of  such  amount,  and  to  be  divided 
into  shares  of  such  respective  amounts,  as  the  company  in  general  meeting  directs,  or, 
if  no  direction  is  given,  as  the  directors  think  expedient.^ 

Sbc.  4.  Manner  in  which  shares  are  to  be  issued  arii  hdd. — Every  share  shall  be  deemed 
and  taken  to  have  been  issued  and  to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash,  unless  the  same  shall  have  been  otherwise  determined  by  a 
contzact  duly  made  in  writing  and  filed  with  the  registrar  of  joint  stock  companies  & 
at  or  before  the  issue  of  such  diares. « 

B. — Methods  of  promoting  and  liability  of  promoters. 

Sec.  5.  IMt  ofdireaors  to  be  presented  at  time  of  registration. — On  the  application  for 
registration  of  tne  memorandum  and  articles  of  association  of  a  company  the  applicant 
shall  deliver  to  the  registrar  a  list  of  the  persons  who  have  consented  to  be  directors 
of  the  company^  and  if  this  list  contains  the  name  of  any  person  who  has  not  so  con- 
sented the  applicant  shall  be  liable  to  a  fine  not  exceeding  £50. << 

Sec.  6.  Special  requirements  as  to  particulars  of  prospectus, — Evei^  prospectus  issued 
by  or  on  benalf  of  a  company,  or  any  person  engaged  or  interested  in  the  formation  of 
the  company,  must  state  (a)  the  contents  of  the  memorandum  of  association,  with  the 
names,  aescnptions,  and  addresses  of  the  signatories,  and  the  number  of  snares  sub- 
scribea  for  by  them,  respectively;  and  the  number  of  founder's  or  management  shares, 
if  any,  and  the  nature  and  extent  of  the  interest  of  the  holders  in  the  property  and 
profits  of  the  company;  and  (&)  the  number  of  shares,  if  any,  fixed  by  tne  articles  of 
association  as  to  tne  qualification  of  a  director,  and  any  provisions  in  the  articles  of 
association  as  to  the  remuneration  of  directors;  and  (c)  the  names^  descriptions,  and 
addresses  of  the  directors  or  proposed  directors;  and  (d)  the  mimmum  subscription 
on  which  the  directors  mav  proceed  to  allotment  and  the  amount  payable  on  applica- 
tion and  allotment  on  each  share,  and  in  the  case  of  a  second  or  subsequent  oner  of 
shares  the  amount  offered  for  subscription  on  each  previous  allotment,  and  the  amount 
actually  allotted,  and  the  amount,  if  any,  actually  paid  on  such  shares;  and  (e)  the 
number  and  amount  of  shares  and  debentures  issued,  or  agreed  to  be  issued,  as  fully  or 
partly  paid  up  otherwise  than  in  cash,  and  in  the  latter  case  the  extent  to  which  tney 
are  so  paid  up,  and  in  either  case  the  consideration  for  which  such  shares  or  debentures 
have  oeen  issued  or  are  proposed  or  intended  to  be  issued;  and  (/)  the  names  and 
addresses  of  the  vendors  of  any  property  purchased  or  acquired  by  the  company,  or 
proposed  to  be  so  acquired,  which  is  to  be  paid  for  wholly  or  partly  out  of  the  proceeds 
of  tne  issue  offered  for  subscription  by  the  prospectus,  or  the  purcnase  or  acquisition  of 
which  has  not  been  completed  at  the  date  of  publication  of  the  prospectus,  and  the 
amoimt  payable  in  cash,  shares,  or  debentures  to  the  vendor,  and  where  there  is  more 
than  one  separate  vendor,  or  the  company  is  a  subpurchaser,  the  amount  so  payable 
to  each  venaor;  and  (g)  the  amount,  if  any,  paid  or  payable  as  purchase  money  m  cash, 
shares,  or  debentures  of  any  such  property  as  aforesaid,  specif}^!!^  the  amount  pa3rable 
for  good  will;  and  (h)  the  amount  paid  or  payable  as  commission  for  subscribing  or 
procuring  or  agreeing  to  procure  suoscriptions  for  any  shares  in  the  company^  or  the 
rate  of  any  such  commission;  and  (t)  the  amount  or  estimated  ifimount  of  preliminary 
expenses;  and  (j)  the  amount  paid  or  intended  to  be  paid  to  any  promoter  and  the 
consideration  for  any  such  payment;  and  (h)  the  dates  and  parties  to  every  material 
contract,  and  a  reasonable  time  and  place  at  which  any  material  contract  or  a  copy 
thereof  may  be  inspected,  provided  that  this  requirement  shall  not  apply  to  a  contract 
entered  into  in  the  ordinary  course  of  the  business  carried  on  or  to  any  contract  entered 
into  more  than  3  years  before  the  date  of  publication  of  the  prospectus;  and  (/)  the 
names  and  addresses  of  the  auditors,  if  any,  of  the  company;  and  (m)  full  particulars  of 
the  nature  and  extent  of  the  interest,  if  any,  of  every  director  in  tne  promotion  of  or 
in  the  property  proposed  to  be  acciuired  by  tne  company,  with  a  statement  of  all  sums 
paid  or  agreed  to  be  paid  to  him  in  cash  or  shares  by  any  person  either  to  qualify  him 
as  a  director  or  otherwise  for  services  rendered  by  him  m  connection  with  the  forma- 
tion of  the  company.  In  this  section  the  term  '^'vendor"  includes  lessor,  and  ''pur- 
chase money'*  includes  rent.  Any  condition  requiring  or  binding  any  applicant  for 
shares  or  debentures  to  waive  compliance  with  any  requirement  of  this  section,  or 

<>See  sees.  41  and  43  post  (Companies  act,  1862,  Table  A,  art.  26). 

ft  See  sec.  64  post. 

<^  Companies  act,  1867,  sec.  25. 

^  Companies  act,  1900,  sec.  2,  subd.  2. 
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purporting  to  affect  him  with  notice  of  an^  contract,  document,  or  matter  not  specially 
referred  to  in  the  prospectus,  shall  be  void  a 

Sbg.  7.  Statutory  meeting. — Every  comi)any  limited  bv  shares  and  registered 
after  ''Januarys  1,  1901,"  smill  within  a  period  of  not  less  than  one  month  nor  more 
than  three  months  from  the  date  at  which  the  company  is  entitled  to  commence  busi- 
ness,  hold  a  general  meeting  of  the  company,  wnich  shall  be  called  the  statut^y 
meeting.  6 

Beg.  8.  Promoters  muat  make  good  their  repreaentatiom. — ^Where  promoters  issued 
a  circular  stating  that  £7,000  had  been  subscribed  for,  but  in  &ct  that  amount  had 
not  been  subscribed  for,  in  proceedings  to  wind  up  the  company,  the  promotes  were 
compelled  to  make  this  statement  go^  by  contributing  as  if  they  owned  the  amount 
of  stock  necessary  to  bring  the  amount  subscribed  up  to  the  £7,000. « 

Sec.  9.  When  promoters  are  liable  for  acts  of  each  other. — ^Promoters  are  not  agents 
of  each  other,  and  are  not  liable  for  the  acts  of  each  other  further  than  they  nave 
agreed  to  the  transaction. <{ 

Sec.  10.  Contracts  of  promoters. — ^Promoters  are  personally  liable  on  contracts 
made  by  them  in  behalf  of  the  unformed  corporation. «  But  a  certificate  of  incorpora- 
tion given  by  the  registrar  is  conclusive  evidence  that  the  company  is  duly  formed./ 

C. — Liability  of  stockholders. 

Sec.  11.  Liability  of  present  and  past  members  of  company. — In  the  event  of  a  com- 
pany formed  under  tnis  act  being  wound  up,  every  present  and  past  member  of  such 
comiMiny  shall  be  liable  to  contribute  to  the  assets  of  the  company  to  an  amount 
sufficient  for  the  payment  of  the  debts  and  liabilities  of  the  company,  and  the  costs, 
charges,  and  expenses  of  the  winding  up,  and  for  the  payment  of  such  sums  as  may 
be  required  for  the  adjustment  of  the  rights  of  the  contributories  among  themselves, 
with  tne  qualifications  following;  that  is  to  say — 

(1)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company  if 
he  has  ceased  to  be  a  member  for  a  period  of  one  year  or  upward  prior  to  the  com- 
mencement of  the  winding  up. 

(2)  No  past  member  shall  be  liable  to  contribute  in  respect  of  any  debt  or  liability 
of  the  company  contracted  after  the  time  at  which  he  ceased  to  be  a  member. 

(3)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company  unless 
it  appear  to  the  court  that  the  existing  members  are  imable  to  satisfy  the  contributions 
required  to  be  made  by  them  in  pursuance  of  this  act. 

(4)  In  the  case  of  a  company  limited  by  shares  0  no  contribution  in  case  of  dis- 
solution shall  be  required  nrom  any  member  exceeding  the  amount,  if  any,  unpaid 
on  the  shares  in  respect  to  which  he  is  liable  as  a  present  or  past  member. 

(5)  In  the  case  of  a  company  limited  by  guaranty  9  no  conmbution  shall  be  required 
from  any  member  exceeding  the  amount  of  the  undertaldng  entered  into  on  his  behalf 
by  the  memorandum  of  association. 

^6)  Nothing  in  this  act  contained  shall  invalidate  any  provision  contained  in  any 
policy  of  insurance  or  other  contract  whereby  the  liabihty  of  individual  members 
upon  any  such  policy  or  contract  is  restricted,  or  whereby  the  funds  of  the  company 
are  alone  made  liable  in  respect  of  such  policy  or  contract. 

(7)  No  sum  due  any  memoer,  in  his  character  of  a  member,  by  way  of  dividends, 
profits,  or  otherwise,  shall  be  deemed  to  be  a  debt  of  the  company,  payable  to  such 
member  in  a  case  of  competition  between  himself  and  any  other  creditor  not 
being  a  member  of  the  company;  but  any  such  sum  may  be  taken  into  account, 
for  the  purposes  of  the  final  adjustment  of  the  rights  of  the  contributories  amongst 
themselves.* 

Sec.  12.  If  any  company  under  this  act  carries  on  business  when  the  number  of 
its  members  is  less  than  7  for  a  period  of  six  months  after  the  number  has  been  bo 
reduced,  every  person  who  is  a  member  of  such  a  company  during  the  time  that  it  so 
carries  on  business  after  such  a  period  of  six  months,  and  is  cognizant  of  the  fact  that 
it  is  so  carrying  on  business  witn  fewer  than  7  members,  shall  be  severally  liable  for 

a  Companies  act,  1900,  sec.  10. 

^  See  see.  46  poet  (Companies  act,  1900,  sec.  12). 

c  In  re  Royal  Victoria  Palace  Theater  Syndicate,  18  L.  R.  Equity,  661. 

rf  Reynell  v.  Lewis,  15  M.  and  W.,  517. 

«  Kelner  v.  Baxter  et  al.,  L.  R.,  C.  P.,  174.    See  post,  sec*.  16. 

/  Companies  act,  1900,  sec.  1 . 

9  See  post.  sec.  39,  subd.  III. 

*  Companies  act,  1862,  sec.  38. 
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the  payment  of  the  whole  debts  of  the  company  contracted  during  such  time,  and 
may  be  sued  for  the  same,  without  the  joinder  in  the  action  or  suit  of  any  other  mem- 
ber.o 

D. — Duties  OTid  responsibUiUes  of  directors. 

Ssc.  13.  Qualijieatian  of  directors. — ^A  director  is  given  two  months  after  his  appoint- 
ment to  obtain  the  required  stock  for  a  director  to  own.  If  he  does  not  within  such 
time  get  and  retain  such  stock,  his  office  becomes  vacated  and  he  is  liable  to  pay  the 
company  for  every  day  he  acts  as  director  after  this.^ 

Sec.  14.  Liability  for  statements  in  prospectus  or  notice. — (1^  Where,  after  the  pas- 
sage, of  this  ac^  a  prospectus  or  notice  invites  persons  to  subscribe  for  shares  in  or 
debentures  or  debenture  stock  of  a  company,  every  person  who  is  a  director  of  the 
company  at  the  time  of  the  issue  of  the  prospectus  or  notice  and  every  person  who 
having  authorized  such  naming  of  him  is  named  in  the  prospectus  or  notice  as  a 
director  of  the  company,  or  as  having  agreed  to  become  a  director  of  the  company, 
either  immediately  or  after  an  interval  of  time,  and  every  promoter  of  the  comnany 
and  every  person  who  has  authorized  the  issue  of  the  prospectus  or  notice  shall  be 
liable  to  pay  compensation  to  all  persons  who  shall  subscribe  for  any  shares,  deben- 
tures, or  debenture  stock  on  the  faith  of  such  prospectus  or  notice  for  the  loss  or  damage 
they  may  have  sustained  by  reason  of  any  untrue  statement  in  the  prospectus  or 
notice,  or  in  any  report  or  memoiandmn  appearing  on  the  face  thereof,  or  by  reference 
incorporated  therein  or  issued  therewith,  unless  it  is  proved — 

(a)  First  exception. — With  respect  to  every  such  untrue  statement  not  purporting 
to  oe  made  upon  the  authority  of  an  expert  or  of  a  public  official  document  or  state- 
ment that  he  had  reasonable  ground  to  believe,  and  did  up  to  the  time  of  the  allotment 
of  the  shares,  debentures,  or  debenture  stock,  as  the  case  may  be,  believe  that  the 
statement  was  true;  and 

(b)  Second  exception. — ^With  respect  to  every  such  untrue  statement  purporting 
to  be  a  statement  by  or  contained  in  what  purports  to  be  true  copy  of  or  extract  from 
a  report  or  valuation  of  an  engineer,  valuer,  accountant,  or  other  expert,  that  it  fairly 
represented  the  statement  made  bv  such  engineer,  valuer,  accountant,  or  other  expert, 
or  was  a  correct  and  fair  copy  of  or  extract  from  the  report  or  valuation:  Provided 
always f  That  notwithstanding  that  such  untrue  statement  fairly  represented  the 
statement  made  by  such  engineer,  valuer,  accountant,  or  other  expert,  or  was  a  cor- 
rect and  fail  copy  of  an  extract  from  the  report  or  valuation,  sucn  director,  person 
named,  promoter,  or  other  person  who  authorized  the  issue  of  the  prospectus  or  notice 
as  aforesaid  shall  be  liable  to  pay  compensation  as  aforesaid  if  it  be  proved  that  he  had 
no  reasonable  ground  to  beUeve  that  the  person  making  the  statement,  rei>OTt,  or 
valuation  was  competent  to  make  it;  and 

(c)  Tkird  exception. — ^With  respect  to  every  such  untrue  statement  purporting  to 
be  a  statement  made  bv  an  official  person  or  contained  in  what  purports  to  be  a  copy 
of  or  extract  from  a  public  official  document,  that  it  was  a  correct  and  fair  representar 
tion  of  such  statement  or  copy  of  or  extract  from  such  document,  or  unless  it  is  proved 
that  having  consented  to  become  a  director  of  a  company  he  withdraw  his  consent 
before  the  issue  of  the  prospectus  or  notice,  and  that  the  prospectus  or  notice  was 
issued  without  his  authority  or  consent,  or  that  the  prospectus  or  notice  was  issued 
without  his  knowledge  or  consent,  and  that  on  becoming  aware  of  its  issue  he  forthwith 
gave  reasonable  public  notice  that  it  was  so  issued  without  his  knowledge  or  consent, 
or  that  after  the  issue  of  such  prospectus  or  notice  and  before  allotment  thereunder, 
he,  on  becoming  aware  of  any  untrue  statement,  withdrew  his  consent  thereto,  ana 
caused  reasonable  public  notice  of  such  withdrawal  and  of  the  reason  therefor  to 
be  given. 

'  jPrcwioter,"  how  used, — (2)  A  promoter  in  this  section  means  a  promoter  who  was 
a  pvty  to  the  preparation  of  the  prospectus  or  notice,  or  of  the  portion  thereof  con- 
taining such  untrue  statement,  but  shall  not  include  any  person  by  reason  of  his 
actiiig  in  a  professional  capacity  for  persons  engaged  in  procuring  the  formation  of 
the  company. 

Existmg  companies  obtaining  new  capital, — (3)  Where  any  company  existing  at 
the  passing  of  this  act,  which  has  issued  shares  or  debentiu^s,  shall  be  desirous  of 
obtaining  further  capital  by  subscriptions  for  shares  or  debentures,  and  for  that  pur- 
pose shall  issue  a  prospectus  or  notice,  no  director  of  such  company  shall  be  liable 
in  respect  to  any  statement  therein  unless  he  shall  have  authorized  the  issue  of  such 
prospectus  or  notice,  or  have  adopted  or  ratified  the  same. 

o  Companies  act,  1862,  sec.  48.    See  poet,  sees.  21,  22. 
b  Companies  act,  1900,  sec.  3. 
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Experts. — (4)  In  this  section  the  word  *' expert"  includes  any  person  whose  profes- 
sion gives  authority  to  a  statement  made  by  nim/*  o 

Sec.  15.  Fraud  of  directors  a  mUdemeanor. — Directors  fraudulently  appropriating 
property  or  keeping  fraudulent  accounts,  or  willfully  de8tro3dng  books,  or  publishing 
fraudulent  statements  are  guilty  of  a  misdemeanor.  <» 

Sec.  16.  Power  of  courts  to  assess  damages  apainst  delinquent  directors,  officers,  and 
promoters. — ^A\'here  in  the  coiurse  of  the  winding  up  of  a  company  under  the  com- 
panies acts  it  appears  that  any  person  who  has  tasen  part  in  the  formation  of  the 
company,  or  any  past  or  present  director,  manager,  liauidator,  or  other  officer  of 
the  company  hais  misapphed  or  retained  or  become  liaole  or  accountable  for  any 
moneys  or  property  of  the  company,  or  been  guilty  of  any  misfeasance  or  breach  of 
trust  in  reladon  to  the  company,  the  cost  may,  on  the  application  of  the  official 
receiver  or  of  the  liquidator  of  the  company,  or  of  any  creaitor  or  contributory  of 
the  company,  examine  into  the  conduct  of  such  promoter,  director,  manager,  liqui- 
dator, or  other  officer  of  the  company,  and  compel  aim  to  repay  any  moneys  or  restore 
anv  property  so  misapplied  or  retained,  or  for  which  he  has  necome  liable  or  account- 
able, together  with  interest  after  such  date  as  the  court  thinks  just,  or  to  contribute 
such  sums  of  mone^r  to  the  assets  of  the  company  by  way  of  compensation  in  respect 
of  such  misapplication,  retained,  misfeasance,  or  breach  of  trust  as  tiie  court  thinks 

jUBt.<: 

Sec.  17.  Accounts. — The  directors  must  cause  true  accounts  to  be  kept.<' 

Sec  18.  Company  may  have  directors  with  unlimited  liabUity. — ^Where,  after  the 
commencement  of  this  act,  a  company  is  formed,  "under  the  companies  act,  1862/' 
the  liability  of  the  directors  or  manaeers  of  such  company,  or  the  managing  director, 
may,  if  so  provided  by  the  memorandum  of  association,  be  \mlimited.< 

Sec.  19.  Directors  must  vearly  furnish  each  member  a  balance  sheet  showing  the 
condition  of  the  company.  / 

Sec.  20.  Ultra  vires  application  of  funds. — If  the  directors  of  a  corporation  use  the 
funds  of  the  corporation  in  ultra  vires  transactions  they  are  personally  liable  for  such 
funds,  y 

Sec.  21.  Where  any  order  is  made  for  winding  up  a  companv  by  the  court,  or  sub- 
ject to  the  supervision  of  the  court,  if  it  appear  in  the  course  of  such  winding  up  that 
any  past  or  present  director^  manager,  officer,  or  member  of  such  company  has  been 
guilty  of  any  offense  in  relation  to  tne  company  for  which  he  is  criminaUy  responaible, 
the  court  may,  on  the  application  of  any  person  interested  in  such  winding  up,  or  of 
its  own  motion,  direct  the  official  liquidators  *  *  *  to  institute  and  conduct  a 
prosecution  or  prosecutions  for  such  ofifense,  and  may  order  the  costs  and  expenses 
to  be  paid  out  of  the  assets  of  the  company.* 

Sec  22.  Where  a  company  is  being  wound  up  altogether,  voluntarily,  if  it  appean 
to  the  liquidators  conducting  such  winding  up  that  any  past  or  present  director, 
nianager,  officer,  or  member  of  such  company  has  been  gimty  of  any  offense  in  rela- 
tion to  the  company  for  which  he  is  criminally  responsible,  it  shall  be  lawful  for  the 
liquidators,  witn  the  previous  sanction,  to  prosecute  such  offender,  and  all  expenses 
properly  incmred  by  them  in  such  prosecution  shall  be  payable  out  of  the  assets  of 
the  company  in  priority  to  all  other  liabilities.  < 

£. — Restrictions  upon  directors  in  dealing  in  stocks  and  otherwise. 

Sec  23.  Director  may  deal  in  shares. — Same  man  director  of  rival  companies. — In 
dealing  with  his  shares  a  director  is,  in  general,  as  free  as  any  other  shareholder,  i 
A  director  can  not  be  retained  from  acting  as  director  of  a  rival  company.  * 

o  The  directors*  liability  act,  1890,  sec.  3. 

^  24  and  25  Vict.,  ch.  96,  sees.  81-84,  and  companies  act,  1862,  sec.  166. 
c  Companies  winding-up  act,  1890,  sec.  10. 

^  See  post.  sees.  41  and  43.    Companies  act,  1862,  Sch.  I,  Table  A,  art.  78. 
«  Companies  act,  1867,  sec.  4. 

/  See  post,  sees.  41,  43,  and  companies  act,  1862,  Sch.  I,  Table  A,  arts.  79-^2. 
0  CuUeme  v.  London,  etc.,  Society,  252  B.  D.,  485;  London  Financial  Association 
V.  Kelk,  26  Ch.  Div.,  107. 

*  Companies  act,  1862,  sec.  167. 

*  The  companies  act,  1862,  sec.  168.  See  ante,  sec.  5,  and  post,  sees.  34,  36,  55, 
56,  59,  67,  69. 

i  Gilbert's  case,  5  Ch.,  559;  South  London  Fishmarket  Co.,  39  Ch.  Div.,  324;  Gawley 
&  Co.,  42  Ch.  Div.,  209. 

*  London  and  Mashonaland  Co.  v.  New  Mashonaland  Co.,  1891,  W.  N.,  169. 


SHEBMAN  ANTITRUST  LAW.  4 


ij\ 


Sec.  24.  Disqualification  of  directors. — ^The  office  of  director  shall  be  vacated — 

If  he  holds  any  other  office  or  place  of  profit  under  the  company; 

II  he  becomes  bankrupt  or  insolvent; 

If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract  with  the  company. 

Exception. — But  the  above  rules  shall  be  subjected  to  the  following  exception: 
Tliat  no  director  shall  vacate  his  office  by  reason  of  his  being  a  member  of  any  com- 
pany which  has  entered  into  contracts  with  or  done  any  work  for  the  company  of 
which  he  is  a  director,  nevertheless  he  shall  not  vote  in  respect  of  such  contract  or 
work;  and  if  he  does  so  vote  his  vote  shall  not  be  counted.  This  applies  to  com- 
panies limited  by  shares  and  may  be  changed  by  the  articles  of  association  or  an 
amendment  thereto.<> 

Sec.  25.  Contracts  in  which  directors  are  interested  niay  be  confirmed. — Shareholders 
can,  by  a  resolution  of  a  eeneral  meeting,  duly  convened,  confirm  a  contract  in  which 
the  directors  or  some  of  tnem  are  interested.^ 

F. — Regulations  regarding  prices  of  products. 

The  only  regulations  made  are  found  in  the  antitrust  law  under  Topic  0. 

G. — Regulations  regarding  profits  and  dividends. 

Sec.  26.  Rules  as  to  tHvidends. — ^The  following  provisions  may  be  changed  by  the 
articles  of  association  on  a  special  resolution,  but  in  the  absence  of  such  change  apply 
to  all  compBinies  limited  hy  shares  :c 

1.  The  airectors  may,  with  the  sanction  of  the  company  in  general  meeting,  declare 
a  dividend  to  be  paid  to  the  members  in  proportion  to  their  snares. 

2.  No  dividend  shall  be  payable  except  out  of  the  profits  arising  from  the  business 
of  the  company. 

3.  The  oirectorB  may  deduct  from  the  dividends  payable  to  any  member  all  such 
Bums  of  money  as  may  be  due  from  him  to  the  company  on  account  of  calls  or  other- 
wise. 

4.  The  directors  may,  before  recommending  any  dividend,  set  aside  out  of  tlie 
profits  a  proper  sum  to  meet  contingencies  or  for  equalizing  dividends. 

5.  No  dividend  shall  bear  interest  as  against  the  company. 

6.  When  any  dividend  has  been  decliu^  notice  must  be  given  each  shareholder, 
and  all  dividends  remaining  unclaimed  for  three  years  may  be  forfeited  to  the 
company. 

Sec.  27.  Profits  governed  by  amount  paid  on  shares. — Bjr  the  company's  regulations 
or  special  resolutions  dividends  may  oe  paid  in  proportion  to  the  amount  paid  up 
on  each  shi^e,  in  cases  where  a  larger  amount  is  paid  up  on  some  shares  than  on 
others.  << 

H. — Regulations  regarding  ownership  of  stock  in  other  corporations^  or  the  combination  of 

different  companies. 

Sec.  28.  Can  not  own  stock  of  another  company. — Where  a  company  is  incorporated 
by  act  of  Parliament,  and  is  not  by  its  act  of  incorporation  given  power  to  hold  stock  in 
another  corporation,  the  purchase  of  such  stock  is  ultra  vires,  and  the  public,  by  the 
attorney-general,  can  interpose  and  prevent  it.«  Where  the  constitution  of  a  corpora- 
tion authorises  it  to  hold  stock  in  another  corporation  it  may  do  so./ 

I. — Reports  to  be  made  to  the  Government. 

Sec.  29.  Prospectus  filed  with  registrar. — A  copy  of  every  propectus  shall  be  filed 
with  the  redstrar  on  or  before  the  date  of  its  publication. y 

Sec.  30.  Return  as  to  allotment. — Whenever  a  company  limited  by  shares  makes  any 
allotment  of  its  shares,  the  company  shall  within  one  months  thereafter  file  with  the 

a  Companies  act,  1862,  Table  A,  art.  57. 

t>  Grant  v.  United  Switchback  Co.,  40  C.  D.,  135. 

c  Companies  act,  1862,  sees.  72-77. 

*  Companies  act,  1867,  sec.  24,  subd.  3. 

<  Great  Eastern  Railway  Co.  v.  Turner  <&  L.  R.,  Ch.  App.,  149;  Attorney-General  v. 
Great  Northern  Railway  Co.,  1  Dr.  &  Sm.,  15. 

/  See  post,  sec.  39;  ex  parte  Contract  Corp.,  3  Ch.,  105;  Royal  Bank  of  India  case, 
4Ch.,252. 

0  Companies  act,  1900,  sec.  9. 
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registrar  (a)  a  return  of  the  allotment  stating  the  number  and  nominal  amount  of  the 
shares  comprised  in  the  allotment,  the  names,  addresses,  and  descriptions  of  the  allots 
tees,  and  the  amount,  if  any,  paid  or  due  and  payable  on  each  share;  and  (6)  in  case  of 
shares  allotted  in  whole  or  in  part  for  a  consideration  other  than  cash,  a  contract  in 
writing  constituting  the  title  of  the  allottee  to  such  allotment,  together  with  any  con- 
tract of  sale,  or  for  services  or  other  consideration  in  respect  to  which  such  allotment 
was  made,  such  contracts  being  duly  stamped,  and  a  return  stating  the  number  and 
nominal  amount  of  shares  so  allotted,  the  extent  to  which  they  are  so  treated  as  paid  up, 
and  the  consideration  for  which  they  have  been  allotted.  <^ 

Sec.  31 .  Report  preceding  stattUory  meeting  to  be  filed. — The  directors  shall  cause  acopy 
of  the  report  ^  preceding  the  statutory  meeting  c  to  be  filed  with  the  registrar  forth- 
with after  the  sending  thereof  to  the  members  of  the  company.  << 

Sec.  32.  Annual  report, — Every  company  under  this  act,  and  having  a  capital 
divided  into  shares,  snail  make,  at  least  once  in  every  year,  a  list  of  all  persons  who, 
on  the  fourteenth  day  succeeding  the  day  on  which  uie  ordinary  general  meeting,  or 
if  there  is  more  than  one  ordinary  meeting  in  each  year,  the  nrat  of  such  ordinary 
general  meetings  is  held,  are  members  of  the  company;  and  such  list  shall  state  tlie 
names,  addresses,  and  occupations  of  all  the  members  therein  mentioned,  and  the 
number  of  shares  held  by  each  of  them,  and  shall  contain  a  summary  specifying  the 
following  particulars: 

What  report  must  contain. — (1)  The  amount  of  the  capital  of  the  company  and  the 
number  of  shares  into  which  it  is  divided. 

(2)  The  number  of  shares  taken  from  the  commencement  of  the  companv  up  to  the 
date  of  the  summary;  distinguishing  between  the  shares  issued  for  cash  and  the  shares 
issued  otherwise  than  for  cash  on  only  partly  for  cash. 

(3)  The  amount  of  calls  made  on  eacn  share. 

(4)  The  total  amount  of  calls  received. 

(5)  The  total  amount  of  calls  unpaid. 

(6)  The  total  amount  of  shares  forfeited. 

(7)  The  total  amount  of  debt  due  from  the  company  in  respect  of  all  mortgages  and 
charges  which  require  registration. 

(8)  The  names  and  addresses  of  the  persons  who  are  the  directors  of  the  company  at 
the  date  of  the  summary. 

(9)  The  names,  addresses,  and  occupations  of  the  persons  who  have  ceased  to  be 
members  since  the  last  list  was  made,  and  the  number  of  shares  held  bv  each  of  them. 
The  above  list  and  summary  shall  be  contained  in  a  separate  part  of  the  register,  and 
sjiall  be  completed  within  seven  days  after  such  fourteenth  day  as  is  mentioned  in  this 
section,  and  a  copy  shall  forthwith  be  forwarded  to  the  registrar  of  joint  stock  com- 
panies, e 

Sec.  33.  Penalty  for  false  statement. — If  any  person  in  any  return,  report,  certificate, 
balance  sheet,  or  other  document  required  oy  or  for  the  puipose  of  tnis  act  willfully 
makes  a  statement  false  in  any  material  particular,  knowing  it  to  be  false,  he  shall  l>e 
guilty  of  a  misdemeanor,  and  shall  be  liable  on  conviction  on  indictment  to  imprbon- 
ment  for  a  term  not  exceeding  two  years  with  or  without  hard  labor./ 

Sec.  34.  Failure  to  make  report,  penalty,  liability  of  officers. — If  any  company  under 
this  act,  and  having  a  capital  divided  into  shares,  makes  default  in  complying  with  the 
provisions  of  this  act  with  respect  to  forwarding  such  list  of  members  or  summary  as 
hereinbefore  mentioned  to  the  registrar,  such  company  shall  incur  a  penalty  not  ex- 
ceeding £5  for  every  day  during  which  such  default  continues,  and  every  director  and 
manager  of  the  company  who  snail  knowingly  and  willfully  authorize  or  permit  such 
default  shall  incur  tne  like  penalty. a 

Sec.  35.  Notice  to  be  given  of  cfcnjye*.— Every  company  under  this  act,  having  a 
capital  divided  into  shares,  that  has  consolidated  and  divided  its  capital  into  shares  of 
larger  amount  that  its  existing  sharesi  or  converted  any  portion  of  its  capital  into  stock, 
shall  give  notice  to  the  registrar  of  joint  stock  companies  of  such  consolidation,  divisum, 
or  conversion,  specif  jdng  the  shares  so  consolidated,  divided,  or  converted.* 

<i  Companies  act,  1900,  sec.  7. 
&  See  post,  sec.  46. 
«  See  ante,  sec.  7. 

^  Companies  act,  1900,  sec.  12,  subd.  4. 

<  Companies  act,  1862,  sec.  26,  as  amended  by  companies  act,  1900,  sec.  20.    See 
post,  sec.  64. 
/  Companies  act,  1900,  sec.  28. 
0  Companies  act,  1862,  sec.  27. 
A  Companies  act,  1862,  sec.  28. 
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Sec.  36.  Notice  of  increase  of  capital  or  members  to  be  oiven  to  registrar. — Where  a  com- 
pany has  a  capital  divided  into  shares,  whether  such  shares  may  or  may  not  have  been 
converted  into  stock,  notice  of  any  increase  in  such  capital  beyond  the  registered 
capital;  and  where  a  company  has  not  a  capital  divided  into  shares,  notice  of  any  in- 
crease in  the  number  of  memoers  beyond  the  re^tered  number  shall  be  given  to  the 
registrar,  in  the  case  of  an  increase  of  capital,  within  fifteen  days  from  the  date  of  the 
passing  of  the  resulution  by  which  such  increase  has  been  authorized,  and  in  the  case  of 
an  increase  of  members  within  fifteen  days  from  the  time  at  which  such  increase  of 
members  has  been  resolved  on  or  has  taken  place,  and  the  registrar  shall  forthwith 
record  the  amount  of  such  increase  of  capital  or  members. 

Penalty. — If  such  notice  is  not  given  within  the  period  aforesaid,  the  company  in 
default  snail  incur  a  penalty  not  exceeding  £5  for  every  day  during  which  such  neglect 
to  give  notice  continues,  and  every  director  and  manager  of  the  company  who  shall 
knowingly  and  willfully  authorize  or  permit  such  default  shall  incur  the  like  penalty  .a 

Sec  37.  Registered  office  of  company. — Every  company  imder  this  act  shall  have  a 
registered  ofifice  to  which  all  communications  and  notices  may  be  addressed.  If  any 
company  under  this  act  carries  on  business  without  having  sucn  an  ofiUce,  it  shall  incur 
a  penalty  not  exceeding  £5  for  every  day  during  which  business  is  so  carried  on. 

Sec.  38.  Notice  of  place  cf  office. — Notice  of  the  situation  of  such  registered  office,  and 
of  any  change  therein,  shall  be  given  to  the  registrar  and  recorded  by  him.  Until  such 
notice  is  given  the  company  shall  not  be  deemed  to  have  complied  with  the  provisions 
of  this  act  with  respect  to  having  a  registered  office. ^ 

Sec.  39.  The  memorandum  of  the  companv  is  absolutely  binding  on  it.  This  must 
be  filed  with  the  registrar  of  comp>auies,  and  must  contain: 

I.  Memorandum  of  an  unlimited  company. — ^Where  a  company  is  formed  on  the 
principle  of  having  no  limit  placed  on  the  liability  of  its  members,  called  an  unlimited 
compimy,  the  memorandum  of  association  must  contain  the  following  things: 

il)  Tne  name  of  the  proposed  company. 
2)  The  part  of  the  Unit^  Kingdom  in  which  the  registered  office  of  the  company  is 
proposed  to  be  situate. 

(3)  The  object  for  which  the  proposed  company  is  to  be  established. 

II.  Memorandum  of  association  of  a  companv  limited  by  guaranty. — ^Where  the  com- 
pany is  formed  on  the  principle  of  having  the  liability  of  its  members  limited  to  such 
amount  as  the  members  respectively  undertake  to  contribute  to  the  assets  of  the  com- 
pany in  the  event  of  the  same  being  wound  up,  called  a  company  limited  by  guaranty, 
the  memorandum  of  association  shall  contain  the  following  things: 

(1^  The  name  of  the  proposed  company,  with  the  addition  of  the  word  ''  Limited  "  as 
the  last  word  in  such  name. 

(2)  The  part  of  the  United  Kingdom  in  which  the  registered  office  of  the  company 
is  proposecl  to  be  situate. 

(3^  The  objects  for  which  the  proposed  company  is  to  be  established. 

(4)  A  declaration  that  each  memoer  imdertakes  to  contribute  to  the  assets  of  the 
company,  in  the  event  of  the  same  being  wound  up  during  the  time  he  is  a  member,  or 
within  one  year  afterwards,  for  the  payment  of  the  debts  and  liabilities  of  the  company 
contracted  before  the  time  at  which  he  ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses,  of  winding  up  the  company,  and  for  the  adjustment  of  the  rights  of  the 
contribntories  amongst  themselves,  such  amount  as  may  oe  required,  not  exceeding  a 
specified  sum. 

III.  Memorandum  of  association  of  a  company  limited  by  shares. — ^Where  a  company 
is  formed  on  the  principle  of  having  the  liabilty  of  its  members  limited  to  the  amount 
unpaid  on  their  snares,  called  a  company  limited  by  shares,  the  memorandum  of  asso- 
ciation shall  contain  the  following  things: 

(1)  The  name  of  the  proposed  company,  with  the  addition  of  the  word  "  Limited  "  as 
the  last  word  of  such  name. 

(2)  The  part  of  the  United  Kingdom  in  which  the  registered  office  of  the  company  is 
proposed  to  be  situate. 

o)  The  objects  for  which  the  proposed  company  is  to  be  established. 

4)  A  declaration  that  the  liability  of  the  members  is  limited. 

5)  The  amount  of  capital  with  which  the  company  proposes  to  be  registered,  divided 
into  shares  of  a  certain  fixed  amount. 

Subject  to  the  following  regulations: 

(1)  That  no  subscriber  shall  take  less  than  one  share. 

^  Companies  act,  1862,  sec.  34. 

l>  Companies  act,  1862,  sees.  39  and  40. 
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(2)  That  each  subscriber  of  the  memorandiun  of  aasociation  shall  write  oppoflite  to 
his  name  the  number  of  shares  he  takes.  ^ 

By  special  resolution  and  ratification  by  the  courts  the  memorandum  of  aasociation 
may  be  altered.  & 

Sec.  40.  Articles  of  association  to  he  registered. — The  memorandum  of  association  may, 
in  the  case  of  a  company  Umited  by  shares,  and  shall,  in  the  case  of  a  company  limited 
by  guaranty  or  unlimited,  be  accompanied,  when  registered,  by  articles  of  association, 
signed  by  the  subscribers  to  the  memorandum  of  association  and  prescribing  such  reg- 
ulations for  the  company  as  the  subscribers  to  the  memorandum  of  association  deem 
expedient.  The  articles  shall  be  expressed  in  separate  para^phs,  numbered  arith- 
metically. They  mav  adopt  all  or  any  of  the  provisions  contained  in  the  table  marked 
**A"  in  the  first  schedule  hereto.  They  shall,  in  the  case  of  a  company,  whether  lim- 
ited by  guaranty  or  unlimited ,  that  has  a  capital  divided  into  shares,  state  the  amount  of 
capital  with  which  the  company  proposes  to  be  reeistered,  and  in  the  case  of  a  company, 
whether  limited  by  guaranty  or  unlimited,  that  nas  not  a  capital  divided  into  snares, 
state  the  number  of  members  with  which  the  company  proposes  to  be  registered,  tot  the 
purpose  of  enabling  the  registrar  to  determine  the  fees  payable  on  registration.  In  a 
company  limited  bv  guaranty  or  unlimited,  and  having  a  capital  divided  into  shares, 
each  subscriber  shall  take  one  share  at  least,  and  shall  write  opposite  his  name  in  the 
memorandum  of  association  the  number  of  shares  he  takes. 

Sec.  41.  In  the  case  of  a  company  limited  by  shares  the  regulations  contained  in 
Table  A  of  the  first  schedule  shall  be  deemed  the  regulations  of  the  company  except 
when  expressly  stated  otherwise  in  the  articles  of  association. 

Sec.  42.  The  articles  of  association  must  be  filed  with  the  registrar  of  joint  stock 
companies.  ^ 

Sec.  43.  The  regulations  of  the  company  above  mentioned  may  be  changed  at  a 
regular  meeting  of  the  company.** 

^Ec.  44.  Registry  of  special  resolutions. — All  special  resolutions  must  be  printed  and 
forwarded  to  the  registrar  of  joint  stock  companies  within  fifteen  days  after  they  are 
passed.  A  penalty  not  exceeding  £5  is  imposed  upon  both  company  and  officen  for 
each  day's  delay  aiter  that  tlme.« 

Sec.  45.  Registration  of  mortgages  and  charges. — Every  mortgage  or  charge  created 
by  a  company  after  "January  1,  1901,"  and  being  either  (a)  a  mortgage  or  charge  for 
the  purpose  ol  securing  any  issue  of  debentures;  or  (6)  a  mortgage  or  cnaxge  on  uncalled 
capital  of  the  company;  or  (c)  a  mortcage  or  charge  createa  or  evidenced  by  an 
instrument  which,  if  executed  by  an  individual,  would  require  registration  as  a  bill  of 
sale;  or  (d)  a  floating  charge  on  the  undertaking  or  property  of  the  company  shall,  bo  far 
as  any  Recurity  on  the  company's  property  or  undertaking  is  thereby  conferred,  be  void 
against  the  liquidator  and  an)^  creditor  of  the  company  unless  filed  with  the  registrar 
within  twenty-one  days  after  its  creation./ 

K. — Reports  to  he  made  to  the  stockholders. 

Sec.  46.  Report  preceding  statutory  meeting. — The  directors  shall,  at  least  seven  days 
before  the  day  on  which  the  "statutory"  meeting 9  is  held,  forward  to  every  mem- 
ber of  the  company  a  report  certified  by  not  less  than  two  directors  of  the  company; 
and  (e)  the  particulars  of  any  contract,  the  modification  of  and  manager,  stating  (a)  the 
total  number  of  shares  allotted,  distinguishing  shares  allotted  as  fully  or  partly  paid  up 
or  otherwise  than  in  cash,  and  stating  in  the  case  of  shares  partly  paid  up  the  extent 
to  which  they  are  so  paid  up,  and  in  either  case  the  consideration  for  which  they  have 
been  allotted;  {h)  the  total  amount  of  cash  received  by  the  company  in  respect  of  such 
shares  distinguisned  as  aforesaid;  (c)  an  abstract  of  the  receipts  and  payments  of  the 
company  on  capital  account  to  the  date  of  the  report,  and  an  account  or  estimate  of  the 
prehminary  expenses  of  the  company;  {d)  the  names,  addresses,  and  descriptions  of 
the  directors,  auditors  (if  any),  manager  (if  any),  and  secretary  of  the  company;  and 
(e)  the  particulars  of  any  contract,  the  modification  of  which  is  to  be  submitted  to  the 
meeting  for  its  approval,  together  with  the  particulars  of  the  modification  or  proposed 
modification,  ft 

a  Companies  act,  1S62,  sees.  8,  9,  and  10. 

b  53  and  54  Vict.,  c.  62. 

c  Companies  act,  1862,  sees.  14, 15,  and  17. 

^  Companies  act,  1862,  sec.  50. 

e  Companies  act,  1862,  sec.  53.    See  ante,  sec.  2. 

/  Companies  act,  1900,  sec.  14. 

0  See  ante,  sec.  7. 

ft  Companies  act,  1900,  sec.  12. 
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Sbc.  47.  Anniuil  statement  to  the  general  meeting. — Once  at  least  in  every  year  the 
directors  shall  lay  before  the  company  in  general  meeting  a  statement  of  tne  income 
and  expenditure  for  the  past  year,  maae  up  to  a  date  not  more  than  three  months  before 
such  meeting. 

The  statement  so  made  shall  show,  arranged  under  the  most  convenient  heads,  the 
amount  of  gross  income,  distinguishing  the  several  sources  from  which  it  has  been 
derived,  and  the  amount  of  gross  expenditure,  distinguishing  the  expense  of  the  estab- 
lishment, salaries,  and  other  like  matters;  every  item  of  expenditure  fairly  chargeable 
against  the  year's  income  shall  be  brought  into  account,  so  that  a  just  balance  of  profit 
and  loss  may  be  laid  before  the  meeting,  and  in  cases  where  any  item  of  expenoiture 
which  may  in  fairness  be  distributed  over  several  years  has  been  incurred  in  any  one 
year  the  whole  amount  of  sUch  item  shall  be  stated,  with  the  addition  of  the  reasons 
why  only  a  portion  of  such  expenditure  is  charged  against  the  income  of  the  year. 

Sec.  48.  nalance  sheet. — A  balance  sheet  shall  be  made  out  in  every  year  and  laid 
before  the  company  in  general  meeting  and  such  balance  sheet  shall  contain  a  sum- 
mary of  the  property  and  liabilities  of  the  company  arranged  under  the  heads  appear- 
ing m  the  form  annexed  to  this  table,  or  as  near  thereto  as  circumstances  admit. 

Sbc.  49.  Balance  sheet  served  en  members. — ^A  printed  copy  of  such  balance  sheet  shall, 
seven  days  previous  to  such  meeting,  be  served  on  every  member  in  the  manner  in 
which  notices  are  hereinafter  directed  to  be  served.    This  may  be  changed .« 

Sbc.  60.  Reports  to  be  credited. — Every  auditor  of  a  company  (who  shau  be  neither  a 
director  nor  an  officer  of  the  company^  shall  have  a  right  of  access  at  all  times  to  liie 
books  and  accounts  and  vouchers  of  the  company,  and  shall  be  entitled  to  require  from 
the  directors  and  officers  of  the  company  such  information  and  explanation  as  may  be 
necessary  for  the  performance  of  the  duties  of  the  auditors,  and  the  auditors  shall  sign 
a  certificate  at  the  foot  of  the  bidance  sheet  stating  whether  or  not  all  their  reo  uirements 
as  auditors  have  been  complied  with,  and  shall  make  a  report  to  the  shareholders  on 
the  accounts  examined  by  them  and  on  even^  balance  sheet  laid  before  the  company 
in  general  meeting  during  their  tenure  of  office;  and  in  every  such  report  shall  state 
whether,  in  their  opinion,  the  balance  sheet  referred  to  in  the  report  is  propedy 
drawn  up  so  as  to  exnibit  a  true  and  correct  view  of  the  state  of  the  company^s  affairs 
as  shown  by  the  books  of  the  company,  and  such  report  shall  be  read  before  the  com- 
pany in  general  meeting.  & 

Sec.  51.  Copies  of  memorandum  and  resolutions  for  members. — Tl^e  company  must 
supply  to  members  on  demand  printed  copies  of  its  memorandum  and  articles,  and  of 
any  special  resolutions;  and  for  failure  to  do  so  the  company  shall  incur  a  penalty  not 
to  exceed  £1  for  each  offense.  <? 

Sec.  52.  Notice  of  meeting  to  he  given  to  members. — In  the  case  of  companies  limited 
by  shares,  at  least  seven  days'  notice  of  a  general  meeting  must  be  given  members, 
lliis  notice  must  specify  the  place,  the  day,  and  the  hour  of  meeting,  and  in  case  of 
special  business  the  general  nature  of  that  business.  This  rule  can  be  changed  by 
tne  articles  of  association  or  an  amendment  thereon. << 

L. — Privileges  of  stockholders  regarding  examination  of  boohs  and  oversight  of  business. 

Sec.  53.  Accounts  to  be  kept. — The  directors  shall  cause  true  accounts  to  be  kept — 

Of  the  stock  in  trade  of  the  company; 

Of  the  sums  of  money  received  and  expended  by  the  company,  and  the  matter 
in  respect  of  which  such  receipt  and  expenditure  tooK  place;  and, 

Of  the  credits  and  liabilities  of  the  company. 

Sec.  54.  Right  of  stockholder  to  inspect  accounts. — The  books  of  account  shall  be 
kept  at  the  registered  ofiice  of  the  company,  and,  subject  to  any  reasonable  restric- 
tions as  to  the  time  and  manner  of  inspecting  the  same  that  may  be  imposed  by  the 
company  in  general  meeting,  shall  be  open  to  the  inspection  of  the  members  during 
the  nours  of  business. «  Above  applies  only  to  companies  limited  by  shares  and  may 
be  changed  by  the  articles  of  association./ 

Sec  55.  Register  of  members. — Every  company  under  this  act  shall  cause  to  be  kept 
in  one  or  more  books  a  register  of  its  members,  and  there  shall  be  entered  therein  tne 
following  particulars: 

(1)  The  names  and  addresses,  and  the  occupations,  if  any,  of  the  members  of  the 
company,  with  the  addition,  in  the  case  of  a  company  having  a  capital  divided  into 

«  See  ante,  sees.  41  and  43;  companies  act,  1862,  Sch.  I,  Table  A,  arts.  79-82. 

&  Companies  act,  1900,  sec.  23. 

c  Companies  act,  1862,  sees.  19  and  54. 

^  See  ante,  sees.  41  and  43;  the  companies  act,  1862,  Sch.  I,  Table  A,  art.  35. 

«  Companies  act,  1862,  Sch.  I,  Table  A,  art.  78. 

/  See  ante,  sees.  41  and  43. 
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ahares,  of  a  statement  of  the  shares  held  by  each  member,  distiiigui^ng  each  share 
by  its  number,  and  the  amount  paid  or  as»reed  to  be  considered  as  paid  on  the  shares 
of  each  member. 

(2)  The  date  at  which  the  name  of  any  person  was  entered  in  the  r^giater  as  a  mem- 
ber. 

(3)  The  date  at  which  any  person  ceased  to  be  a  member. 

And  any  company  acting  in  contravention  of  this  section  shall  incur  a  penalty  not 
exceeding  £5  for  every  da^  during  which  its  default  with  complying  with  ^e  pro- 
vifiions  of  this  section  continues,  and  every  director  cr  manager  of  the  com]>any  who 
shall  knowingly  and  willfully  authorize  or  permit  such  contravention  of  tms  section 
■hall  incur  a  penalty  not  exceeding  £5  for  every  day  durine  which  its  default  with 
complying  with  the  provisions  of  tnis  section  continues,  and  every  director  or  man- 
ager of  the  company  who  shall  knowingly  and  willfully  authorize  or  permit  such 
contravention  shall  incur  like  penalty  .<* 

Seo.  56.  Register  of  members  to  be  kept  at  registered  office  and  to  be  open  to  inspection 
by  members, — The  register  of  members,  commencing  from  the  date  oi  the  regisbation 
of  the  company,  shall  be  kept  at  the  registered  office  of  the  company  hereinafter 
mentioned.  Except  when  closed  as  hereinafter  mentioned,^  it  shall,  during  buainess 
hours,  but  subject  to  such  restrictions  as  the  company  in  eeneral  meeting  may  impose, 
so*  that  not  less  than  two  hours  in  each  day  be  appointed  tor  inspection,  oe  open  to  the 
inspection  of  any  mepaber  eratis,  and  to  the  inspection  of  any  other  person  on  the 
payment  of  1  shilling,  or  such  less  sum  as  the  company  may  prescribe  for  each  inspec- 
tion, and  every  such  member  or  other  person  may  require  a  copy  of  such  register  or 
any  part  thereof,  or  of  such  list  or  summaiv  of  members  as  is  hereinbefore  mentioned, 
on  payment  of  6  pence  for  every  100  words  required  to  be  copied;  if  such  inspection 
or  copy  is  refused,  the  company  shall  incur  for  each  refusal  a  penalty  not  exceeding 
£2,  and  a  fiurther  penalty  not  exceeding  £2  for  every  day  during  wmch  such  refusal 
continues,  and  every  director  and  manager  of  the  company  who  shall  knowingly 
authorize  or  permit  such  refusal  shall  incur  the  likepensuty;  and  in  addition  to  uie 
above  penalty  as  respects  companies  roistered  in  England  and  Ireland,  any  judge 
sitting  in  chambers,  or  the  vice-warden  of  the  stannaries,  in  the  case  oi  companies 
subject  to  his  jurisdiction,  may  by  order  compel  an  immediate  inspection  of  the  reg- 
ister, c 

Sec.  57.  Boof^  may  be  dosed  thirty  days  each  year. — ^Any  company  under  this  act 
may,  upon  eiving  notice  by  advertisement  in  some  newspaper  circulating  in  the 
district  m  which  me  registered  office  of  the  company  is  situated,  close  the  register  of 
members  for  any  time  or  times  not  exceeding  in  the  whole  thirty  days  in  eacn  year.*' 

Sec.  58.  Remidyfor  improper  entry  or  omission  in  register, — If  the  name  of  any  person 
is  without  sufficient  cause  entered  in  or  omitted  from  the  le^sUar  of  members  of  any 
company  under  this  act,  or  if  default  is  made  or  unnecessary  delay  takes  place  in 
entering  on  the  register  the  fact  of  any  person  having  ceased  to  be  a  member  of  the 
company,  the  person  or  member  aggrieved,  or  any  member  of  the  company,  or  the 
company  itself,  may,  as  respects  companies  registered  in  England  and  Ireland,  by 
motion  m  any  of  Her  Majesty's  superior  courts  of  law  or  equity  or  by  an  application 
to  a  jud^e  sitting  in  chambers,  or  to  the  vice-warden  of  the  stannaries  in  tne  case  of 
companies  subject  to  his  jurisoiction  apply  for  an  order  of  the  court  that  the  register 
may  be  rectified,  and  the  coiu't  may  either  refuse  such  application,  with  or  without 
costs,  to  be  paid  by  the  applicant,  or  it  may,  if  satisfied  with  the  justice  of  the  case, 
make  an  order  for  the  rectification  of  the  roister,  and  may  direct  the  company  to 
pay  all  the  costs  of  such  motion,  application,  or  petition,  and  any  damages  the  party 
aggrieved  may  have  sustained.  Tne  court  may  in  any  proceeding  under  this  section 
decide  on  any  question  relating  to  the  title  of  any  person  who  is  a  party  to  such  pro- 
ceedings to  nave  his  name  entered  in  or  omitted  from  the  register,  whether  such 
question  arises  between  two  or  more  members,  or  alleged  members,  or  between  any 
members  or  aJleged  members  and  the  company,  and  generally  the  court  may  in  any 
such  proceeding  decide  any  (question  that  it  may  be  necessary  or  expedient  to  decide 
for  the  rectification  of  the  register. « 

Seo.  59.  Register  of  mortgages  to  be  kept. — Every  limited  company  under  this  act 
shall  keep  a  register  of  all  mortgages  and  chaiges  specifically  a£fecting  property  of  the 
company,  and  shall  enter  in  such  register  in  respect  to  each  mortgage  or  charge  a 
i^ort  description  of  the  property  mort^Eiged  or  charged,  the  amount  of  charge  created, 

a  Companies  act,  1862,  sec.  25. 
ft  See  sec.  57. 

c  Companies  act,  1862,  sec.  32. 
^  Companies  act,  1862,  sec.  33. 
«  Companies  act,  1862,  sec.  35. 
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vid  the  names  of  the  mortgageefi  or  penons  entitled  to  ouch  chaige.  If  any  part  of 
die  property  is  mortgaged  or  chaiged  without  such  entry  as  aforesaid  being  made, 
every  director,  manager,  or  other  officer  who  knowingly  and  willfully  authorizes  or 
yeimita  the  omission  of  such  entry  shall  incur  a  penalty  not  exceeding  £50.  The  said 
roister  of  mortgages  shall  be  open  to  inspection  by  vay  creditor  or  member  of  the 
company  at  all  reasonable  times,  and  if  such  inspection  is  refused »  any  officer  of  the 
company  refusing  the  same,  and  every  director  and  manager  of  the  company  author- 
izing or  knowinglv  and  willfully  permitting  such  refusal,  shall  incur  a  penalty  not 
exc^diug  £5,  ana  a  further  penalty  not  exceeding  £2  for  every  day  during  which 
such  refusal  continues^  and  in  additicSn  to  the  above  penalty  the  court  may  by  order 
compel  an  immediate  inspection  of  the  register .<> 

Sec.  60.  Extraordinary  general  meeting. — Notwithstanding  anything  in  any  regular 
tions  of  a  company,  the  directors  of  a  company  shall,  on  the  requisition  of  the  holders  . 
of  not  less  than  one-tenth  of  the  issued  capital  of  the  company  upon  which  all  calls 
or  other  sums  then  due  have  been  paid,  forthwith  proceed  to  convene  an  extraordinary 
general  meeting  of  the  company.^ 

M. — Methods  of  taxation  of  corporationi. 

Sec.  61.  Stampa, — ^Articles  of  association,  contracts  for  sale  of  shares,  letters  of 
allotment,  mortgages  of  shares,  proxy  papers,  scrip  certificates,  transfers  of  diaies^ 
insurance  policies,  and  other  papers  used  Dy  corporations  must  be  stamped. 

Sec  62.  Income  tax. — The  Ureasurer  of  a  company  must  make  out  a  list  of  the  income 
of  the  companv,  and  deliver  it  to  the  assessor  of  taxes,  and  the  income  as  thus  ascer- 
tained is  taxea.  ^ 

N. — Special  methodM  of  control  by  the  Government. 

Sec.  63.  Board  of  trade. — The  board  of  trade  in  England  is  one  of  the  administrative 
departments  of  government,  being  a  committee  of  the  privy  council  which  is  appointed 
for  the  consideration  of  matters  relating  to  trade.  The  president  of  the  board  of  trade, 
its  real  executive  officer,  is  a  member  of  the  cabinet,  with  an  official  salary  of  £2,000. 
The  rules  made  by  this  board  within  the  scope  of  its  auUiority  have  the  u>rce  of  law. 

Sec.  64.  Registrars  appointed. — The  board  of  trade  may  from  time  to  time  appoint 
such  registrars  and  clerks  as  they  may  think  necessary  for  the  registration  of  com- 
panies. The  board  of  trade  may  make  such  regulations  as  they  think  fit  with  respect 
to  the  duties  to  be  performed  by  such  registrars  aforesaid. 

Public  may  inspect  records  of  registrar. — Every  person  may  inspect  the  documents 
kept  by  the  registrar  of  loint-stock  companies,  upon  the  payment  of  a  fee  to  be  fixed 
by  the  board  of  trade.  Numerous  certificates  and  reports  must  be  filed  by  each  com- 
pany with  the  re^strar  of  companies.^ 

Sec  65.  Examination  of  affairs  of  company  by  inspectors. — ^The  board  of  trade  may 
appoint  one  or  more  competent  inspectors  to  examine  into  the  affairs  of  any  company 
under  this  act,  and  to  report  thereon,  in  such  manner  as  the  board  may  direct,  upon 
the  applicatiuns  following: 

(1)  nanking  companjf  luith  capital  divided  into  shares. — In  case  of  a  banking  company 
that  has  a  capital  divided  into  shares,  upon  the  application  of  members  holding  not 
less  than  one-third  part  of  the  whole  snares  of  the  company  for  the  time  being  issued; 

(2)  Other  than  banking  companies  have  capital  divided  into  shares. — In  the  case  of  any 
other  than  a  banking  company  that  has  a  capital  divided  into  shares,  upon  the  apph-  * 
cation  of  members  holding  not  less  than  one-fifth  part  of  the  whole  shares  of  the  com- 
pany for  the  time  being  issued. 

(3)  Company  not  having  its  capital  divided  into  shares. — In  the  case  of  any  company 
not  naving  a  capital  divided  into  shares,  and  upon  the  application  of  members  being 
in  number  not  less  than  one-fifth  of  the  whole  number  of  persons  for  the  time  being 
entered  on  the  re^ster  of  the  company  as  members. 

Sec  66.  Application  to  be  supported  by  evidence — Board  may  require  applicants  to 
give  security. — ^The  application  ^all  be  supported  by  such  evidence  as  tne  board  of 
trade  may  require  for  the  purpose  of  showing  that  the  applicants  have  good  reason 
for  requinng  such  investigation  to  be  made,  ana  that  they  are  not  actuated  by  malicious 

a  Companies  act,  1862,  sec.  43. 
fr  Companies  act,  19C0,  sec.  la. 

c5  and  6  Vic,  ch.  35,  sees.  40,  44  and  54,  and  42-43  Vic,  ch.  21,  sec  18. 
<t  Companies  act,  1S62,  sec  174.    See  ante,  sees.  2,  32,  34,  35,  36,  38-40,  42,  44, 
and  post,  sees.  70  and  77. 
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motives  in  instituting  the  same;  the  board  of  trade  may  al«>  require  the  applicants 
to  give  security  for  Uie  payment  of  the  costs  of  the  inquiry  before  appointu^  any 
inspector  or  inspectors. 

iSEC.  67.  Inspection  of  bookn — Officers  examine  under  oath.—\t  shall  be  the  duty  of 
all  officers  or  agents  of  the  company  to  produce  or  the  examination  of  the  inspectors 
all  books  and  documents  in  their  custody  or  power.  Any  inspector  may  examine 
upon  oath  the  officers  and  agents  oli  the  company  in  i elation  to  its  business  and  may 
administer  such  cath  accordingly.  If  any  officer  or  agent  refuses  to  produce  any  b(K)k 
or  document  hereinby  directed  to  be  produced,  or  to  answer  any  question  relating  tx> 
the  affairs  of  the  company,  he  shall  incur  a  penalty  not  exceeding  £5  in  respect  of 
each  offense. 

Sec.  68.  Result  of  txaminalion  made  known  to  hoard  awl  members  oj  compaiuf. — 
Upon  the  conclusion  of  the  examination  the  inspectors  shall  ro]X)rt  their  opinion  to 
the  board  of  trade.  A  copy  shall  be  forwarded  by  the  beard  of  trade  to  the  registered 
officio  of  the  company,  and  a  further  report  shall,  upon  tlie  request  of  the  members 
upon  whose  application  the  inspection  was  made,  be  delivered  t/)  them  or  to  any  one 
or  more  of  them. o 

Sec.  69.  Statements  by  insurance  and  other  companies. — Every  limited  banking 
company  and  every  insurance  company  and  deposit,  provident,  or  benefit  society 
under  this  act  shall,  before  it  commences  business  and  als  >  on  the  first  Monday  in 
February  and  the  first  Monday  in  August  in  every  year  during  which  it  carries  on 
business,  make  a  statement  in  the  following  form: 

Form  of  statrimnt. — The  capital  of  the  company  i^  divided  into shares  of 

each.    The  number  of  shares  issued  is .    Calls  to  the  amount  of 

pounds  per  sliare  have  been  made,  under  which  the  sum  of |x>unds  has  been 

received. 

The  liabilities  of  the  c<^mpany  on  the  1st  day  of  January  (or  July)  were; 

Debts  owing  to  sundry  persons  by  the  company — 

On  judgment, . 

On  specialties, . 

On  notes  or  bills, . 

On  simple  contracts, 


On  estimated  liabilities, 


The  assets  of  the  company  on  that  day  were — 
Government  securities  (stating  them), 


Bills  of  exchange  and  promissory  notes,  -. 

Cash  at  the  bankers, . 

Other  securities, . 

Or  as  near  thereto  as  circumstances  will  admit,  and  a  copy  of  such  statement  eihall 
be  put  up  in  a  conspicuous  place  in  the  registered  <  flico  of  the  company,  and  in  every 
branch  office  or  place  where  the  business  of  the  company  is  carriea  on,  and  if  default 
is  made  in  compliance  with  the  provisions  of  this  section,  the  company  shall  be  liable 
to  a  penalty  not  exceeding  £5  lor  every  day  during  which  such  default  continues, 
and  every  director  and  n'anager  of  the  company  who  shall  knowingly  and  willfully 
authorize  or  permit  such  default  shall  incur  the  like  ]ienalty. 

Every  member  and  every  creditor  of  any  company  mentioned  in  this  section  shall 
be  entitled  to  a  copy  of  the  above-mentioned  statement  on  payment  of  a  sum  not 
exceeding  6  pence. ^ 

Sec.  70.  Register  of  directors  and  managers. — Every  company  under  this  act  and  not 
having  a  capital  divided  into  shares  shall  keep  at  its  registered  office  a  register  con- 
taining the  names  and  addresses  and  occupations  of  its  directors  or  managers,  and  shall 
send  to  the  registrar  of  joint-stock  companies  a  copy  of  such  register,  and  shall  from 
time  to  time  notify  the  registrar  of  any  change  that  takes  place  in  such  directors  or 
managers. 

Sec.  71.  For  violation  of  the  above  provision  a  penalty  is  imposed  of  not  more  than 
£6  for  each  day,  and  each  director  or  manager  is  liable  for  the  same.^ 

0. — Special  laws  regarding  monopolies. 

Sec.  72.  Amalgarnation  of  insurance  companies. — WTien  it  is  in  I  ended  to  amalga- 
mate two  or  more  (life  insurance)  companies,  or  to  transfer  the  life  assurance  business 
of  one  company  to  another,  the  directors  of  any  one  or  more  of  such  companies  may 
apply  to  the  court,  by  petition,  to  sanction  the  proposed  arrangement,  notice  of  such 

a  Companies  act,  1862,  sees.  56  to  59. 

ft  Companies  act,  1862,  sec.  44. 

«  Companies  act,  1862,  sees.  45  and  46  as  amended  by  companies  act,  1900. 
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application  being  published  in  the  Gazette,  and  the  court,  after  hearing  the  directors 
and  other  persons  whom  it  considers  entitled  to  be  heard  upon  the  petition,  may 
confirm  the  same  if  it  is  aatisfied  that  no  sufficient  objection  to  the  arrangement  has 
been  established. 

Sec.  73.  Notice  to  policy  holders — Contract  open  to  inspection. — Before  any  such 
application  is  made  to  the  court  a  statement  of  the  nature  of  the  amalgamation  or 
transfer,  as  the  case  may  be,  together  with  an  abstract  containing  the  material  facts 
embodied  in  the  agreement  or  deed  under  which  such  amalgamation  or  transfer  is 
propc  eed  to  be  effected  and  copies  of  the  actuarial  or  other  reports  upon  which  such 
f.grccn:ent  or  deed  is  founded  shall  be  forwarded  to  each  policy  holder  of  each  company 
in  case  of  amalgamation  or  to  each  policy  holder  of  the  transferred  company  in  case 
of  transfer;  and  the  agreement  or  deed  under  which  such  amalgamation  or  transfer 
is  effected  shall  be  open  for  the  inspection  of  the  policy  holders  and  shareholders  at 
the  office  or  offices  of  the  compan^^  or  companies  for  a  period  of  fifteen  days  after  the 
issuing  of  the  abstract  herein  provided. 

Sec.  74.  When  court  will  not  sanction  arrangement. — The  court  shall  not  sanction 
any  amalgamation  or  transfer  in  any  case  in  which  it  appears  to  the  court  that  policy 
holders  representing  one- tenth  or  more  of  the  total  amount  assured  in  any  company 
which  is  proposed  to  amalgamate  or  in  any  company  the  business  of  which  it  is  pro- 
posed to  transfer  dissent  from  such  amalgamation  or  transfer. 

Sec.  75.  Sanction  of  court  n^essary. — ^No  company  shall  amalgamate  with  another 
or  transfer  its  business  to  another  unless  such  amalgamation  or  transfer  is  confirmed 
by  the  court  in  accordance  with  this  section:  Provided,  always^  That  this  section  shall 
not  apply  in  any  case  in  which  the  business  of  any  company  which  is  sought  to  be 
amalgamated  or  transferred  does  not  comprise  the  business  of  life  assurance. ^ 

Sec.  76.  Report  of  assets  and  liabilities  to  board  of  trade.— -When  an  amalgamation 
takes  place  between  any  companies,  or  when  the  business  of  one  company  is  trans- 
ferred to  another  company,  the  combined  company  or  purchasing  company,  as  the 
case  may  be,  shall,  within  ten  days  from  the  ciate  of  the  completion  of  the  amalga- 
mation or  transfer,  deposit  with  the  board  of  trade  certified  copies  of  statements  of  the 
assets  and  liabilities  of  the  companies  concerned  in  such  amalgamation  or  transfer, 
together  with  a  statement  of  the  nature  and  terms  of  the  amalgamation  or  transfer, 
and  a  certified  copy  of  the  ap;reement  or  deed  under  which  such  amalgamation  or 
transfer  is  effectea,  and  certin^d  copies  of  the  actuarial  or  other  reports  upon  which 
such  agreement  or  deed  is  founded,  and  the  statement  or  agreement  or  deed  of  amalga- 
mation or  transfer  shall  be  accompanied  by  a  declaration  under  the  hand  of  the  chair- 
man of  each  comjpany  and  the  principal  managing  officer  of  each  company  that  to  the 
best  of  their  behef  every  payment  made  or  to  be  made  to  any  person  whatsoever  on 
account  of  the  said  amalgamation  or  transfer  is  therein  fully  set  forth,  and  that  no 
other  payment  beyond  those  set  forth  have  been  made,  or  are  to  be  made,  either  in 
money,  policies,  lionds,  valuable  securities,  or  other  property  by  or  with  the  knowl- 
edge of  any  parties  to  the  said  amalgamation  or  transfer.^ 

Sec.  77.  Documents  kept  by  registrar  and  open  to  inspection. — ^The  board  of  trade 
may  direct  any  printed  or  other  document  required  by  this  act,  or  certified  copies 
thereof,  to  be  kept  by  the  registrar  of  joint  stock  companies  or  oUier  officer  of  the  board 
of  trade,  and  any  person  may,  on  payment  of  such  fees  as  the  board  of  trade  may  direct, 
inspect  the  same  at  his  office  and  procure  copies  thereof.  ^ 

Sec.  78.  Penalty  for  default. — ^Every  company  which  makes  default  in  complying 
with  the  requirements  of  this  act  shall  be  liable  to  a  penalty  not  exceeding  £50  for 
every  day  during  which  the  default  continues;  and  if  default  continues  during  a 
period  of  three  months  after  notice  of  default  by  tJie  board  of  trade,  which  notice  shall 
oe  published  in  one  or  more  newspapers  as  the  board  of  trade  may  direct,  and  after 
8ucn  publication  the  court  may  order  the  winding  up  of  the  company  upon  the  appli- 
cation of  one  or  more  policy  holders  or  shareholders.^' 

Sec.  79.  Parliament  to  have  abstract  of  reports. — ^The  board  of  trade  shall  lay  annually 
before  Parliament  the  statements  and  abstracts  of  reports  deposited  ^ath  them  under 
this  act  during  the  preceding  year. « 

a  Life  assurance  companies  act,  1870,  sec.  14. 
ft  Life  assurance  companies  act,  1870,  sec.  15. 
c  Life  assurance  companies  act,  1870,  sec.  16. 
^  Life  assurance  companies  act,  1870,  sec.  18. 
«  Life  assurance  companies  act,  1870,  sec.  24. 
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The  following  is  the  so-called  Wilson  bill  referred  to  by  Mr.  Gompers 
in  his  statement  before  this  subcommittee: 

[H.  R.  20584,  Sixtieth  Gongieas,  fint  Beflsion.] 

IN  THE  HOUSE  OF  REPRESENTATIVES. 

April  6  (calendar  day,  April  10),  1908. 

Mr.  Wilson,  of  Pennsylvania,  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  the  Judiciary  and  ordered  to  be 
printed. 

A  BILL 

To  amend  the  Act  approved  July  second,  eighteen  hundred  and  ninety, 
entitled  ^'An  Act  to  protect  trade  and  commerce  against  any  unlaw- 
ful restraints  and  monopolies.'' 

Be  it  enacted  by  the  Senate  and  House  of  RepresefUadvea  of  the  United 
States  of  America  in  Congress  CLSsembled,  That  the  Act  approved 
July  second,  eighteen  hundred  and  ninety,  entitled  **An  Act  to 
protect  trade  and  commerce  against  any  unlawful  restraints  and 
monopolies,''  be,  and  the  same  is  hereby,  amended  by  adding  at  the 
end  of  said  Act  the  following  section: 

''Sec.  9.  That  nothing  in  said  Act  is  intended  nor  shall  any  pro- 
vision thereof  hereafter  oe  enforced  so  as  to  apply  to  organizations 
or  associations  not  for  profit  and  without  capital  stock,  nor  to  the 
members  of  such  organizations  or  associations. 

"That  nothing  in  said  Act  is  intended  nor  shall  any  provision 
thereof  hereafter  be  enforced  so  as  to  apply  to  any  arrangements, 
agreements,  or  combinations  among  persons  engaged  in  agriculture 
or  horticulture  made  with  a  view  of  enhancing  the  price  of  their  own 
agricultural  or  horticultural  product." 
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The  following  is  the  so-called  Hepburn  bill  referred  to  by  Mr. 
Goinpers  in  his  statement  before  this  subcommittee: 

[H.  R.  19746,  Sixtieth  Goagress,  firat  session.] 

IN  THE  HOUSE  OF  REPRESENTATIVES. 

March  23,  1908. 

Mr.  Hbpburn  introduced  the  following  bill ;  which  was  referred  to  the 
Committee  on  the  Judiciary  and  ordered  to  be  printed. 


A  BILL 


To  regulate  commerce  among  the  several  States  or  with  foreign 
nations,  and  to  amend  the  act  approved  July  second,  eighteen 
hundred  and  ninety,  entitled  ''An  act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies." 

Be  it  enacted  by  the  Senaie  and  House  of  RepresentcUives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  act  approved 
July  second,  eighteen  hundred  and  ninety,  entitled  *' An  act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies/'  be, 
and  hereby  the  same  is,  amended  by  adding  at  the  end  of  said  act  the 
following  sections: 

''Sec.  8.  That  any  corporation  or  association  affected  by  this  act, 
but  not  subject  to  the  act  approved  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  entitled  'An  act  to  regulate  commerce,]  or  the 
acts  amendatory  thereof  or  supplemental  thereto,  shall  be  entitled  to 
the  benefits  ana  immunities  in  this  act  hereinafter  given,  if  and  when 
it  shall  regiater  as  herein  provided,  and  shall  comply  with  the  require- 
ments of  this  act,  hereinafter  set  forth,  but  not  otherwise. 

"Such  registration,  by  a  corporation  or  association  for  profit  and 
having  capital  stock,  may  be  effected  by  filing  with  the  Commissioner 
of  Corporations  a  written  application  therefor,  together  with  a  writ- 
ten statement  setting  forth  such  information  concerning  the  organiza- 
tion of  such  corporation  or  association,  its  financial  conditions,  its 
contracts,  and  its  corporate  proceedings,  as  may  be  prescribed  by 
general  regulations  from  time  to  time  to  be  made  by  the  President 
pursuant  to  this  act ;  and  such  registration  by  a  corporation  or  associa- 
tion not  for  profit  and  without  capital  stock  may  be  effected  by  filing 
with  the  Commissioner  of  Corporations  a  written  application  therefor, 
together  with  a  written  statement  setting  forth,  first,  its  charter  or 
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agreement  of  association  tfnd  by-laws ;  second,  the  place  of  itsprin- 
cipal  office,  and,  tliird,  the  names  of  its  directors  or  managing  officers, 
and  standing  committeCvS,  if  any,  with  their  residences. 

''Thereupon  the  Commissioner  of  Corporations  shall  register  such 
corporation  or  association  under  this  act.  .  In  case  any  corporation  or 
association  so  registered  shall  refuse  or  shall  fail  at  any  time  to  file  the 
statements  or  to  give  the  information  required  under  thu  act,  or  to 
comply  with  the  requirements  of  this  act,  or  in  case  information  fur- 
nishea  by  it  shall  be  false  in  any  material  particular,  the  Commissioner 
of  Corporations  shall  have  power  to  cancel  the  registration  of  such 
corporation  or  association  alter  thirty  days*  notice  m  writing  to  such 
corporation  or  association.  Any  corporation  or  association  aggrieved 
by  such  action  of  the  Commissioner  of  Corporations  may  appfy  to  the 
supreme  court  of  the  District  of  Columbia,  in  a  suit  or  proceeding  in 
equity,  for  such  relief  in  the  premises  as  may  be  proper,  and  said  court 
shall  nave  jurisdiction  to  hear  and  determine  such  application,  subject 
to  appeal  as  in  other  causes  in  equity. 

"Sec.  9.  That  the  President  shall  have  power  to  make,  alter,  and 
revoke,  and  from  time  to  time,  in  his  discretion,  he  shall  make,  alter, 
and  revoke,  regulations  prescribing  what  facts  shall  be  set  forth  in  the 
statements  to  be  filed  with  the  Commissioner  of  Corporations  by  cor- 
porations and  associations  for  profit  and  having  capital  stock  applying 
lor  registration  under  this  act,  and  what  information  thereafter  shall 
be  furnished  by  such  corporations  and  associations  so  registered,  and 
he  may  prescribe  the  manner  of  registration  and  of  cancellation  of 
registration. 

''Nothing  in  this  act  shall  require  the  filing  of  contracts  or  agree- 
ments of  corporations  or  associations  not  for  profit  or  without  capital 
stock,  and  such  corporations  and  associations  while  registered  here- 
under, and  the  members  thereof,  shall  be  entitled  to  all  the  benefits 
and  immunities  given  by  this  act,  excepting  such  as  are  given  by  sec- 
tion ten  and  section  eleven,  without  nling  such  contracts  or  agree- 
ments; but  from  time  to  time  every  such  corporation  or  association 
shall  fUe  with  the  Commissioner  of  Corporations,  when  and  as  called 
for  by  him,  a  revised  statement  given,  as  of  a  date  specified  by  him. 
such  information  as  is  required  to  be  given  at  the  time  of  original 
registration  under  section  eight  of  this  act. 

Sec.  10.  That  any  corporation  or  association  registered  under  thb 
act,  and  any  person,  not  a  common  carrier  under  the  provisions  of  the 
said  act  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  tne  acts  amendatory  thereof  or  supplemental  thereto,  being 
a  party  to  a  contract  or  combination  hereafter  made,  other  than  a  con- 
tract or  combination  with  a  common  carrier  filed  under  section  eleven 
of  this  act,  may  file  with  the  Commissioner  of  Corporations  a  copy 
thereof,  if  the  same  bo  in  writing,  or  if  not  in  writing,  a  statement 
setting  forth  the  terms  and  conditions  thereof,  together  with  a  notice 
that  such  filing  Is  made  for  the  purpose  of  obtaining  the  benefit  of  the 
provisions  of  this  section.  Thereupon  the  Commissioner  of  Corpora- 
tions, with  the  concurrence  of  the  Secretary  of  Commerce  and  Labor, 
of  his  own  motion  and  without  notice  and  hearing,  or  after  notice  and 
hearing,  as  the  Commissioner  may  deem  proper,  may  enter  an  order 
declaring  that  in  his  judgment  such  contract  or  combination  is  in 
unreasonable  restraint  of  trade  or  commerce  among  the  several  States 
or  with  foreign  nations.    If  no  such  order  shall  be  made  within  thirty 
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days  after  the  filing  of  such  contract  or  written  statement,  no  prose- 
cution, suit,  or  proceeding  by  the  United  States  shall  lie  under  the 
first  six  sections  of  this  act,  for  or  on  account  of  such  contract  or  com- 
bination, unless  the  same  be  in  unreasonable  restraint  of  trade  or  com- 
merce among  the  several  States  or  with  foreign  nations;  but  the 
United  States  may  institute,  maintain,  or  prosecute  a  suit,  proceeding, 
or  prosecution  under  the  first  six  sections  of  said  act  for  or  on  account 
of  any  such  contract  or  combination  hereafter  made,  of  which  a  copy 
or  written  statement  shall  not  have  been  filed  as  aforesaid,  or  as  to 
which  an  order  shall  have  been  entered  as  above  provided. 

**No  corporation  or  association  for  profit  or  having  capital  stock, 
and  registered  under  this  act,  that  hereafter  shall  make  a  combination 
or  consolidation  with  any  other  corporation  or  aasociation,  shall  be 
entitled  to  continue  its  registration  under  this  act,  unless  without  delay 
it  shall  file  with  the  Commissioner  of  Corporations,  pursuant  and  sub- 
ject to  the  provisions  of  this  section,  a  statement  setting  forth  the 
terms  and  conditions  of  such  combination  or  consoUdation,  together 
with  a  notice  as  hereinabove  provided. 

*'  Sec.  1 1 .  That  any  common  carrier  under  the  provisions  of  the  said 
act  approved  February  fourth,  eighteen  hundred  and  eighty-seven,  or 
the  acts  amendatory  thereof  or  supplemental  thereto,  bemg  a  party  to 
a  contract  or  combmation  hereafter  made,  or  any  other  party  to  such 
contract  or  combination,  may  file  with  the  Interstate  Commerce  Com- 
mission a  copy  thereof,  if  the  same  be  in  writing,  or  if  not  in  writing, 
a  statement  setting  forth  the  terms  and  conditions  thereof,  together 
with  a  notice  that  such  fifing  is  made  for  the  purpose  of  obtaining  the 
benefit  of  the  provisions  of  this  section.  Thereupon  the  Interstate 
Commerce  Commission,  of  its  own  motion  and  without  notice  or  hear- 
ing, or  after  notice  and  hearing,  as  said  Commission  may  deem  proper, 
may  enter  an  order  declaring  that  in  its  judgment  such  contract  or 
combination  is  in  unreasonable  restraint  of  trade  or  commerce  among 
the  several  States  or  with  foreign  nations.  If  no  such  order  shall  be 
made  within  thirty  days  after  the  filing  of  such  contract  or  written 
statement,  no  prosecution,  suit,  or  proceeding  by  the  United  States 
shall  lie  under  the  first  six  sections  of  this  act,  for  or  on  account  of 
such  contract  or  combination,  unless  the  same  be  in  unreasonable 
restraint  of  trade  or  commerce  amon^  the  several  States  or  with  foreign 
nations,  but  the  United  States  may  institute,  maintain,  or  prosecute  a 
suit,  proceeding,  or  prosecution  under  the  first  six  sections  of  said 
act  for  or  on  account  of  any  such  contract  or  combination  hereafter 
made,  of  which  a  copy  or  written  statement  shall  not  have  been  filed 
as  aforesaid,  or  as  to  which  an  order  shall  have  been  entered  as  above 
provided." 

Sec.  2.  That  section  seven  of  the  said  act  approved  July  second, 
eighteen  hundred  and  ninety,  is  hereby  amended  so  as  to  read  as 
follows: 

^'Sec.  7.  That  any  person  who  shall  be  injured  in  his  business  or 

f property  by  any  other  person  or  corporation  by  reason  of  anything 
orbidden  or  declai*ed  to  be  unlawful  oy  this  act  may  sue  therefor  in 
any  circuit  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  tho  damages  by  nim  sustained  and  the  costs 
of  suit,  including  a  reasonable  attorney's  fee." 
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Sec.  3.  That  in  any  suit  for  damages  under  section  seven  of  the  said 
act  approved  July  second,  eighteen  hundred  and  ninety,  baaed  U|>on  a 
right  of  action  accruing  prior  to  the  passage  of  this  act,  the  plaintiff 
shall  be  entitled  to  recover  only  the  damages  by  him  sustained  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee;  and  no  suit  for 
damages  under  said  section  seven  of  thi^  act,  based  upon  a  right  of 
action  accruing  prior  to  the  passage  of  this  act.  shall  be  maintained 
unless  the  same  shall  be  commenced  within  one  year  after  the  passage 
of  this  act. 

Nothing  in  said  act  approved  July  second,  eighteen  hundred  and 
ninety,  or  in  this  act,  is  intended,  nor  shall  any  provision  thereof  here- 
after be  enforced,  so  as  to  interfere  with  or  to  restrict  any  right  of 
employees  to  strike  for  any  cause  or  to  combine  or  to  con &*act  with 
eacn  other  or  with  employers  for  the  purpose  of  peaceably  obtaining 
from  employers  satisfactory  terms  for  their  labor  or  satisfactory  con- 
ditions of  employment,  or  so  as  to  interfere  with  or  to  restrict  any 
rijght  of  employers  for  any  cause  to  discharge  all  or  anjr  of  their  em- 
pfoyees  or  to  combine  or  to  contract  with  each  other  or  with  employees 
tor  the  purpose  of  peaceably  obtaining  labor  on  satisfactory  terras. 

Sec.  4.  That  no  suit  or  prosecution  oy  the  United  States  under  the 
first  six  sections  of  the  said  act  approved  July  second,  eighteen  hun- 
dred and  ninety,  shall  hereafter  be  begun  for  or  on  account  of  any  con- 
tract or  combmation  made  prior  to  the  passage  of  this  act,  or  any 
action  thereunder,  unless  the  same  be  in  unreasonable  restraint  of 
trade  or  commerce  among  the  several  States  or  with  foreim  nations; 
and  no  suit  or  prosecution  by  the  United  States  under  ine  first  six 
sections  of  the  said  act  approved  July  second,  eighteen  hundred  and 
ninety,  shall  be  begun  after  one  year  from  the  passage  of  this  act  for  or 
on  account  of  any  contract  or  combination  made*  prior  to  the  passajge 
of  this  act,  or  any  action  thereimder;  but  no  corporation  or  associa- 
tion authorized  to  register  under  section  eight  of  the  said  act  approved 
July  second,  eighteen  hundred  and  ninety,  as  amended,  shall  oe  enti- 
tled to  the  benefit  of  this  immunity  if  it  shall  have  failed  so  to  register, 
or  if  the  registration  of  such  corporation  or  association  shall  have  been 
canceled  before  the  expiration  of  one  year  after  such  registration, 
exclusive  of  the  period,  if  any,  during  which  such  cancellation  shall 
have  been  stayed  by  an  order  or  decree  of  court  sul)sequently  vacated 
or  set  aside.  Anything  herein  contained  to  the  contrary  notwith- 
standing, all  actions  and  proceedings  now  or  heretofore  pending 
under  or  by  virtue  of  any  provision  of  the  said  act  approved  July 
second,  eigliiteen  hundred  and  ninetv,  may  be  prosecutea  and  may  be 
defended  to  final  eftect;  and  all  judgments  and  decrees  heretofore  or 
hereafter  made  in  any  such  actions  or  proceedings  may  be  onforced  in 
the  same  manner  as  though  this  act  had  not  been  passed. 
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Sherman  ANTirnusT  Act. 

(Act  of  July  2,  1890.— Stats.  26,  chap.  647.) 

An  act  to  protect  trade  and  commerce  against  unlawful  restraints  and 

monopolies. 

Be  it  efnaded  fti/  (ke  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  States,  or  with  foreim  nations,  is  hereby  declared  to  be  illegal. 
Every  person  who  shall  make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  in  the  discretion  of  the  court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monop- 
olize, or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part  of  tne  trade  or  conmierce  among  the  several 
States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  pimishments,  in  the  discretion  of  the  court. 

Sec.  3.  Every  contract,  combination  in  form  of  trust  or  otherwise, 
or  conspiracv,  m  restraint  of  trade  or  commerce  in  any  Territory  of 
the  United  States  or  the  District  of  Columbia,  or  in  restraint  of  trade 
or  commerce  between  any  such  Territory  and  another,  or  between 
any  such  Territory  or  Territories  and  any  State  or  States  or  the  Dis- 
trict of  Columbia,  or  with  foreign  nations,  or  between  the  District  of 
Columbia  and  any  State  or  States  or  foreign  nations,  is  hereby  declared 
illegal.  Every  person  who  shall  make  any  such  contract  or  eneage  in 
any  such  combination  or  conspiracy,  shall  be  deemed  guilty  oi  a  mis- 
demeanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  tne  discretion  of  the  court. 

Sec.  4.  The  several  circuit  courts  of  the  United  States  are  hereby 
invested  with  jurisdiction  to  prevent  and  restrain  violations  of  this 
act;  and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  their  respective  districts,  under  the  direction  of  the 
Attorney-General,  to  institute  proceedings  iu  eauity  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  oe  by  way  of  petition 
setting  forth  the  case  and  praying  that  such  violation  shall  be  enjoined 
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or  otherwise  prohibited.  When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition  the  court  shall  proceed,  as  soon  as 
may  be,  to  the  hearing  and  determination  of  the  case;  and  pending 
sucn  petition  and  before  final  decree,  the  court  may  at  any  time  make 
such  temporary  restraining  order  or  prohibition  as  shall  be  deemed 
just  in  the  premises. 

Sec.  6.  Whenever  it  shall  appear  to  the  court  before  which  any 
proceeding  under  section  four  oi  this  act  may  be  pending,  that  the 
ends  of  justice  require  that  other  parties  should  be  brought  before  the 
court,  the  coiu't  may  cause  them  to  be  summoned,  whether  they  reside 
in  the  district  in  which  the  court  is  held  or  not;  and  subpcBnas  to  that 
end  may  be  served  in  any  district  by  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any  com- 
bination, or  pursuant  to  any  conspiracy  (and  being  the  subject  thereof) 
mentioned  in  section  one  of  this  act,  and  being  in  the  course  of  trans- 
portation from  one  State  to  another,  or  to  a  foreign  country,  shall  be 
forfeited  to  the  United  States,  and  may  be  seized  and  condemned  by 
like  proceedings  as  those  provided  by  law  for  the  forfeiture,  seissure, 
and  condemnation  of  property  imported  into  the  United  States  con- 
trary to  law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  forbidden 
or  declared  to  oe  unlawful  by  this  act,  may  sue  therefor  in  any  circuit 
court  of  the  United  States  in  the  district  in  which  the  defendant  resides 
or  is  found,  without  respect  to  the  amount  in  controversy,  and  shall 
recover  threefold  the  damages  by  him  sustained,  and  the  costs  of  suit, 
including  a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  '* person,"  or  ^'persons,"  wherever  used  in 
this  act  shall  be  deemed  to  include  corporations  and  associations  exist- 
ing under  or  authorized  by  the  laws  of  either  the  United  States,  the 
laws  of  any  of  the  Territories,  the  laws  of  any  State,  or  the  laws  of 
any  foreign  country. 

Approved,  July  2,  1890. 
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AMENDING  ANTITRUST  ACT. 


Jamttart  26, 1909.— Ordered  to  be  printed. 


Sir.  Nkl80N|  from  the  Committee  on  the  Judiciarj,  submitted  the 

following 

ADVERSE  REPORT. 

[To  accompany  S.  6440] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(S.  6440)  to  amend  the  antitrust  act  of  Jtily  2,  1890,  having  duly  con- 
sidered the  same  report  as  follows: 

This  bill  seeks  to  amend  and  modify  the  so-called  antitrust  act  of 
July  2,  1890  (26  Stat.,  209),  which  act,  in  brief,  prolubits  combina- 
tions in  restraint  of  foreign  and  interstate  commerce  and  the  monopo- 
lization of  such  commerce,  and  prescribes  remedies  for  violation  of 
the  law. 

To  understand  the  scope  and  effect  of  the  proposed  legislation  it  is 
well  to  first  consider  the  law  relating  to  monopolies  and  combinations 
in  restraint  of  such  trade  and  commerce  existmg  and  in  force  prior  to 
the  passage  of  said  act,  and  secondly,  the  changes  wrought  and  the 
remedies  given  by  the  act  as  construed  and  applied  by  the  courts. 

Prior  to  the  passage  of  the  act  such  monopolies  and  combinations 
were  in  the  main  regulated  and  controlled,  so  far  as  regulated  and 
controlled  at  all,  by  the  principles  of  the  common  law  as  interpreted 
and  applied  by  the  courts  of  this  country,  and  hence  it  is  well  to  take 
a  brief  view  of  those  principles  and  ascertain  the  status  of  a  contract 
In  restraint  of  trade  and  of  a  monopoly  in  trade  prior  to  the  passage 
of  the  act. 

The  earliest  doctrine  of  the  common  law  was  that  all  contracts  in 
restraint  of  trade  were  illegal  and  void.  Thus  the  supreme  court  of 
Indiana,  in  the  case  of  Beard  v.  Dennis  (6  Ind.,  202),  refers  to  an  old 
English  case  as  follows: 

In  one  of  the  earliest  cases  of  which  we  have  an  account  (Year  Book  2,  Hen.  5),  where 
a  dyer  was  bound  not  to  exercise  his  craft  for  two  years,  Hall,  /.,  not  onhr  held  the 
bond  void  as  against  the  common  law,  but  added:  '^Bv  God,  if  the  plaintiff  were  here 
he  should  go  to  prison  tiU  he  paid  a  fine  to  the  King. 

The  leading  case  which  modified  this  doctrine  and  laid  down  some 
of  the  elements  of  the  modern  rule  is  that  of  Mitchell  t;.  Reynolds 
(1  Peere  Williams,  181),  decided  in  1711.    This  case  held  tnat  an 
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agreement  not  to  engage  in  a  particular  trade  in  a  given  parish  for 
five  years  was  not  invalid,  but  it  also  held  that  all  general  restraints  of 
trade  were  void,  and  the  court  in  assigning  reasons  therefor  uses  the 
following  significant  and  prophetic  language: 

Another  reason  is  the  great  abuses  these  voluntarv  restraints  are  liable  to;  as,  for 
instance,  from  corporations,  who  are  perpetually  laboring  for  exclusive  advantage! 
in  trade,  and  to  reauce  it  into  as  few  hands  as  possible. 

The  rule  in  Mitchell  v.  Reynolds  was  adhered  to  in  the  Indiana 
case  cited  above.  In  the  case  of  Oregon  S.  N.  Co.  v.  Winsor  (20  Wall., 
66)  the  Supreme  Court  of  the  United  States  laid  down  the  doctrine  in 
the  following  terms: 

It  is  a  well-settled  rule  of  law  that  an  agreement  in  general  restraint  of  trade  is 
illegal  and  void;  but  an  agreement  which  operates  merely  in  partial  restraint  of  trade 
is  good,  provided  it  be  not  unreasonable  and  there  be  a  consideration  to  support  it. 
In  order  that  it  may  not  be  unreasonable  the  restraint  imposed  must  not  be  laiger 
than  is  required  for  the  necessary  protection  of  the  party  with  whom  the  contract  is 
made.  A  contract,  even  on  good  consideration,  not  to  use  a  trade  anywhere  in  England 
is  held  void  in  that  country  as  being  too  ^neral  a  restraint  of  trade;  but  a  contract 
not  to  use  a  trade  at  a  particular  place",  if  it  be  founded  on  a  good  consideration  and 
be  made  for  a  proper  and  reasonaole  purpose,  is  valid.  Of  course,  a  contract  not  to 
exercise  a  trade  generally  would  be  obnoxious  to  the  rule,  and  would  be  void.    ♦    *    • 

In  accordance  with  these  principles  it  is  well  settled  that  a  stipulation  by  a  vendee 
of  any  trade,  business,  or  establishment  that  the  vendor  ^all  not  exercise  the  same 
trade  or  business  or  erect  a  similar  establishment  within  a  reasonable  distance,  so  as 
not  to  interfere  with  the  value  of  the  trade,  business,  or  thing  purchased,  is  reasonable 
and  valid.  In  like  manner  a  stipulation  by  the  vendor  of  an  article  to  be  used  in  a 
business  or  trade  in  which  he  is  nimself  engaged  that  it  shall  not  be  used  within  a 
reasonable  r^on  or  distance,  so  as  not  to  interfere  with  his  said  business  or  trade,  ia 
also  valid  and  binding. 

But  these  cases,  and  nearly  all  the  older  common-law  cases,  relate 
to  instances  where  one  party  sells  his  trade  or  business  to  another 
party  and  agrees  not  to  engage  in  the  same  in  a  particular  locaUty, 
or  for  a  limited  j>eriod.  or  anywhere  at  any  time,  and  they  were, 
in  the  main,  considered  from  the  standpoint  of  the  parties  and  or 
the  effect  upon  them  rather  than  in  respect  to  their  bearing  and 
effect  upon  the  general  public,  or  rather  tneir  effect  upon  the  public 
interests  were  of  such  a  limited  character  as  not  to  militate  against 
their  validity. 

But  where  there  is  a  combination  which  chiefly  and  in  the  main 
affects  the  public  welfare  a  different  rule  is  applied  and  governs. 
Judge  Taft,  in  his  opinion  in  the  case  of  United  States  v.  Addyston 
Pipe  Line  Co.  (85  Fed.),  clearly  points  out  and  defines  the  proper 
rule  in  such  cases. 

After  discussing  and  summarizing  the  various  decisions  and  au- 
thorities bearing  on  the  case  Judge  Taft  adds: 

Upon  this  review  of  the  law  and  the  authorities  we  can  have  no  doubt  that  the 
MBOciation  of  the  defendants,  however  reasonable  the  prices  they  fixed,  however 
sreat  the  competition  they  had  to  encounter,  and  however  great  the  necessitv  of  curb- 
ing themselves  by  joint  agreement  from  committing  financiid  suicide  by  ill-advised 
competition,  was  void  at  common  law,  because  in  restraint  of  trade  and  tending  to  a 
monopoly. 

And  in  response  to  the  contention  that  the  combination  in  question 
was  a  reasonable  one  the  judge  declares: 

We  do  not  think  the  issue  an  important  one,  because,  as  already  stated,  we  do  not 
think  that  at  common  law  there  is  any  question  of  reasonableness  open  to  the  court! 
with  reference  to  such  a  contract.  Its  tendency  was  certainly  to  give  defendants  tha 
power  to  charge  unreasonable  prices  had  they  cnosea  to  do  ao. 
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The  distinction  pointed  out  by  Judge  Taft  is  also  illustrated  in  the 
case  of  Gibbs  v.  Consolidated  Gas  Co.  (130  U.  S.,  396).    The  first  twa 

{>aragraphs  of  the  syllabus  in  this  case  epitomize  the  doctrine  as 
oUows: 

Courts  decline  to  enforce  contracts  which  impose  a  restraint,  though  only  partial, 
upon  business,  of  such  character  that  restraint  to  any  extent  will  be  prejudicial  to 
the  public  interest.  But  where  the  public  welfare  is  not  involved  ana  the  restraint 
upon  one  party  is  not  greater  than  protection  to  the  other  party  requires  a  contract 
in  restraint  of  trade  may  be  sustained. 

The  facts  in  the  case  are,  in  brief,  as  follows:  The  defendant  gas 
company  and  the  Equitable  Gas  Company,  of  Baltimore,  were  com- 
petitors in  business,  and  felt  that  they  wasted  much  money  and  failed 
to  get  enough  money  for  their  gas.  r  lain  tiff  proposed  to  the  Equita- 
ble Gas  Comoany  to  make  some  arrangement  with  the  defendant  com- 
pany whereby  the  rivalry  could  be  done  away  with  and  a  certain 
price  for  gas  oe  agreed  upon.  He  was  employed  and  accomplished 
nis  purpose.  Now  he  brings  this  action  to  recover  for  services  ren- 
dered. A  specific  price  for  gas  was  agreed  on  and  many  other  things 
which  destroyed  the  competition  between  the  companies.  On  page 
408  the  court  says: 

The  supplying  of  illuminating  ^  is  a  buMness  of  a  public  nature  to  meet  a  public 
necessity.  It  is'  not  a  business  like  that  of  an  ordinary  corporation  engaged  in  the 
manufacture  of  articles  that  may  be  furnished  by  individual  effort.  *  *  * 
Hence,  while  it  is  justly  urged  that  those  rules  which  say  that  a  given  contract  is 
against  public  policy  should  not  be  arbitrarily  extended  so  as  to  interfere  with  the 
freedom  of  contract,  *  *  *  yet  in  the  instance  of  business  of  such  character 
that  it  presumably  can  not  be  restrained  to  any  extent  whatever  without  prejudice 
to  the  public  interest,  courts  decline  to  enforce  or  sustain  contracts  imposing  such 
restraint  I  however  partial,  because  in  contravention  of  public  policy. 

Further  on  the  court  adds: 

Innumerable  cases,  however,  might  be  cited  to  sustain  the  proposition  that  combina- 
tions among  those  engaged  in  business  impressed  with  a  public  or  quasi  public 
character,  which  are  manifestly  prejudicial  to  the  public  interest,  can  not  be  upheld. 

The  case  of  Gwynn  v.  Citizens  Telephone  Co.  (69  S.  C,  434)  is 
also  in  point.  In  this  case  Gwynn  ordered  a  telephone  put  into  his 
store.  The  defendant  company  refused  to  give  him  a  telephone 
unless  he  would  agree  not  to  use  the  telephone  of  the  Bell  Tele])hone 
Company  in  his  store.  This  plaintiff  renised  to  agree  to.  On  page 
463  the  court  says : 

The  modem  doctrine  is  that  contracts  between  individuals  are  not  void  on  the 
ground  that  they  are  in  restraint  of  trade,  unless  the  provisions  thereof  are  unreason- 
able. *  *  *  But  as  is  said  in  9  Cyc,  533,  534:  *'The  reasonableness  of  contracts 
in  restraint  of  trade  as  between  the  parties  is  the  sole  test  in  those  cases  only  where 
the  public  interests  are  not  also  involved.  Although  the  contract  may  be  fair  and 
reasonable  between  the  parties,  yet  if  it  is  so  injurious  to  the  public  interest  that 
public  policy  requires  that  it  should  not  be  enforced  it  will  be  held  void."  «  «  * 
The  contract  allied  in  the  counterclaim  was  unreasonable  because  its  tendency  was 
to  stide  competition  between  common  carriers  and  to  create  a  monopoly  in  favor,  of 
the  defendant. 

The  case  of  the  Texas  and  Pacific  Railway  Company  et  al.  t;.  The 
Southern  Pacific  Railway  Company  (41  La.  Ann.,  970)  still  further 
illustrates  the  doctrine.  In  this  case  the  defendant  agreed  to  pay 
over  to  the  plaintiffs  any  pool  balance  to  which  plaintiffs  were  entitled 
under  an  arrangement  to  divide  their  joint  eammgs  in  traffic  between 
E3  Paao  and  Galveston  and  that  between  New  Orleans  and  El  Paso. 
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This  was  an  action  to  recover  such  a  balance.    On  page  980  the 
court  says: 

American  jurisprudence  has  firmly  settled  the  doctrine  that  all  contracts  which 
have  a  palpable  tendency  to  stifle  competition,  either  in  the  market  value  of  com- 
modities  or  in  the  carriage  or  transportation  of  such  commodities,  are  contrary  to 
public  policv,  and  are,  tnerefore,  incapable  oi  conferring  upon  the  partiea  thereto 
any  rights  which  a  court  of  justice  can  recognize. or  enforce. 

The  case  of  Salt  Co.  t;.  Guthrie  (35  Ohio,  666)  draws  the  line  more 
clearly  and  distinctly  and  lays  down  the  true  doctrine  as  to  trade 
combinations.  In  this  case  an  association  of  salt  manufocturers 
entered  into  a  combination  for  the  purpose  of  selUng  and  transporting 
that  commodity.  The  court  refused  its  aid  to  enforce  the  conditions 
of  the  combination,  saying  among  other  things: 

The  clear  tendency  of  such  an  agreement  is  to  establish  a  monopoly  and  to  destroy 
competition  in  trade,  and  for  that  reason,  on  grounds  of  public  policy,  courts  will 
not  aid  in  its  enforcement.  It  is  no  answer  to  say  that  competition  in  tne  salt  trade 
was  not  in  fiict  destroyed  or  that  the  price  of  the  commodity  was  not  unreasonably 
advanced.  Courts  wiO  not  stop  to  inquire  as  to  the  degree  of  injury  inflicted  upon 
the  public;  it  is  enough  to  know  that  the  inevitable  tendency  of  such  contracts  is 
injurious  to  the  public. 

The  court,  in  referring  to  the  difference  between  contracts  in  partial 
and  in  general  restraint  of  trade,  uses  this  significant  language: 

Upon  the  authorities,  however,  the  line  between  such  as  are  void  and  thoee  that 
are  binding  is  not  very  clearly  defined.  Public  policy  unquestionably  favors  com- 
petition in  trade,  to  the  end  that  its  commodities  may  be  afforded  to  the  consumer 
as  cheaply  as  possible,  and  is  opposed  to  monopolies,  which  tend  to  advance  market 
prices  to  the  injury  of  the  general  public. 

In  the  same  line  and  to  the  same  effect  as  the  decisions  we  have 
quoted  are  the  following  cases: 

India  Bagging  Association  v,  B.  Keck  &  Go.  (14  La.  Ann.,  168). 
The  Chicago  Gas  Co.  «.  Peoples  Gas  Co.  (121  111.,  530). 
Pullman  Co.  v.  Texas,  etc.,  Ry.  Co.  (4  Woods,  317). 
Western  Union  v.  American  Union  (65  Ga.,  160). 
Richardson  v.  Buhl  (77  Mich.,  632). 

The  doctrine  and  effect  of  all  these  cases  is  that  any  agreement  or 
combination  directly  affecting  the  welfare  of  the  public,  by  stifling 
competition  and  breeding  monopoly  in  trade  and  commerce,  is  con-* 
trary  to  public  policy  and  invahd,  and  that  the  courts  in  such  casea 
will  not  undertake  to  measure  the  degree  of  the  stifling  of  compe- 
tition or  the  degree  of  the  monopoly.  In  such  cases  the  reasonable- 
ness of  the  restraint  is  not  measured  or  considered.  The  doctrine  of 
reasonableness  is  only  applied  in  cases  of  contracts  limited  as  to  time 
or  placCj  or  both,  and  where  the  interest  of  the  parties  was  the  prin- 
cipal thing  at  stake,  but  is  not  applied  in  cases  where  the  general 
public  welfare  is  at  stake  and  where  the  express,  or  implied,  purpose 
and  effect  is  to  prevent  competition  in  trade,  or  to  create  a  monopoly 
in  trade.  The  very  first  paragraph  of  the  antitrust  act,  to  wit: 
"Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  is  hereby  declared  to  he  illegal," 
simply  states  the  common-law  doctrine  as  laid  doym  by  the  courts  in 
the  cases  cited,  and  applies  it  to  interstate  and  foreign  commerce. 
The  reasonableness  of  such  contracts  or  combinations  was  never 
made  a  question  under  the  common  law,  because  they  were  deemed 
to  be  contrary  to  public  policy  in  this  that  they  stifled  competition 
and  bred  monopoly  and,  on  that  account,  were  deemed  to  be  mvalid. 
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A  monopoljr  of  trade  found  as  little  favor  at  common  law  as  a  con- 
tract in  restraint  of  trade.  It  was  a  part  of  the  great  charter  of  King 
HeniT  III  (A.  D.  1224-5)  and  of  the  great  charter  of  King  Edward  I 
(A.  D.  1297),  chapter  29,  that  ''no  ^eman  shall  be  dispossessed  of 
his  liberties  or  free  customs,  etc/'  Lord  Coke  in  his  Institutes  of  the 
Laws  of  England,  part  second,  makes  the  following  comment  upon 
this  paragraph  of  tfie  great  charter,  to  wit: 

Dt  HbertatibuB,    This  woid,  libertatee,  libertiee,  hath  theee  Bignifications:  *    •    * 

2.  It  signifieth  the  freedomeB,  that  the  subjects  of  England  have^  for  example,  the 
Company  of  the  Merchant  Tailors  of  England,  having  power  by  their  Charter  to  make 
Ordinances,  made  an  Ordinance,  that  every  brother  of  the  same  Society  should  put  the 
one-half  of  his  clothes  to  be  dressed  by  some  Clothmaker  of  the  same  companv,  upon 
pain  to  forfeit  etc.  and  it  was  adjudged  that  this  Ordinance  was  a^inst  law,  oecause 
It  was  against  the  liberty  of  the  Subject,  for  every  Subject  hath  freedom  to  put  his 
clothes  to  be  dressed  by  whom  he  wifl,  &  sic  de  similibus:  And  so  it  is,  if  such  or  the 
like  grant  had  been  maae  by  his  Letters  Patents. 

3.  *  *  *  So  likewise,  and  for  the  same  reason,  if  a  grant  be  made  to  any  man,  to 
have  the  sole  making  of  cards,  or  the  sole  dealing  with  any  other  trade,  that  grant  is 
against  the  liberty,  and  freedom  of  the  Subject,  that  before  did,  or  lawfully  might  have 
used  that  trade,  and  consequently  against  this  great  Charter. 

Generallv  all  monopolies  are  against  this  great  Charter,  because  they  are  against  the 
liberty  and  freedom  of  the  Subject,  and  against  the  law  of  the  land. 

One  of  the  cases  cited  by  Lord  Coke  in  the  margin  is  that  of  Dave- 
nant  v.  Hurdes  (41  Eliz.,  92)  (the  tailor  case)  reported  in  Moore's 
cases,  576.  The  other  case  cited  by  Lord  Coke  is  that  of  Darcy  t;, 
Allein  decided  in  1692,  and  reported  in  6  Coke  Reports,  159.  The 
syllabus  of  this  case  is  as  follows: 

A  grant  by  the  Crown  of  the  sole  making  of  cards  within  the  realm  is  void.  A  dis- 
pensation or  license  to  have  the  sole  importation  and  merchandising  of  cards,  without 
any  limitation  or  stint,  notwithstanding  the  3  £.  4,  which  imposes  a  forfeiture  upon 
their  importation.  ~'  * 

The  following  cases  sustain  the  doctrine  laid  down  in  the  foregoing 
cases,  to  wit:  Yarmouth  v.  Darrel  (3  Modem,  75);  the  East  India 
Company  v.  Sandis  (Skinner's  Report,  132). 

There  are  two  species  of  monopolies:  One  in  the  nature  of  a  grant 
from  the  sovereign  power,  of  which  the  Card  case,  cited  by  Lord 
Coke,  is  a  sample;  tne  other  created  by  agreement  or  combmation 
between  parties,  of  which  the  Tailor  case,  referred  to  by  Lord  Coke, 
is  a  sample.  Tne  definition  of  a  monopoly  of  the  former  kind  is  as 
follows:  ''It  is  deemed  to  be  an  institution  or  allowance  from  the 
sovereign  power  of  the  State,  by  grant,  commission,  or  otherwise,  to 
any  person  or  corporation  for  the  sole  buying,  selling,  making,  work- 
ingj  or  using  of  anything  whereby  any  person  or  persons,  bodies 

Eolitic  or  corporate,  are  sought  to  be  restrained  of  any  freedom  or 
berty  they  have  had  before,  or  hindered  in  their  lawful  trade."  All 
such  grants  were  held  illegal  and  void  at  common  law,  because  they 
destroyed  freedom  of  trade.  As  to  monopoUes  created  by  contract 
or  combination  between  the  parties^  the  modem  doctrine  of  the 
English  courts  seems  to  be  that  while  such  contracts  are  deemed 
iUegal  to  the  extent  that  they  could  not  be  enforced^  or  any  damages 
secured  for  a  breach  of  the  same  as  between  the  parties,  yet  in  respect 
to  the  public,  unless  they  amounted  to  a  criminal  conspiracy,  tnere 
is  no  relief.  This  at  all  events  seems  to  be  the  doctrine  laid  down  by 
the  House  of  Lords  in  the  case  of  Mogul  Steamship  Company  v. 
McGregor,  etc.  (Law  Reports  Appeal  Cases,  1892).  This  case  has 
been  cited  as  sustaining  the  doctrine  that  monopolies  are  not  con- 
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trary  to  con.tnon  law,  but  a  careful  examination  of  the  case  showa 
that  this  view  is  not  warranted.  It  was  a  case  where  parties  inter- 
ested in  a  certain  steamship  company  subjected  their  nvals  to  such 
an  excessive  and  strenuous  competition  that  they  forced  them  out  of 
business.    Lord  Hannen  diagnoses  the  case  in  the  following  language: 

It  was  contended  that  the  agreement  between  the  defendants  to  act  in  combination 
which  was  proved  to  exist  was  iUesal  as  being  in  restraint  of  trade.  I  think  that  it 
was  BOf  in  the  sense  that  it  was  void,  and  could  not  have  been  enforced  against  any  of 
the  defendants  who  might  have  violated  it.  (Hilton  v,  Eckeralev.)  But  it  does  not 
follow  that  the  entering  into  such  an  agreement  would,  as  contended,  subject  the  per- 
sons doing  so  to  an  indictment  for  conspiracy,  and  I  think  that  the  opinion  to  that 
effect  expressed  by  Crompton,  J.,  in  Hilton  v.  Eckersley  is  erroneous. 

The  question,  however,  raised  for  our  consideration  in  this  case  is  whether  a  penon 
who  has  suffered  loss  in  nis  business  by  the  joint  action  of  those  who  have  entered 
into  such  an  agreement  can  recover  damages  from  them  for  the  injurv  so  sustained. 
In  considering  this  question  it  is  necessary  to  determine  upon  the  evidence  what  waa 
the  object  of  the  agreement  between  the  defendants  ana  what  were  the  means  by 
which  thev  sought  to  attain  that  object.  It  appears  to  me  that  their  object  was  to 
secure  to  themselves  the  benefit  of  the  carrying  trade  from  certain  ports.  It  can  not, 
I  think,  be  reasonabl^r  suggested  that  this  is  unlawful  in  any  sense  of  the  word.  The 
object  of  every  leader  is  to  procure  for  himself  as  large  a  share  of  the  trade  he  is  engaged 
in  as  he  can.  If,  then,  the  object  of  the  defendants  was  legitimate,  were  the  means 
adopted  by  them  open  to  objection?  I  can  not  see  that  they  were.  They  sought  to 
induce  shippers  to  employ  them  rather  than  the  plaintifib,  offering  to  such  shippera  aa 
should  durii^  a  fixed  period  deal  exclusively  with  them  the  advantage  of  a  rebate 
upon  the  freights  they  nad  paid.  This  is,  in  effect,  nothing  more  than  the  ordinary 
form  of  competition  between  traders  by  offering  goods  or  services  at  a  cheaper  rate 
than  their  rival. 

See  in  this  connection  the  case  of  Cousins  t;.  Smith  (13  Vessey, 
642). 

In  this  country  we  have  as  a  rule  no  direct  grants  of  monopolies 
from  the  Government.  Our  monopolies  are  created  by  agreement  and 
combination  between  the  parties  thereto,  and  as  a  rule  our  courts 
have  been  as  hostile  to  such  monopolies  as  they  have  been  to  contracts 
in  restraint  of  trade.  Upon  prmciple  there  can  be  no  distinction 
between  the  two.  In  the  very  nature  of  the  case  a  monopoly  operates 
in  restraint  of  trade  because  it  stifles  competition.  The  opinion  of 
Justices  Field  and  Bradley  in  the  case  or  Butchers'  Union  Co.  v. 
Crescent  City  Co.  (Ill  U.  S.,  746)  elucidates  this  subject  in  clear  and 
vigorous  language.  The  following  American  cases  elucidate  and 
declare  the  rme  as  to  monopolies: 

Tuscaloosa  Ice  Wg,  v.  Williams  (127  Ala.,  110). 

Harding  v.  American  Glucose  Go.  (182  111.,  551). 

Hoffman  v.  Brooks  (6  Weekly  Law  Bulletin,  747). 

Ghapin  v.  Brown  Bros,  et  al.  (83  Iowa,  156). 

Anderson  v.  Jett,  etc.  (89  Ey.,  375). 

People  V.  The  North  River  Sugar  Refining  Go.  (54  Hun.,  354). 

Amot  V.  Pittston,  etc.  Goal  Go.  (68  N.  Y.,  558). 

Graft  V.  McGonoughy  (79  111.,  346). 

Santa  Glara  Valley  Mill,  etc^  Go.  v.  Hayes  (76  Gal.,  387), 

The  People  v,  Ghicago  Gas  Trust  Go.  (130  111.,  268). 

Keene  v.  Kent  (4  N.  Y.  State  Reporter,  431). 

In  re  Green  (52  Fed.,  104). 

Upon  principle  a  partial  or  limited  monopoly  is  as  obnoxious  to 
the  law  as  a  complete  monopoly.  Chief  Justice  Fuller  in  United 
States  V.  Knight  (156  U.  S.,  1)  declares: 

Again,  all  the  authorities  agree  that  in  order  to  vitiate  a  contract  or  combinatioa 
it  is  not  essential  that  its  result  should  be  a  complete  monopoly.  It  is  sufficient 
if  it  really  tends  to  that  end  and  to  deprive  the  public  of  the  advantages  which  flow 
from  free  competition. 
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While  at  common  law,  as  interpreted  by  the  courts,  contracts  and 
combinations  in  general  restraint  of  trade  or  to  monopolize  trade 
were,  except  in  the  special  cases  referred  to,  held  to  be  illegal,  without 
an;^  regard  as  to  whether  they  were  reasonable  or  unreasonable,  and 
wmle  such  contracts  could  not  be  enforced  nor  damages  for  their 
breach  recovered  as  between  the  parties  thereto,  yet  such  contracts 
or  combinations  did  not  per  se  constitute  a  criminal  offense,  and  third 
parties — the  public  at  large — ^were  without  a  civil  remedy  unless 
they  could  show  that  the  combination  amounted  to  a  crimmal  con- 
spiracy.    (See  Mogul  Steamship  Co.  v.  McGregor,  cited  above.) 

The  chief  virtue  of  the  antitrust  act  is  not  so  much  in  declaring 
combinations,  contracts,  and  monopolies  in  restraint  of  trade  and 
commerce  to  be  illegal,  tor  that  they  are  at  common  law,  as  we  have 
shown,  but  in  directly  applying  the  same  to  interstate  commerce,  and 
especially  in  providing  remedies  for  its  enforcement.  Four  classes 
of  remedies  are  given  by  the  act,  to  wit:  Firstj  remedy  by  criminal 
prosecution;  second,  by  injunction;  third,  by  seizure  and  confiscation 
of  trust  goods  while  in  transit  from  one  State  to  another  or  to  a  for- 
eign country;  and,  fourth,  by  civil  action  for  triple  damages  in  behalf 
or  any  party  injured  by  violation  of  the  act.  All  these  remedies  have 
been  applied  and  resorted  to.  Under  the  first  head  are,  among 
others,  tne  cases  of — 

IJmted  States  v.  Patterson  (55  Fed.,  665). 

United  States  v.  Mc Andrews  Forbes  Co.,  the  J.  S.  Young  Co.,  and  Karl  Jun&:bluth 
and  Howard  E.  Young.  Southern  district  of  New  York.  Defendants  were  aU  con- 
victed.   Case  now  pendinfi;  on  appeal  to  the  United  States  Supreme  Court. 

United  States  v.  JPederal  Salt  Co.  et  al.  Northern  district  of  California.  Defend- 
ants plead  guilty  and  were  fined. 

United  States  v.  Amsden  Lumber  Co.  District  court  of  Oklahoma.  Defendants 
plead  guilty  and  were  fined. 

United  States  v.Tribolet.  District  court  of  Or^;on.  Verdict  of  guilty;  defendants 
were  fined  and  p&id  same. 

United  States  v.  Atlantic  Investment  Co.  Southern  district  of  Geoigia.  Six 
defendants,  all  plead  guilty  and  were  each  fined  $5,000,  making  a  totel  of  $30,000. 

United  States  v.  American  Seating  Company  et  al.  Northern  district  of  Illinois. 
All  defendants  but  one  plead  guilty,  and  were  fined  and  paid  their  fine. 

United  States  v,  Santa  Rita  Mining  Co.  et  al.  District  ot  New  Mexico.  Defendants 
were  fined.    They  have  since  appealed. 

United  States  v.  Union  Pacific  Coal  Co.  District  court  of  Utah.  Verdict  of  guilty, 
December  3, 1908. 

The  following  are  among  the  leading  cases  under  the  second  head: 

United  States  v.  Northern  Securities  Co.  (193  U.  S.,  197). 

United  States  v.  Trans-Missouri  Freight  Association  (166  U.  S.,  290). 

United  States  v.  Joint  Traffic  Association  (171  U.  S.,  505). 

Swift  &  Co.  V.  United  States  (196  U.  S.,  375). 

Addyston  Pipe  &  Steel  Co.  v.  United  States  (175  U.  S.,  211). 

Under  the  third  head  is  the  case  of  United  States  v.  One  hundred 
and  seventj-fiye  Cases  of  Cigarettes.  The  case  is  pending  in  the 
southern  district  of  Virginia.  And,  under  the  fourth  head  a  leading 
case  is  that  of  Montague  &  Co.  v.  Lowry  (193  U.  S.,  38).  Other  cases 
are: 

Lowe  et  al.  v.  Lawler  et  al.  (208  U.  S.,  274). 

Wheeler  Stenzel  Co.  v.  National  Window  Grlass  Jobbers'  Association  (152  Fed.,  864). 

Loder  v.  Jayne  (142  Fed.,  1010) 

Haying  called  attention  to  the  state  of  the  common  law  and  the 
changes  wrought  in  it  by  the  antitrust  actj  it  remains  to  call  atten- 
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tion  to  the  amendments  proposed  thereto  by  this  bill  (S.  6440). 
While  the  antitrust  act  puts  all  corporations  and  associations  as  well 
as  individuals  in  the  same  category*  and  makes  them  all  alike  sub- 
ject to  the  proyisions  of  the  act,  this  bill  segregates  coiporations  and 
associations  from  individuals  and  puts  the  corporations  into  two 
different  classes,  to  wit:  Those  subject  to  the  interstate-commerce 
law — Hxe  railroad  conipanies — and  those  not  subject  to  that  law.  The 
latter  class  is,  by  the  bill,  ^ven  certain  '^  benefits  and  immunities,*^  if 
they  register  and  comply  with  the  provisions  of  the  bill.  The  registra- 
tion consists  in  filing  with  the  Commissioner  of  Corporations  a  written 
application,  with  a  written  statement  as  to  oi^anization,  financial 
condition,  etc.  The  requirement  for  registration  is  different  for  cor- 
porations not  for  profit  and  without  capital  stock.  On  filing  the 
application  and  statement  required  it  is  the  duty  of  the  Commissioner 
of  Corporations  to  register  the  corporation  or  association. 

The  President,  by  the  second  section  of  the  bill,  is  given  power  to 
make,  alter,  or  revoke  the  registration  req[uirements.  The  hill  next 
provides  that  any  corporation  or  association  so  regbtered  and  any 
person  who  is  a  party  to  any  contract  or  combination  may  file  a  copy 
of  the  contract  or  a  written  statement  of  the  combination  with  the 
Commissioner  of  Corporations,  and  thereupon  the  Commissioner  of 
Corporations,  with  the  concurrence  of  the  Secretary  of  Commerce  and 
Labor,  may,  on  his  own  motion  and  without  notice  or  hearing,  enter 
an  order  that  such  contract  or  combination  is  in  unreasonaole  re- 
straint of  trade,  etc.  If  no  such  order  is  entered  within  thirty  days 
after  filing  copy  of  contract  or  written  statement,  then  no  suit,  prose- 
cution, or  proceeding  shall  lie  under  the  antitrust  act  on  accoimt  of 
such  contract  or  combination  unless  the  same  is  in  unreasonable 
restraint  of  trade,  etc. 

If  no  copy  of  contract  or  written  statement  is  filed  qr  an  order  of 
unreasonableness  is  made  and  entered,  then  the  corporation,  associa- 
tion, or  individual  shall  be  liable  and  subject  to  all  the  provisions  of 
the  antitrust  act.  In  case  a  common  carrier,  subject  to  the  interstate- 
commerce  act,  is  a  party  to  a  contract  or  combmation,  it  may  file  a 
copy  of  the  contract  or  a  written  statement  of  the  combination  with 
the  Interstate  Coinmerce  Commission  for  the  purpose  of  getting^  the 
benefit  of  the  provisions  of  the  bill.  Thereupon  the  Interstate  Com- 
merce Commission  may,  on  its  own  motion,  without  notice  or  hearing, 
enter  an  order  that  tne  contract  or  combination  is  in  unreasonable 
restraint  of  trade^  etc.  If  no  such  order  is  entered  in  thirt]r  days  the 
carrier  shall  be  immune  from  prosecution  under  the  antitrust  act 
unless  lus  contract  or  combination  be  in  unreasonable  restraint  of 
trade,  etc.  If  no  copy  of  contract  or  written  statement  is  filed,  or  if 
an  order  of  unreasonableness  is  entered,  then  the  carrier  shall  be 
liable  to  all  the  provisions  of  the  act. 

The  difference  between  the  two  classes  of  corporations  is  this — ^that 
in  the  case  of  common  carriers,  the  Interstate  Coinmerce  Commission 
is  given  the  power  of  determining  the  Question  of  reasonableness  or 
unreasonableness  in  the  first  instance,  while  as  to  other  corporations 
this  power  is  conferred  on  the  Commissioner  of  Corporations.  In 
the  one  case  the  power  of  giving  a  quasi,  or  qualified,  immunity  from 
criminal  and  civil  prosecution  is  conierred  on  the  Comnussioner  of  Cor- 
porations, and  in  the  other  case  on  the  Interstate  Commerce  Com- 
mission.   In  both  cases  the  power  of  determining,  without  notice  or 
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hearing,  Whether  a  contract  or  combination  in  general  restraint  of 
trade  is  reasonable  or  not,  a  power  which,  as  we  have  herein  shown  the 
courts  deny  to  themselves,  is  conferred  on  the  mere  head  of  a  bureau 
in  one  case  ancf  on  a  special  body  in  another  case,  and  by  thus  maldng 
civil  and  criminal  prosecution  hinge  on  the  question  of  reasonable- 
ness or  unreasonableness  it  destroys,  as  we  shall  hereafter  show,  the 
provisions  of  the  act  as  to  criminal  prosecutions,  and  renders  them 
nu^tory,  and  opens  the  door  wide  to  doubt  and  uncertainty  as  to 
civil  prosecutions. 

The  result  is  that,  technically  as  to  criminal  prosecutions  and  prac- 
tically as  to  civil  prosecutions,  a  dispensing  power,  a  power  of  grant- 
ing immunity,  is,  in  the  one  case,  conferred  on  a  mere  bureau  nead, 
and  in  the  other  case  on  an  administrative  body,  and  in  both  cases 
without  notice  or  hearing  and  wholly  ex  parte — a  course  of  procedure 
that  would  not  be  tolerated  in  any  court  of  our  country. 

One  of  the  more  important  grievances  and  one  of  the  more  serious 
grounds  of  complaint  tnat  the  people  of  England  had  against  James  II 
and  his  predecessors  of  the  House  of  Stuart,  and  which  were  among 
the  causes  which  led  to  the  English  Revolution  of  1688,  was  that  he 
and  thev  insisted  upon  and  exercised  the  dispensing  power — ^the 
power  of  granting  immunity  from  the  penal  and  criminal  statutes  of 
the  country.    So  insistent  was  James  on  the  right  to  exercise  this 

Sower  that  when  his  right  was  questioned,  by  the  best  lawyers,  he 
eUberately  changed  the  membership  of  the  court  of  King's  bench 
so  as^  to  get  a  decision  in  his  favor,  and  after  having  gotten  such  a 
decision  m>m  a  remodeled  court  he  proceeded  to  exercise  the  power 
in  many  cases  But  after  he  was  removed  and  William  and  Mary 
had  taken  his  place  on  the  throne  of  England  the  Parliament  of 
England,  in  Leating  William  on  the  throne,  in  the  Declaration  of 
Rimts.  declared,  among  other  things,  that  the  ''dispensing  power, 
as  lately  assumed  and  exercised,  had  no  legal  existence.''  This  was 
afterwards  ratified  and  confirmed  in  the  Bill  of  Rights.  Macaulay, 
in  his  History  of  England,  describes  this  in  the  foUowing  clear  and 
eloquent  words: 

The  question  of  the  dispensing  power  was  treated  in  a  very  different  manner,  was  fully 
considered,  and  was  finally  setued  in  the  only  way  in  which  it  could  be  settled.  The 
declaration  of  ri^ht  had  gone  no  further  than  to  pronounce  that  the  dispensing  power, 
as  of  late  exercised,  was  illegal.  That  a  certain  dispensing  power  oelon^  to  the 
Crown  was  a  proposition  sanctioned  by  authorities  and  precedents  of  which  even 
Wig  lawyers  could  not  speak  without  respect,  but  as  to  the  precise  extent  of  this 
power  hardly  anv  two  jurists  were  agreed,  and  every  attempt  to  frame  a  definition 
Lad  failed.  At  length  in  the  Bill  of  Rignts  the  anomalous  prerogative  which  h^d 
caused  so  many  fierce  disputes  was  absolutely  and  forever  taken  away. 

Shall  we  confer  a  power  upon  the  mere  head  of  a  bureau  that  the 
Parliament  of  England  were  imwilling  to  accord  to  the  King,  and 
which  they  regarded  as  a  menace  to  their  liberties?  To  do  so  would 
be  a  most  serious  departure  from  the  fundamental  principles  of  our 
Govemmenti  and  would  do  violence  to  what  we  conceive  to  be  due 
process  of  law. 

The  bill  further  proposes  to  amend  section  7  of  the  act  by  limiting 
the  amount  of  recovery,  in  a  civil  action  for  injmy  to  business,  to 
single,  instead  of  threefold,  damages.  Tliis  amendment  clearly 
diminishes  the  effectiveness  and  deterrent  quality  of  the  law.  Mere 
naked  compensation  is  not  enough  in  such  cases  to  deter  offenders, 
and  it  is  not,  as  a  general  rule,  sufficient  to  make  full  amends  for  the 
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wrong  done  in  all  its  aspects.  The  bill  not  only  proposes  to  apply 
this  new  rule  as  to  measure  of  damages  to  future  cases,  but  also  to 
all  past  offenses.  The  bill  also  proposes  that  no  prosecutions  under 
the  first  six  sections  of  the  act  shall  be  maintained  for  past  offenses 
imless  the  contract,  or  combination,  be  in  unreasondble  restraint  of 
trade,  etc.  This  would  amount,  technically,  as  to  criminal  cases, 
and  practically,  as  to  civil  cases,  to  a  pardon  and  complete  condona- 
tion. The  bill  further  provides  that  all  prosecutions  jDr  actions,  for 
past  offenses  must  be  commenced  withm  a  year.  There  is  also  a 
provision  in  the  bill  relative  to  labor  organziations,  which,^  however, 
confers  no  other  or  greater  privileges  than  they  now  enjoy  under 
the  act  as  interpreted  by  the  courts.  Wabash  Co.  t;.  Hannah  an  (121 
Fed.  R.,  563);  Toledo  A.  A.  &  W.  M.  Co.  v.  Pennsylvania  Co.  (54 
Fed.  R.,  730) ;  Thomas  v.  Cincinnati,  N,  O.  &  T.  f.  Co.  (62  Fed. 
R.,  803). 

The  antitrust  act  makes  it  a  criminal  offense  to  violate  the  law,  and 
provides  a  punishment  both  by  fine  and  imprisonment.  To  inject 
mto  the  act  the  question  of  whether  an  agreement  or  combination  is 
reasonable  or  unreasoruible  would  render  the  act  as  a  criminal  or  penal 
statute  indefinite  and  uncertain,  and  hence,  to  that  extent,  utterly 
nugatory  and  void,  and  would  practically  amoimt  to  a  repeal  of  that 

Sart  of  the  act.  Justice  Brewer,  in  the  case  of  Tozer  v.  The  United 
tates  (52  Fed.,  917),  makes  this  perfectly  clear  and  plain.  In  this 
case  the  defendant  was  indicted  for  violating  the  interstate-commerce 
act.    In  stating  the  facts  the  court  says: 

The  Miflsouri  Pacific  Company  charged  the  Chicago,  Burlington  and  Quincy  Com- 
'    "'        '    •  "  •        ^       .,   ,  .    «^  _,      while  it  aiai]^ 

doing  a  like 

, ^  _      ,  „  oonepereon 

an  undue  and  unreasonable  advantage,  and  subjected  one  to  unjust  andf  unreasonable 
disadvantage,  within  the  denunciation  of  section  3  of  the  intenstate-commeice  act. 

And  upon  this  the  court  holds: 

But,  in  order  to  constitute  a  crime,  the  act  must  be  one  which  the  party  is  able  to 
know  in  advance  whether  it  is  criminal  or  not.  The  criminality  of  an  act  can  not 
depend  upon  whether  a  iury  may  think  it  reasonable  or  unreasonable.  There  must 
be  some  aefiniteness  ana  certainty.  In  the  case  of  Railway  Company  v.  Dey  (35 
Fed.  Rep.,  866,  876)  I  had  occasion  to  discuss  this  matter,  and  I  quote  therefrom 
as  follows: 

"Now,  the  contention  of  complainant  is  that  the  substance  of  these  provisionB  is 
that  if  a  railroad  company  charges  an  unreasonable  rate  it  shall  be  deemed  a  criminal 
and  punishable  b^  fine,  and  that  such  a  statute  is  too  indefinite  and  uncertain,  no  man 
being  able  to  tell  m  advance  what  in  fact  is,  or  what  anv  jury  will  find  to  be  a  reasonable 
rate.  If  this  were  the  construction  to  be  placed  on  tnis  act  as  a  whole,  it  would  cer- 
tainly be  obnoxious  to  complainant's  criticism,  for  no  penal  law  can  be  sustained 
unless  its  mandates  are  so  clearly  expressed  that  anv  ordinary  person  can  determine  in 
advance  what  he  may  and  what  he  may  not  do  under  it. " 

Defendant  was  found  guilty  in  the  lower  court.  The  decision  was 
reversed. 

See  also  the  following  cases  hearing  upon  this  point: 

Cook  V.  State  (26  Ind.,  278) ;  Ix)uisville  &  Nashville  R.  R.  Co.  v. 
Commonwealth  (99  Ky.,  132);  I-iouisville  &  Nashville  R.  R.  Co.  v. 
Railroad  Conmiissioners  (16  American  &  English  Railway  Cases,  1); 
Ex  parte  Andrew  Jackson  (45  Ark.,  168). 

Aiid  while  the  same  technical  objection  does  not  apply  to  civil 
prosecutions;  the  injection  of  the  rule  of  reasonableness  or  unreason- 
ableness would  lead  to  the  greatest  variableness  and  xmcertainty  in 
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the  enforcement  of  the  law.  The  defense  of  reasonable  restraint 
would  be  made  in  every  case  and  there  would  be  as  many  different 
rules  of  reasonableness  as  cases,  courts,  and  juries.  What  one  court 
or  jury  might  deem  imreasonable  another  court  or  jury  might  deem 
reasonable.  A  court  or  jury  in  Ohio  might  find  a  given  agreement 
or  combination  reasonaole,  while  a  court  and  jury  in  Wisconsin 
might  find  the  same  agreement  and  combination  unreasonable. 

Li  the  case  of  the  People  v.  Sheldon  (139  N.  Y.,  264),  Chief  Justice 
Andrews  remarks: 

If  aereementa  and  combinations  to  prevent  competition  in  prices  are  or  may  be 
hurtful  to  trade,  the  only  sure  remedy  is  to  prohibit  all  agreements  of  that  character. 
If  the  validity  of  such  an  agreement  was  made  to  depend  upon  actual  proof  of  public 
prejudice  or  injury,  it  would  be  very  difficult  in  any  case  to  establish  the  invalidity^ 
although  the  moru  evidence  might  be  very  convincing. 

The  following  cases  take  the  same  ground: 

Judd  V.  Harrington  (139  N.  Y.,  105;  34  N.  E.,  790). 

Leonard  v.  Poole  (114  N.  Y.,  371;  21 N.  B.,  707). 

DeWitt  Wire-Cloth  Co.  v.  New  Jersey  Wire-Cloth  Co.  (Com.  H.,  N.  Y.  Supp.,  277). 

To  amend  the  antitrust  act,  as  suggested  by  l^his  bill,  would  be  to 
entirely  emasculate  it,  and  for  all  practical  purposes  render  it  nuga- 
tory as  a  remedial  statute.  Criminal  prosecutions  would  not  lie  and 
civil  remedies  would  labor  under  the  greatest  doubt  and  uncertainty. 
The  act  as  it  exists  is  clear,  comprehensive,  certain  and  highly  reme- 
dial. It  practically  covers  the  field  of  federal  jurisdiction,  and  is  in 
every  respect  a  model  law.  To  destroy  or  undermine  it  at  the  present 
jimcture,  when  combinations  are  on  the  increase,  and  appear  to  be 
as  oblivious  as  ever  of  the  rights  of  the  public,  would  be  a  calamity. 

In  view  of  the  foregoing,  your  committee  recommend  the  indefinite 
postponement  of  the  bill. 

A  copy  of  the  antitrust  act  and  of  said  bill,  S.  6440,  are  hereto 
attached  and  made  a  part  of  this  report. 

AN  ACT  To  protect  tnde  and  oommeroe  against  unlawful  reatratnta  and  monopolies. 
[Shennan  Antltrast  Act.— Aot  of  July  2. 1890,  Stats.  20.  eh.  647.] 

Be  U  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  Ameriea 
in  Congress  assembled, 

Sbc.  1.  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal.  Every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or  conspiracy  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  fine  not  exceedine 
five  thousand  dollars  or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
pumshments,  in  the  discretion  of  the  court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  States,  pr  with  foreign  nations,  shall  be  deemed  guilty 
of  a  misdemeano^  and,  on  conviction  thereof,  shaU  be  punished  by  fine  not  exceea- 
in^  five  thousana  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
aaid  punishments,  in  the  discretion  of  the  court. 

Ssc.  3.  Every  contract,  combination  in  form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  in  any  Territory  of  the  United  States  or  the  District 
of  Columbia,  or  in  restraint  of  trade  or  commerce  between  any  such  Territory  and 
another,  or  between  any  such  Territory  or  Territories  and  any  State  or  States  or  Uie 
District  of  Columbia,  or  with  forei^  nations,  or  between  the  District  of  Columbia  and 
any  State  or  States  or  foreign  nations,  is  hereby  declared  illegal.  Every  i>erBon  who 
shall  make  any  such  contract  or  engage  in  any  such  combination  or  conspiracy  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  Uie  discretion  of  the  court. 
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Seo.  4.  The  several  circuit  courts  of  the  United  States  are  hereby  inyested  with 
jurisdiction  to  prevent  and  restrain  violations  of  this  act;  and  it  shall  be  the  duty  of  the 
several  district  attorneys  of  the  United  States,  in  their  respective  districts,  under  the 
direction  of  tiie  Attorney-General,  to  institute  proceedings  in  equit^r  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  be  b^  way  of  petition  setting  forth 
the  case  and  praying  that  such  violation  shall  be  enjoined  or  otherwise  prohibited. 
When  the  parties  complained  of  shall  have  been  duly  notified  of  such  petition  the 
court  shall  proceed,  as  soon  as  may  be,  to  the  hearing  and  determination  of  the  case; 
and  pending  such  petition  and  before  final  decree,  the  court  may  at  any  time  make 
such  temporary  restraining  order  or  prohibition  as  shall  be  deemed  just  in  the 
premises. 

Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which  any  proceeding  under 
section  four  of  this  act  may  be  pending,  that  the  ends  of  justice  require  that  other 
parties  should  be  brought  before  the  court,  the  court  may  cause  them  to  be  sum- 
moned, whether  they  reside  in  the  district  in  which  the  court  is  held  or  not;  and  sub- 
poenas to  that  end  may  be  served  in  any  district  by  the  marsha]  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  an^  combination,  or  pur- 
suant to  any  conspiracy  (and  being  the  subject  thereof)  mentioned  in  section  one  of 
this  act,  and  beinff  in  the  course  oi  transportation  from  one  State  to  another,  or  to  a 
foreign  counixy,  shall  be  forfeited  to  the  United  States,  and  may  be  seized  and  con- 
demned by  like  proceeding  as  those  provided  by  law  for  the  forfeiture,  seizure,  and 
condemnation  of  property  imported  into  the  Umted  States  contrary  to  law. 

Seo.  7.  Any  person  who  shall  be  injured  in  his  business  or  property  by  any  other 
person  or  corporation  by  reason  of  anything  forbidden  or  declarea  to  be  unlawful  by 
this  act  may  sue  therefor  in  any  circuit  court  of  the  United  States  in  the  district  in 
which  the  defendant  resides  or  is  found,  without  respect  to  the  amount  in  controversy, 
and  shall  recover  threefold  the  damages  by  him  sustained  and  the  costs  of  suit,  indud- 
ins  a  reasonable  attorney's  fee. 

Sec  8.  That  the  word  ''i}erson,"  or  "persons,"  wherever  used  in  this  act  shall  be 
deemed  to  include  corporations  and  associations  existing  under  or  authoriiMKl  by  the 
laws  of  either  the  United  States,  the  laws  of  any  of  the  Territories,  the  laws  of  any 
State,  or  the  laws  of  any  foreign  country. 

Approved,  July  2, 1890. 


A  BILL  To  regiulate  oommeroe  among  the  several  States  or  with  foreign  nations,  and  to  amend  the  act 
approved  July  second,  eighteen  hundred  and  ninety,  entitled  "An  aot  to  protect  trade  and  commezoe 
against  unlawful  restraints  and  monopolies." 

Be  it  enacted  by  the  SeruUe  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assemhledy  That  the  act  approved  July  second,  eighteen  hundred  and 
ninety,  entitled  ''An  act  to  protect  traae  and  commerce  against  unlawful  restraints 
and  monopolies,"  be,  and  hereby  the  same  is,  amended  by  adding  at  the  end  of  said 
act  the  following  sections: 

"Sec  8.  That  anv  corporation  or  association  affected  by  this  act,  but  not  subject 
to  the  act  approved  February  fourth,  eighteen  himdred  and  eighty-seven,  entitled 
'An  act  to  regulate  commerce,'  or  the  acts  amendatory  thereof  or  supplemental 
thereto,  shall  be  entitled  to  the  benefits  and  immunities  in  this  act  hereinafter  given, 
if  and  when  it  shall  register  as  herein  provided,  and  shall  comply  witii  the  require- 
ments of  this  act,  hereinafter  set  forth,  but  not  otherwise. 

"Such  registration,  by  a  corporation  or  association  for  profit  and  having  capital 
stock,  may  oe  effected  by  filing  with  the  Commissioner  of  Corporations  a  wntten 
application  therefor,  together  wiui  a  written  statement  setting  forth  such  information 
concerning  the  organization  of  such  corporation  or  association,  its  financial  conditions, 
its  contracts,  and  its  corporate  proceedings,  as  may  be  prescribed  by  general  regula- 
tions from  time  to  time  to  be  made  by  the  President  pursuant  to  this  act;  and  such 
registration  by  a  corporation  or  association  not  for  profit  and  without  capital  stock 
may  be  effected  by  filing  with  the  Commissioner  oi  Corporations  a  written  applica- 
tion therefor,  together  with  a  written  statement  setting  forth,  first,  its  charter  or 
agreement  of  association  and  by-laws;  second,  the  place  of  its  principal  office,  and, 
third,  the  names  of  its  directors  or  managing  officers,  and  standing  committees,  if 
anv,  with  their  residences. 

"Thereupon  the  Commissioner  of  Corporations  shall  register  such  corporation  or 
association  under  this  act.  In  case  any  corporation  or  association  so  r^isteo^  shall 
refuse  or  shall  fail  at  any  time  to  file  the  statements  or  to  ^ve  ^e  information  required 
under  this  act,  or  to  comply  with  the  requirements  of  this  act,  or  in  case  information 
furnished  by  it  shall  be  false  in  any  material  particular,  t^e  Commissioner  of  Corpora- 
tions shall  have  power  to  cancel  the  registration  of  such  corporation  or  association  alter 
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thirty  days'  notice  in  writing  to  sucli  corporation  or  association.  Any  corporation  or 
association  aggrieved  b  v  such  action  of  the  Commissioner  of  Corporations  may  apply  to 
the  supreme  court  of  tne  District  of  Columbia,  in  a  suit  or  proceeding  in  equity,  for 
such  relief  in  the  premises  as  may  be  proper,  and  said  court  shall  have  junsdiction 
to  hear  and  determme  such  application,  subject  to  appeal  as  in  other  causes  in  equity. 

"  Sbc.  9.  That  the  President  shall  have  power  to  make,  alter,  and  revoke,  and  from 
time  to  time,  in  his  discretion,  he  shall  make,  alter,  and  revoke,  regulations  prescrib- 
ing what  facts  shall  be  set  forth  in  the  statements  to  be  filed  with  the  Commissioner 
of  Corporations  by  corporations  and  associations  for  profit  and  having  capital  stock 
applymg  for  registration  under  this  act,  and  what  mformation  theiwter  shall  be 
fumishM  by  such  corporations  and  associations  so  registered,  and  he  may  prescribe 
the  manner  of  registration  and  of  cancellation  of  registration. 

"Nothing  in  this  act  shall  require  the  filing  of  contracts  or  agreements  of  corpora- 
tions or  associations  not  for  pront  or  without  capital  stock,  and  such  corporations  and 
associations  while  registered  hereunder,  and  the  members  thereof,  shall  be  entitled  to 
all  the  benefits  and  immunities  given  by  this  act,  excepting  such  as  are  given  by  section 
ten  and  section  eleven,  without  filing  such  contracts  or  agreements;  but  from  time  to 
time  every  such  corporation  or  association  shall  file  with  the  Commissioner  of  Corpo- 
rations, when  and  as  called  for  by  him,  a  revised  statement  giving,  as  of  a  date  specified 
by  him,  such  information  as  is  required  to  be  given  at  the  time  of  original  registration 
under  section  eight  of  this  act. 

"Sec.  10.  That  any  corporation  or  association  registered  under  this  act,  and  any 
person  not  a  common  earner  under  the  provisions  of  the  said  act  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  or  the  acts  amendatory  tnereof  or  supple- 
mental thereto,  being  a  party  to  a  contract  or  combination  hereafter  made,  other  tnan 
a  contract  or  combination  with  a  common  carrier  filed  under  section  eleven  of  this  act, 
may  file  with  the  Commissioner  of  Corporations  a  copy  thereof,  if  the  same  be  in 
writing,  or  if  not  in  writing,  a  statement  setting  forth  the  terms  ana  conditions  thereof, 
together  with  a  notice  that  such  filing  is  made  for  the  purpose  of  obtaining  the  benefit 
of  ^e  provisions  of  this  section.  Thereupon  the  Commissioner  of  Corporations,  with 
the  concurrence  of  the  Secretary  of  Commerce  and  Labor,  of  his  own  motion  and  with- 
out notice  or  hearing,  or  after  notice  and  hearing,  as  the  commissioner  may  deem 
proper,  may  enter  an  order  declaring  that  in  his  judgment  such  contract  or  combina- 
tion is  in  unreasonable  restraint  of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations. 

"  If  no  such  order  shall  be  made  within  thirty  days  after  the  filing  of  such  contract  or 
written  statement,  no  prosecution,  suit,  or  proceeding  by  the  United  States  shall  lie 
under  the  first  six  sections  of  this  act,  for  or  on  account  of  such  contract  or  combina- 
tion, unless  the  same  be  in  unreasonable  restraint  of  trade  or  commerce  among  the 
several  States  or  with  foreign  nations;  but  the  United  States  may  institute,  maintain, 
or  prosecute  a  suit,  preceding,  or  prosecution  under  the  first  six  sections  of  said  act 
for  or  on  accoimt  of  any  such  contract  or  combination  hereafter  made,  of  which  a  copy 
or  written  statement  shall  not  have  been  filed  as  aforesaid,  or  as  to  which  an  order 
shall  have  been  entered  as  above  provided. 

**  No  corporation  or  association  for  profit  or  having  capital  stock,  and  re^:istered  imder 
this  act,  tnat  hereafter  shall  make  a  combination  or  consolidation  with  anv  other 
corporation  or  association,  shall  be  entitled  to  continue  its  registration  under  uiis  act, 
unless  without  delay  it  shall  file  with  the  Commissioner  of  Corporations,  pursuant  and 
subject  to  the  provisions  of  this  section,  a  statement  setting  forth  the  terms  and  condi- 
tions of  such  combination  or  consolidation,  together  with  a  notice  as  hereinabove 
provided. 

"Seo.  11.  That  any  common  carrier  under  the  provisions  of  the  said  act  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  or  the  acts  amendatory  thereof 
or  supplemental  thereto,  being  a  party  to  a  contract  or  combination  hereafter  made, 
or  any  other  party  to  such  contract  or  combination,  may  file  with  the  Interstate  Com- 
merce Commission  a  copy  thereof,  if  the  same  be  in  writing,  or,  if  not  in  writing,  a 
statement  setting  forth  ue  terms  and  conditions  thereof,  together  with  a  notice  that 
such  filineis  made  for  the  purpose  of  obtaining  the  benefit  of  the  provisions  of  this 
section.  Thereupon  the  Interstate  Commerce  Commission^  of  its  own  motion  and 
without  notice  or  hearing,  or  after  notice  and  hearing,  as  said  commission  may  deem 
proper,  may  enter  an  order  declaring  that  in  its  judgment  such  contract  or  combina- 
tion is  in  unreasonable  restraint  of  trade  or  commerce  among  Uie  several  States  or 
with  foreign  nations.  If  no  such  order  shall  be  made  within  thirty  days  after  the 
filing  of  such  contract  or  written  statement,  no  prosecution,  suit,  or  proceeding  by 
the  United  States  shall  lie  under  the  first  six  sections  of  this  act,  for  or  on  account  of 
Fiich  contract  or  combination,  unless  the  same  be  in  unreasonable  restraint  of  trade 
or  commerce  amon^  the  several  States  or  with  foreign  nations,  but  the  United  States 
may  institute,  maintain,  or  prosecute  a  suit,  proceeding,  or  prosecution  under  the 
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fint  six  sectioDs  of  said  act  for  or  on  account  of  any  such  contract  or  combination 
hereafter  made,  of  which  a  copy  or  written  statement  shall  not  have  been  filed  as 
aforesaid,  or  as  to  which  an  ord!er  shall  have  been  entered  as  above  i>rovided." 

Sec.  2.  That  section  seven  of  the  said  act  approved  July  second,  eighteen  hundred 
and  ninety,  is  hereby  amended  so  as  to  read  as  follows: 

''Sbc.  7.  That  any  person  who  shall  be  injured  in  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  declared  to  be  uiJawf lu 
by  this  act  may  sue  therefor  in  any  circuit  court  of  the  United  States  in  the  district 
in  which  the  defendant  resides  or  is  found,  without  respect  to  the  amount  in  contro- 
versy, and  shall  recover  the  damages  by  him  sustained  and  the  costs  of  suiti  including 
a  reasonable  attorney's  fee." 

Sec.  3.  That  in  any  suit  for  dama^  under  section  seven  of  the  said  act  approved 
July  second,  eighteen  hundred  and  mnety,  based  upon  a  right  of  action  accruing  prior 
to  the  passage  of  this  act,  the  plaintiff  shall  be  entitled  to  recover  only  the  dainages 
by  him  sustained  and  the  costs  of  suit  including  a  reasonable  attorney's  fee;  and  no 
suit  for  daniages  under  said  section  seven  of  the  said  act,  based  upon  a  right  (A  action 
accruing  prior  to  the  passage  of  this  act,  shall  be  maintained  unless  the  same  shall  be 
commenced  within  one  year  after  the  passage  of  this  act. 

Nothing  in  said  act  approved  Jul^  second,  eishteen  hundred  and  ninety,  or  in  this 
act,  is  intended,  nor  shall  any  provision  thereof  hereafter  be  enforced,  so  as  to  inter- 
fere with  or  to  restrict  any  right  of  employees  to  strike  for  any  purxx)6e  not  unlawful 
at  common  law  or  to  combine  or  to  contract  with  each  other  or  with  employers  for  the 
purpose  of  obtaining  from  employers  peaceably  or  by  any  means  not  unlaTdul  at  com- 
mon law  satisfactory  terms  for  tneir  labor  or  satisfactory  conditions  of  employment, 
or  so  as  to  interiere  with  or  to  restrict  any  right  of  employers  for  any  purpoee  not 
unlawful  at  common  law  to  dischaige  all  or  any  of  their  employees  or  to  combine  or 
to  contract  with  each  other  or  with  employees  for  the  purpoee  of  obtaining  labor  on 
satisfactory  terms  peaceably  or  by  any  means  not  unlawful  at  common  law. 

Seo.  4.  That  no  suit  or  prosecution  by  the  United  States  under  the  first  six  sections 
of  the  said  Act  approved  Julv  second,  eighteen  hundred  and  ninety,  shall  hereafter 
be  begun  for  or  on  account  of  any  contract  or  combination  made  prior  to  the  passage 
of  this  Act,  or  any  action  thereunder,  unless  the  same  be  in  unreasonable  restraint 
of  trade  or  commerce  among  the  several  States  or  with  foreign  nations;  and  no  suit 
or  prosecution  by  the  United  States  under  the  first  six  sections  of  the  said  Act  approved 
July  second,  eighteen  hundred  and  ninety,  shall  be  begun  after  one  year  j&om  the 
passage  of  this  Act  for  or  on  account  of  any  contract  or  combination  made  prior  to  the 
passage  of  this  Act,  or  any  action  thereunder;  but  no  corporation  or  association  author- 
ized to  register  imder  section  eight  of  the  said  Act  approved  July  second^  eighteen 
himdred  and  ninety,  as  amendcHi,  shall  be  entitled  to  the  benefit  of  this  immunity 
if  it  sh^  have  failed  so  to  reeister,  or  if  the  registration  of  such  corporation  or  associa- 
tion shall  have  been  canceled  before  the  expiration  of  one  year  after  such  registration, 
exclusive  of  the  period,  if  any,  during  which  such  cancellation  shall  have  been  stayea 
by  an  order  or  decree  of  court  subsequently  vacated  or  set  aside.  Anything  herein 
contained  to  the  contrary  notwithstanding,  all  actions  and  proceedings  now  or  here- 
tofore pending  under  or  by  virtue  of  any  provision  of  the  said  Act  approved  July 
second,  eighteen  hundred  and  ninety,  may  be  prosecuted  and  may  be  defended  to 
final  effect;  and  all  judgments  and  decrees  heretofore  or  hereafter  made  in  any  such 
actions  or  proceedings  may  be  enforced  in  the  same  maimer  as  though  this  Act  had 
not  been  passed. 
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JANUABY  27,  1910. 
SUBOOMMITTSE  OF  TBE  CoMMTTTEB  ON  THE  JUDIOIART, 

United  States  Senate. 
The  subcommittee  met  at  3  p.  m. 
Present,  Senator  Orerman. 
The  following  is  ^e  biU  forming  the  subject  of  the  hearing: 

[S.  3724,  Sixty-fifBt  Gongreas,  second  seasion.] 

k  BILL  Regulating  injunctions  and  the  practice  of  the  district  and  circuit  courts  of 

the  United  States. 

Be  U  eruieted  ly  ike  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  ossenMed^  That  no  temporary 
or  interlocutory  injunction  or  temporary  reetrauun^  order,  or  decree 
suspending  or  restraining  the  enforcement,  operation,  or  execution 
of  any  statute  of  any  State  by  restraining  tne  action  of  any  officer  of 
such  State  in  the  enforcement  or  execution  of  such  statute  shall  be 
issued  or  granted  by  any  circuit  or  district  court  of  the  United  States 
or  by  any  judge  or  justice  thereof  upon  the  ground  of  unconstitu- 
tionality of  the  statute,  unless  the  application  for  the  same  shall  be 
presented  to  a  circuit  judge  and  shall  be  heard  and  determined,  upon 
issue  made  and  proof  taken  by  affidavit  or  otherwise,  by  three  judges, 
of  whom  two  shall  be  circuit  judges,  and  the  third  may  be  either  a 
circuit  or  a  district  judge,  and  unless  a  majority  of  said  three  judges 
shall  concur  in  fl;ranting  such  application.  Whenever  such  applica- 
tion, as  aforesaid,  is  presented  to  a  circuit  judge  he  shall  immediately 
call  to  his^  assistance,  to  hear  and  determine  the  application,  one 
circuit  judge  and  one  district  judge  or  another  circmt  judge.  Said 
application  shall  not  be  heard  and  determined  until  five  days'  notice 
Of  the  hearing  has  been  given  to  the  governor  and  attorney-eeneral 
of  the  State  and  such  other  persons  as  may  be  defendants  in  tne  suit: 
Provided^  That  if  a  majority  of  said  judges  are  of  the  opinion,  at  the 
time  notice  of  said  hearing  is  given  as  aforesaid,  that  irreparable  loss 
and  damage  would  result  to  the  appUcant  unless  a  temporary  restrain- 
ing order,  pending  the  period  of  the  required  notice,  is  granted,  a 
majority  oi  said  judges  mav  grant  such  order,  but  the  same  shall 
only  remain  in  force  imtil  we  nearin^  and  determination  of  the  ap- 
plication, upon  due  notice  as  aforesaid,  has  taken  place.  That  an 
appeal  may  be  taken  directly  to  the  Supreme  Court  of  the  United 
States  from  any  order  or  decree  granting  or  denying,  after  notice 
and  hearing,  a  temporary  or  in^^ocutory  injunction  or  restraining 
order  in  sucn  case,  and  tne  hearing  of  such  ap^eid  shall  take  prece- 
dence over  all  other  cases  except  those  of  a  similar  character  and 
criminal  cases. 
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ABOUMENT   OF  ALFBED   P.   THOM,   ESQ.,   OF   WA8EIVGTGV, 

D.  C. 

Mr.  Thom.  Before  proceeding  to  discuss  the  special  features  of  this 
injunction  bill  I  should  like  to  have  the  opportunity  to  advert  to  some 
of  the  considerations  which  seem  to  me  to  affect  the  wisdom,  from  a 
national  standpoint,  of  any  legislation  whatever  on  this  subject.  It 
seems  to  me  tnat  there  are  certain  fundamental  objections  to  any 
legislation  of  this  character. 

The  underlying  theory  of  such  legislation  as  is  proposed  in  this  bill 
must  be  that  the  National  Government  is,  in  a  sense,  foreign  to  the 
States.  The  bill  proceeds  upon  the  theory  that  it  is  necessary  to 
have  some  special  restrictions  put  upon  the  national  power  when  it 
^oes  to  dealing  with  these  State  questions.  For  example,  a  single 
federal  judge  can  issue  an  interlocutory  injunction  agamst  and  can 
declare  imconstitutional  an  act  of  Congress  if  contrary  to  the  Con- 
stitution of  the  United  States,  and  a  single  State  judge  can  issue  an 
interlocutory  injunction  against  and  can  declare  unconstitutional  the 
act  of  a  State  u  contrary  either  to  the  constitution  of  the  State  or 
to  the  Constitution  of  the  United  States. 

Senator  Overman.  There  is  no  conflict  between  a  national  judge 
issuing  an  injunction  and  a  State  judge  issuing  an  injunction,  l^ere 
can  be  none.  I  would  like  to  hear  you  as  to  any  conflict  between 
the  two  injunctions. 

Mr.  Thom.  That  is  not  what  I  am  trying  to  show. 

Senator  Overman.  Pardon  me  for  the  interruption.  Proceed  in 
your  own  way. 

Mr.  Thom.  What  I  am  trying  to  show  to  your  honor  is  that  this 
is  a  discrimination  against  tne  National  Government  in  favor  of  the 
State  government,  and  against  the  national  court  in  favor  of  the 
State  court. 

As  bearing  out  that  contention  I  call  your  honor's  attention  to 
this:  a  single  federal  judge  can  enjoin  and  declare  unconstitutionid 
an  act  of  Congress,  a  smgle  State  judge  can  enjoin  and  declare  uncon- 
stitutional an  act  of  a  State,  as  contrary  to  the  Constitution  either  of 
the  State  or  of  the  United  States;  but  when  it  comes  to  a  federal 
judge  enjoining  by  interlocutory  order  an  act  of  a  State  as  contrary 
to  tne  Constitution  of  the  United  States — a  thing  that  a  sinj;le  State 
judge  can  do — it  is  proposed  in  this  bill  that  that  shall  not  ht  done 
except  by  three  federal  judges. 

On  its  face  that  is  a  discrimination  against  the  national  judiciary 
in  favor  of  the  State  judiciary.  It  puts  a  restriction  upon  the  power 
of  a  national  judge  that  is  not  upon  the  power  of  a  State  jud^e. 

Now,  what  is  the  reason  of  this  ?  What  has  forced  any  mind  to  the 
conclusion  that  it  is  proper  ?  It  can  only  be  justified  by  the  idea  that 
the  National  Government  is  related  to  the  people  of  the  State  and 
to  their  affairs  in  a  different  way  from  the  way  in  which  a  State  gov- 
ernment is  related  to  the  people  of  a  State  and  their  affairs.^  In  other 
words,  as  I  started  out  to  say,  it  is  based  upon  the  thought  that  in  a 
sense  the  Federal  Government  is  a  foreign  government  as  respects 
the  people  of  the  State  and  their  laws. 

Now,  is  it  a  wise  thing,  if  your  honor  please,  for  Congress  to  do — to 
give  way  to  such  an  idea  for  a  moment?  The  Constitution  of  the 
United  States  declares  that  the  Constitution  of  the  Union  and  the 


HEABIKGS   ON   FEDERAL  IK  JUNCTIONS.  495 

laws  made  in  pursuance  thereof  shall  be  the  supreme  law  of  the  land, 
anthing  in  the  laws  of  a  State  to  the  contrary  notwithstanding. 

It  seems  to  me  that,  in  all  the  controyersies  that  have  given  rise  to 
this  matter,  there  has  been  a  great  confusion  of  thought  m  respect  to 
what  constitutes  the  law  of  a  State. 

Your  honor  is  a  Senator  from  North  Carolina.  I  was  counsel  in  a 
case  which  we  both  have  in  mind,  in  North  Carolina;  and  you  are 
aware  that  the  opponents  of  the  jurisdiction  of  the  federal  court  in 
that  case  were  constantly  talking  about  the  obligation  upon  the 
governor  of  the  State  to  enforce  the  laws  of  the  State.    You  remember 

fublications  in  which  the  governor  of  the  State  declared  that  it  was 
is  sworn  duty  to  enforce  the  laws  of  the  State,  and  you  remember, 
further,  that  ne  interpreted  the  laws  of  the  State  to  be  those  written 
upon  the  statute  books  of  the  State. 

It  seems  to  me  that  such  a  view  is  most  hurtful  and  pernicious,  if 
this  dual  system  of  government  is  to  continue.  It  is  manifest  to  any 
lawyer  that  not  only  are  the  laws  of  a  State  not  necessarily  all  to  be 
found  in  the  statute  books  of  the  State,  but  that,  if  those  statutes  are 
contrary  to  the  Constitution  of  the  United  States,  they  are  not  the 
law  at  all,  but  the  Constitution  is  the  law  of  the  State,  and  the  oath  of 
the  executive  refers  to  his  carrying  out  and  making  effective  the  Con- 
stitution of  the  United  States,  not  the  void  law«of  the  particular 
State  of  which  he  may  be  the  executive. 

Now,  can  Congress  with  any  wisdom,  in  dealing  with  a  subject  so 
large  as  this,  touching,  as  it  does,  the  real  relationship  between  the 
States  and  the  Nation,  and  affecting  the  very  integrity  of  our  insti- 
tutions— can  it,  I  say,  with  any  wisdom  give  color  to  the  thought 
that  the  judiciary  of  the  United  States,  or  that  the  Constitution  of 
the  United  States,  is  in  any  sense  foreign  to  the  States?  Can  it 
permit  a  discrimination  against  the  national  judiciary  in  favor  of 
the  State  judiciary  ?  Can  it,  with  any  regard  for  the  continuance  of  a 
true  conception  on  the  part  of  our  people  of  the  proper  relationship 
of  our  Constitution  and  laws,  write  into  the  national  statute  book  a 
provision  requiring  that  three  judges  of  the  Union  are  required  to 
do  what  one  judge  of  a  State  may  do  ? 

I  have  been  for  many  years  impressed  with  what  was  said  by  the 
Supreme  Court  of  the  United  States,  speaking  through  Justice 
Bradley  in  the  Siebold  case,  in  regard  to  the  true  relation  of  the  States 
to  the  Union,  and  in  regard  to  the  misconception  which  permitted 
a  jealousy  to  grow  up  on  the  part  of  the  people  of  a  State  against  the 
just  powers  oi  the  Union. 

I  quote  from  what  Judge  Bradley  said  in  that  case: 

The  greatest  difficulty  in  coming  to  a  just  conclusion  arises  from  mistaken  notions 
with  r^ard  to  the  relations  which  subsist  between  the  State  and  National  Govern- 
ments. It  seems  to  be  often  overlooked  that  a  National  Constitution  has  been  adopted 
in  this  country,  establishinj^^  a  real  government  therein,  operating  upon  persons  and 
territory  and  tnings,  and  which,  moreover  is,  or  should  be,  as  dear  to  every  American 
citizen  as  his  State  government  is.  Whenever  the  true  conception  of  the  nature  of 
this  Government  is  once  conceded,  no  real  difficulty  will  arise  m  the  just  interpreta* 
tion  of  its  powers.  But  if  we  allow  ourselves  to  regard  it  as  a  hostile  organization. 
opposed  to  the  proper  sovereignty  and  dimity  of  the  State  governments,  we  shall 
continue  to  be  vexed  with  difficulties  ad  to  its  jurisdiction  and  authority.  No  greater 
jealousy  is  required  to  be  exercised  toward  this  Grovemment  in  reference  to  tne  pre- 
servation of  our  liberties  than  is  proper  to  be  exercised  toward  the  State  governments. 
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This  power  to  enforce  its  lawa  and  to  execute  its  functions  in  all  places  does  not 
derogate  from  the  power  of  the  State  to  execute  its  laws  at  the  same  time  and  in  the 
same  place.  The  one  does  not  exclude  tiie  other,  except  where  both  can  not  be  exe- 
cuted at  the  same  time.  In  that  case  the  words  of  the  Constitution  itself  show  which 
is  to  yield.  "  This  Constitution,  and  all  laws  which  shall  be  made  in  pursuance  thereof, 
*    «    *    shall  be  the  supreme  law  of  the  land." 

If  we  indulge  in  such  impracticable  views  as  these,  and  keep  on  refining  and 
re-refining,  we  shall  drive  the  National  Government  out  of  the  United  States  and 
relegate  it  to  the  District  of  Columbia  or  perhaps  to  some  foreign  soil.  (Ex  parte 
Siebold,  100  U.  S.,  393.) 

Sitting  here  as  a  part  of  the  National  Government,  clothed  with  the 
duty  to  see  that  the  just  balance  of  powers  between  the  State  and  the 
Nation  is  preserved — ^having  upon  you  and  your  associates  the  high 
duty  of  maintaining  the  proposition  that  the  Government  of  these 
United  States  is  not  foreign  to  the  States,  but  is,  or  ought  to  be,  as  dear 
to  them  as  the  governments  of  their  States — can  Congress  in  wisdom 
adopt  any  law  the  underlying  motive  of  which  is  distrust  by  the  States 
of  tne  just  power  of  the  National  Government  and  the  necessary  effect 
of  which  is  to  establish  a  discrimination  to  the  disadvantage  of  the 
National  Government,  in  favor  of  the  State,  and  to  the  disadvantage 
of  the  National  judiciary  in  favor  of  the  State  judiciary? 

In  other  words,^I  wish  at  the  outset  of  this  discussion  to  bring  to 
your  attention  the  fundamental  consideration  that  the  very  concep- 
tion underlying  this  bill  strikes  at  a  iust  view  of  the  relations  of  the 
State  and  National  Governments,  and  is  born  of  the  thought  that  you 
must  put  restrictions  upon  the  National  Government,  wnere  a  State 
is  concerned,  in  order  to  protect  the  States  from  tyranny  and  abuse. 

If  Congress  says  that,  what  does  it  invite  the  people  of  the  United 
States  to  think  in  regard  to  their  National  Government  ?  If  that  view 
is  indorsed  by  Congress  in  its  legislation^ — if  it  gives  way  for  one 
moment  to  the  thought  that  the  National  Government  is  foreign  to 
the  State,  and  is  tyrannical,  and  must  have  restrictions  put  upon  it 
in  order  to  prevent  abuse,  what  will  be  the  conclusion  of  tne  people  of 
the  United  States  who  are  accustomed  to  follow  the  leadership  of 
Congress,  and  what  will  then  become  of  their  conception  of  the  rela- 
tions of  their  National  Government  to  them  ? 

The  foregoing  is  the  first  fundamental  objection  to  which  I  invite 
your  honor^  attention.     I  now  invite  your  attention  to  a  second. 

The  proposed  statute  is  intended  to  provide  only  for  a  case  where 
a  citizen  or  a  party  to  a  cause,  helpless  because  in  the  minority,  de- 
sires to  claim  the  protection  of  the  Constitution  of  the  United  States 
as  to  his  life,  his  liberty,  or  his  property  rights. 

In  any  fair  system  of  government,  ought  it  to  be  hard  or  easy  for 
one  of  tne  helpless  minority  to  secure  the  protection  of  the  constitu- 
tion and  laws  of  his  coimtry? 

This  bill  proposes  to  make  it  difficult.  As  difficult  as  it  is  in  the 
circuit  to  which  your  honor  and  I  both  belong,  as  I  will  illustrate  in  a 
moment,  in  some  sections  of  the  United  States  the  provisions  of  this 
bill  would,  as  I  am  told,  make  the  securing  of  constitutional  protec- 
tion absolutely  impossible.  Let  us  take  the  circuit  to  which  you  and 
I  belong — the  fourth  circuit.  There  are  in  the  fourth  circuit  two 
circuit  judges  now.  There  have  been  only  two  in  aU  its  history. 
One  of  those  circuit  ludges,  as  your  honor  weU  knows,  has  been  in 
bad  health,  or  was  in  oad  health  for  over  one  year,  and  was  not  avail- 
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able  either  to  take  action  on  an  injunction  or  for  the  trial  of  cases  in 
court.  That  is  liable  to  happen  at  any  time;  and  yet,  if  two  circuit 
judges  are  to  be  necessary  for  an  interlocutory  injunction,  what 
would  happen  to  a  citizen,  or  to  those  parties  not  citizens,  whose 
property  rights  are  involved,  when  there  is  only  one  circuit  judge 
available  ? 

I  am  told  by  Senator  Long — and  I  may  say  that  he  will  no  doubt 
discuss  that  point  more  fully  than  I  am  doing,  and  I  refer  to  it  only  to 
illustrate  what  I  am  now  saying — that  in  his  section  of  the  country  it 
will  take  a  trip  of  2,000  miles  to  get  to  a  circuit  judge,  and  after  such  a 
journey  he  can  get  to  only  one. 

But  even  if  an  applicant  could  get  to  all  of  them,  when  we  con- 
sider that  it  is  made  necessary  to  have  the  three  together,  that  thero 
may  be  a  ^reat  number  of  litigants  demanding  their  attention,  that 
they  may  nave  some  obligation  to  the  United  States  in  the  trial  of 
matters  given  precedence  imder  the  laws,  such  as  matters  arising 
under  the  Sherman  Act,  and  that  they  may  be  in  the  actual  trial  oi 
the  case — in  other  words,  that  they  may  be  in  the  discharge  at  the 
time  of  some  actual  and  paramount  duty  which  they  can  not  leave- 
when  we  consider  aU  these  things,  we  can  see  how  dimcult  it  is  made  by 
this  bill  for  a  suitor  to  obtain  the  protection  of  the  constitution  of 
his  country. 

Let  me  illustrate  what  this  means:  Your  honor  recollects  very  well, 
I  presume,  the  terms  of  a  statute  which,  reducing  to  an  arbitrary 
amount  the  charges  of  a  carrier,  made  it  a  crime  for  any  individual  in 
the  employment  of  the  carrier  to  sell  a  ticket  at  any  rate  in  excess  of 
the  one  fixed  by  the  statute.  To  the  carrier  there  were  property 
rights  involved;  to  every  employee  of  the  carrier  there  were  rights 
01  liberty  involved. 

Your  honor  will  also  recollect  how  an  employee  of  that  carrier, 
selling  tickets  under  the  protection  of  an  order  of  the  United  States 
court,  at  an  amount  fixea  and  authorized  by  that  order,  was  put  in 
jail  and  sentenced  to  servitude. 

Senator  Overman.  If  there  had  been  two  judges  to  pass  on  the 
constitutionality  of  that  act,  do  you  think  that  that  woula  occur  ? 

Mr.  Thom.  If  you  will  permit  me  to  pursue  my  point,  I  will  come 
to  your  question  later. 

Senator  Overman.  Pardon  me  for  interrupting. 

Mr.  Thom.  The  only  way  to  protect  that  man  in  his  rights  as  a 
citizen,  the  only  way  to  preserve  that  company  from  the  loss  of  its 
property,  was  by  an  order  of  a  court. 

Ought  it,  under  those  circumstances,  to  be  hard  or  easy  to  get  that 
order?  Is  there  any  national  interest  that  would  be  promoted  by 
making  it  hard  ?  Is  there  any  interest  of  justice  that  would  not  be 
violated  if  it  were  not  reasonaoly  easy  ? 

Now  suppose  that  in  that  condition  of  affairs  it  had  been  necessary 
to  convene  a  court  that  was  inaccessible,  that  was  engaged  about 
other  matters,  that  must  consist  of  three  judges,  and  could  not;  or 
would  not,  come  together,  would  it  have  been  possible  to  have  meted 
out  protection  to  the  Uberty  of  the  army  of  employees  whose  liberties 
were  threatened,  and  to  have  protected  the  rights  that,  according  to 
the  decision  of  tne  Supreme  Court  later  made  m  that  same  case,  were 
being  taken  away  by  that  unconstitutional  statute  ? 
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I  refer  now  merely  to  this  feature  of  the  situation  so  as  to  get  my 
thoughts  together  on  that  subject.  I  wiH  come  a  little  later  to  the 
arguments  which  I  shall  present  in  respect  to  the  suggestion  involved 
in  your  question . 

Supj>ose  it  is  made  easy,  I  mean  reasonably  easy.  Suppose  it  is 
left  as  it  is.  In  other  words,  suppose  we  leave  in  the  single  national 
judge,  the  same  power  and  the  same  jurisdiction  that  is  placed  by 
the  respective  States  in  single  judges  elected  or  appointed  by  them. 
TTien,  what  is  the  situation? 

If  the  complainant  is  right  in  his  contention,  all  he  can  get  is  what 
the  constitution  of  his  countrj^  gives  him;  he  can  not  get  any  more, 
even  if  he  is  right.  If  the  injunction  can  not  be  obtained  by  him 
because  of  obstructions  in  the  law,  what  is  his  situation  ?  The  situa- 
tion as  to  the  individual  is  that  he  is  put  in  prison.  The  situation 
as  to  the  property  owner  is  that  he  irrevocably  loses  his  property 
lantil  there  is  a  final  decision  of  his  case  and  a  final  injunction.  If 
it  is  made  so  difficult  that  he  can  not  obtain  an  interlocutory  injunc- 
tion or  a  temporary  restraining  order,  who  is  going  to  pav  the  prop- 
erty  owner  for  the  loss  of  his  property  ?  The  national  Constitution 
says  that  his  property  shall  not  oe  taken  away  from  him  without 
just  compensation.  But,  by  reason  of  having  made  access  to  the 
court  difficult,  his  property  has  been  taken  away  from  him  for  the 
period  between  the  time  the  unconstitutional  law  goes  into  effect 
and  the  final  hearing  of  the  case.  Where  does  he  get  back  the  con- 
stitutional rights  wnich  have  been  denied  him  by  the  difficulties 
that  have  been  thrown  in  his  way  by  the  law  ?  Is  there  any  way  of 
restoring  to  the  individual  who  has  been  put  m  prison  the  reputa- 
tion of  never  having  violated  the  law  ?  Is  there  any  way  of  taking 
away  from  him  the  time  that  he  has  spent  in  imprisonment?  Is 
there  any  way  of  ffivmg  back  to  the  man  who  has  invested  his  money 
in  the  property  the  legitimate  use  of  it  during  the  time  that  that 
legitimate  use  nas  been  denied  by  an  unconstitutional  statute  ?  Is 
there  any  way  of  dealing  with  him  in  a  way  to  give  him  protection — 
to  give  nim  the  benefit  of  the  Constitution,  which  is  the  supreme 
law  of  this  land  ? 

But,  on  the  other  hand,  suppose  he  were  to  get  an  injunction  that 
should  be  finally  dissolved  as  having  been  wrongfully  issued,  has 
there  not  been  devised  a  way,  by  an  easy  evolution  of  well-under- 
stood chancery  practice,  of  giving  back  to  the  people  who  have 
suffered  what  they  have  wrongfully  been  required  to  pay  ?  If  it  is 
said,  on  account  of  the  large  number  of  these  people,  on  account  of 
the  smallness  of  the  amounts  involved  in  each  case,  that  that  is  not 
entirelj^  adequate  protection  to  them,  yet  compare  that  protection 
to  the  individual  tnat  has  risked  nothing  with  the  absolute  lack  of 
protection  to  the  people  who  have  invested  in  and  have  established 
the  transportation  facilities  and  to  the  individual  who  has  risked  his 
liberty  in  order  to  carry  out  his  obUgations  and  to  exercise  his  con- 
stitutional rights. 

The  bond  is  at  least  some  protection  to  the  man  who  has  been 
overcharged  by  a  railroad,  if  it  should  be  determined  that  the  injunc- 
tion was  improperly  awarded,  whereas  there  is  no  protection  for  the 
complainant  in  the  event  he  is  right  in  his  contention  and  that  the 
State  has  unjustly  attempted  to  take  away  from  him  his  property. 
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But  there  is  another  consideration;  it  seems  to  me,  which  ought  to 
be  potential  in  this  connection.  Here  is  a  property  owner,  or  an  indi- 
vidual in  the  employment  of  a  property  owner,  that  has  been  enjoying 
certain  rights  in  respect  of  tnat  property  from  time  immemorial. 
The  property  has  been  created  at  somebody's  expense.  The  property 
has  Deen  operated  likewise  at  private  expense.  Now  the  public 
imdertake  to  take  away  a  part  ofthe  use  of  it,  on  the  ground  that,  in 
the  legislative  mind,  the  compensation  for  it  is  excessive. 

It  is  a  use  that  has  been  acquiesced  in  for  years,  we  will  say.  It  is 
a  matter  on  which  there  has  been  and  always  is  ground  for  legitimate 
difference  of  opinion.  Now  the  State  asserts  a  right  to  invade  that 
property  right.  Is  it  a  hardship  on  a  State  under  those  corcumstances 
when  it  is  not  in  a  position  to  make  good  any  loss  that  an  erroneous 
conception  may  bring  about;  is  it  a  hardship  that  before  it  shall 
take  this  property  a  reasonable  time  shall  be  permitted  to  make 
a  judicial  inquiry  into  the  controversy  as  to  whether  or  not  it  is  a 
leffltlmate  invasion  of  private  rights. 

For  the  public  to  oppress  the  individual  is  easy.  For  the  public 
to  invade  property  rignts  is  easy.  There  is  no  quicker  way  ofnring 
the  popular  mind  than  to  inveigh  against  property  rights.  Now  is  it^ 
too  much  to  ask,  in  a  just*  system  of  law,  that  before  that  property 
right  is  invaded  a  reasonable  time  shall  be  permitted  to  make  a  just 
and  fair  inquiry  into  the  merits  of  the  respective  contentions  ? 

That  reasonable  time  is  during  the  progress  of  the  case.  If  at  the 
end  of  a  case,  properly  expedited  by  a  conscientious  jud^e,  it  is  deter- 
mined that  the  State  is  right,  has  the  State  been  subjected  to  any 
improper  hardship  in  being  required  to  go  through  that  judidal 
inqmry  to  see  whether  or  not  its  ex  parte  view  of  the  matter  is  right, 
or  the  ex  parte  view  of  the  person  wnose  property  is  taken  is  right. 

In  other  words,  is  there  any  necessity  of  engrafting  upon  our  laws 
a  means  of  enforcing  the  ex  parte  view  of  the  State  or  the  public,  in 
respect  to  somebody  else's  propertv,  without  permitting  a  fair  oppor- 
tunity for  an  examination  of  tne  claim  of  power  ? 

The  whole  theory  on  which  public  sentiment  has  been  stirred  up  in 
respect  to  this  matter  is  that  it  is  unpatriotic  and  improper  oh  the 
part  of  the  property  owner  to  deny  the  right  of  the  State  to  take  his 
property  at  once  without  inquiry.  The  property  owner  becomes  un- 
popular because  he  will  not  permit,  without  an  inquiry  before  an 
established  legal  tribunal,  the  otate  to  take  his  property  at  once.  Is 
that  a  fair  and  just  conception  to  be  encouraged  by  a  system  of  law? 
Ought  that  idea  to  be  crystallized  into  the  statutes  ?  And  if  it  should 
not  be  crystallized  into  the  statutes  ought  not  the  minority  man,  the 
man  against  whom  the  majority  are  attempting  to  exercise  this  power, 
the  helpless  man,  ought  he  to  have  his  way  to  the  ascertainment  and 
declaration  of  his  constitutional  rights  made  easy  or  difficult? 

The  third  consideration  of  a  general  nature  against  this  bill  is  that 
it  is  in  reality,  while  not,  of  course,  so  intended,  a  reflection  upon  a 
very  honorable  department  of  the  National  Government — upon  the 
district  and  the  circuit  courts.  As  I  have  said,  you  take  from  them 
the  power  that  you  concede  to  the  judge  of  the  state  court.  You  say 
that  you  can  not  trust  the  national  judiciary  to  do  a  thing  unless  three 
judges  concur  which  one  judge  of  a  State  is  permitted  to  do. 
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Is  there  anything  in  the  history  of  the  national  judiciary  which 
makes  that  proper?    Is  there  anything  in  the  history  of  our  juris- 
prudence which  justifies  that  view?     What  has  been  the  fate  of  in- 
unctions that  have  been  granted  by  the  single  federal  judge?    Has 
;he  power  which  the  single  federal  judge  exercised  been  discred- 
ited by  judicial  inquiry,  or  nas  it  been  upheld  ?    What  do  the  records 
of  the  Supreme  Court  show  in  reference  to  the  injuhctions  that  have 
been  granted  by  the  single  federal  judge?    Without  go'mg  into  the 
details,  which  I  shall  leave  to  others,  I  say  that,  with  the  exception 
of  the  Consolidated  Gas  case  and  of  the  Knoxville  Water  case,  there 
are  no  cases  that  I  remember  in  which  the  exercise  of  the  jurisdiction 
in  these  special  matters  of  rates,  even  by  a  single  judge,  has  not 
been  indorsed  and  upheld  upon  final  inquiry  in  tne  Supreme  Court 
of  the  United  States. 

Whether  I  am  accurate  or  not  in  my  recollection  of  the  decisions 
(and  I  have  had  no  time  to  make  an  exhaustive  examination),  I 
am  sure  I  am  not  mistaken  when  I  say  that  there  is  nothing  in  the 
history  of  these  injimctions  which  indicates  an  abuse  of  power  by 
the  single  federal  judge. 

Now  let  us  look  at  what,  on  the  contrary,  has  been  the  record  of 
the  States  in  respect  to  the  invasion  of  rights  of  persons  secured  by 
the  Constitution  of  the  United  States. 

In  the  first  place  the  States  have  asserted  a  right  to  regulate  inter- 
state rates— decided  against  in  the  Wabash  case  m  118  United  States. 

Suppose  that  a  railroad  company  had  asserted  such  an  erroneous 
proposition  of  power  as  that.  How  great  a  misconception  of  its 
purpose,  how  great  a  criticism  of  its  motives,  would  have  gone  outl 
Ana  yet,  here  was  a  State  earnestly,  vigorously,  passionately  insist- 
ing tnat  it  had  a  right  to  invade  the  constitutional  province  of  the 
United  States  and  regulate  the  interstate  rates  of  a  carrier.  That  is 
one  instance  of  where  the  States  have  attempted  to  invade  the  con- 
stitutional rights  of  the  carrier. 

The  States,  in  the  same  instance,  and  in  many  others,  have  asserted 
and  have  attempted  to  sustain  the  proposition  that,  by  the  mere 
vote  of  the  legislative  branch  of  the  Government,  they  can  take  away 
the  property  rights  of  a  person,  that  the  matter  of  the  regulating  of 
charges  for  the  use  of  property  is  a  legislative  matter,  and  that  there 
was  no  constitutional  provision  which  would  protect  the  carrier  in 
the  right  to  make  a  reasonable  charge  for  the  use  of  his  property. 
States  have  attempted  this,  and  it  was  decided  against  in  tne  case  I 
have  cited,  the  Wabash  case  in  118  United  States. 

As  involved  in  that  proposition,  the  State  has  denied  the  right  of  a 
property  owner  to  the  reasonable  use  of  his  property,  to  have  the  ques- 
tion judicially  determined.  In  other  words,  they  have  claimed  that 
their  power  to  confiscate  by  legislative  action  was  without  any  restric- 
tion, and  the  property  owner  was  without  any  protection,  although 
the  Constitution  of  the  United  States  might  be,  in  fact,  violated* 
they  have  claimed  that  there  was  no  remedy.  And  that  was  decidea 
against  in  the  case  I  have  cited  and  in  other  cases. 

Failing  in  the  effort  to  prevent  a  judicial  review  directly,  the  States 
have  attempted  to  prevent  a  judicial  review,  and  to  nullify  the  pro- 
tection of  the  Constitution  oi  the  United  States,  by  inflicting  enor- 
mous penalties  upon  the  mere  appUcation  to  a  court  for  constitu- 
tional protection.    So  much  so,  tnat  if  there  were  a  mistake  on  the 
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part  of  the  railroad,  or  the  property  owner,  in  respect  to  the  simple 
proposition  upon  which  men  may  have  different  views — that  is,  as  to 
what  was  a  just  use  of  its  property — as  to  proper  rates,  he  should  be 
destroyed  by  the  millions  of  dollars  of  penalties  to  which  he  would  be 
subjected,  and  thereby  deterred  from  asserting  his  constitutional 
right  to  protection. 

This  was  decided  against  in  the  Minnesota  and  North  Carolina  case, 
in  209  United  States  Keports. 

Again,  the  States  have  attempted  to  take  advantage  of  a  federal 
statute  to  enable  them  to  invade  the  constitutional  rights  of  a  property 
owner. 

Section  720  of  the  Revised  Statutes  of  the  United  States  provides 
that  no  injunction  shall  be  issued  by  a  court  of  the  United  States  to 
stay  any  proceedings  in  a  state  court.  My  State,  Virginia,  attempted 
to  escape  the  restraining  arm  of  the  Constitution  of  the  United  States 
by  declaring  the  rate-making  body  a  court,  and  thus  attempted  to  put 
it  beyond  tne  reach  of  the  constituted  tribunal  for  enforcing  the  con- 
stitutional rights  under  the  Constitution  of  the  United  States. 

This  was  decided  against  in  the  Virginia  Passenger  Rate  case 
(211  U.  S.). 

In  many  instances  the  States  have  passed  laws  confiscating  the 
property  of  carriers,  as  in  the  Reagan  case  (154  U.  S.)  and  in  the 
Smythe  v.  Ames  case  (169  U.  S.) . 

One  State  that  I  have  in  mind  has  declared  that  it  shall  be  the 
duty  of  the  carrier  to  carry  forward  the  internal  commerce  of  that 
State —freight  comn\erce,  I  mean — at  a  rate  of  speed  which  is  about 
double  the  rate  that  the  commerce  of  the  United  States  moves  at. 
That  State  requires  that  the  carrier  shall  carry  forward  the  State's 
internal  freight  commerce  at  least  50  miles  a  day  instead  of  the  average 
rate  of  movement  of  freight  commerce  of  24  or  25  miles  a  day.  In 
other  words,  it  has  declared  that  a  preferential  movement  shall  be 
given  to  the  tralfic  of  that  State  over  the  traffic  of  its  sister  States 
and  over  interstate  traffic. 

Another  State  has  declared  that  if  a  car  is  not  furnished  for  the 
commerce  of  that  State  a  certain  time  after  demand  there  shall  be 
a  penalty  of  $25  a  day.  A  sister  State  says  that  for  a  similar  failure 
within  its  territoral  jurisdiction  there  shall  bo  a  penalty  of  $1  a 
day.  The  rolling  stock  of  the  company,  although  adequate,  may, 
by  the  necessities  of  commerce,  have  been  carried  to  some  reniote 
part  of  the  line,  in  other  and  distant  States,  and  it  may  be  impossible 
to  furnish  both  of  those  States  with  all  that  is  demanded,  but  in 
one  State  there  is  a  fine  of  $25  a  day  and  in  the  other  a  fine  of  $1 
a  dav.  In  case  of  incapacity  to  comply  with  the  demands  of  both, 
the  demand  backed  by  the  highest  penal tj  naturally  would  be  given 
preference.  In  other  words,  one  State  is  demanding  a  preference 
over  the  commerce  of  the  other  State  and  over  interstate  commerce. 

Some  of  the  States  have  passed  laws,  forfeiting  the  right  of  a 
company  to  remain  in  the  State,  if  it  brings  its  suits  in  the  United 
States  court,  or  if  it  removes  a  case  to  the  United  States  court. 

These  are  some  of  the  things  that  the  States  have  tried  to  do. 
They  are  some  of  the  violations  of  the  Constitution  of  the  United 
States  that  the  States  have  attempted.  Compare  what  has  been 
attempted  in  the  denial  of  constitutional  protection  to  these  rights 
of  property  by  actions  of  the  States  with  the  honorable  record, 
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shown  by  the  reports  of  the  Supreme  Court  of  the  United  States, 
of  the  single  judges,  district  and  circuit,  of  the  United  States  courts. 
Where  can  trie  student  of  jurisprudence  point  to  the  wrong  that 
has  been  inflicted  by  these  judges  in  the  awarding  and  in  the  use  of 
the  process  of  injunction,  and  how  can  a  student  of  jurisprudence 
avoid  the  conclusion  that  there  is  not  only  an  imaginary  but  a  real 
wrong  to  be  remedied,  indicated  by  the  recent  history  of  invasions  of 
sacred  constitutional  rights  by  action  of  the  States  ? 

Now,  under  these  circumstances,  has  a  situation  arisen  where  the 
great  power  of  national  legislation  should  be  directed  against  the 
honorable  record  of  the  federal  judiciary,  in  order  to  make  it  difficult 
for  the  people  of  these  United  States  to  obtain  protection  for  their 
constitutional  rights  ? 

Another  fundamental  objection  to  legislation  on  this  subject  seems 
to  me  to  be  found  in  the  special  hardships  that  would  oe  visited 
upon  railroad  companies,  if  it  were  made  difficult  or  impossible  for 
them  to  prevent  the  going  into  effect  of  unconstitutional  laws. 
Most  of  these  laws  relate  to  rates — to  charges  for  the  use  of  property. 

Let  us  stop  for  a  moment  to  consider  what  is  necessary  to  one  of 
these  great  public-service  corporations  in  adjusting  themselves  to  a 
new  regulation  in  respect  to  their  charges.  Can  they  do  it  at  a 
moment's  warning  or  at  a  small  expense,  or  does  it  req^uire  an  entire 
readjustment  of  their  tariffs  and  a  readjustment  of  their  instructions 
for  carrying  on  their  business  ?  Lfet  us  suppose  that  a  statute,  con- 
ceded for  the  moment  to  be  unconstitutional,  should  require  a  reduc- 
tion in  their  charges.  Suppose  that  by  virtue  of  the  difficulty  of 
obtaining^  a  hearing  they  can  obtain  no  injunction  against  this  un- 
constitutional statute  being  put  into  effect.  What  must  they  do? 
What  is  the  practical  situation  in  which  they  find  themselves? 
They  must  figure  out  the  basis  of  charge  on  the  new  basis,  between 
every  two  stations  on  their  lines  involved  in  the  law.  They  must  re- 
duce that  to  the  form  of  a  printed  tariff.  They  must  issue  instruc- 
tions as  to  putting  it  into  effect.  But  that  is  not  all  they  must  do. 
Inasmuch  as  practically  every  interstate  rate  is  made  on  a  combina- 
tion of  the  rate  to  a  certain  noint,  plus  the  local  beyond,  they  must 
readjust  their  interstate  tarins.  And  all  because  they  can  not  get  a 
hearmg  because  of  the  practical  and  physical  difficulty  of  getting 
the  court  together— aU  because  justice  is  made  hard  to  tnem. 

In  the  case  supposed,  they  would  not  only  have  to  go  to  this  ex- 
pense, to  this  trouble,  to  this  readjustment  of  all  their  matters,  but, 
as  heretofore  indicated  in  my  argument,  they  must  lose  the  amount 
of  the  reduction,  not  only  on  the  intrastate  ])usinoss,  but  on  all  the 
interstate  business  involved  in  the  combination  of  locals.  And  it  is 
left  in  a  way  that  it  is  not  in  the  power  of  this  Government  to  restore 
to  them  the  amount  lost  and  taken  illegally  from  them — to  give 
them  back  the  protection  of  the  Constitution  of  the  country,  which 
they  were  promised  and  which  is  a  part  of  the  social  compact  of  the 
I'nion,  and  on  the  faith  of  which  we  entered  into  the  national  family 
relationship.  The  protection  of  the  Constitution  should  be  sacred 
and  is  the  right  of  all. 

There  seems  to  me  also  to  be  another  fundamental  difficulty  that 
is  lost  sight  of  if  protection  in  respect  to  constitutional  rights  is  made 
either  uncertain  or  difficult,  and  perhaps  this,  in  relation  to  the 
national  interests,  is  as  great  as,  if  not  greater  than,  any  that  I  have 
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mentioned.  The  system  of  transportation  in  this  country  to-day  is 
carried  on  by  private  ownership.  No  law  can  be  passed  to  make  the 
individual  invest  his  money  in  anything.  If  he  is  to  invest,  he  must 
be  attracted  to  the  investment  in  some  way.     He  must  not  be  re- 

{»elled  from  it  by  the  character  of  the  laws  which  govern  his  property* 
f  ho  is  not  safe  in  his  investment  he  will  not  make  it.  If  he  will  not 
make  it,  then  the  facilities  for  the  transportation  of  the  country 
must  halt  and  can  not  keep  pace  with  the  development  of  its  com- 
merce, or  the  system  must  perish  and  the  work  be  taken  up  anew  by 
other  hands. 

If,  therefore,  when  a  man  invests  his  money  in  one  of  these  insti- 
tutions, he  can  not  get  constitutional  protection  because  of  the  diffi- 
culties which  a  law  throws  in  his  patli,  it  will  not  be  long  before  he 
will  decline  to  make  the  investment. 

I  suppose  that  few  people  understand  the  responsibilities  and  the 
problems  of  the  railroad  manager  of  to-day.  He  must  not  only  meet 
the  demands  of  the  pubUc,  but,  while  meeting  them,  he  must  make 
attractive  to  the  people  who  can  build  up  the  facihties  which  he  is 
managing  the  investment  of  their  means  iji  that  kind  of  industry.  He 
must  try  to  satisfy  the  growing  requirements  of  the  public  on  the 
one  hand,  and  he  must,  on  the  other,  show  to  the  person  on  whom  he 
is  dependent  for  the  facihties  wliich  he  must  provide  that  the  invest- 
ment would  be  as  safe  in  that  hne  of  business,  and  as  certain  of  con- 
stitutional protection,  as  if  the  investment  is  made  in  some  other  line. 

Now,  we  have  already  reached  tliis  situation.  If  you  own  a  piece 
of  property  other  than  the  property  of  a  carrier,  you  ascertain  its 
value  by  capitaUzing  its  legitimate  earning  capacity.  That  economic 
principle  is  being  reversed  in  the  pubUc  mind  as  to  the  business  of 
carriers,  and  you  ascertain  their  legitimate  earning  capacity  b^r  arbi- 
trarily fixing  the  value  of  their  propertv.  How  long  are  we  going  to 
be  able  to  survive  that  economic  imstafee  ?  How  long  are  the  people 
of  this  country  going  to  be  willing  to  invest  their  means  in  a  class  of 
property  that  firat  has  its  value  f&ed  arbitrarily  and  then  its  earning 
capacity  measured  by  the  figures  thus  established,  when  they  can 
invest  in  other  classes  of  property  and  have  the  value  grow  with  the 
legitimate  earning  capacity  ? 

Suppose  we  add  to  all  this  a  difFicultv  in  obtaining  constitutional 

Erotection  even  within  the  narrow  Hues  of  values  thus  arbitrarily  estab- 
shed.  Suppose  we  make  it  hard  for  the  investor—  suppose  at  times 
and  in  some  sections  of  this  country  we  make  it  impossible  for  him — to 
obtain  the  protection  of  the  courts  in  the  declaration  and  enforce- 
ment of  his  constitutional  rights;  how^  long  would  it  be  before  the 
system  of  private  ownert^hip  is  definitelv,  if  not  fatally,  weakened? 

I  refer,  may  it  please  your  honor,  to  the:  e  consideiations  as  i  elating 
to  the  wisdom  of  changing  the  timo-honored  powers  of  our  federal 
judiciary.  It  does  seem  to  me  that  the  mere  fact  that  there  was  a 
popular  agitation  on  this  subject  two  years  ajro  ought  not  to  commit 
us  to  such  a  grave  mistake  in  governmental  principle.  These  popular 
w^aves  of  irritation  and  agitation  quickly  rise  and  quickly  subside. 
I  can  remember  the  time,  and  perhaps  your  honor  can  remember  it 
also,  w^hen,  at  the  high  tide  of  this  agitation  to  which  I  allude,  the 
leaders  of  it  could  have  been  elected  to  anything  within  the  gift  of 
the  people.  Your  honor  recollects  how  quickly  that  subsided  and 
how  it  became  impossible  to  elect  them  to  anything.     Now,  shall 
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we  take  from  that  agitation,  so  quickly  subsided — so  quickly  re- 
jected by  the  good  sense  and  sense  of  patriotism  of  the  people — a 
reformation  of  methods  which  would  result  in  weakening  protection 
to  the  just  rights  of  those,  who,  in  that  very  case,  have  been,  by  the 
Supreme  Court  of  the  United  States,  decided  to  have  been  merely 
asking  for  what  was  their  just  due  under  the  Constitution  of  the 
Unit^  States  ? 

Your  honor  asked,  a  moment  ago,  whether  or  not  a  good  answer  to 
such  an  agitation  would  not  be  to  require  that  three  judges  shall  con- 
cur, and  I  fancy  that  that  is  at  the  bottom  of  the  thought  of  your 
honor  in  favoring  this  system  of  legislation.  What  I  believe  to  be 
in  your  honor's  mind  is  the  attempt  to  meet  in  some  legitimate  way 
the  conditions  that  may  arise  out  of  such  an  agitation,  in  a  way  to 
preserve  the  public  peace.  And  it  is  an  honorable  ambition.  But 
can  we  say  that  it  is  a  correct,  that  it  is  a  just,  solution  of  the  diflS- 
culty,  when  it  involves  a  discrimination  by  the  Government  against 
the  federal  judiciary  in  favor  of  the  state  judiciary,  when  it  involves 
a  giving  way  to  an  unjust  demand  and  an  unjust  conception  on  the 
part  of  the  people  of  a  State  of  their  relations  to  the  supreme  law  of 
their  land?  Do  we  not  sacrifice  more  by  yielding  to  this  reproach 
upon  the  federal  judiciary  than  we  would  do  if  we  insisted  that  the 
National  Government  is  as  much  to  be  respected  as  a  state  govern- 
ment within  its  just  constitutional  limitations,  and  educate  the  people 
of  the  States  up  to  a  recognition  of  the  just  powers,  as  historic  as  me 
Union,  of  the  judges  of  the  Union?  Shan  we  give  way  to  these 
temporary  views  of  the  situation,  that  were  rejected  by  the  people 
themselves  before  the  end  of  the  calendar  year  in  which  the  agitation 
arose?  Shall  we  change  our  institutions  for  the  purpose  of  meeting 
a  condition  so  unreasonable  and  so  temporal y,  or  shall  we  still  main- 
tain our  institutions  firm  and  strong,  as  they  have  been  maintained 
during  the  one  hundred  and  thirty  years  ojf  our  national  life,  and 
throw  the  influence  of  the  leadership  of  Congress  in  favor  of  a  just 
and  affectionate  recognition  of  the  relations  of  the  Union  to  the 
people  of  the  States  ? 

It  seems  to  me  that  if  we  take  the  step  now  proposed  we  will  be 
sacrificing  the  substance  of  right  government  and  of  justice  in  order 
to  meet  a  situation  which  the  people  themselves,  as  soon  as  they  are 
left  time  to  think,  appreciate — ^we  will  be  adjusting  our  institutions 
to  meet  a  temporary  frenzy,  and  will  be  sacrificing  the  reverence  and 
the  honor  that  we  owe  to  institutions  that  have  stood  the  strain  of 
more  than  a  century. 

Coming  now  to  the  provisions  of  this  bill,  and  discussing  the  subject 
from  the  standpoint  of  some  legislation  on  the  subject,  which,  from 
the  argument  I  have  akeady  made,  you  will  see  that  I  deplore,  but 
considering  the  matter  from  the  standpoint  that  possibly  the  wisdom 
©f  Congress  may  conclude  that  there  should  be  some  legislation  on 
this  subject,  it  seems  to  me  that  in  the  bill  as  proposed  there  are  cer- 
tain difficulties  which  it  is  not  necessary,  in  any  aspect  of  the  case,  to 
insist  upon.     Your  honor  has  already  alluded  to  that  provision  which 

Erevente  the  issuing  of  an  injunction  except  after  issue  made,  and  you 
ave  conceded  that  to  insist  on  that  would  be  unwise. 
Senator  Overman.  Yes;  that  appealed  to  me. 
Mr.  Thom.  Your  honor  has  recognized  that  that  would  put  it  into 
the  power  of  a  defendant  to  postpone  the  application  for  an  injunction 


HBABINGS   ON   FEDERAL  INJUNCTIONS.  505 

until  the  defendant  had  time  to  make  up  the  issues.    I  shall  assume 
that  it  is  not  necessary  to  mention  this  provision  of  the  bill  further. 

Senator  Overman.  I  should  like  ^ou  to  state  it. 

Mr.  Ix)NO.  What  part  of  the  bill  is  it  ? 

Senator  Overman.  In  line  12;  the  idea  is  to  strike  out  the  words 
"issue  made." 

Mr.  Emery.  What  words  are  to  be  stricken  out  there  ? 

Mr.  Thom.  The  words  ''issue  made"  are  to  be  stricken  out. 

Senator  Overman.  Instead  of  reading  ''upon  issue  made  and/'  it 
will  simply  say  "upon  proof  taken." 

Mr.  'moM.  1  will  present  a  brief  draft  of  the  amendments  I  shall 
suggest,  including  that. 

Senator  Overman.  We  shall  be  glad  to  have  it. 
^  Mr.  TiiOM.  There  are,  it  seems  to  me,  certain  fimdamental  objec- 
tions to  the  scheme  of  this  bill.    The  scheme  of  it  is  that  the  apphca- 
tion  for  an  injimction  must  be  made  to  a  circuit  judge. 

Senator  Overman.  I  want  to  say  that  this  bill  is  not  the  bill  as 
prepared  by  me.  This  is  a  bill  that  is  a  substitute  for  a  bill  that  I 
introduced. 

Mr.  Thom.  That  I  understood,  but  this  is  the  only  bill  that  we 
can  deal  with  now. 

Mr.  Long.  This  bill  is  as  it  was  reported  from  the  committee  ? 

Senator  Overman.  As  the  committoe  bill. 

Mr.  IjONG.  And  is  now  pending  on  the  Senate  Calendar  ? 

Senator  Overman.  The  facts  are  that  I  introduced  a  bill  during  the 
last  Congress.  The  conmiittee  prepared  a  substitute  for  it;  that  went 
to  the  Senate  and  passed  the  Senate.  Then  when  the  next  Congress 
came  in  I  introduced  the  committee's  bill  as  my  bill.  This  is  the 
bill  of  the  committee. 

Mr.  IjONG.  The  same  that  was  reported  by  the  committee  during 
the  last  Congress  ? 

Senator  Overman.  Yes.  This  is  the  substitute  for  my  bill  intro- 
duced during  the  last  Congress.  In  this  Congress  I  have  introduced 
this. bill  (the  committee  bill)  as  mj  bill. 

Mr.  Thom.  Now,  referring  to  this  bill  before  us  (8.  3724,  61st  Cong., 
2d  sess.),  it  seems  to  me  that  the  purpose  of  the  bill  is  fully  met  by 
requiring  that  there  shall  be  three  judges  to  hear  and  determine  the 
motion  For  an  interlocutory  injunction  after  notice  to  the  governor 
and  attorney-general  of  the  State.  It  does  not  seem  to  me  that  it 
should  be  necessary  to  exclude  a  justice  of  the  Supreme  Court  of  the 
United  States,  nor  does  it  seem  to  me  that  it  should  be  necessary  to 
exclude  a  district  judge  of  the  United  States  acting  as  a  circuit  judge. 

It  is  well  known  in  some  parts  of  the  country  that  the  circuit  courts 
are  almost  entirely  held  by  district  judges.  There  is  a  good  reason 
for  it.  The  present  judicial  system  of  the  United  States  provides 
for  a  district  court,  a  circuit  court,  a  circuit  court  of  ap])eals,  and  the 
Supreme  Court  of  the  United  States.  If  the  circuit  judge  was  con- 
stantly holding  a  circuit  court  and  deciding  cases,  he  would  be  incapac- 
itating himself  for  sitting  in  these  cases  on  the  circuit  court  of  appeals. 
And  the  greater  the  extent  to  which  he  sits  in  the  circuit  court  the 
greater  would  be  his  incapacity  for  the  circuit  court  of  appeals.  We 
would  thus  have  the  curious  situation  that  the  circuit  court  judge, 
who  is  ofRcially  superior  to  the  district  judge,  would  have  the  anneal 
from  him  heard  by  a  court  of  district  judges,  because  he  would  be 
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incaj)acitated.  That  would  be  universally  so  where  there  is  but  one 
circuit  judge.  And  where  there  are  only  two  circuit  judges,  as  in  the 
case  of  3'our  circuit,  w^e  would  have  a  circuit  court  of  appeals  on  an 
appeal  from  a  circuit  judge  held  by  one  circuit  judge  ana  two  district 
judges. 

Now,  to  avoid  that  anomaly  it  has  become  the  practice  of  the  cir- 
cuit judges  of  the  United  States  to  hold  themselves  for  circuit  court 
of  appeals  duty  just  so  far  as  the  performance  of  their  public  obliga- 
tions will  permit. 

That  is  the  case  everywhere  I  know  in  the  United  States. 

But  I  am  told  this  is  especially  the  case  in  those  circuits  where  it 
would  involve  2,000  miles  of  travel,  as  in  the  eighth  circuit,  for  a  cir- 
cuit judge  to  hold  a  circuit  court. 

Now,  although  the  district  judges,  sitting  cither  as  district  or  as 
circuit  judges,  have  power  to  pass  upon  all  the  rights  of  liberty  and 
life  of  a  citizen,  so  far  as  within  the  jurisdiction  of  the  United  States, 
and,  sitting  in  the  circuit  court,  have  power  to  pass  upon  every  right 
of  property  not  involved  in  the  class  proposed  to  be  made  exce{)tional 
in  this  bill,  the  policy  announced  by  this  bill  is  to  make  these  juilges 
incapable,  except  as  a  minority  of  the  court,  from  considering  any 
question  relating  to  these  interlocutory  injunctions. 

That  is  making  justice  almost  impossible  in  some  cases.  In  some 
parts  of  the  country  it  is  making  it  wholly  impossible.  You  may  not 
be  able  to  get  to  the  circuit  judge,  when  a  trip  of  2,000  miles  is  in- 
volved, and  in  many  other  cases,  in  time  to  set  machinery  in  motion 
which  uHll  act  sufficiently  early  to  protect  the  interests  of  the  litigant. 

Therefore,  I  think  a  just  objection  to  this  bill  is  that  it  strikes  aown 
the  district  judge  sitting  as  a  circuit  judge,  and  there  ought  to  be  an 
amendment,  the  nature  of  which  I  will  suggest  in  a  moment,  con- 
stituting the  board  of  judges  differently. 

Senator  Overman.  I  will  say  at  this  point  that  I  have  a  letter  from 
the  Attorney-General  on  the  subject  of  this  bill,  which  I  will  read. 
It  is  as  follows: 

Department  of  Justice, 
Office  of  the  Attorney-General, 

WasJiington,  B.  C,j  January  22^  1910. 
lion.  Lee  S.  Overman, 

United  States  Senate, 

My  Dear  Senator:  Mv  attention  has  been  called  to  Senate  biU 
3724,  introduced  by  you  and  reported  from  the  Judiciary  Committee, 
being  a  bill  ^* regulating  injunctions  and  the  practice  of  the  district 
and  circuit  courts  of  the  United  States."  I  would  suggest  that  this 
should  be  modified  so  as  to  permit  the  application  to  be  presented  to 
a  district  judge,  and  the  proceedings  which  are  required  to  be  heard 
before  three  circuit  judges  to  be  allowable  before  any  three  judges, 
district  or  circuit  of  the  circuit  in  which  the  cause  is  pending.  It  is 
sometimes  impossible  to  get  at  a  circuit  judge  within  the  time  wliich 
is  available  for  tlie  purpose  of  making  such  applications  as  are  dealt 
with  in  this  bill.  Take  the  eighth  circuit,  for  example.  The  circuit 
judges  in  that  circuit  are  for  the  greater  part  of  the  year  engaged  in 
nolding  the  court  of  appeals  either  in  St.  Paul  or  St.  Tx)uis,  with 
only  a  short  session  in  Denver.  Now,  if  a  case  should  arise  making  it 
proper  to  procure  such  an  injunction  as  the  bill  refers  to  in  North 
i)akota,  for  example,  you  can  readily  see  how  burdensome  it  would 
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be  to  put  upon  the  suitor  the  necessity  of  finding  a  circuit  judge;  that 
is,  of  going  to  either  St.  Paul  or  St.  Louis  for  the  purpose,  and  when 
it  came  to  tlie  hearing  which,  by  your  bill,  is  to  be  conducted  by  three 
judges,  two  of  whom  shall  be  circuit  judges,  such  hearing'  would 
probably  have  to  take  place  either  in  St.  Paul  or  St.  Ix)uis,  because 
the  circuit  judges  would  be  occupied  there  in  appellate  court  work. 
These  are  practical  considerations  which  are  of  such  moment  that  I 
venture  to  direct  your  attention  to  them. 

I  would  suggest,  also,  that  the  bill  should  contain  an  exception  of 
pending  cases,  so  that  it  would  not  operate  to,  in  effect,  vacate  an 
injunction  obtained,  or  a  case  in  which  a  temporary  restraining  order 
has  been  obtained,  with  a  motion  for  an  injunction  pendente  lite 
made  returnable  when  the  act  should  take  effect. 
Faithfully  yours, 

Geo.  W.^^Wickersham, 

Attomey-Oeneral. 

Mr.  Thom.  Another  very  obvious  objection,  if  the  construction 
which  justifies  it  is  the  true  construction  of  the  act,  is  the  prohibition 
upon  any  district  judge  sitting  as  a  circuit  judge  to  enter  a  final 
decree  in  the  injunction  case.  The  word  *' decree''  is  used  in  the 
fourth  hne  of  the  bill.  If  it  means  the  same  thing  as  ** order"  it  is 
superfluous.  If  it  means  (as  construed  in  some  sections  of  the 
country)  a  final  decree,  then,  after  the  court  has  given  an  inter- 
locutory injunction,  there  is  no  way'for  the  district  judge  to  go  on 
and  deal  with  the  remaining  features  of  the  case. 

But  it  seems  to  me  that  a  more  fundamental  and  serious  objection 
is  the  requirement  that  there  shall  be  no  temporary  restraining  order 
unless  granted  by  two  of  these  judges;  that  by  this  requirement  you 
make  a  temporary  restraining  order  almost  impossible.  Some  people 
cx)nstrue  this  bill,  and  some  of  the  best  lawyers  that  1  know  construe 
it,  as  requiring  those  two  judges  to  be  together. 

Senator  Overman.  I  do  not  see  that. 

Mr.  Thom.  That  is  a  construction  that  is  put  upon  it  by  some  of 
the  very  best  lawyers  that  I  know. 

Senator  Overman.  I  do  not  think  that  that  was  the  intention. 

Mr.  Thom.  Their  views  would  help  to  shape  my  conclusion  in 
respect  to  it,  even  though  I  were  inclined  to  think  differently  on  that 
point. 

Senator  Overman.  There  ought  not  to  be  any  doubt  about  it. 

Mr.  Thom.  There  ought  not  to  bo  any  doubt  about  it,  at  any  rate. 
But  even  if  it  is  not  necessary  for  the  two  judges  to  be  together, 
in  order  to  grant  the  temporary  restraining  order,  what,  until  the 
three  can  get  together,  is  the  reason  for  requiring  a  litigant  to  travel 
thousands  of  miles  from  one  judge  to  another,  in  order  to  have  the 
status  quo  maintained  until  the  three  judges  of  the  United  States^ 
court  can  get  together  to  hear  the  application  for  the  interlocutory 
injunction? 

Senator  Overman.  Have  you  an  amendment  with  you  ? 

Mr.  Thom.  Yes. 

Senator  Overman,  ^^^lat  time  do  you  give  ? 

Mr.  Thom.  I  have  not  Hmited  the  time,  but  I  have  expedited  the 
hearing  by  this  board  of  three  judges,  practically  doing  the  same 
thing,  in  regard  to  that,  that  is  done  in  the  expediting  act  of  1903. 
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Senator  Overman.  That  has  the  same  provision,  requiring  three 
judges  to  hear  the  question.  Does  not  that  provide  more  than  two 
judges  ? 

Mr.  Long.  Yes;  in  suits  in  which  the  United  States  is  complainant. 

Senator  Ovebman.  That  is  as  I  imderstand  it. 

Mr.  Thom.  I  have  added  a  suggestion,  the  same  as  the  expediting 
provision,  mutatis  mutandis,  that  is  contained  in  that  act.  That 
act  re<]^uires  a  certificate  from  the  Attorney-General  that  the  expe- 
diting IS  desirable.  That  is  not  in  my  proposed  draft  for  the  reason 
that  the  Attorney-General  has  no  interest  in  the  matters  covered  by 
this  bill,  but  this  draft  requires  that  the  hearing  shall  be  expedited 
in  the  same  way  that  that  act  insures  expedition  after  the  certificate 
of  the  Attorney-General  is  given. 

I  hope  very  much  that  Congress,  if  it  passes  this  law  at  all,  will 
see  the  justice  of  nM  creating  this  hardsnip  in  the  way  of  getting 
a  temporary  restraining  order. 

Senator  Overman.  Your  idea  is  that  there  would  be  much  time 
consumed  in  going  before  the  three  judges  to  get  the  restraining 
order  ? 

Mr.  Thom.  Yes,  sir — and  more.  The  whole  theory  of  Congress 
from  the  foundation  of  this  Government  has  been  to  bring  justice 
to  the  litigant's  door. 

Senator  Overman.  That  is  true. 

Mr.  Thom.  Now,  why  reverse  that,  and  require  us  not  only  not 
to  have  it  at  our  door,  but  to  be  obliged  to  travel  thousands  of  miles 
before  we  can  get  a  hearing  upon  the  merits  of  the  motion  ? 

Senator  Overman.  Will  you  leave  us  your  suggested  bill  ? 

Mr.  Thom.  I  will  leave  it  for  the  record,  but  1  want  to  read  it  to 
you  first.  If  you  follow  my  reading,  with  the  committee's  bill  before 
you,  you  will  observe  what  changes  are  made  [reading] : 

^'joe  it  enacted  by  tJie  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  no  interlocutory 
injunction  suspending  or  restraining  the  enforcement,  operation,  or 
execution  of  anv  statute  of  a  State,  by  restraining^  the  action  of  any 
officer  of  such  State  in  the  enforcement  or  execution  of  such  statute, 
shall  be  issued  or  granted  by  any  justice  of  the  Supreme  Court,  or  by 
any  circuit  court  of  the  United  States  or  by  any  judge  thereof,  or 
by  any  district  judj^^c  acting  as  circuit  judge,  upon  tlie  ground  of 
the  unconstitutionality  of  such  statute,  unless  the  application  for  the 
same  shall  be  presented  to  a  justice  of  the  Supreme  Court  of  the 
United  States,  or  to  a  circuit  judge,  or  to  a  district  judge  acting  as 
circuit  jud^e,  and  shall  be  heard  and  determined  by  throe  jud<:^es,  of 
whom  at  least  one  shall  be  a  justice  of  the  Supreme  Court  of  the 
United  States  or  a  circuit  judge  and  the  other  two  may  be  either 
circuit  or  district  judges,  and  unless  a  majority  of  said  three  judges 
shall  concur  in  ja*anting  such  application.  Whenever  such  appUca- 
tion  as  aforesaid  is  presented  to  a  justice  of  the  Supreme  Court  of  the 
United  States,  or  to  a  judge,  he  shall  immediately  call  to  his  assist/- 
ance  to  hear  and  determine  the  application  two  other  judges:  Pro- 
vided j  however^  That  one  of  such  three  judges  shall  be  a  justice  of  the 
Supreme  Court  of  the  United  States  or  a  cir  uit  judge.  Said  appli- 
cation shall  not  be  heard  or  determined  before  at  least  five  days' 
notice  of  the  hearing  has  been  given  to  the  governor  and  to  the  attor- 
ney-general of  the  State  and  to  such  other  persons  as  may  be  defend- 
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ants  in  the  suit:  Provided y  That  if  of  opinion  that  irreparable  loss  or 
damage  would  t-esnlt  to  the  complainant  unless  a  temporary  restrain- 
ing order  is  granted,  any  justice  of  the  Supreme  Court  of  tne  United 
States,  or  any  circuit  or  district  juc^e,  may  grant  such  temporary 
restraining  order  at  any  time  before  such  hearmg  and  determination 
of  the  application  for  an  interlocutory  injunction,  but  such  temporary 
restraining  order  shall  only  remain  in  force  until  the  hearing  and 
determination  of  the  appUcation  for  an  interlocutory  injunction  upon 
notice  as  aforesaid.  The  hearing  upon  such  application  for  an  inter- 
locutory injunction  shall  be  given  precedence  and  shall  be  in  every 
way  expedited  and  be  assigned  for  a  nearing  at  the  earliest  practicable 
day  after  the  expiration  of  the  notice  hereinbefore  provided  for.  An 
appeal  may  be  taken  directly  to  the  Supreme  Court  of  the  United 
States  from  the  order  granting  or  denying,  after  notice  and  hearing, 
an  interlocutory  injunction  in  such  case;  and  the  hearing  of  sucn 
appeal  shall  take  precedence  over  all  other  cases  except  those  of  a 
similar  character  and  criminal  cases." 

Mr.  Thom.  I  now  submit  the  matter  to  the  committee,  so  far  as 
I  am  concerned. 

Senator  Overman.  I  am  very  glad  to  have  heard  you  on  the  bill. 
I  am  confident  that  no  member  of  the  committee  wishes  to  clog  or 
delay  justice  in  the  matter.  It  was  intended  to  remove  all  prejudice 
i^ainst  the  federal  court.  That  was  the  motive  that  actuated  the 
committee.  The  idea  was  that  if  as  many  as  two  or  three  judges 
would  declare  an  act  to  be  unconstitutional  the  people  would  be  per- 
fectly satisfied,  whereas  if  done  by  only  one  judge  it  would  be  a  case 
of  one  judge  as  against  another  judge,  as  was  the  case  in  North 
Carolina. 

Mr.  Lathrop.  It  is  now  5  o'clock  and  I  should  be  glad  to  post- 
pone until  to-morrow  the  remarks  that  I  desire  to  make. 

Senator  Overman.  Then  we  will  adjourn  the  hearing  until  to-mor- 
row at  3  o'clock. 

(The  subcommittee  then  adjourned  until  to-morrow,  Friday,  Janu- 
ary 28,  at  3  p.  m.) 

FRIDAY,  JANUABY  28,  1010. 

Committee  on  the  Judiciary, 

U.  S.  Senate. 

The  committee  met  at  3  p.  m.     Present,  Senator  Overman. 

ABOUMEITT  OF  OABDIITEB  lATHBOP,  ESQ.,  OF  CHICAGO,  ILL. 

Mr.  Lathrop.  I  want  to  say  in  opening  that  the  thanks  of  all  who 
are  concerned  in  this  bill  are  particularly  due  to  you,  and  through 
you  to  your  associates  of  the  Judiicary  Committee,  for  according  a 
hearing  to  us  and  listening  to  the  objections  that  may  be  advanced 
to  any  legislation  of  this  character,  and  to  any  amendments  to  the 
bill  that  may  be  suggested  after  the  bill  has  gone  through  the  com- 
mittee and  nas  been  reached  upon  the  calendar  of  the  Senate.  It 
seems  to  me  that  it  indicates  an  open  mind  on  your  part  and  that  of 
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your  associates  as  to  whether  or  not  this  bill  should  be  passed  in  its 
present  condition  or  whether  any  law  of  this  character  should  go  upon 
the  statute  books. 

Personally,  I  am  the  general  solicitor  of  the  Atchisoii,  Topeka  and 
Santa  Fe  Railway  Companv,  but  I  come  here  not  only  in  oehalf  of 
Ihat  company,  but  as  the  designated  representative  of  a  lai^e  num- 
ber of  the  western  railroad  lines  centering  in  Chicago  and  St.  Louis, 
to  voice,  as  best  I  may,  opposition  to  any  legislation  of  this  character, 
and  if  it  is  impossible  to  prevent  such  legislation,  then  to  second  the 
very  able  presentation  made  by  my  friend,  Colonel  Thom,  on  y^ter- 
day,  in  favor  of  a  substitute  or  substantial  amendment  to  the  bill  as 
it  now  stands. 

Senator  Overman.  Do  you  support  that  substitute  ? 

Mr,  Lathrop.  Yes,  sir.  In  tne  outset  I  want  to  challenge  your 
attention  and  that  of  your  associates  on  the  committee  to  wie  fact 
that  you  are  altering  radically  a  jurisdiction  which  has  obtained  in 
the  federal  courts  of  the  United  States  for  nearlv  three-quarters  of 
A  century,  as  pointed  out  in  ex  parte  Young  (209  U.  S.,  123),  as  early 
AS  the  case  of  Osborn  against  the  Bank. 

Senator  Overman.  1u)u  will  give  us  those  citations,  wiU  you  ? 

Mr.  Lathrop.  Yes.  As  early  as  the  case  of  Osborn  against  the 
Bank  (9  Wheat.,  738),  the  jurisdiction  of  federal  courts  of  equity 
to  restrain  a  state  statute  was  maintained  and  established,  and  it  has 
continued  since  the  decision  of  that  case  in  1824  down  to  the  present 
time  without  any  limitations,  and  I  submit,  from  the  record,  without 
any  substantial  abuse. 

In  the  case  of  ex  parte  Young,  the  court,  on  pages  166-167,  says: 

** Finally  it  is  objected  that  the  necessary  result  of  upholding  this 
suit  in  the  circuit  court  will  be  to  draw  to  the  lower  federal  courts  a 
great  flood  of  litigation  of  this  character,  where  one  federal  judge 
would  have  it  in  ms  power  to  enjoin  proceedings  by  state  officials  to 
enforce  the  legislative  acts  of  the  State,  either  by  criminal  or  civil 
actions.  To  this  it  may  be  answered,  in  the  first  place,  that  no  injunc- 
tion ought  to  be  granted  unless  in  a  case  reasonably  free  from  doubt. 
We  think  such  rule  is,  and  will  be,  followed  by  all  the  judges  of  the 
federal  courts.'' 

Again  on  page  168,  at  the  conclusion  of  the  opinion,  the  court  says: 

** There  is  nothing  in  the  case  before  us  that  ought  properly  to  breed 
hostility  to  the  customary  operation  of  federal  coiu'ts  of  justice  in 
cases  ot  this  character.'* 

I  submit,  upon  the  record  of  the  Supreme  Court  of  the  United 
States  and  upon  the  record  of  the  district  judges  themselves  upon 
the  circuit,  tnat  the  right  of  injunction  has  not  been  substantially 
abused.  Those  judges  are  naturally  men  of  conservatism,  and  with 
the  admonition  of  the  Supreme  Court  in  the  Young  case  and  in  other 
recent  cases,  district  judges,  of  their  own  motion,  and  in  obedience 
to  the  suggestions  of  the  Supreme  Court  of  the  United  States,  will 
always  be  slow  to  grant  injunctions  unless  the  case  made  upon  the 
bill  is  strong  and  persuasive. 

The  frequent  exercise  of  power  of  this  character  of  recent  years 
came,  as  your  honor  knows,  after  a  flood  of  drastic  legislation,  passed 
in  many  mstances  without  due  investigation,  in  response  to  popular 
<5lamor.    That  wave  has  passed,  and  legislatures,  reflecting  public 


HEARINGS    ON    FEDERAL   INJUNCTIONS.  511 

sentiment,  are  now  more  considerate,  cautious,  fair,  and  conservative 
in  the  treatment  of  questions  affecting  public-service  corporations. 

Federal  intervention  is  only  invoked  and  was  only  invoked  during 
that  wave,  in  extreme  cases,  where  ill-considered  legislation  had  been 
passed  without  due  investigation  and  where  the  rights  of  large 
property  interests  were  about  to  be  stricken  down  without  the  pro- 
tection guaranteed  by  the  Federal  Constitution  and  the  laws  made 
in  pursuance  thereof. 

That  courts  of  equity  ought  to  have  the  power  to  stay  the  effect 
of  statutes  which  threaten  irreparable  injury  is  very  clearly  and 
aptly  stated  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Vicksburg  Waterworks  Company  v.  Vicksburg  (185  U.  S.,  65). 

In  that  case  the  court  said,  as  to  the  right  to  an  injunction: 

"It  is  further  contended  that  the  bill  does  not  disclose  any  actual 
proceeding  on  the  part  of  the  city  to  displace  complainant  s  rights 
.under  the  contract,  that  mere  apprehension  that  illegal  action  may 
be  taken  by  the  city  can  not  be  the  basis  of  enjoining  such  action,  and 
that  therefore  the  circuit  court  did  right  in  dismissing  the  biU.  We 
can  not  accede  to  this  contention.  It  is  one  often  made  in  cases 
where  bills  in  equity  are  filed  to  prevent  anticipated  and  threatened 
action.  But  it  is  one  of  the  most  valuable  features  of  equity  juris- 
diction to  anticipate  and  prevent  a  threatened  injury,  where  the 
damages  would  be  insufficient  or  irreparable.  The  exercise  of  such 
jurisdiction  is  for  the  benefit  of  both  parties — in  disclosing  to  the 
defendant  that  he  is  proceeding  without  warrant  of  law  ana  in  pro- 
tecting the  complainant  from  iniuries  which,  if  inflicted,  would  be 
wholly  destructive  of  his  rights. 

In  the  very  cases  where  the  largest  amount  of  popular  indignation 
was  aroused,  a  case  arising  in  your  own  State  and  a  case  arising  in 
the  State  of  Minnesota,  the  action  of  the  district  judges,  sitting  as 
circuit  judges  in  both  of  those  cases,  as  your  honor  well  knows,  was 
affirmed  by  the  Supreme  Court  of  the  United  States,  and  after  that 
court  in  tnose  cases  made  it  clear  to  the  thinking  people  of  this 
country  that  the  Constitution  and  laws  of  the  Umted  otates  were 
just  as  operative  and  just  as  controlling  in  the  States  as  were  state 
statutes,  and  that  wherever  state  statutes  came  in  conflict  with  the 
Constitution  and  the  laws  of  the  United  States  the  latter  were  the 
supreme  law  of  the  land,  public  indignation  ceased.  Right-thinking 
people  saw  that  in  our  aual  system  of  government  that  must  be 
recognized,  and,  as  I  have  said,  the  flood  of  ill-considered  legislation 
stopped,  the  wave  of  popular  frenzy  ceased,  and  men  began  to 
recognize  that  it  was  not  only  the  law  but  that  it  was  to  the  interest 
of  the  Republic  that  property  rights  should  be  maintained  and 
established,  and  wherever  state  statutes  came  in  conflict  with  the 
supreme  law  that  it  was  right  and  just  that  they  should  go  down  and 
property  interests  be  protected. 

What  is  going  to  be  the  result  if  you  take  away  this  power  from 
the  district  judges?  Suitors  in  other  cases  will  have  tiie  right  to 
injunction  orders  and  decrees  from  district  judges,  while  such  right 
will  be  denied  to  suitors  attacking  unconstitutional  statutes.  Wher- 
ever there  is  a  private  right  the  jurisdiction  of  the  district  or  circuit 
judge,  sitting  alone,  remains  unimpaired.  But  where  the  ^Tongs 
rfre  infinitely  greater,  where  the  losses  are  immeasurably  larger,  a 
<!istrict  judge  sitting  in  the  verj'  State  in  which  the  controversy 
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arose  is  powerless  to  grant  relief  in  one  case  to  one  class  of  citizens 
and  property  owners,  while  he  has  full  authority  and  jurisdiction  to 
grant  it  to  every  otlier. 

I  respectfully  submit  that  tliere  is  no  reason  why  a  suitor  should 
not  liave  relief  against  the  many,  whose  legislative  acts  invade  his 
constituti(>nal  riglits,  just  as  another  suitor  has  reUef  against  the 
throjitcnod  acts  of  an  individual. 

I  think,  as  Cc-lonel  Thom  so  clearly  pointed  out  yesterday,  that 
the  courts  witliout  any  sort  of  limitation  on  their  jurisdiction  sliould 
stand  with  tlie  full  power  to  protect  the  rights  of  the  minority,  or 
of  t]ie  one  against  tlie  many,  and  that  tlie  reasons  why  that  juris- 
dicti(»n  sJioula  be  maintained  are  far  more  cogent  and  persuasive  than 
t(»  leave  tlie  jurisdiction  between  two  suitors  where  private  rights  are 
inv(»lved,  and  deny  it  in  cases  where  tlie  power  of  the  many,  through 
tlie  legislatures  vi  the  respective  States,  nave  passed  laws  which  are 
invalid  under  the  Federal  Constitution,  aflFecting  the  rights  of  large 
property  owners. 

If  the  jurisdicti(m  is  taken  away  from  the  district  judges,  the 
anomalous  c(»ndition  will  arise  tliat  the  inferior  judges  of  the  state 
.  courts  (^f  tlie  Union  will  have  tlie  ririit  to  enjoin  the  enforcement  not 
only  of  state  statutes,  as  Colon,el  Tliom  suggested  yesterday,  but  of 
federal  statutes  as  well,  alleged  to  be  unconstitutional,  wliile  district 
judges  of  tlie  courts  of  the  United  States,  which  are  the  courts  of  the 
people  as  much  as  tlie  state  tribunals,  will  have  no  right  to  stay  the 
•oflfect  of  v(»id  state  statutes. 

I  submit  that  the  personnel  of  the  district  judges  deserves  no  such 
legislative  affront.  They  have  been  and  are,  as  aU  lawyers  know,  as  a 
class,  leaders  of  tlie  bar  of  their  respective  States,  many  of  whom 
have  been  on  the  supreme  bench  of  tlie  different  States.  They  are, 
as  a  class,  men  of  conservatism.  They  not  only  constantly  exercise 
the  duties  of  judges  at  nisi  prius,  but  are  often  called  upon  to  sit  on 
tlie  circuit  court  of  appeals. 

The  eighth  circuit,  to  which  Senator  Long  and  I  belong,  does  not 
have  a  term  of  the  circuit  court  of  appeals,  so  heavy  is  flie  docket, 
but  t]|at  district  judges  are  called  from  distant  parts  of  the  district  to 
sit  on  tlie  circuit  court  of  appeals.  Often,  in  iiearing  causes  in  that 
court,  tiiere  are  two  district  judges  sitting  and  but  one  circuit  judge. 

Your  hon(»r  spoke  of  an  appointment  in  your  own  State  of  a  man 
to  tJie  federal  bench  taken  from  the  supreme  court  of  your  State. 
Judge  P<  ll(»ck,  in  Senator  Long's  State,  was  an  honored  member  of 
the  supreme  court  of  liis  State  and  has  made  an  enviable  record  as 
district  judge.  lie  is  frequently  called  into  the  State  of  Missouri  to 
perform  tlie  dutie^j  of  circuit  judge,  and  in  his  own  State  is  doing 
ahnost  the  entire  nisi  prius  work  of  the  circuit  judge.  Considering 
the  rec(Td  (»f  tlie  district  judges,  as  written  in  the  volumes  of  the 
Sui)reme  Court  of  tJic  United  States,  in  tliis  time  when  popular 
clam(»r  has  ceased,  wliv  offer  to  those  servants  of  the  people  an 
undeserved  affront  and  take  from  tliem  a  power  that  Jias  been 
excircised  by  tJieni  and  their  predecessors  for  little  less  than  a  century  t 
In  times  of  popular  clamor  and  excitement,  owners  of  large  property 
interests  are  entitled  to  protection  against  ill-considered  and  nasty 
legislation — entitled  to  it  at  the  hands  of  a  district  judge  of  the 
United  States  sitting  in  the  State  itself  and  perfectly  familiar  with 
conditions.    As  your  honor  well  knows,  it  is  the  great  glory  of  our 
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institutions,  unique  among  the  governments  of  the  world;  that  the 
courts  have  a  right  to  strike  down  legislative  acts,  whether  federal 
or  state,  because  they  are  in  conflict  with  the  national  Constitution. 
And  you  know,  as  every  public  man  and  every  lawyer  knows,  and 
every  thoughtful  citizen  knows,  that  in  times  of  popular  excitement 
and  clamor,  when  there  is  danger  of  the  rule  of  the  mob  being  written 
down  in  the  statute  books,  the  courts  have  been  the  defense  of  our 
people  and  our  interests,  sitting  calm  and  immovable  and  adminis- 
tering the  law  fearlessly. 

I  say  that  it  would  be  a  reproach,  it  seems  to  me,  upon  the  adminis- 
tration of  justice  and  upon  our  institutions  in  times  like  these  to  cast 
any  aspersion  not  only  on  the  district  judges  as  persons  but  upon  the 
administration  of  justice  by  the  national  courts,  which,  since  the 
foundation  of  the  Kepublic,  has  proved  our  protection  against  the 
invasion  of  property  rights  in  times  of  great  national  and  state  ex- 
citement. 

The  difficulty  of  assembling  three  circuit  judges,  or  two  circuit 
judges  and  a  district  judge,  would  lead  to  serious  embarrassment,  long 
delay,  and,  in  many  cases,  to  irreparable  injury.  In  many  circuits 
of  this  country  the  judges  live  at  long  distances  from  each  other. 
The  circuit  judges  in  many  circuits  are  overwhelmed  with  their 
work  on  the  court  of  appeals.  To  insist  that  before  any  injunctive 
relief  shall  be  given,  three  judges,  of  whom  two  shall  be  circuit  judges, 
shall  be  found,  would  be,  in  many  cases,  a  substantial  denial  of  jus- 
tice. 

In  this  connection  I  wish  to  read  into  the  record  two  letters 
applicable  to  this  legislation,  showing  the  practical  difficulties  that 
win  result  if  it  should  be  passed,  or  if  any  bill  of  a  similar  character 
to  that  now  under  consideration  should  become  a  law. 

The  first  letter  is  from  Mr.  Blewett  Lee,  general  solicitor  of  the 
Illinois  Central  Railroad.     It  is  as  follows: 

Illinois  Central  Railroad  Company, 

Law  Department, 
Chicago,  January  15 j  1910, 
Gardiner  Lathrop,  Esq., 

General  Solicitor  The  A.  T.  &  S.  F.  Ry.  System, 

Railway  Exchange,  Chicago. 

Dear  Sir:  In  regard  to  the  Overman  bill  (S.  3724)  I  observe  that 
it  requires  a  hearing  before  at  least  two  circuit  judges  and  one  district 
judge  or  circuit  judge.  The  Yazoo  and  Mississippi  Valley  Railroad 
Company,  a  corporation  incorporated  in  Mississippi  and  haying  most 
of  its  lines  there,  has  recently  had  occasion  to  file  two  bills  in  the 
circuit  court  of  the  United  States  against  the  Mississippi  railroad 
commission  in  regard  to  rates  on  cotton.  This  railroad  company 
has  not  been  making  operating  expenses  for  more  than  a  year.  The 
bills  were  based  upon  this  fact  as  well  as  upon  charter  exemptions 
from  rate  regulation.  The  statute  of  Mississippi  imposes  a  $500 
penalty  for  every  shipment  at  a  higher  rate  than  tnat  charged  bv  the 
commission.  Cotton  cuts  a  great  figure  in  the  traffic  of  this  railroad 
company,  and  the  reduction  of  rates  made  by  the  commission  would 
make  a  formidable  increase  in  the  annual  deficit  of  the  company. 

Assiuning  that  the  Overman  bill  had  been  the  law,  the  list  of  the 
judges  of  the  fifth  circuit  discloses  that  the  three  circuit  judges  are 
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located  at  Atlanta,  Ga.,  Dallas.  Tex.,  and  Huntsville,  Ala.  Not  only 
would  the  coinplainant  have  oeen  bound  to  travel  a  long  distance 
outside  of  the  otate  of  Mississippi  to  find  Judge  Shelby,  the  nearest 
circuit  judge,  but  he  would  have  had  to  obtain  another  circuit  judge 
from  Atlanta,  Ga.,  or  Dallas,  Tex.  There  is  only  one  district  judge 
in  Mississippi  at  all,  and  no  other  district  judge  nearer  to  Mississippi 
than  New  Orleans  or  Mobile.  In  order  to  prepare  the  bill  at  all,  it 
was  necessary  to  make  an  elaborate  study  or  the  accounts  of  the 
railroad  company,  at  a  great  loss  of  time  and  at  great  labor,  and  the 
impediment  created  by  the  Overman  bill  would  have  been  a  very 
serious  obstacle  to  getting  into  court  at  all. 
Yours,  truly, 

Blewett  Lee, 
General  Sclicitor. 

The  second  letter  is  from  Mr.  George  R.  Peck,  general  counsel  of 
the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  and  is  as 
follows : 

Chicago,  Milwaukee  and 

St.  Paul  Railway  Company, 

Office  of  the  General  Counsel, 

Chicago,  January  20,  1910. 
Mr.  Gardiner  Lathrop, 

General  Solicitor,  A.  T,  &  S,  F.  Ry,, 

Chicago,  HI. 

Dear  Sir:  I  learned  to-day  that  you  are  expecting  to  be  in  Wash- 
ington soon  and  will  request  a  hearing  before  the  Judiciary  Committee 
on  Senate  b'dl  3724,  introduced  by  Senator  Ovennan.  The  effect  of 
the  bill,  if  it  becomes  a  law,  though  doubtless  such  was  not  the  pur- 
pose of  Senator  Overman  in  introducing  it,  will  be  to  impose  unneces- 
sary and  unreasonable  obstacles  upon  parties  complaining  of  action 
or  threatened  action  under  unconstitutional  state  statutes. 

It  proposes  to  take  from  district  judges  of  the  United  States  a 
jurisdiction  which  they  have  exercised  from  time  immemorial — a 
jurisdiction  which  is  wholesome  and  necessary  for  the  protection  of 
the  people  of  the  United  States  in  their  legal  and  constitutional 
rights.     It  seems  to  me  the  language  of  the  bill  implies  that  the 

{'udffes  of  the  United  States  can  not  be  trusted  to  administer  justice 
airly  and  impartially  in  the  granting  of  interlocutory  and  temporary 
orders.  It  requires  that  all  applications  for  temporary  injunctions 
or  for  a  temporary  restraining  order  shall  be  presented  to  a  circuit 
judge,  and  even  prohibits  that  officer  from  actmg  upon  the  applica- 
tion except  in  conjunction  with  two  other  judges,  at  least  one  of 
whom  shall  be  a  circuit  judge. 

There  are  several  judicial  districts  in  the  United  States  where  there 
is  no  circuit  judge,  and  where  no  application  can  be  made  within  the 
district  except  to  a  district  judge. 

There  are  only  25  States  in  the  Union  which  have  a  circuit  judge 
residing  within  their  boundaries.  Each  of  these  25  States  has  one 
circuit  judge,  and  New  York  has  3,  Ohio,  lUinois,  and  California  2 
each. 

Eighteen  States  have  no  circuit  judge  at  all,  namely:  Arkansas, 
Colorado,  Florida,  Idaho,  Kentucky,  Louisiana,  Maryland,  Missis- 
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sippi,  Montana,  Nevada,  New  Hampshire,  North  Dakota,  South  Caro- 
lina, South  Dakota,  Utah,  Vermont,  Virginia,  Washington. 

To  give  no  circuit  judge  to  the  people  of  any  of  these  18  States,  and 
then  deprive  the  district  judges  of  jurisdiction  to  grant  temporary 
injimctions  and  restraining  oraers  will,  in  effect,  be  a  denial  of  justice 
in  many  instances.  The  provision  requiring  the  circuit  judge  to 
whom  appUcation  is  made  to  immediately  call  to  his  assistance  one 
circuit  juoge  and  one  district  judge  or  another  circuit  judge  would  be 
a  very  inconvenient,  imwieldy,  and  almost  impracticable  method. 
While  in  New  York,  Ohio,  and  Illinois,  and  the  densely  populated 
portions  of  the  country  the  distance  between  the  residences  of  the 
circuit  judges  might  not  be  very  large,  yet  in  other  parts  of  the  Union 
they  live  very  remote  from  each  other,  and  to  assemble  three  judges, 
of  whom  two  must  be  circuit  judges,  would  consume  much  time  and 
be  burdensome  and  expensive. 

As  an  illustration  oi  the  hardships  which  would  ensue  if  the  bill 
becomes  a  law,  consider  the  States  of  North  Dakota  and  South 
Dakota,  neither  of  which  has  a  circuit  judge  nearer  to  the  people 
of  either  State  than  St.  Paul  or  Cheyenne. 

There  are  many  other  objections  which  might  be  urged  against 
the*  provisions  of  the  bill,  and  they  doubtless  will  occur  to  vou. 
One  IS  the  unfair  reflection  upon  the  character  of  the  district  judges. 
These  latter  necessarily  carry  on  the  ^eat  bulk  of  current  business, 
while  the  circuit  judges  sit  a  large  portion  of  the  time  in  the  court  of 
appeals.  If  the  district  judges  are  qualified  to  hold  the  terms  of  the 
circuit  courts,  as  they  often  do,  it  seems  unreasonable  to  declare  that 
they  can  not  be  trusted  in  the  issuance  of  interlocutory  and  temporary 
orders. 

Yours,  very  truly,  Geo.  R.  Peck,  General  Counsel, 

While  this  proposed  law  is  general  in  its  character,  it  can  not,  of 
course,  fail  to  be  recognized  that  the  real  inspiration  of  the  law  has 
come  from  the  popular  feeling  that  arose  at  one  time  m  your  State, 
and  in  Minnesota  and  other  States,  against  the  interference  by  federal 
judges  with  state  statutes  passed  to  regulate  railroad  rates.  In 
attacks  upon  rate  laws,  district  judges,  if  any  legislation  is  to  be 
passed,  should  at  least  have  power  to  issue  restraining  orders  in  the 
first  instance  and  preserve  the  status  quo  and  prevent  the  accumula- 
tion of  penalties,  such  order  to  remain  in  force  until  the  hearing  and 
determination  of  the  application  for  a  temporary  injunction. 

As  your  honor  knows,  under  the  system  of  rate  making  in  the 
United  States,  as  pointed  out  by  Colonel  Thorn  yesterday,  there  is 
hardly  a  state  statute,  if  any,  affecting  railroad  rates  in  a  given  State, 
which  does  not  necessarily  and  directly  affect  interstate  rates,  and 
thus  impose  a  burden  on  interstate  commerce,  and  it  seems  to  me 
that  that  reason  alone,  so  far  as  legislation  of  this  character  diminishes 
the  right  of  interference  by  federal  judges  with  state  rate  laws,  ought 
to  be  a  powerful  and  persuasive  and  overwhelming  argument  against 
any  sucn  legislation,  so  as  to  reserve  to  the  federal  authority,  as  our 
fathers  reserved  it  in  no  unmistakable  language,  the  supreme  control 
over  interstate  and  foreign  commerce. 

Frequently,  as  your  honor  knows,  under  many  constitutions — ^it  is 
so  in  the  State  from  which  I  came  a  few  years  aeo  to  Chicago,  the 
State  of  Missouri,  where  I  lived  most  of  my  life — there  is  a  provision 
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incaj)acitated.  That  would  be  universally  so  where  there  is  but  one 
circuit  judge.  And  where  there  are  only  two  circuit  judges,  as  in  the 
case  of  your  circuit,  we  would  have  a  circuit  court  of  appeals  on  an 
appeal  from  a  circuit  judge  held  by  one  circuit  judge  and  two  district 
judfijes. 

Now,  to  avoid  that  anomaly  it  has  become  the  practice  of  the  cir- 
cuit judges  of  the  United  States  to  hold  themselves  for  circuit  court 
of  appeals  duty  just  so  far  as  the  performance  of  their  public  obliga- 
tions will  permit. 

That  is  the  case  everywhere  I  know  in  the  United  States. 

But  I  am  told  this  is  especially  the  case  in  those  circuits  where  it 
would  involve  2,000  miles  of  travel,  as  in  the  eighth  circuit,  for  a  cir- 
cuit judge  to  hold  a  circuit  court. 

Now,  although  the  district  judges,  sitting  either  as  district  or  as 
circuit  judges,  have  power  to  pass  upon  all  the  rights  of  liberty  and 
life  of  a  citizen,  so  far  as  w^ithin  the  jurisdiction  of  the  United  States, 
and,  sitting  in  the  circuit  court,  have  power  to  pass  upon  every  right 
of  property  not  involved  in  the  class  proposed  to  be  made  exce|)tional 
in  this  bill,  the  policy  announced  by  this  bill  is  to  make  these  judge© 
incapable,  except  as  a  minority  of  the  court,  from  considering  any 
question  relating  to  these  interlocutory  injunctions. 

That  is  making  justice  almost  impossible  in  some  cases.     In  some 

Jarts  of  the  country  it  is  making  it  wholly  impossible.  You  may  not 
e  able  to  get  to  the  circuit  judge,  when  a  trip  of  2,000  miles  is  in- 
volved, and  in  many  other  cases,  in  time  to  set  machinery  m  motion 
which  will  act  sufficiently  early  to  i)rotect  the  interests  of  the  Utisant. 
Therefore,  I  think  a  just  objection  to  this  bill  is  that  it  strikes  down 
the  district  judge  sitting  as  a  circuit  judge,  and  there  ought  to  be  an 
amendment,  the  nature  of  which  I  will  suggest  in  a  moment,  con- 
stituting the  board  of  judges  differently. 

Senator  Overman.  I  will  say  at  this  point  that  I  have  a  letter  from 
the  Attorney-General  on  the  subject  of  this  bill,  which  I  will  read. 
It  is  as  follows: 

Department  of  Justice, 
Office  of  the  Attorney-General, 

Washington^  D.  C,  January  22,  1910. 
Hon.  Lee  S.  Overman, 

United  States  Senate. 

My  Dear  Senator:  My  attention  has  been  called  to  Senate  bill 
3724,  introduced  by  you  and  reported  from  the  Judiciary  Committee, 
being  a  bill  '^regulating  injunctions  and  the  practice  of  the  district 
and  circuit  courts  of  the  United  States.''  I  would  suggest  that  this 
should  be  modified  so  as  to  permit  the  application  to  be  presented  to 
a  district  judge,  and  the  proceedings  which  are  required  to  be  heard 
before  three  circuit  judges  to  be  allowable  before  any  three  judges, 
district  or  circuit  of  the  circuit  in  which  the  cause  is  pending.  It  is 
sometimes  impossible  to  get  at  a  circuit  judge  within  the  time  wliich 
is  available  for  the  purpose  of  making  such  apphcations  as  are  dealt 
with  in  this  bill.     Take  the  eighth  circuit,  for  example.     The  circuit 

f'udges  in  that  circuit  are  for  tne  greater  part  of  the  year  engaged  in 
lolding  the  court  of  appeals  either  in  St.  Paul  or  St.  I^ouis,  with 
only  a  short  session  in  Denver.  Now,  if  a  case  should  arise  making  it 
proper  to  procure  such  an  injunction  as  the  bill  refers  to  in  North 
Dakota,  for  example,  you  can  readily  see  how  burdensome  it  would 
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be  to  put  upon  the  suitor  the  necessity  of  finding  a  circuit  judge;  that 
is,  of  going  to  either  St.  Paul  or  St.  Louis  for  the  purpose,  and  when 
it  came  to  the  hearing  which,  by  your  bill,  is  to  be  conducted  by  three 
judges,  two  of  whom  shall  be  circuit  judges,  such  hearing' would 
probably  have  to  take  place  either  in  St.  Paul  or  St.  I^uis,  because 
the  circuit  judges  would  be  occupied  there  in  appellate  court  work. 
These  are  practical  considerations  which  are  of  such  moment  that  I 
venture  to  direct  your  attention  to  them. 

I  would  suggest,  also,  that  the  bill  should  contain  an  exception  of 
pending  cases,  so  that  it  would  not  operate  to,  in  effect,  vacate  an 
injunction  obtained,  or  a  case  in  which  a  temporary  restraining  order 
has  been  obtained,  with  a  motion  for  an  injunction  pendente  lite 
made  returnable  when  the  act  should  take  effect. 
Faithfully  yours, 

Geo.  W.^Wickersham, 

Attomey-Oeneral. 

Mr.  Thom.  Another  very  obvious  objection,  if  the  construction 
which  justifies  it  is  the  true  construction  of  the  act,  is  the  prohibition 
upon  any  district  judge  sitting  as  a  circuit  judge  to  enter  a  final 
decree  in  the  injunction  case.  The  word  '* decree"  is  used  in  the 
fourth  Une  of  the  bill.  If  it  means  the  same  thing  as  ^^order"  it  is 
superfluous.  If  it  means  (as  construed  in  some  sections  of  the 
country)  a  final  decree,  then,  after  the  court  has  given  an  inter- 
locutory injunction,  there  is  no  way'for  the  district  judge  to  go  on 
and  deal  with  the  remaining  features  of  the  case. 

But  it  seems  to  me  that  a  more  fundamental  and  serious  objection 
is  the  requirement  that  there  shall  be  no  temporary  restraining  order 
unless  granted  by  two  of  these  judges;  that  by  this  requirement  you 
make  a  temporary  restraining  order  almost  impossible.  Some  people 
construe  this  bill,  and  some  of  the  best  lawyers  that  I  know  construe 
it,  as  requiring  those  two  judges  to  be  together. 

Senator  Overman.  I  do  not  see  that. 

Mr.  Thom.  That  is  a  construction  that  is  put  upon  it  by  some  of 
the  very  best  lawyers  that  I  know. 

Senator  Overman.  I  do  not  think  that  that  was  the  intention. 

Mr.  Thom.  Their  views  wouhl  help  to  shape  my  conclusion  in 
respect  to  it,  even  though  I  were  incUned  to  think  differently  on  that 
point. 

Senator  Overman.  There  ought  not  to  be  any  doubt  about  it. 

Mr.  Thom.  There  ought  not  to  be  any  doubt  about  it,  at  any  rate. 
But  even  if  it  is  not  necessary  for  the  two  judges  to  be  together, 
in  order  to  grant  the  teinporary  restraining  order,  what,  until  the 
three  can  get  together,  is  the  reason  for  requiring  a  litigant  to  travel 
thousands  of  miles  from  one  judge  to  another,  in  order  to  have  the 
status  quo  maintained  until  the  three  judges  of  the  United  States 
court  can  get  together  to  hear  the  application  for  the  interlocutory 
injunction  ? 

Senator  Overman.  Have  you  an  amendment  with  you  ? 

Mr.  Thom.  Yes. 

Senator  Overman,  ^^^lat  time  do  you  give? 

Mr.  Thom.  I  have  not  limited  the  time,  but  I  have  expedited  the 
hearing  by  this  boarcl  of  three  judges,  practically  doing  the  same 
thing,  in  regard  to  that,  that  is  done  in  the  expediting  act  of  1903. 


508  HEARINGS   ON   FEDERAL  INJUNCTIONS. 

Senator  Overman.  That  has  the  same  pro\rision,  requiring  three 
judges  to  hear  the  question.  Does  not  that  provide  more  than  two 
judges? 

Mr.  Long.  Yes;  in  suits  in  which  the  United  States  is  complainant. 

Senator  Overman.  That  is  as  I  understand  it. 

"Mr.  Thom.  I  have  added  a  suggestion,  the  same  as  the  expediting 
provision,  mutatis  mutandis,  that  is  contained  in  that  act.  That 
act  req[uires  a  certificate  from  the  Attorney-General  that  the  expe- 
diting IS  desirable.  That  is  not  in  my  proposed  draft  for  the  reason 
that  the  Attorney-General  has  no  interest  in  the  matters  covered  by 
this  bill,  but  this  draft  requires  that  the  hearing  shall  be  expedited 
in  the  same  way  that  that  act  insures  expedition  after  the  certificate 
of  the  Attorney-General  is  given. 

I  hope  very  much  that  Congress,  if  it  passes  this  law  at  all,  will 
see  the  justice  of  n^  creating  this  hardship  in  the  way  of  getting 
a  temporary  restraining  order. 

Senator  Overman.  Your  idea  is  that  there  would  be  much  time 
consumed  in  going  before  the  three  judges  to  get  the  restraining 
order  ? 

Mr.  Thom.  Yes,  sir — and  more.  The  whole  theory  of  Congress 
from  the  foimdation  of  this  Government  has  been  to  bring  justice 
to  the  litigant's  door. 

Senator  Overman.  That  is  true. 

Mr.  Thom.  Now,  why  reverse  that,  and  require  us  not  only  not 
to  have  it  at  our  door,  but  to  be  obliged  to  travel  thousands  of  miles 
before  we  can  get  a  hearing  upon  the  merits  of  the  motion  ? 

Senator  Overman.  Wilt  you  leave  us  your  suggested  bill  ? 

Mr.  Thom.  I  will  leave  it  for  the  record,  but  I  want  to  read  it  to 
you  first.  If  you  follow  my  reading,  with  the  committee's  bill  before 
you,  you  will  observe  what  changes  are  made  [reading] : 

**Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assemhlea,  That  no  interlocutory 
injunction  suspending  or  restraining  the  enforcement,  operation,  or 
execution  of  any  statute  of  a  State,  by  restraining  the  action  of  any 
officer  of  such  State  in  the  enforcement  or  execution  of  such  statute, 
shall  be  issued  or  granted  by  any  justice  of  the  Supreme  Court,  or  by 
any  circuit  court  of  the  United  States  or  by  any  judge  thereof,  or 
by  any  district  judji^e  acting  as  circuit  judge,  upon  the  ground  of 
the  unconstitutionality  of  such  statute,  imless  the  application  for  the 
same  shall  be  presented  to  a  justice  of  the  Supreme  Court  of  the 
United  States,  or  to  a  circuit  judge,  or  to  a  district  judge  acting  as 
circuit  judge,  and  shall  he  heard  and  determined  by  three  judges,  of 
whom  at  least  one  shall  be  a  justice  of  the  Supreme  Court  of  the 
United  States  or  a  circuit  judge  and  the  other  two  may  be  either 
circuit  or  district  judges,  and  unless  a  majority  of  said  three  judges 
shall  concur  in  granting  such  application.  Whenever  such  applica- 
tion as  aforesaid  is  presented  to  a  justice  of  the  Supreme  Court  of  the 
United  States,  or  to  a  judge,  he  shall  immediately  call  to  his  assist- 
ance to  hear  and  determine  the  application  two  other  judges:  Pro- 
videdj  however  J  Tliat  one  of  such  three  judges  shall  be  a  justice  of  the 
Supreme  Court  of  the  United  States  or  a  cir-  uit  judge.  Said  appli- 
cation shall  not  be  heard  or  determined  before  at  least  five  days' 
notice  of  the  hearing  has  been  given  to  the  governor  and  to  the  attor- 
ney-general of  the  State  and  to  such  other  persons  as  may  be  defend- 
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ants  in  the  suit:  Provided j  That  if  of  opinion  that  irreparable  loss  or 
damage  would  Result  to  the  complainant  unless  a  temporary  restrain- 
ing order  is  granted,  any  justice  of  the  Supreme  Court  of  the  United 
States,  or  any  circuit  or  district  judge,  may  ^ant  such  temporary 
restraining  order  at  any  time  before  such  heanng  and  determination 
of  the  application  for  an  interlocutory  injunction,  but  such  temporary 
restraining  order  shall  only  remain  in  force  until  the  hearing  and 
determination  of  the  application  for  an  interlocutory  injunction  upon 
notice  as  aforesaid.  The  hearing  upon  such  application  for  an  inter- 
locutory injunction  shall  be  given  precedence  and  shall  be  in  every 
way  expedited  and  be  assigned  for  a  nearin^  at  the  earliest  practicable 
day  after  the  expiration  of  the  notice  herembefore  provided  for.  An 
appeal  may  be  taken  directly  to  the  Supreme  Court  of  the  United 
States  from  the  order  granting  or  denying,  after  notice  and  hearing, 
an  interlocutorv  injunction  in  such  case;  and  the  hearing  of  such 
appeal  shall  take  precedence  over  all  other  cases  except  those  of  a 
similar  character  and  criminal  cases." 

Mr.  Thom.  I  now  submit  the  matter  to  the  committee,  so  far  as 
I  am  concerned. 

Senator  Overman.  I  am  very  glad  to  have  heard  you  on  the  bill. 
I  am  confident  that  no  member  of  the  committee  wishes  to  clog  or 
delay  justice  in  the  matter.  It  was  intended  to  remove  all  prejudice 
against  the  federal  court.  That  was  the  motive  that  actuated  the 
committee.  The  idea  was  that  if  as  many  as  two  or  three  judges 
would  declare  an  act  to  be  unconstitutional  the  people  would  be  per- 
fectly satisfied,  whereas  if  done  by  only  one  judge  it  would  be  a  case 
of  one  judge  as  against  another  judge,  as  was  the  case  in  North 
Carolina. 

Mr.  Lathrop.  It  is  now  5  o'clock  and  I  should  be  glad  to  post- 
pone until  to-morrow  the  remarks  that  I  desire  to  make. 

Senator  Overman.  Then  we  will  adjourn  the  hearing  until  to-mor- 
row at  3  o'clock. 

(The  subcommittee  then  adjourned  until  to-morrow,  Friday,  Janu- 
ary 28,  at  3  p.  m.) 

FRIDAY,  JANUABY  28,  1010. 

Committee  on  the  Judiciary, 

U.  S.  Senate. 

The  committee  met  at  3  p.  m.     Present,  Senator  Overman. 

ABOUMElfT  OF  OABDINEB  LATHBOP,  ESQ.,  OF  CHICAGO,  ILL. 

Mr.  Lathrop.  I  want  to  say  in  opening  that  the  thanks  of  all  who 
are  concerned  in  this  bill  are  particular^  due  to  you,  and  through 
you  to  your  associates  of  the  Judiicary  Committee,  for  according  a 
hearing  to  us  and  listening  to  the  objections  that  may  be  advanced 
to  any  legislation  of  this  character,  and  to  any  amendments  to  the 
bill  that  may  be  suggested  after  the  bill  has  gone  through  the  com- 
mittee and  has  been  reached  upon  the  calendar  of  the  Senate.  It 
seems  to  me  that  it  indicates  an  open  mind  on  your  part  and  that  of 
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your  associates  as  to  whether  or  not  this  bill  should  be  passed  in  its 
present  condition  or  whether  any  law  of  this  character  should  go  upon 
the  statute  books. 

Personally,  I  am  the  general  solicitor  of  the  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  but  I  come  here  not  only  in  oehalf  of 
that  company,  but  as  tne  designated  representative  of  a  lai^e  num- 
ber of  the  western  railroad  lines  centering  in  Chicago  and  St.  Louis, 
to  voice,  as  best  I  may,  opposition  to  any  regi*5lation  of  this  character, 
and  if  it  is  impossible  to  prevent  such  legislation,  then  to  second  the 
very  able  presentation  made  by  my  friend.  Colonel  Thom,  on  yester- 
day, in  favor  of  a  substitute  or  suostantial  amendment  to  the  bill  as 
it  now  stands. 

Senator  Overman.  Do  you  support  that  substitute? 

Mr.  Lathrop.  Yes,  sir.  In  the  outset  I  want  to  challenge  your 
attention  and  that  of  your  associates  on  the  committee  to  the  fact 
that  you  are  altering  radically  a  jurisdiction  which  has  obtained  in 
the  federal  courts  of  the  United  States  for  nearly  three-quarters  of 
A  century,  as  pointed  out  in  ex  parte  Young  (209  tJ.  S.,  123),  as  early 
as  the  case  of^Osborn  against  the  Bank. 

Senator  Overman,   iou  will  give  us  those  citations,  will  you ? 

Mr.  Lathrop.  Yes.  As  early  as  the  case  of  Osborn  against  the 
Bank  (9  Wheat.,  738),  the  jurisdiction  of  federal  courts  of  equity 
to  restrain  a  state  statute  was  maintained  and  established,  and  it  has 
continued  since  the  decision  of  that  case  in  1824  down  to  the  present 
time  without  any  limitations,  and  I  submit,  from  the  record,  without 
any  substantial  abuse. 

In  the  case  of  ex  parte  Young,  the  court,  on  pages  166-167,  says: 

** Finally  it  is  objected  that  the  necessary  result  of  upholding  tnia 
suit  in  the  circuit  court  will  be  to  draw  to  the  lower  federal  courts  a 
great  flood  of  litigation  of  this  character,  where  one  federal  judge 
would  have  it  in  his  power  to  enjoin  proceedings  by  state  officials  to 
enforce  the  legislative  acts  of  the  State,  either  by  criminal  or  civil 
actions.  To  this  it  may  be  answered,  in  the  first  place,  that  no  injunc- 
tion ought  to  be  granted  unless  in  a  case  reasonably  free  from  doubt. 
We  think  such  rme  is,  and  will  be,  followed  by  all  the  judges  of  the 
federal  courts." 

Again  on  page  168,  at  the  conclusion  of  the  opinion,  the  court  says : 

** There  is  nothing  in  the  case  before  us  that  ought  properly  to  breed 
hostility  to  the  customary  operation  of  federal  courts  of  justice  in 
cases  01  this  character." 

I  submit,  upon  the  record  of  the  Supreme  Court  of  the  United 
States  and  upon  the  record  of  the  district  judges  themselves  upon 
the  circuit,  tnat  the  right  of  injunction  has  not  been  substantially 
abused.  Those  judges  are  naturally  men  of  conservatism,  and  with 
the  admonition  of  the  Supreme  Court  in  the  Young  case  and  in  other 
recent  cases,  district  judges,  of  their  own  motion,  and  in  obedience 
to  the  suggestions  of  the  Supreme  Court  of  the  United  States,  will 
always  be  slow  to  grant  injunctions  unless  the  case  made  upon  the 
bill  is  strong  and  persuasive. 

The  frequent  exercise  of  power  of  this  character  of  recent  years 
came,  as  your  honor  knows,  after  a  flood  of  drastic  legislation,  passed 
in  many  mstances  without  due  investigation,  in  response  to  popular 
<jlamor.    That  wave  has  passed,  and  legislatures,  reflecting  public 
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sentiment,  are  now  more  considerate,  cautious,  fair,  and  conservative 
in  the  treatment  of  questions  affecting  public-service  corporations. 

Federal  intervention  is  only  invoked  and  was  only  invoked  during 
that  wave,  in  extreme  cases,  where  ill-considered  legislation  had  been 
passed  without  due  investigation  and  where  the  rights  of  lai^e 
property  interests  were  about  to  be  stricken  down  witnout  the  pro- 
tection guaranteed  by  the  Federal  Constitution  and  the  laws  made 
in  pursuance  thereof. 

That  courts  of  equity  ought  to  have  the  power  to  stay  the  effect 
of  statutes  which  threaten  irreparable  injury  Is  very  clearly  and 
aptly  stated  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Vicksburg  Waterworks  Company  v.  Vicksburg  (185  U.  S.,  65). 

In  that  case  the  court  said,  as  to  the  right  to  an  injunction: 

"It  is  further  contended  that  the  bill  does  not  disclose  any  actual 
proceeding  on  the  part  of  the  city  to  displace  complainant  s  rights 
.under  the  contract,  that  mere  apprehension  that  illegal  action  may 
be  taken  by  the  city  can  not  be  the  basis  of  enjoining  such  action,  and 
that  therefore  the  circuit  court  did  right  in  dismissmg  the  bill.  We 
can  not  accede  to  this  contention.  It  is  one  often  made  in  cases 
where  bills  in  equity  are  filed  to  prevent  anticipated  and  threatened 
action.  But  it  is  one  of  the  most  valuable  features  of  equity  juris- 
diction to  anticipate  and  prevent  a  threatened  injury,  where  the 
damages  would  be  insufficient  or  irreparable.  The  exercise  of  such 
jurisdiction  is  for  the  benefit  of  both  parties — in  disclosing  to  the 
defendant  that  he  is  proceeding  without  warrant  of  law  ana  in  pro- 
tecting the  complainant  from  mjuries  which,  if  inflicted,  woula  be 
wholly  destructive  of  his  rights. 

In  the  very  cases  where  the  largest  amount  of  popular  indignation 
was  aroused,  a  case  arising  in  your  own  State  and  a  case  arising  in 
the  State  of  Minnesota,  the  action  of  the  district  judges,  sitting  as 
circuit  judges  in  both  of  those  cases,  as  your  honor  well  knows,  was 
affirmed  by  the  Supreme  Court  of  the  United  States,  and  after  that 
court  in  those  cases  made  it  clear  to  the  thinking  people  of  this 
country  that  the  Constitution  and  laws  of  the  Umted  States  were 
just  as  operative  and  just  as  controlling  in  the  States  as  were  state 
statutes,  and  that  wherever  state  statutes  came  in  conflict  with  the 
Constitution  and  the  laws  of  the  United  States  the  latter  were  the 
supreme  law  of  the  land,  public  indignation  ceased.  Right-thinking 
people  saw  that  in  our  aual  system  of  government  that  must  be 
recognized,  and,  as  I  have  said,  the  flood  of  ill-considered  legislation 
stopped,  the  wave  of  popular  frenzy  ceased,  and  men  began  to 
recognize  that  it  was  not  only  the  law  but  that  it  was  to  the  interest 
of  the  Republic  that  property  rights  should  be  maintained  and 
established,  and  wherever  state  statutes  came  in  conflict  with  the 
supreme  law  that  it  was  right  and  just  that  they  should  go  down  and 
property  interests  be  protected. 

What  is  going  to  bo  the  result  if  you  take  away  this  power  from 
the  district  judges  ?  Suitors  in  other  cases  will  liave  tne  right  to 
injunction  orders  and  decrees  from  district  judges,  while  such  right 
AVill  be  denied  to  suitors  attacking  unconstitutional  statutes.  Wher- 
ever there  is  a  private  right  the  jurisdiction  of  the  district  or  circuit 
judge,  sitting  alone,  remains  unimpaired.  But  where  the  ^^Tongs 
jire  infinitely  greater,  where  the  losses  arc  immeasurably  larger,  a 
district  judge  sitting  in  the  very  State  in  whicli  the  controversy 
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arose  is  powerless  to  grant  relief  in  one  case  to  one  class  of  citizens 
and  property  owners,  while  he  has  full  authority  and  jurisdiction  to 
grant  it  to  every  other. 

I  respectfully  submit  that  there  is  no  reason  why  a  suitor  should 
not  liave  relief  against  the  many,  whose  legislative  acts  invade  his 
c(»nstituti(>nal  riglits,  just  as  another  suitor  has  relief  against  the 
tlireatcnod  acts  of  an  individual. 

I  think,  as  CcJonel  Thom  so  clearly  pointed  out  yesterday,  tliat 
the  courts  without  any  sort  of  limitation  on  their  jurisdiction  should 
stand  with  tlie  full  power  to  protect  the  rights  of  the  minoritjr,  or 
of  the  (>ne  against  tlie  many,  and  that  the  reasons  why  that  juris- 
diction should  be  maintained  are  far  more  cogent  and  persuasive  than 
to  leave  tlie  jurisdiction  between  two  suitors  where  private  rights  are 
invc^lved,  and  deny  it  in  cases  where  the  power  of  the  many,  through 
the  Ifigislatures  (^f  the  respective  States,  liave  passed  laws  whicli  are 
invalid  under  the  Federal  Constitution,  affecting  the  rights  of  large 
property  owners. 

If  tlie  jurisdiction  is  taken  away  from  the  district  judges,  the 
anomalous  c(>ndition  will  arise  that  the  inferior  judges  of  the  state 
courts  of  tlie  Union  will  have  the  right  to  enjoin  the  enforcement  not 
only  of  state  statutes,  as  Colon,el  Tnom  suggested  yesterday,  but  of 
federal  statutes  as  well,  alleged  to  be  unconstitutional,  while  district 
judges  of  the  courts  of  the  United  States,  which  are  the  courts  of  the 
people  as  much  as  the  state  tribunals,  will  have  no  right  to  stay  the 
-effect  of  void  state  statutes. 

I  submit  that  the  personnel  of  the  district  judges  deserves  no  such 
legislative  affront.  They  have  been  and  are,  as  afl  lawyers  know,  as  a 
class,  leaders  of  the  bar  of  their  respective  States,  many  of  whom 
have  been  on  the  supreme  bench  of  tlie  different  States.  They  are, 
as  a  class,  men  of  conservatism.  They  not  only  constantly  exercise 
the  duties  of  judges  at  nisi  prius,  but  are  often  called  upon  to  sit  on 
the  circuit  court  of  appeals. 

The  eighth  circuit,  to  whicJi  Senator  Long  and  I  belong,  does  not 
have  a  term  of  the  circuit  court  of  appeals,  so  heavy  is  tlie  docket, 
but  tl:|at  district  judges  are  called  from  distant  parts  of  the  district  to 
sit  on  the  circuit  court  of  appeals.  Often,  in  iiearing  causes  in  tliat 
court,  tJKire  are  two  district  judges  sitting  and  but  one  circuit  judge. 

Y(»ur  honor  spoke  of  an  appointment  in  your  own  State  of  a  man 
to  the  federal  bench  taken  from  the  supreme  court  of  your  State. 
Judge  P(  llock,  in  Senator  Long's  State,  was  an  honored  member  of 
tlie  supreme  court  of  his  State  and  has  made  an  enviable  record  as 
district  judge.  He  is  frequently  called  into  the  State  of  Missouri  to 
perf(»rm  tlie  duties  of  circuit  judge,  and  in  his  own  State  is  doing 
almost  tlie  entire  nisi  prius  work  of  the  circuit  judge.  Considering 
the  record  (^f  the  district  judges,  as  written  in  tlic  volumes  of  the 
Supreme  C(»urt  of  tJie  Unitea  States,  in  tliis  time  when  popular 
clamor  has  ceased,  why  offer  to  those  servants  of  the  people  an 
undeserved  affront  and  take  from  them  a  power  that  lias  been 
exercised  by  them  and  their  predex^essors  for  Httle  less  than  a  century  ? 

In  times  of  popular  clamor  and  excitement,  owners  of  large  property 
interests  are  entitled  to  protection  against  ill-considered  and  nasty 
legislation — entitled  to  it  at  the  hands  of  a  district  judge  of  the 
United  States  sitting  in  the  State  itself  and  perfectly  familiar  with 
conditions.    As  your  honor  well  knows,  it  is  the  great  glory  of  our 
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institutions,  unique  among  the  governments  of  the  world;  that  the 
courts  have  a  right  to  strike  down  legislative  acts,  whether  federal 
or  state,  because  they  are  in  conflict  with  the  national  Constitution. 
And  you  know,  as  every  public  man  and  every  lawyer  knows,  and 
every  thoughtful  citizen  knows,  that  in  times  of  popular  excitement 
and  clamor,  when  there  is  danger  of  the  rule  of  the  mob  being  written 
down  in  the  statute  books,  the  courts  have  been  the  defense  of  our 
people  and  our  interests,  sitting  calm  and  immovable  and  adminis^ 
tering  the  law  fearlessly. 

I  say  that  it  would  be  a  reproach,  it  seems  to  me,  upon  the  adminis- 
tration of  justice  and  upon  our  institutions  in  times  like  these  to  cast 
any  aspersion  not  only  on  the  district  judges  as  persons  but  upon  the 
administration  of  justice  by  the  national  courts,  which,  since  the 
foundation  of  the  Kepublic,  has  proved  our  protection  against  the 
invasion  of  property  rights  in  times  of  great  national  and  state  ex- 
citement. 

The  difficulty  of  assembling  three  circuit  judges,  or  two  circuit 
judges  and  a  district  judge,  would  lead  to  serious  embarrassment,  long 
delay,  and,  in  many  cases,  to  irreparable  injury.  In  many  circuits 
of  this  country  the  judges  live  at  long  distances  from  each  other. 
The  circuit  judges  m  many  circuits  are  overwhelmed  with  their 
work  on  the  court  of  appeab.  To  insist  that  before  any  injunctive 
relief  shall  be  given,  three  judges,  of  whom  two  shall  be  circuit  judges, 
shall  be  found,  would  be,  in  many  cases,  a  substantial  denial  of  jus- 
tice. 

In  this  connection  I  wish  to  read  into  the  record  two  letters 
applicable  to  this  legislation,  showing  the  practical  difficulties  that 
win  result  if  it  should  be  passed,  or  if  any  bill  of  a  similar  character 
to  that  now  under  consideration  should  become  a  law. 

The  first  letter  is  from  Mr.  Blewett  Lee,  general  solicitor  of  the 
Illinois  Central  Railroad.     It  is  as  follows: 

Illinois  Central  Railroad  Company, 

Law  Department, 
Chicago,  January  IB,  1910. 
Gardiner  Lathrop,  Esq., 

General  Solicitor  The  A.  T,  cfc  S.  F.  Ry.  System^ 

Railway  Exchange,  Chicago, 

Dear  Sir:  In  regard  to  the  Overman  bill  (S.  3724)  I  observe  that 
it  requires  a  hearing  before  at  least  two  circuit  judges  and  one  district 
judge  or  circuit  judge.  The  Yazoo  and  Mississippi  Valley  Railroad 
Company,  a  corporation  incorporated  in  Mississippi  and  haying  most 
of  its  lines  there,  has  recently  had  occasion  to  file  two  bills  in  the 
circuit  court  of  the  United  States  against  the  Mississippi  railroad 
commission  in  regard  to  rates  on  cotton.  This  railroad  company 
has  not  been  making  operating  expenses  for  more  than  a  year.  The 
bills  were  based  upon  this  fact  as  well  as  upon  charter  exemptions 
from  rate  regulation.  The  statute  of  Mississippi  imposes  a  $500 
penalty  for  every  shipment  at  a  higher  rate  than  tnat  charged  by  the 
commission.  Cotton  cuts  a  great  ngure  in  the  traffic  of  this  railroad 
company,  and  the  reduction  of  rates  made  by  the  commission  would 
make  a  formidable  increase  in  the  annual  deficit  of  the  company. 

Assuming  that  the  Overman  bill  had  been  the  law,  the  list  of  the 
judges  of  the  fifth  circuit  discloses  that  the  three  circuit  judges  are 
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MONDAY,  JANXJABY  31,  1910. 

Committee  on  the  Judiciary, 

United  States  Senate. 

The  subcommittee  met  at  3  p.  m.     Present,  Senator  Overman. 

ABGITMENT   OF  HON.   CHESTEB  I.   LONG,   OF   MEDICIHE 

LODGE,    KANS. 

Mr.  Long.  I  represent  a  committee  selected  by  the  bankers  of 
Kansas  to  test  the  constitutionality  of  the  bank  guaranty  law  of  that 
State.  I  am  one  of  the  counsel  retained  by  that  committee  to  con- 
duct that  litigation.  ^  Several  suits  have  been  brought  in  the  federal 
court  in  Kansas,  and  temporary  injunctions  have  been  obtained 
against  certain  state  officers.  It  may  be  necessary  to  bring  other 
suits  in  the  future,  and  the  experience  we  have  had  in  that  litigation 
has  impressed  me  and  the  committee  with  the  belief  that  this  bill 
is  unwise  legislation. 

It  is  well  to  observe  that  the  bill  is  demanded  because  of  what  fol- 
lowed certain  legislation  enacted  by  a  number  of  States  some  four  or 
five  years  ago.  For  several  years  efforts  had  been  made  to  amend 
the  interstate-commerce  act,  giving  more  power  to  the  commission. 
That  legislation  was  enacted  after  a  great  deal  of  discussion  through- 
out the  country  and  in  Congress,  on  June  29,  1906,  and  w^as  known 
as  the  Hepburn  law.  It  related  only,  of  course,  to  the  regulation  of 
interstate  commerce.  Following  that  legislation  and  the  discussion 
and  agitation  of  the  question  the  legislatures  of  many  States  (in  the 
West  and  South)  passed  laws  to  regulate  intrastate  commerce.  Such 
laws  were  passed  in  Minnesota,  North  Carolina,  and  other  Western 
and  Southern  States.  The  experience  of  the  States  prior  to  that 
time  in  enacting  railroad-rate  legislation  had  not  been  satisfactory. 
A  number  of  such  laws  had  been  declared  unconstitutional  by  the 
Supreme  Court  of  the  United  States.  And  so  it  was  that  in  the 
enactment  of  the  laws  in  1907  there  was  an  attempt  made  by  certain 
provisions  in  them  to  deter  or  prevent  a  resort  to  the  federal  courts 
to  have  them  declared  unconstitutional. 

They  contained  severe  penalties  and  provided  for  imprisonment 
of  the  officers  and  employees  who  failed  to  comply  with  their  pro- 
visions. 

Whatever  may  have  been  the  purpose  of  those  responsible  for  the 
enactment  of  these  laws,  it  is  sufficient  to  say  that  they  all  met  a 
common  fate  and  were  declared  invalid  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Ex  parte  Young  (209  U.  S.,  123). 

It  was  determined  in  that  case  that  these  laws,  by  reason  of  the 
provisions  for  extreme  penalties  and  severe  punishments,  were 
unconstitutional  and  void  and  were  intended  to  prevent  a  judicial 
review  of  the  sufficiencv  of  the  rates.  Other  efforts  have  been  made 
to  prevent  recourse  to  tb.c  federal  courts  to  test  the  constitutionality 
of  state  laws.  Proceeding.-^  have  been  brought  in  state  courts  so  as  to 
give  the  state  courts  jurisdiction  first  upon  the  theory  that  when  a 
federal  court  found  that  a  state  court  had  a^ssumed  jurisdiction  then 
the  federal  court  would  not  take  jurisdiction  of  the  case. 

I  have  had  some  recent  experience  myself  in  the  litigation  to  which 
I  have  referred  that  has  impressed  me  very  forcibly  with  the  fact  that 
there  is  a  disposition  abroad  to  prevent  recourse  to  the  federal  courts. 
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I  am  at  this  time  a  defendant  in  an  undisposed-of  case  in  the  supreme 
court  of  Kansas  that  was  brought  by  the  attorney-general  oi  that 
State  to  test  the  bank  guaranty  law  of  Kansas,  and  prevent  if  pos- 
sible, a  resort  in  the  first  instance  to  the  federal  court  to  determine 
its  validity. 

But  all  these  various  plans  and  devices  to  give  the  state  courts  ex- 
clusive jurisdiction  of  cases  enjoining  state  officers  have  failed  and  the 
federal  courts  ad*e  still  open  to  litigants  who  come  within  the  juris- 
diction vested  in  those  courts. 

After  failing  in  these  efforts  resort  is  now  had  to  this  proposed 
legislation,  hoping  that  through  Congress  a  result  may  be  obtained 
that  they  have  not  been  ablfe  to  obtain  in  any  other  way. 

Senator  Overman.  There  is  no  such  intention  with  regard  to  this 

bill.    • 

Mr.  Long.  I  am  not  speaking  of  the  purpose  of  the  author  of  the 
bill. 

Senator  Overman.  I  have  had  no  conference  with  anybody  what- 
ever about  it. 

Mr.  Long.  I  am  speaking  of  those  who  will  support  this  measure 
and  to  whom  it  will  most  strongly  appeal.  Your  purpose  in  the  biU, 
as  I  understood  from  the  statement  you  made  a  few  days  ago,  was 
to  relieve  a  single  federal  judge  from  the  embarrassment  that  might 
result  from  declaring  a  law  of  a  State  unconstitutional  and  invalid, 
your  purpose  being  to  divide  the  responsibility  so  that  it  would  not 
rest  on  a  single  federal  judge  but  would  be  divided  among  three. 

Senator  Overman.  If  you  argue  that  it  was  a  device  on  the  part 
of  the  States  to  keep  cases  out  of  the  federal  court,  let  me  ask  you 
how  the  State  of  North  Carolina  could  have  got  into  the  federal 
court  with  that  case  ?    It  was  a  State  case. 

Mr.  Long.  In  cases  of  this  character  diverse  citizenship  is  not  nec- 
essary. In  a  case  raising  the  constitutionality  of  a  state  statute  on 
the  ground  that  it  contravenes  the  Constitution  of  the  United  States, 
the  person  bringing  the  suit  need  not  be  a  citizen  of  another  State. 

Senator  Overman.  Why  could  not  such  cases  be  heard  in  a  state 
court?  Your  idea,  as  I  understand,  was  that  it  was  a  device  of  the 
State  to  keep  the  foreign  corporation  from  going  into  the  federal 
court.     IIow  could  that  nave  been  possible? 

Mr.  Long.  It  does  not  apply  to  foreign  corporations  only.  Any 
person  who  alleges  that  the  statute  contravenes  the  Constitution  of 
the  United  States  has  a  right  to  sue  in  a  federal  court,  though  he  be 
a  citizen  of  the  State  in  which  the  suit  is  brought. 

Senator  Overman.  The  question  could  as  well  be  settled  in  a 
state  court. 

Mr.  Long.  A  person  should  have  a  right  to  go  into  the  federal 
court. 

Senator  Overman.  I  think  the  state  judges  are  as  honest  as  the 
federal  judges. 

Mr.  Long.  That  may  be  •  but  it  is  in  the  interest  of  justice  to  have 
these  questions  finally  decided  by  the  Supreme  Court  of  the  United 
States  as  soon  as  possible. 

Senator  Overman.  They  can  go  to  the  Supreme  Court  and  get 
that  result  as  well  by  a  writ  of  error. 

Mr.  Long.  They  can  not. 

Senator  Overman.  Why  not? 
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Mr.  Long.  There  is  an  appeal  from  the  state  court  to  the  supreme 
court  of  the  State.  Then  a  writ  of  error  lies  from  the  supreme  court 
of  the  State  to  the  Supreme  Court  of  the  United  States.  When  a 
suit  is  brought  in  the  United  States  circuit  court  raising  the  con- 
stitutionality of  a  state  statute  on  the  ground  that  it  contravenes  the 
Constitution  of  the  United  States,  a  direct  appeal  from  the  final  decree 
may  be  taken  to  the  Supreme  Court  of  the  United  States.  In  the 
first  instance  you  have  three  courts  with  the  delays  incident  to  three 
hearings.  In  the  second  there  are  two  courts.  There  is  a  great 
saving  of  time  and  there  are  other  differences. 

Those  who  are  interested  in  upholding  the  statutes  of  the  State 
believe  they  have  certain  advantages  in  the  state  courts. 

Senator  Overman.  I  do  not  think  you  should  try  to  make  any 
reflections  on  the  author  of  this  bill  when  he  has  had  in  veiw  the  direct 
opposite  of  what  you  state. 

Mr.  Long.  I  do  not. 

Senator  Overman.  You  implied  that  one  of  its  objects  was  to 
deprive  the  people  of  the  protection  of  the  Supreme  Court  of  the 
United  States. 

Mr.  Long.  The  result  of  this  bill  will  be  to  partially  close  the  federal 
courts  and  interfere  with  and  impede  litigation  in  those  courts. 

Senator  Overman.  It  is  very  well  to  talk  about  the  results,  but  so 
far  as  concerns  the  purpose  of  the  bill  there  was  no  such  purpose  as 
you  have  in  mind. 

Mr.  Long.  I  understand  that  your  purpose  in  the  bill  \vas  to  divide 
the  responsibility  of  the  federal  judges,  so  that  a  single  federal  judge 
might  not  have  iro.posed  upon  him  the  responsibility  of  declaring  a 
statute  of  his  State  unconstitutional. 

Senator  Overman.  The  trouble  that  we  had  in  North  Carolina 
amounted  almost  to  a  revolution,  and  my  idea  was  that  if  three  judges 
would  act  on  a  great  constitutional  question  the  feelings  of  the  people 
would  not  be  so  aroused.  It  was  for  the  purpose  of  allaying  prejudice 
and  not  to  arouse  more  prejudice  that  the  bill  was  presented — pri- 
marily to  allay  the  prejudice  which  arose  in  my  State. 

Mr.  Long.  That  being  the  purpose,  I  want  to  call  3^our  attention 
to  the  results  that  will  follow  this  legislation.  The  federal  judges 
themselves  might  welcome  this  legislation,  because  it  certainly  is  not 
a  pleasant  duty  to  be  compelled  to  decide  that  an  act  is  unconstitu- 
tional after  it  has  been  passed  by  the  legislature  and  approved  by  the 
governor.  But,  be  that  as  it  may,  the  courts,  as  stated  in  the  Young 
case,  are  charged  with  that  responsibility,  and  they  can  not  evade  it. 

I  wish  to  call  your  attention  to  the  statement  m  the  Young  case, 
taken  from  an  earlier  decision  of  the  United  States  Supreme  Court  by 
Chief  Justice  Marshall: 

''It  is  most  true  that  this  court  will  not  take  jurisdiction  if  it  should 
not;  but  it  is  equally  true  that  it  must  take  jurisdiction  if  it  should. 
The  judiciary  can  not,  as  the  legislature  may,  avoid  a  measure  because 
it  approaches  the  confines  of  the  Constitution.  We  can  not  pass  it  by 
because  it  is  doubtful..  With  whatever  doubts,  with  whatever  diffi- 
culties, a  case  may  be  attended,  we  must  decide  it  if  it  be  brought 
before  us.  We  have  no  more  right  to  decline  the  exercise  of  juris- 
diction which  is  given  than  to  usurp  that  which  is  not  given.  The  one 
or  the  other  would  be  treason  to  the  Constitution.  Questions  may 
occur  which  we  would  gladly  avoid,  but  we  can  not  avoid  them.    All 
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we  can  do  is  to  exercise  our  best  judgment  and  conscientiously  per- 
form our  duty." 

That  is  the  position,  I  assume,  of  federal  judgf  s  generally  in  regard 
to  the  question  of  limiting  their  jurisdiction.  1  do  not  asK  that  this 
jurisdiction  be  retained  in  the  interest  of  the  judges  themselyes,  but 
m  the  interest  of  litigants  in  these  courts  who  nave  rights  that  should 
not  be  invaded. 

If  this  bill  becomes  a  law,  I  wish  to  call  your  attention  to  its  effects 
in  the  .eighth  circuit,  where  I  live.  That  circuit  comprises  12  States 
and  1  Territory.  It  extends  from  the  Canadian  line  on  the  north  to 
Texas  and  Liouisiana  on  the  south;  from  the  Mississippi  River  on  the 
east  to  beyond  the  summit  of  the  Rocky  Mountains  on  the  west. 
In  that  circuit  there  are  four  circuit  judges.  Those  judges  are  now 
almost  entirely  occupied  with  their  duties  in  holding  tne  circuit  court 
of  appeals.  One  oi  those  judges— Judge  Hook — Uves  at  Leaven- 
wortn,  Kans.  He  is  hardly  ever  there.  He  has  held  the  circuit  court 
in  our  State  only  once  or  twice  since  his  appointment  as  circuit  judge 
seven  years  ago.  Another  judge  lives  at  Cheyenne,  Wyo.,  another 
at  St.  Iraul,  AGnn.,  and  the  fourth  at  St.  Louis.  Mo. 

Those  judges  spend  their  time  almost  entirely  either  at  St.  Louis. 
Mo.,  or  at  ^.  Paul,  Minn.,  engaged  in  appellate  work.  If  this  bill 
becomes  a  law,  it  will  be  necessary  for  litigants  in  Kansas  to  g[o  either 
to  St.  Louis  or  to  St.  Paul  to  present  an  application  of  this  £ind.  It 
would  be  necessary  for  persons  living  in  Utah  to  go  across  the  States 
of  Colorado,  Kansas,  and  Missouri  to  St.  Louis,  or  still  farther,  to 
St.  Paul,  in  order  to  present  such  an  application.  After  the  appli- 
cation is  presented  it  would  be  necessary  to  assemble  three  judges 
and  have  the  hearing  either  at  one  of  the  places  named,  or  the  judges 
would  be  compelled  to  leave  their  appellate  work  and  go  to  the  State. 
The  district  judge  who  lives  in  the  State  in  which  the  controversy 
arose  would  not  necessarily  be  one  of  the  judges  who  heard  the 
application.  He  would  be  only  one  of  the  three  when  called  in  by 
the  circuit  judge  to  whom  the  application  was  made. 

Something  was  said  the  other  day  about  the  hardship  on  the  repre- 
sentatives of  railroad  corporations  who  were  compellea  to  make  such 
applications.  If  it  is  a  hardship  on  them,  it  is  a  greater  hardship  on 
persons  and  on  other  corporations  who  have  not  the  facilities  wnich 
they  have  for  travel  without  expense.  It  is  a  hardship  on  any  person 
desu'ing  to  go  into  a  federal  court  with  questions  of  this  kind  to  have 
the  bill  passed. 

From  time  immemorial — ^for  three-quarters  of  a  century — the 
district  judge  has  sat  in  the  circuit  court,  and  since  the  organization 
of  the  court  of  appeals  the  circuit  courts  in  our  circuit  are  held  almost 
exclusively  by  the  district  judges.  If  this  bill  becomes  a  law,  a  single 
district  judge  sitting  in  his  own  court  would  still  have  a  right  to  de- 
prive a  citizen  of  his  life  or  liberty.  Sitting  as  a  district  judge,  he 
would  have  the  right  to  settle  great  estates  in  bankruptcy.  Sitting 
in  the  circuit  court,  he  would  nave  the  right  to  declare  unconstitu- 
tional a  law  of  Congress.  He  would  possess  the  power  to  appoint 
receivers,  to  grant  injunctions  in  other  cases,  ana  the  only  power 
taken  from  him  would  be  that  of  restraining  a  state  officer  from  en- 
forcing a  state  statute.  In  that  respect  alone  the  district  judge 
would  be  held  not  sufficiently  qualified  or  able  to  pass  on  the  questions 
involved  in  such  a  case. 
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Is  there  anything  in  the  enactment  of  a  state  law  that  makes  it  so 
sacred  ?  Is  it  enacted  with  more  care  and  deliberation,  that  it  should 
have  different  treatment  from  a  law  of  Congress  ? 

It  is  somewhat  difficult  to  say  just  what  course  should  be  pursued 
in  regard  to  this  present  bill.  It  has  been  reported  to  the  Senate. 
It  is  now  upon  the  Senate  Calendar.  It  is  not  oefore  the  committee, 
but  an  arrangement  has  been  made  for  this  hearing  with  the  under- 
standing that  the  full  committee  shall  reconsider  the  bill  and  report 
to  the  Senate  either  that  the  bill  be  passed  in  its  present  form  or  that 
certain  amendments  shall  be  made  to  it. 

I  think  the  bill  is  wrong  in  principle.  I  think  the  bill  should  not 
be  passed  at  all.  But  if  there  is  to  be  le^lation  on  this  subject  I 
think  the  substitute  referred  to  is  preferable  to  this  bill.  I  think  the 
best  plan  to  pursue  is  to  enact  no  legislation  at  all.  Leave  the 
federal  courts  with  their  present  jurisdiction  in  relation  to  these 
matters.  If  that  is  not  possible,  then  the  substitute  is  not  as  bad  a 
proposition  as  tlie  pending  bill. 

The  most  extreme  proposition  would  be  for  Congress  to  abolish 
the  federal  courts  or  reduce  the  number  of  districts.  That,  of 
course,  is  not  thought  of.  The  result  will  be  in  a  measure  to  deter 
litigants  from  going  into  federal  courts.  I  think  there  can  be  no 
question  but  that  such  a  result  will  follow.  If  that  be  true,  it  is  a 
aeparture  by  Congress  from  the  policy  which  has  been  pursued  by 
Congress  since  the  foundation  of  the  Government. 

What  has  been  the  policy  of  Congress  in  relation  to  the  federal 
courts?  It  has  been  to  bring  them  nearer  to  the  people.  It  has 
been  to  make  them  more  accessible  to  those  who  had  a  right  to  use 
them.  It  has  not  been  to  restrict  them  or  to  make  them  hard  of 
access.  Twenty  years  ago  the  people  hesitated  about  going  into 
the  federal  courts  for  the  reason  that  the  docket  of  the  Supreme 
Court  was  overcrowded  so  that  it  was  almost  impossible  to  get  a 
final  determination  of  a  case.  Wliat  did  Congress  do  ?  It  created 
the  United  States  circuit  court  of  appeals,  where  appeals  might  be 
taken  in  most  cases  from  the  district  and  circuit  courts,  leaving  only 
to  the  Supreme  Court  of  the  United  States  appeals  where  constitu- 
tional questions  were  involved  and  a  few  other  classes  of  cases. 

Senator  Overman.  More  than  a  hundred  years  ago  they  provided 
that  no  injunction  should  be  granted  to  prevent  the  execution  of  a 
state  law. 

Mr.  Long.  What  was  the  effect  of  the  legislation  creating  the  cir- 
cuit court  of  appeals  in  each  circuit  ?  The  result  was  to  enable  the 
Supreme  Court  of  the  United  States  to  clear  its  docket,  and  thus  get 
a  quicker  consideration  of  suits  brought  to  that  court.  And  the 
result  of  that  was  to  increase  litigation  in  the  federal  courts. 

The  same  policy  of  Congress  is  shown  in  the  increase  of  the  number 
of  districts.  States  have  been  divided  into  two  and  sometimes 
three  districts  for  the  purpose  of  bringing  the  federal  courts  nearer 
to  the  litigants. 

Additional  judges  have  been  appointed  without  dividing  the  dis- 
tricts in  order  that  cases  might  be  tried  more  quickly  with  two  judges 
than  with  one.  Divisions  have  been  made  in  the  different  districts. 
In  my  State  the  federal  courts  were  formerly  held  at  only  two 

; laces.     Now  federal  courts  in  that  State  may  be  held  at  six  places. 
'he  policy  on  the  part  of  Congress  for  a  hundred  and  twenty  years 
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has  been  to  bring  the  federal  courts  nearer  to  the  people,  to  make 
them  accessible,  to  arrange  it  so  that  persons  who  had  Utigation 
properly  brought  in  these  courts  could  resort  to  them  with  as  little 
expense  as  possible. 

The  proposition  contained  in  this  bill  is  restrictive.     It  will  deter 

Eeople  from  going  into  these  courts,  because  of  their  inaccessibility, 
ecause  of  the  difficulty  which  will  be  experienced  in  operation  of  the 
machinery  provided  in  the  biU. 

It  is  more  difficult  to  get  two  judges  to  hear  a  suit  than  one;  still 
more  diU£cult  to  obtain  tnree  judges  than  two.  So  it  is  that  by  the 
provisions  of  this  bill  the  result  will  be  to  deter  litigants  from  going 
mto  the  federal  courts.  It  will  be  difficult  to  get  a  hearing.  Con- 
gress in  the  bill  is  called  upon  to  discriminate  against  its  own  courts. 

These  are  some  of  the  objections  I  have  to  the  bill  in  its  present 
form.  The  objections  also  apply  to  the  substitute  that  has  been 
suggested,  but  not  to  the  degree  that  it  does  to  the  biU  in  its  present, 
form. 

The  wise  course  to  pursue  in  this  matter  is  to  uphold  the  federal 
courts  and  retain  their  present  jurisdiction.  Let  the  present  powera 
of  district  and  circuit  judges  be  left  unimpaired  in  dealing  with  th^ 
statutes  of  the  States. 

(The  subcommittee  then  adjourned  until  Thursday,  February  3,  at 
3  p.  m.) 

THUBSDAY,  FEBBTTABT  3,  1910. 

Committee  on  the  Judiciary, 

United  States  Senate, 

The  committee  met  at  3  p.  m. 
Present:  Senator  Overman. 

ABGUMEITT   OF  JAMES   A.   EMEBT,   ESQ. 

Mr.  Emery.  I  ask  that  a  copy  of  Senate  bill  3724,  to  which  my 
remarks  are  addressed,  be  spread  upon  this  record. 
(The  bill  is  as  follows:) 

[S.  3724,  Sixty-first  Congreafl,  second  sessioii.] 

"A  BILL  Regulating  injunctions  and  the  practice  of  the  district  and  circuit  courts 

of  the  United  States. 

"5«  it  eruicted  by  the  Senate  and  House  of  RepreserUaiives  of  the 
United  States  of  America  in  Congress  assemlied,  'Hi  at  no  temporary 
or  interlocutory  injunction  or  temporary  restraining  order  or  decree 
suspending  or  restraining  the  enforcement,  operation,  or  execution 
of  any  statute  of  any  State  by  restraining  the  action  of  any  officer  of 
such  State  in  the  enforcement  or  execution  of  such  statute  shall  be 
issued  or  granted  by  any  circuit  or  district  court  of  the  United  States 
or  by  any  judge  or  justice  thereof  upon  the  ground  of  unconstitu- 
tionalty  of  the  statute,  unless  the  appUcation  for  the  same  shall  be 
presented  to  a  circuit  judge  and  shall  be  heard  and  determined, 
upon  issue  made  and  proof  taken  by  affidavit  or  otherwise,  by  three 
judges,  of  whom  two  shall  be  circuit  judges  and  the  third  may  bo 
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either  a  circuit  or  a  district  judge,  and  unless  a  majority  of  said 
three  judges  shall  concur  in  granting  such  application.  Whenever 
such  application,  as  aforesaid,  is  presented  to  a  circuit  judge  he  shall 
immediately  call  to  his  assistance,  to  hear  and  determine  the  appU- 
cation,  one  circuit  judge  and  one  district  judge  or  another  circuit 
judge.  Said  application  shall  not  be  heard  and  determined  until 
five  days'  notice  of  the  hearing  has  been  given  to  the  governor  and 
attorney-general  of  the  State  and  such  other  persons  as  may  be 
defendants  in  the  suit:  Provided,  That  if  a  majoritj  of  said  judges 
are  of  the  opinion  at  the  time  notice  of  said  hearing  is  given  as  afore- 
said, that  irreparable  loss  and  damage  would  result  to  the  applicant 
unless  a  temporary  restraining  order,  pending  the  period  of^the  re- 
quired notice,  is  granted,  a  majority  of  said  judges  may  grant  such 
order,  but  the  same  shall  only  remain  in  force  until  the  hearing  and 
determination  of  the  application,  upon  due  notice  as  aforesaid,  has 
taken  place.  That  an  appeal  may  be  taken  directly  to  the  Supreme 
Court  of  the  United  States  from  any  order  or  decree  grantmg  or 
denying,  after  notice  and  hearing,  a  temporary  or  interlocutory 
injunction  or  restraining  order  in  such  case;  and  the  hearing  of  sucn 
appeal  shall  take  precedence  over  all  other  cases  except  those  of  a 
smiilar  character  and  criminal  cases." 

Mr.  Emery.  In  opposition  to  this  biU  I  represent  protestants  of  a 
character  entirely  different  from  those  who  have  heretofore  appeared. 
I  present  the  protest  and  objection  of  a  great  number  of  American 
business  men  and  manufacturers,  members  of  the  National  Associa- 
tion of  Manufacturers,  and  some  225  commercial,  mercantile,  and 
industrial  organizations,  doing  business  in  many  States  of  the  Union, 
typical  representatives  of  the  great  middle  class  of  American  mer- 
chants and  manufacturers  who  employ  the  vast  body  of  salesmen, 
mechanics,  and  laborers  who  support  the  structure  of  American  indus- 
try. The  National  Association  of  Manufacturers  alone  in  its  con- 
stituent units  represents  an  investment  of  approximately  ten  billons 
of  dollars,  and  its  members  employ  in  the  neighborhood  of  two 
milUons  of  men. 

Senator  Overman.  Do  these  organizations  include  what  are  known 
as  the  trusts  ? 

Mr.  Emery.  No;  you  will  perceive  by  an  examination  of  the  list 
of  organizations  ana  associations  represented,  which  I  will  file  with 
the  clerk  of  the  committee,  that  I  speak  for  independent  manufac- 
turers, the  local  trade  and  commercial  organizations  representing 
merchants,  manufacturers,  and  commercial  agents  of  innumerable 
cities. 

The  interest  of  this  great  constituency  in  this  bill  proceeds  from  a 
very  deep-seated  concern  for  the  preservation  of  the  full  power  of 
the  equity  arm  of  the  judiciary,  and  we  are  no  less  apprehensive  of 
the  immediate  and  direct  effect  of  tliis  measure  than  its  indirect  and 
remote  consequence — that  serious  danger  which  flows  from  the  estab- 
lishment of  far-reaching  precedents.  In  our  complex  commercial 
and  industrial  system  prevention  is  more  important  than  cure;  pre- 
ventive justice  almost  more  essential  than  corrective  or  compensatory 
law.  The  citizen  engaged  in  industry  and  commerce  must  therefore 
view  with  alarm  a  proposal  which  not  only  makes  it  difficult,  and 
under  some  conditions  practically  impossible,  to  obtain  speedy  and 
adequate  protection  against  trespass  of  State  officers  acting  under 
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authority  of  invalid  legislation,  but  establishes  a  precedent  for  inter- 
posing obstructions  to  the  speedy  application  of  equitable  remedies 
in  other  fields  of  action. 

This  feeling  is  by  no  means  confined  to  laymen.  The  most  emi- 
nent minds  on  the  oench  and  at  the  bar  have  frecjuently  emphasized 
the  necessity  of  preserving  the  equity  power  in  its  fullness  and  pro- 
tecting its  exercise  against  the  hastjr  and  crippling  restrictions  of 
ill-advised  though  well-intentioned  legislation. 

Addressing  himself  to  this  very  subject,  Mr.  Justice  Brewer,  of  the 
Supreme  Court  of  the  United  States,  during  an  address  delivered  in 
Brooklyn,  N.  Y.,  November  23,  1909,  used  tnis  emphatic  language: 

"Government  by  injunction  has  been  an  object  of  easy  denunci- 
ation. So  far  from  restricting  this  power,  there  never  was  a  time 
when  its  restricted  and  vigorous  exercise  was  worth  more  to  the 
Nation  and  for  the  best  interests  of  all.  As  population  becomes  more 
dense,  as  business  interests  multiply  and  crowd  each  other,  the 
restraining  power  of  a  court  of  equity  is  of  far  greater  importance 
than  the  punishing  power  of  a  court  o/^ criminal  law. 

"The  best  scientific  thought  of  the  day  is  along  the  lines  of  pre- 
vention rather  than  those  of  cure.  We  aim  to  stay  the  spread  of 
epidemics  rather  than  permit  them  to  run  their  course,  and  attend 
solely  to  the  work  of  curing  the  sick.  And  shall  it  be  said  of  the  law, 
which  claims  to  be  the  perfection  of  reason  and  to  express  the  highest 
thought  of  the  day,  that  it  no  longer  aims  to  prevent  the  wrong,  but 
limits  its  action  to  the  matter  of  punishment  ? 

"To  take  away  the  equitable  power  of  restraining  wrong  is  a  step 
backward  toward  barbarism  rather  than  forward  toward  a  higher 
civilization.  *  *  *  Courts  make  mistakes  in  granting  injunc- 
tions. So  they  do  in  other  orders  and  decrees;  but  shall  the  judicial 
power  be  taken  away  because  of  their  occasional  mistakes  ?  The 
argument  would  lead  to  the  total  abolition  of  the  judicial  f unction. *' 

In  1895,  noting  with  prophetic  foresight  certain  critical  tendencies 
of  the  hour,  the  President,  then  Judge  Taft,  thus  addressed  the 
American  Bar  Association: 

"It  will  not  be  surprising  if  the  storm  of  abuse  heaped  upon  the 
Federal  courts,  and  tne  political  strength  of  popular  groups  whose 

f)lans  of  social  reform  have  met  obstructions  in  those  tribunals,  shall 
ead  to  serious  effort,  through  legislation,  to  cut  down  their  juris- 
diction and  cripple  their  efficiency.  If  this  comes,  then  the  respon- 
sibility for  its  effects,  whether  good  or  bad,  must  be  not  only  with 
those  who  urged  the  change,  but  also  with  those  who  did  not  strive 
to  resist  its  coming.'* 

That  serious  warning  is  no  less  applicable  to  legislation  of  this 
character  than  to  demands  made  at  that  tijne  and  continued  in  this 
day  by  forces  seeking  to  destroy  the  efficiency  of  judicial  protection, 
that  they  might  free  their  illegal  acts  from  the  restraints  of  the 
courts. 

As  I  understand  it^  this  bill  substantiallv  provides  that  no  officer  of 
a  State  shall  be  temporarily  restrained  from  carrying  into  effect  a 
legislative  enactment  unless  the  application  for  the  injunction  shall 
be  presented  to  a  circuit  judge  ana  be  heard  and  determined  upon 
issue  made  and  proof  taken  by  three  judges,  of  whom  two  shall  be 
circuit  judges  and  the  third  may  be  either  a  circuit  or  a  district 
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judge.     A  majority  of  said  three  judges  mu^t  concur  to  grant  such 
application. 

Before  any  judicial  action  may  be  had  on  the  application,  the  cir- 
cuit judge  to  whom  it  is  addressed  must  convene  to  act  with  him  in 
hearmg  and  determining  it,  either  two  other  circuit  judges  or  a  cir- 
cuit and  a  district  judge,  after  five  days'  notice  having  been  given  to 
the  governor  and  attorney-general  of  the  State  and  such  other  per- 
sons as  may  be  defendants  in  the  suit. 

But  should  a  majority  of  the  judges  at  the  time  notice  of  the 
application  is  given  believe  that  irreparable  loss  and  damage  will 
result  to  the  applicant,  unless  a  temporary  restraining  order  issues 
pending  the  hearing  of  the  application,  a  majority  of  the  ludges  may 
grant  such  order,  which,  however,  shall  remam  in  force  only  until  the 
hearing  and  determination  of  the  application. 

In  response  to  the  criticism  of  those  who  have  j)receded  me  in  this 
discussion,  certain  changes  in  the  language  of  the  bill  have  been  made, 
but  they  do  not  substantially  alter  it  or  modify  its  purpose.  This 
measure  is  not  by  its  language  confined  to  that  narrow  class  of  ques- 
tions which  have  arisen  in  controversies  between  citizens  and  state 
officers,  in  which  it  has  been  a  delicate  question  as  to  whether  or  not 
suit  was  actually  being  brought  against  the  State  in  violation  of  the 
eleventh  amendment  to  the  Constitution.  The  procedure  of  this  bill 
must  be  followed,  even  though  a  state  officer  is  about  to  infliqt  irrepa- 
rable damage  by  enforcement  of  any  enactment  of  the  State,  however 
obviously  invalid  upon  its  face,  ana  however  serious  majr  be  the  con- 
sequences of  the  officer's  irresponsible  and  unauthorized  action. 
Under  such  circumstances  I  need  not  demonstrate  to  you,  sir,  the 
right  of  a  citizen  to  his  constitutional  guaranty  of  protection.  In  our 
dual  form  of  government  we  have  not  only  provided  for  the  protection 
of  the  citizen  against  the  encroachment  of  his  fellows,  but  we  have 
likewise  given  a  safeguard  against  that  which  is  treaspass  by  apolitical 
agent  of  the  State  when  he  acts  in  excess  of  or  in  contradiction  with 
his  delegated  authority.  As  the  Supreme  Court  put  it,  with  clearness 
and  force,  as  the  State  **can  act  and  speak  only  by  law,  whatever 
it  does  say  and  do  must  be  lawful."  And,  therefore,  when  officers 
act  without  vaUd  authority,  it  is  *'the  mere  wrong  and  trespass  of 
individuals  who  falsely  speak  and  act  in  its  name."  (Poindexter  v. 
Greenhow,  114  U.  S.,  290.) 

In  a  series  of  great  decisions  from  Osborne  t;.  The  United  States 
to  Ex  parte  Young,  our  Supreme  Court  has  settled  beyond  contro- 
versy that  when  the  State  is  not  an  actual  party  to  the  record,  and 
the  judgment  in  the  suit  can  not  take  the  State  s  property  or  fasten 
liens  upon  it  or  direct  the  disposition  of  funds  in  its  treasury,  or 
compel  the  State,  indirectly,  by  controlUng  its  officers,  to  penorm 
any  contract,  or  pay  any  debt,  or  to  govern  the  exercise  of  any  dis- 
cretion'vested  in  any  officer  in  the  execution  of  a  valid  statute,  the 
State  is  not  a  real  party,  and  the  proceedings  are  not  held  to  be  a 
suit  against  the  State.  I  believe,  sir,  that  an  examination  of  the 
entire  record  of  those  delicate,  yet  not  to  be  avoided,  controversies 
between  citizens  asserting  their  rights  and  state  officers  executing 
invalid  legislation  will  show  to  the  satisfaction  of  any  impartial  mind 
that  the  federal  judiciary,  in  the  language  of  the  great  John  Marshall 
to  the  Philadelphia  bar,  **has  never  sought  to  enlarge  the  judicial 
power  beyond  its  proper  bounds,  nor  feared  to  carry  it  to  the  fullest 
xtent  that  duty  required." 
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But  indeed,  as  he  also  said,  in  an  oft-quoted  case,  ''the  judiciary 
may  not  take  jurisdiction  if  they  can  not,  but  may  not  avoid  it  if 
they  should." 

Now,  sir,  as  industry  and  commerce  have  expanded  to  their  present 
vast  proportions  with  the  growth  of  our  common  country,  they 
have  done  so  under  the  persisting  and  necessary  assurance  oi  speedy 
and  secure  protection  to  the  rmits  of  those  engaged  in  sustaining 
the  industry  of  this  nation.  That  security  is  not  only  essential  to 
the  maintenance  of  their  own  rights  and  privileges,  their  confidence 
and  happiness,  but  that  of  those  countless  thousands  whose  remmier- 
ative  employment  and  consequent  peace  and  comfort  is  dependent 
upon  the  continuance  of  every  remedy,  or  its  eauivalent,  essential 
to  the  protection  of  fundamental  personal  and  property  rights. 
Every  day  federal  and  state  courts  witnin  their  respective  jimsdictions 
are  petitioned  to  exercise  those  necessary  powers  with  which  experi- 
ence makes  even  the  laymen  intelligently  familiar.  He  relies  upon 
their  continuance,  be  he  employer  or  employee,  an  investor  or  a 
director  of  investments,  the  head  of  a  corporation,  directing  its  affairs, 
or  a  workman,  dependent  to  a  large  degree  for  steady  employment 
upon  the  continuea  security  and  prosperity  of  his  employer's  business. 
Every  day  federal  courts,  in  the  exercise  of  their  jurisdiction,  are 
providing  protection  against  trespass,  nuisances,  restraints  of  trade, 
unfair  competition,  infringement  upon  patents,  copyrights,  trade- 
marks, trade  symbols,  ana  all  the  various  devices  by  which  rights 
and  privleges  are  threatened  with  injury,  which  equity  can  alone 
prevent. 

But,  sir,  time  brings  changes.  As  commerce  and  industry  become 
more  extensive  and  complex  new  occasions  arise  for  the  application 
of  ancient  remedies.  Our  courts  present  the  continuous  spectacle 
of  old  principles  applied  to  new  sets  of  facts,  and  while  in  the  past 
the  protection  guaranteed  in  our  organic  law  against  the  unauthorized 
interference  of  the  people's  agents  with  the  fundamental  rights  of  the 
people  themselves  nas  been  continuously  invoked  in  the  course  of 
^n^oveiBies  that,  have  constantly  arisen  during  one  hundred  and 
thirty  years  of  national  life,  the  more  frequent  exercise  of  the  various 
regulative  powers  of  the  State  has  more  frequently  raised  contro- 
versies between  the  citizens  and  the  officers  of  the  State  in  the  last 
few  years. 

The  volume  of  legislation  has  enormously  increased  in  state  and 
national  legislatures.  During  the  Sixtieth  Congress  approximately 
40,000  bills  were  introduced  m  the  House  and  Senate,  and  exclusive 
of  private  bills  and  resolutions  326  became  laws.  In  1909,  45,330 
bills  were  introduced  in  the  legislatures  of  39  States,  and  12,508  of 
these  bills  became  law.  In  Great  Britain  during  the  same  period 
647  bills  were  introduced  into  Parliament  and  239  enacted.  Thus, 
in  Great  Britain  one  bill  was  introduced  into  ParUament  for  approx- 
imately every  77,000  inhabitants,  in  the  United  States  one  for  every 
600.  Here  one  bill  was  enacted  into  law  for  practically  every  6,000 
inhabitants,  in  Great  Britain  one  for  every  175,000.  Doubtless  the 
difference  in  our  form  of  government,  the  complexity  and  extent  of 
our  industrial,  commercial,  pkolitical,  and  social  activity,  makes  regu- 
lation more  necessary  here  than  abroad;  but  be  that  as  it  may,  the 
activity  of  our  legislatures  in  prescribing  new  rules  of  conduct  makes 
it  more  important  than  ever,  with  all  due  regard  and  respect  for  their 
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powers,  that  the  rights  of  the  citizen  shall  be  caref uDy  protected  by 
the  very  system  of  judicial  checks  which  he  has  hlmseli  prescribed. 
For  it  is  but  natural,  in  the  proportionately  small  amount  of  time 
that  can  be  given  in  our  brief  legislative  sessions  to  such  numerous 
and  varied  proposals  covering  so  many  departments  of  activity, 
with  which  legislators  can  not  become  sufficiently  famihar,  that  error 
should  creep  into  enactments  and  that,  in  response  to  his  honest 
desires,  the  needs  of  the  moment,  perhaps  the  clamors  of  the  hour, 
the  hurried  lawmaker  may  fall  into  error  of  the  most  serious  character. 

If,  sir,  I  have  dwelt  at  length  upon  these  considerations,  aroused  by 
a  study  of  this  measure,  I  do  so  to  suggest  the  ground  of  this  apprehen- 
sion which  rests  in  the  mind  of  the  ousiness  world  in  contemplating 
the  very  radical  proposals  of  this  measure. 

I  think,  sir,  I  apprehend  quite  clearly  your  motive  in  presenting 
this  bill  as  distinct  from  the  purpose  of  the  measure  itself.  You  have 
stated  quite  clearly  that  you  believe  the  resentment  aroused  in  your 
State,  and  in  other  States  of  the  Union  by  the  decisions  of  federal 
judges  invalidating  an  act  of  the  state  legislature,  would  be  calmed 
if  three  judges,  rather  than  one,  made  the  decision.  But,  sir,  I  sub- 
mit that  however  laudable  your  motive,  the  measure  is  effectuated 
by  means  subject  to  the  most  serious  objection,  for,  first,  the  meas- 
ure results  in  tne  most  invidious  discrimination  against  federal  judges. 
If  the  bill  be  motived  by  a  desire  to  cause  three  judges  to  join  in  all 
decisions  invalidating  state  legislation,  the  measure  is  most  incom- 
plete, for  questions  affecting  the  validity  or  constitutionality  of 
state  legislation  would  still  be  decided  by  one  federal  judge  on  appli- 
cation tor  writs  of  habeas  corpus  or  mandate.  In  fact,  the  enforce- 
ment of  this  bill  would  present  the  curious  spectacle  of  one  federal 
judge  possessing  the  power  to  invalidate  an  act  of  the  state  legislature, 
whue  three  federal  judges  would  be  essential  to  protect  a  citizen  by 
injunction  against  the  enforcement  of  the  law  which  one  of  the 
number  might  have  declared  unconstitutional. 

If  this  bill  were  law  one  judge  of  an  inferior  state  court  could 
restrain  a  state  officer  in  the  execution  of  an  enactment  of  his  State; 
the  same  judge  could  Ukewise  restrain  the  execution  of  the  act  of  the 
Congress,  whue  it  would  reauire  three  federal  judges  to  give  to  a  citi- 
zen of  the  State  or  of  the  United  States  the  same  constitutional  pro- 
tection given  by  the  judge  of  the  inferior  state  court.  And  wnile 
the  single  federal  judge  might  still  invaUdate  an  act  of  Congress,  or 
restrain  it  execution,  he  would  be  powerless  to  give  equitable  protec- 
tion against  the  enforcement  of  the  statute  of  a  State,  althougn  upon 
its  face  it  might  not  only  be  a  plain  violation  of  the  constitutional 
right  of  the  citizen,  but  might  have  been  so  declared  by  a  court  of 
the  United  States.  For,  sir,  under  the  language  of  tms  bill,  even 
though  the  legislative  act  of  a  State  were  invalidated  by  the  circuit 
bench  or  by  the  Supreme  Court  of  the  United  States  itself,  an  attempt 
to  enforce  it  at  a  future  time,  or  to  enforce  its  civil  provisions  if  it 
had  been  invalidated  upon  a  criminal  procee'ding,  could  not  be 
restrained  by  a  single  federal  judge. 

Senator  Overman.  Do  you  suppose  that  an  attorney-general  would 
attempt  to  enforce  any  act  declared  unconstitutional  by  a  court? 

Mr.  Emery.  They  have  done  so. 

Senator  Overman.  By  the  circuit  court  of  the  United  States  or  the 
court  of  appeals  ? 
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Mr.  Emery.  I  will  say  that  State  officers  have  attempted  to  enforce 
the  civil  provisions  of  acts  which  have  been  declared  unconstitutional 
in  criminal  proceedings.  That  they  have  revived  acts  remaining  upon 
statute  books  but  invalidated  in  an  earlier  day;  and>  finally,  I  will 
offer  you  instances  where  a  State  has  persistently  endeavored  to 
enforce  legislation  against  a  particular  class  of  persons,  although  its 
purpose  and  principle  has  been  repeatedly  and  severely  condemned 
in  judicial  proceedings.  Furthermore,  I  submit  that  with  human 
nature  as  it  is,  and  the  experience  which  we  have  had  of  the  extent  to 
which  popular  excitement  and  prejudice  may  find  expression  in,  if 
you  please,  ephemeral  legislation,  is  it  wise  to  cripple  a  protective 

{)ower  which  our  past  tells  us  is  necessary  and  without  which  the 
uture  may  offer  unpleasant  spectacles  of  foolish  prejudice  and  bitter 
judgment  expressing  itself  at  the  expense  of  rights  left  in  the  midst  of 
evanescent  outbursts  of  feeling  without  adequate  means  of  protection. 

Senator  Overman.  There  is  no  limitation  in  this  bill  on  the  right 
of  injunction. 

Mr.  Emery.  No;  but  it  is  made  more  difficult  of  obtainment. 

Senator  Overman.  But  there  is  nothing  in  this  bill  to  prevent  an 
injunction  from  being  obtained  ? 

Mr.  Emery.  No;  but  it  could  be  had  onlj  by  complying  with  the 
provisions  of  this  bill,  and  in  that  connection  let  me  diverge  a  mo- 
ment from  the  more  fundamental  objections  which  I  am  consider- 
ing to  call  your  attention  to  the  practical  difficulty  of  complying  with 
its  requirements. 

To  obtain  even  a  temporary  restraining  order,  it  is  necessary  for  the 
circuit  judge  to  whom  application  is  made  to  call  two  other  circuit 
judges  or  a  circuit  and  district  judge  to  his  aid.  It  has  been  sug- 
gested that  the  bill  does  not  ret^uire  three  judges  to  sit  together  upoa 
an  application  for  a  restraining  order;  that,  in  fact,  consecutive 
hearings  may  be  had,  the  attorney  for  the  petitioner  proceeding  from 
one  judge  to  the  other  until  he  secures  the  assent  of  the  majority  of 
the  three.  Without  dealing  with  the  obstacles  this  presents  of 
securing  a  speedy  remedv,  to  which  a  plaintiff  may  be  entitled,  I  can 
not  see  now,  in  view  of  tfie  express  purpose  of  the  bill,  this  interpreta- 
tion can  be  given  to  its  plain  intent  and  language.  The  veiy  object 
of  the  bill  is  to  secure  a  meeting  of  three  judicial  minds.  If  this  be 
not  so,  the  very  motive  of  the  bnl  is  not  realized.  But  however  that 
may  be,  the  practical  difficulties  of  obtaining  the  simultaneous  or 
consecutive  consent  of  two  circuit  judges  and  one  district  judge  to  a 
temporary  order  would,  under  existing  circumstances,  present  such 
insuperable  difficulties  as  to  seem  to  amount  to  a  practical  denial  of 
due  process  of  law.  To  say  the  least,  it  is  placing  continuous  obstacles 
in  the  pathway  of  the  petitioner  for  reUef  and  it  reverses  our  whole 
theory  and  tendency  in  remedial  legislation.  It  has  been  the  glory 
of  our  legal  system  tnat  we  have  sought  to  bring  justice  to  the  suitor's 
door  and  place  at  his  very  hand  remedies  required  for  the  protection  of 
his  rights,  while  this  measure  would  send  the  suitor  rambUng  over 
circuite  thousands  of  miles  in  extent  in  a  vain  endeavor  to  find  his 
remedy  before  the  injury  against  which  he  sought  protection  had 
resulted  in  irreparable  damage. 

There  are  to-day  some  thirty  circuit  and  eiehty-odd  district  judges. 
CSrcuit  judges  are  almost  exclusively  engagea  in  appellate  work,  and 
if  in  compliance  with  this  measure  two  of  them  in  any  circuit  sat  in 
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the  original  hearing  they  would  by  that  act  disqualify  themselves 
from  appellate  consideration  of  the  same  case.  As  a  matter  of  fact, 
the  circuit  judges  rarely  sit  in  circuit  courts,  and  I  doubt  that  in  any 
city  or  State  of  the  Union — other  than  New  York — it  would  be  possible 
to  promptly  get  two  circuit  judges  prepared  to  perform  the  duty 
devolving  upon  them  under  this  bill.  On  the  contrary,  even  in  New 
York,  they  might  properly  be  engaged  in  appellate  duty  that  would 
prevent  or  greatly  delay  them  in  nearing  the  application  for  a  remedy 
perhaps  sacSy  needed. 

To  illustrate  the  difficultv  of  obtaining  the  assistance  of  the  presence 
of  circuit  judges  required  by  this  bill,  I  need  only  call  your  attention 
to  the  followmg  condition  m  the  circuit  courts  during  the  calendar 
year  of  1908:  District  judges  held  the  circuit  exclusively  in  the  States 
of  Arkansas,  Colorado,  Florida,  Idaho,  Iowa,  Kansas,  Kentucky, 
Mississippi,  Montana,  Nebraska,  Nevada,  New  Jersey,  North  Dakota, 
Ohio,  Oklahoma,  South  Carolina,  South  Dakota,  Texas,  Utah,  Ver- 
mont, Wyoming,  and  Washington. 

In  the  eastern  and  western  districts  of  Michigan  the  circuit  court 
was  held  by  a  circuit  judge  but  one  day;  in  Connecticut  but  eight 
days;  in  New  Hampshire  but  two  days;  in  the  northern,  eastern,  and 
western  districts  of  New  York  but  one  day;  in  the  eastern  and  south- 
ern districts  of  Illinois,  not  at  all. 

In  your  own  State  of  North  Carolina  there  are  two  districts,  the 
eastern  and  western.  The  eastern  district  held  at  Raleigh,  Newbem, 
Wilmington,  EHzabeth  City,  exclusively  by  district  judges;  at  Wash- 
ington twice  by  circuit  judges.  In  the  western  district  at  Greens- 
boro, Statesvilfe,  and  Wukesboro,  exclusively  by  district  judges. 

Out  of  seventeen  thousand  nine  hundred  and  forty-six  days  on 
which  circuit  court  was  held,  district  judges  held  the  court  nfteen 
thousand  seven  hundred  and  seventy-one  days,  and  in  25  districts 
circuit  judges  did  not  hold  circuit  court  at  all. 

To  further  illustrate  the  difficulties  of  practically  complying  with 
this  bill,  confine  its  application  to,  say,  tne  ninth  circuit,  consisting 
of  California,  Oregon,  Washington,  Nevada,  Idaho,  Montana.  A  cir- 
cuit judge  sits  in  Los  Angeles,  San  Francisco,  or  Portland.  A  suitor 
or  his  attorney  in  Idaho  or  Nevada  seeking  equitable  relief  must 
travel  hundred  or  even  thousands  of  miles,  part  of  the  time  with 
only  primitive  means  of  transit.  If  this  bill  were  interpreted  to  give 
a  right  of  consecutive  hearings  upon  his  application  for  a  temporary 
restraint,  he  would  visit  eacn  of  these  widely  separated  judges,  or 
two  of  them,  and  having,  after  argument  with  each  and  a  £strict 
judge,  obtained  his  order  he  would  set  out  again  upon  his  long  jour- 
ney and 'begin  the  work  of  service.  If  it  be  held  that  the  presence 
of  three  judges  is  rec^uired  in  one  place,  then  the  difficulties  are  mul- 
tiplied beyond  description.  Prior  claims  of  cases  under  considera- 
tion or  adjudication,  and  the  still  greater  difficulties  that  are  pre- 
sented when  one  or  more  judges  of  the  circuit  are  ill  or  absent  upon 
a  vacation,  make  the  conditions  demanded  for  the  securing  of  relief 
almost  impossible  of  realization.  Yet,  sir,  in  the  constitution  of  every 
State  of  tne  Union  you  will  find  in  the  bill  of  rights  a  recognition  of 
and  a  guaranty  of  speedyrelief  to  the  suitor  in  his  need. 

Senator  Overman.  *' Without  denial  or  delay?" 

Mr.  Emery.  Yes;  and  you  will  recollect  that  one  of  the  funda- 
mental complaints  of  our  forefathers— corrected  in  Magna  Charta — 


HBABIKG8   ON   FEDEBAL  INJUNCTIONS,  537 

was  that  the  courts  followed  the  king,  and  made  it  possible  only  for 
suitors  of  considerable  means  to  travel  after  him  and  secure  the  lang's 

S'ustice.  Hence  it  was  that  in  the  early  pages  of  our  legal  system  our 
orefathers  wrote  and  have  always  mamtained  the  means  oi  affording 
justice  without  delay  in  the  locality  in  which  there  is  occasion  to 
obtain  it. 

Now,  sir,  to  return  to  more  fundamental  objections  to  the  principle 
of  this  bill;  I  find  that  I  can  not  agree  that  it  is  wise  or  expedient  or 
nectary  to  meet  any  popular  clamor  based  upon  erroneous  con- 
ceptions of  the  relations  of  States  to  the  National  Government  by 
legislative  discrimination  against  judicial  oiBicers  of  the  United 
States.  The  constitutions  of  most  of  our  States  find  a  place  in  their 
bill  of  rights  for  a  clear  recognition  of  the  superior  obhgation  of  the 
Constitution  of  the  United  States  and  the  laws  and  treaties  made 
thereunder.  No  State,  sir,  has  more  clearly  and  forcibly  stated  this 
principle  than  your  own.  In  the  constitutions  of  North  Carolina, 
both  that  of  1868  and  1876,  without  change  of  language,  I  find  the 
following  splendid  declaration  in  sections  3  and  5  in  article  1  of  the 
declaration  of  rights: 

"Sec.  3.  That  the  people  of  this  State  have  the  inherent,  sole, 
and  exclusive  right  of  regulating  the  internal  government  and  police 
thereof,  and  of  altering  and  abolishing  their  constitution  and  form 
of  government  whenever  it  may  be  necessary  for  their  safety  and 
happiness;  but  every  such  right  should  be  exercised  in  pursuance 
of  law  and  consistently  with  the  Constitution  of  the  Unitedf  States. 

"Sec.  5.  That  every  citizen  of  this  State  owes  paramount  allegi- 
ance to  the  Constitution  and  Government  of  the  United  States, 
and  that  no  law  or  ordinance  of  the  State  in  contravention  or  sub- 
version thereof  can  have  any  binding  force." 

It  would  be  difficult  to  more  accurately  express  the  proper  rela- 
tion pending  between  the  States  and  the  Federal  Government,  and 
no  more  important  duty  devolves  upon  the  representatives  of  the 
people  than  not  merely  to  enforce  that  relation,  but  by  precept 
ana  example  to  give  effect  to  these  vital  principles  of  our  dual  system. 

Senator  Overman.  Have  you  any  means  of  ascertaining  or  have 
you  ever  had  occasion  to  ascertain  how  many  times  relief  has  been 
sought  against  invalid  state  legislation? 

Mr.  Emert.  Do  you  mean  in  the  whole  course  of  our  national  life  ? 

Senator  Overman.  Yes;  have  you  any  idea  of  the  number  of 
times  ? 

Mr.  Emery.  I  could  not  say  definitely,  but  I  feel  certain  I  should 
not  overestimate  if  I  said  hundreds  of  times. 

Senator  Overman.  It  is  very  rare  in  my  State. 

Mr.  Emery.  It  has  been  comparatively  frequent  in  some  other 
States. 

I  noticed  yesterday  in  an  article  in  the  American  Magazine,  by 
William  AUen  White,  the  statement  was  made  that  at  the  meeting 
of  the  attorneys-general  of  the  various  States  of  the  Union  it  was 
reported  that  there  were  106  proceedings  pending  of  the  character 
we  are  discussing. 

Senator  Overman.  Did  not  the  attorneys-general  pass  a  resolution 
asking  for  some  such  relief  as  tliis  ? 

Mr.  Emery.  I  have  no  recollection  of  a  request  of  that  character. 

Senator  Overman.  I  understand  they  did  so  in  convention. 
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Mr.  Emery.  I  do  not  know  that  they  did;  but,  sir,  even  if  they 
had,  I  submit  that  the  people  of  the  United  States,  in  the  lan^age 
of  their  own  Constitution,  had  provided  against  the  adoption  of  such 
a  suggestion  by  reguiring  that  they  be  provided  with  proper  pro- 
tection against  the  invalid  acts  of  their  own  agents. 

Now,  sir,  if  I  may  return  to  the  point  from  which  I  was  diverted, 
let  me  call  to  your  attention  that  excitement,  even  resentment  and 
indignation  resulting  from  the  invalidation  of  legislation  by  the 
courts,  is  by  no  means  a  new  thing. 

Senator  Overman.  It  is  not  a  very  common  thing. 

Mr.  Emery.  I  think  I  can  show  you,  sir,  that  it  existed  during  the 
earliest  part  of  our  national  history,  and  even  exhibited  itself  during 
the  Revolution  from  collision  between  colonial  courts  and  legislatures, 
and  it  continued  sporadically  up  to  the  adoption  of  the  Constitution 
and  during  all  the  early  penod  of  pur  national  life,  while  our  people 
were  adjusting  themselves  to  their  new  government. 

It  is  in  this  connection,  however,  that  I  desire  to  make  a  clear  dis- 
tinction between  those  controversies  that  arose  in  the  early  part  of 
our  history  between  coordinate  departments  of  the  Government  and 
tihose  which  proceed  to-day  between  a  superior  and  inferior  juris- 
diction. The  question  presented  by  controversies  between  colonial 
legislatures  and  their  courts  and  between  the  legislative  and  judicial 
department,  either  of  the  States  or  of  the  Federal  Government,  were 
controversies  between  coordinate  branches  of  the  Government,  and 
it  was  but  natural,  under  a  new  system  like  ours,  and  in  the  political 
heat  of  those  early  times,  bitter  resentment  ^ould  have  followed  the 
first  assertion  by  the  Supreme  Court  of  the  United  States  of  its  right 
in  obedience  to  a  paramount  constitution  to  invalidate  an  act  of 
Congress  in  conflict  with  the  higher  law.  The  same  difficulty  appears 
when  the  legislatures  of  the  otates  resented  the  early  decisions  of 
state  courts  declaring  unconstitutional  certain  legislation.  But, 
during  all  of  this  period,  the  people  and  the  States  recognized  and 
acquiesced  in  the  nght  of  the  federal  courts  to  invalidate  uie  act  of  a 
state  legislature  in  conflict  with  the  paramount  constitution. 

During  that  period  of  controversy  the  supreme  courts  of  the  nation 
and  the  States  laid  down  those  principles  upon  which  our  dual  system 
of  government  securely  rests,  yet  bitter  popular  antagonism  followed 
many  of  the  decisions. 

In  Trevett  v.  Weeden,  the  Rhode  Island  supreme  court,  in  1780, 
having  sustained  the  terms  of  the  Rhode  I^^land  charter  as  against  an 
act  of  the  legislature,  they  were  summoned  by  resolution  of  the  Rhode 
Island  l«*.gislature  to  attend  ' '  and  assign  the  reasons  and  grounds  of 
the  aforesaid."  In  New  York,  in  1784,  tremendous  excitement  was 
aroused  by  the  all-^ged  setting  aside  of  a  legislative  act  of  the  colony 
in  the  case  of  Rutg.?rs  v.  Waddington,  in  a  case  in  which  Alexander 
Hamilton  was  attorney  for  the  defendant.  A  great  public  meeting 
was  held  in  New  York  and  an  address  published  to  the  people  of  the 
States  declaring  it  *' absurd  that  there  snould  be  a  power  in  the  courts 
whereby  they  might  control  the  supreme  legislative  powers." 

In  the  preface  of  Chipman's  Vermont  Reports,  the  reported  writing 
in  1824,  says  of  the  Vermont  constitution  of  1777:  'No  idea  was 
entertained  that  the  judiciary  had  any  power  to  inquire  into  the 
constitutionalitv  of  acts  of  the  legislature."  In  1814  the  Vermont 
supreme  court  nrst  declared  an  act  of  the  State  legislature  void. 
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In  Swift's  '^System  of  the  Laws  of  Connecticut,"  publihed  in 
1795,  the  author,  afterwards  chief  justice  of  the  supreme  court  of 
Connecticut,  argued  strongly  and  bitterly  against  any  power  in  the 
judiciary  to  invalidate  a  legislative  enactment.  As  late  as  1807-8 
judges  were  impeached  by  the  legislature  of  Ohio  for  holding  acts 
of  tnat  body  void.  Cooley  in  his  Constitutional  Limitations  says 
'*  there  are  at  least  two  cases  in  American  judicial  history  where 
judges  have  been  impeached  as  criminals  for  refusing  to  enforce 
invalid  legislative  enactments." 

Yet,  sir,  during  all  of  this  period  when  the  people  of  the  new  nation 
were  adjusting  themselves  to  their  peculiarly  original  scheme  of 
government  nothing  akin  to  the  plan  of  this  bill  was  proposed  as  a 
means  of  lessening  popular  feeling  excited  in  these  very  conflicts 
ari«^ing  from  the  jealousies  of  coordinate  authority.  Mr.  Justice 
Gibson,  on  the  supreme  bench  of  Pennsylvania,  as  late  as  1825  denied 
the  power  of  a  state  court  to  invalidate  an  act  of  the  state  legislature 
because  the  constitution  of  the  State  did  not  expressely  grant  such 
power,  but  in  the  same  opinion  he  declared  his  belief  in  the  existence 
and  necessity  of  the  power  given  to  courts  of  the  United  States  by 
the  second  clause  of  article  7  of  the  Constitution  invalidating  state 
legislation  in  conflict  with  the  paramount  authority  of  the  National 
Constitution. 

In  the  constitutional  convention,  while  there  was  much  discussion 
at  times  as  to  whether  or  not  the  federal  judiciary  would  or  should 
possess  the  power  to  invalidate  an  act  of  Congress,  the  convention 
contains  no  record  of  any  disagreement  of  the  necessity  of  empow- 
ering the  judiciary  to  invalidate  state  legislation  in  conflict  with  the 
Federal  Constitution.  Indeed,  the  records  of  the  constitutional 
convention  disclose  a  variety  of  measures  offered  to  obtain  this 
result  and  disagreement  only  as  to  which  was  the  most  effective 
means.  The  language  of  the  second  clause  of  article  6  of  the  Con- 
stitution displavs  in  its  original  form  the  thought  of  the  convention 
on  this  subject  by  declaring  that  ^'legislative  acts  of  the  United  States 
and  treaties  are  the  supreme  law  of  the  respective  States  and  bind 
the  judges  thereof  as  against  their  own  laws.''  The  committee  on 
style  of  the  constitutional  convention  changed  the  phrase  *4aw  of  the 
respective  Staters ''  to  * *law  of  the  land.'' 

'iliis  very  brief  review  seems  to  me  should  be  sufficient  to  make  clear 
the  distinction  betwcrn  bitterness  aroused  by  dccisif  ns  (>f  the  courts 
of  the  United  States  invalidating  the  acts  of  a  coordinate  legislature 
and  the  continuous  acceptance  of  the  necessity  of  vindicating  the 
paramount  authority  of  tlie  National  Government  bv  invalidating 
state  legislative  acts  in  conflict  with  its  supcri(>r  authority.  I  cau 
attention  to  this  bec!ause  it  must  be  evident  that  if  it  is  necessary  to 
perpetuate  the  power  to  invalidate  tlie  unconstitutional  acts  of  the 
State,  it  must  be  equally  necessary  to  preserve  in  tJuir  fullness  tJio 
remedies  essential  to  protect  the  citizen  in  his  Uberty  and  property 
against  the  enforcement  of  the  invalid  acts  of  the  State.  nitJiout 
the  preservation  (f  a  practical  remedy  by  injunction,  the  State  is 
easily  tJie  most  dangen^us  of  all  trespassers  wit.h  wl)ich  the  citiz^^u 
can  ccTxie  in  contact  when  its  (-fficers  undertake  to  enforce  its  invahd 
act«.  And,  sir,  cc  nstitutic  nal  guaranties  are  fir  the  protecti<^n  of 
minorities  and  individuals  in  tJie  face  of  majorities  who,  by  their 
very  power,  exhibit  their  ability  to  take  care  of  t)ien.seive.s.     Let 
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US  consider  a  moment  the  practical  situation  presented  by  the  use 
of  an  injunction  to  restrain  a  state  officer  executing  its  enactment. 
Let  it  be  said  in  the  first  place  that  federal  judges  have  rarely  used 
this  power  without  confirmation  of  their  action  by  the  appellate  court. 
Mr,  Thom  presented  a  strong  statement  on  that  subject,  and  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Ex  parte  Young, 
with  evident  reference  to  their  experience  of  the  exercise  of  the 
injunctive  power  of  the  lower  courts  in  these  matters,  said:  "No 
injunction  ought  to  be  granted  unless  in  a  case  reasonably  free  from 
doubt.  We  think  such  rule  is  and  will  be  followed  by  all  the  judges 
of  the  federal  courts." 

Now,  sir,  in  a  few  cases  where  the  judge  may  err  in  the  issuance  of 
his  restraining  order,  what  is  the  result  ?  The  injunction  is  dissolved 
on  appeal  ana  the  State  proceeds  to  enforce  its  law.  Either  bond  has 
been  given  securing  the  recovery  of  any  questioned  tax,  or  in  any 
other  form  of  regulative  legislation  the  State,  through  the  machinery 
of  its  legal  department,  acts  against  the  corporation  or  citizen  and 
gives  its  will  effect.  The  execution  T)f  the  law  has  merely  been  de- 
layed. The  very  legal  proceedings  had  have  made  easier  its  future 
enforcement  because  of  tlve  judicial  interpretation.  On  the  contrary, 
if  rriniinal  or  civil  provisions  of  invalid  legislation  are  enforced  and 
property  seized  or  persons  imprisoned  and  then  the  act  of  the  State 
IS  invalidated,  the  sovereign  State  can  not  be  sued  for  the  recovery  of 
property  or  moneys  improperly  taken  and  the  damage  to  injured 
individuals  can  not  be  recovered,  as  experience  demonstrates  by 
actions  brought  against  the  irresponsible  officers  who  enforced  the 
law.  As  for  those  persons  who  may  have  suffered  imprisonment, 
neither  the  State  nor  individuals  can  restore  to  them  tlie  value  of 
their  lost  liberty  and  besmirclied  reputation.  The  very  range  and 
variety  of  the  State's  activities  are  the  best  reason  for  retaining  these 
equitable  remedies  against  the  errors  of  the  State,  the  practical  value 
of  which  experience  has  so  keenly  demonstrated. 

The  records  of  our  circuit  and  supreme  courts  bear  the  continuous 
evidence  of  the  fact  that  the  present  procedure  alone  can  supply  with 
speed  an  adequate  remedy  to  which  the  citizen  is  entitled  in  the  pro- 
tection of  personal  and  property  rights.  Take  up  at  hazard  the 
Federal  Reporter  for  the  past  two  years,  run  your  eye  over  the  cases 
in  which  tn6  injimctive  power  has  been  exercised  in  controversies 
with  state  officers,  observe  the  cases  in  which  States  and  municipal- 
ities have  attempted  to  evade  or  destroy  their  contracts,  to  violate 
the  patent  rights  of  individuals  by  infringing  upon  their  protected 
ideas,  of  errors  arising  from  the  hasty  use  of  the  power  of  eminent 
domain,  of  the  taxing  power,  of  the  police  power,  of  ill-considered 
changes  in  practice  and  procedure,  depriving  suitors  of  their  remedies 
and  nghts  of  action.  It  is  true  in  some  of  mese  cases  the  acts  of  the 
State  will  have  been  tested  in  criminal  proceedings  involving  writs 
of  habeas  corpus,  but,  sir,  if  the  reason  for  this  legislation  is  to  be 
found  in  increasing  tne  number  of  the  judges  required  to  supply 
efficient  remedies  against  unauthorized  acts  of  state  officers,  the  pre- 
cedent created  in  this  bill  will  soon  be  urgently  pressed  to  use  in  other 
forms  of  procedure,  and  by  here  obstructing  the  pathway  to  the  court 

^'ou  will  have  encouraged  the  placing  of  other  legislative  obstructions 
etween  the  citizen  and  judicial  protection. 
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What  volumes  could  be  written  upon  the  splendid  protection 
which  federal  courts  have  given  against  state  legislation  invading  the 
most  sacred  privileges  of  the  citizen  under  the  stimulus  of  feeling 
aroused  by  local  conditions  creating  prejudice  against  a  class  or  a 
condition  and  drafting  into  legislation  the  excesses  of  local  opinion 
against  which  constitutional  safeguards  were  provided  with  such 
prophetic  foresight.  Observe  during  the  early  thirties  of  the  last  cen- 
tury that  great  series  of  cases  which  arose  during  the  bad  times  that 
a£3icted  the  then  border  States  of  Kentucky  ana  Tennessee.  They, 
under  the  pressure  of  local  political  influences,  went  to  such  Umits  m 
the  protection  of  the  debtor  classes  against  their  creditors  as  to  again 
and  again  invaUdate  the  obligation  of  contracts  and  subject  them- 
selves to  the  sharp  rebuke  of  the  Supreme  Court. 

I  am  sure  you  cap  yourself  well  remember  in  the  period  that  fol- 
lowed our  great  civil  struggle  a  time  in  which  the  defeated  soldiers 
of  the  Confederacy  and  their  sympathizers  found  themselves  deprived 
of  property  and  profession  and  almost  deprived  of  the  services  and 
consolation  of  the  priest  of  their  faith  in  tne  unhappy  circumstances 
immediately  following  the  rebellion;  when  Missoun,  West  Virginia, 
and  other  border  States,  and  even  Congress  itself,  in  the  bitterness  of 
the  time,  enacted  legislation  between  which  and  its  victims  the 
federal  courts  stood  as  the  sole  shield  between  the  men  lately  in 
rebellion  and  the  destruction  of  their  dearest  rights  by  bills  of  at- 
tainder. 

But,  sir^  I  could  fill  volumes  with  the  evidences  of  the  necessity  for 
retaining  m  its  fullness  this  great  power  that  can  alone  successfully 
protect  the  citizen  against  the  errors  and  mistakes  of  hasty,  ill-con- 
sidered, or  prejudiced  legislation. 

Let  me  give  you  two  more  practical  examples  from  the  many  that 
could  be  adduced,  and  I  shall  conclude.  The  first  illustrates  the 
extremities  into  which  a  State  can  readily  force  property  rights*  the 
second  will  illustrate  the  persistency  with  which  a  prevaihng  local 
opinion  will  seek  to  invade  through  legislation  the  rights  of  an  alien 
minority,  finding  their  sole  protection  in  the  federal  courts  against 
bitter  racial  agitation.  In  1875  a  statute  of  the  State  of  New  York, 
and  a  somewhat  similar  one  in  Louisiana,  were  brought  to  the  atten- 
tion of  the  United  States  Supreme  Court  in  the  case  of  Henderson  v. 
The  Mayor  of  New  York  (92  U .  S.) .  At  about  the  same  time  there  was 
a  similar  action  instituted  by  the  North  German  Lloyd  Steamship 
Company  against  a  Louisiana  official  and  decided  substantially  in  the 
same  case.  The  New  York  statute  provided  that  any  steamer  airiv- 
ing  in  New  York  must,  before  discharging  its  passengers,  supply  the 
mayor  of  that  city  with  certain  information  in  regard  to  all  ol  them, 
and,  through  its  master,  must  give  for  each  alien  landed  a  bond  in 
favor  of  the  mayor  of  New  York  for  the  sum  of  $400,  the  bond  to  have 
two  good  and  sufficient  sureties  to  guarantee  i^ainst  the  alien  landed 
becoming  a  pubUc  charge  on  the  State.  The  filing  of  the  bond  could 
be  avoided  by  paying  $1 .50  head  tax  to  the  State  of  New  York.  For 
failure  to  comply  with  this  act  a  penalty  of  $500  was  assessed  against 
the  vessel  for  each  alien  landed.  The  board  of  immigration  commis- 
sioners of  the  State,  subject  to  the  order  of  the  mayor,  were  authorized 
to  bring  an  action  for  the  recovery  of  the  peralties,  which  were  made 
a  lien  against  the  vessel. 
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In  the  Henderson  case  a  vessel  with  100  or  500  passengers  subject 
to  these  penalties  failed  to  comply  with  the  law,  and  as  the  iminigrar 
tion  commissioners  were  about  to  begin  an  action  for  the  coUectioii 
of  approximately  $250,000  penalties  involved,  the  shipowners  en- 
joined the  mayor  and  commissioners,  through  the  circuit  court  of 
the  United  States,  from  beginning  the  action,  on  the  ground  of  the 
invalidity  of  the  law,  and  the  Supreme  Court  of  the  United  States, 
to  which  it  went  on  appeal,  declared  the  act  unconstitutional,  as  an 
attempt  on  the  part  of  the  State  of  New  York  to  regulate  interstate 
commerce. 

Had  it  not  been  possible  to  protect  the  shipowners  in  this  case 
against  the  beginning  of  an  action  which  might  have  held  his  ship  in 
port  and  deprived  the  owners  of  its  use,  it  i^  evident  that  irreparable 
aamage  would  have  been  suffered  of  a  nature  and  extent  so  serious 
as  to  require  no  ampUfication. 

Referring  now  to  the  second  instance  suggested,  I  have  no  doubt, 
sir,  that  you  are  familiar  in  a  general  way  with  the  history  of  the 
agitation  against  the  Chinese  in  the  State  of  California.  It  had 
grown  so  strong  in  the  middle  of  the  seventies  that  language  was 
expressly  placed  in  the  new  constitution  of  the  State  for  the  purpose 
of  depriving  Chinese  of  opportunit3r  for  employment.  You  will  find 
the  condition  very  clearly  outUned  in  the  case  of  In  re  Tiburcio  Par- 
rott  (1  Fed.,  484).  This  was  an  application  for  writ  of  habeas  corpus 
by  the  president  of  a  mining  corporation,  one  Parrott,  who  had  been 
arrested  and  charged  with  the  violation  of  section  179  of  the  penal 
code  of  the  State,  which  read  >is  follows: 

*^Any  corporation  now  existing  or  hereafter  to  be  formed  under  the 
laws  01  this  State  that  shall  employ,  directly  or  indirectlv,  in  any 
capacity,  any  Chinese  or  Mongolian  shall  be  guilty  of  a  misd.emeanor, 
and  upon  conviction  thereof  shall  for  the  first  offense  be  fined  not  less 
than  five  hundred  dollars  nor  more  than  five  thousand  dollars ;  and 
upon  the  second  conviction  shall,  in  addition  to  said  penalty,  forfeit 
its  charter  and  franchise  and  all  its  corporate  rights  and  privileges, 
and  it  shall  be  the  duty  of  the  attorney-general  to  take  the  necessary 
steps  to  enforce  such  forfeiture.  This  act  shall  take  effect  imme- 
diately.'' 

This  penal  provision  had  been  enacted  to  enforce  a  provision  of 
the  new  state  constitution  requiring  that  corporations  created  under 
the  laws  of  the  State  should  not  employ  Chinese  persons.  There  were 
at  the  time  some  8,000  corporations  m  the  State,  and  Chinese  were 
extensively  employed  in  a  variety  of  capacities,  and  their  rights  in 
regard  to  residence  and  emplovment  were  fixed  by  the  Burhngame 
treaty  between  this  country  and.  China.  Comment  seems  to  be  unnec- 
essary with  regard  to  this  legislation,  and  I  shall  only  quote  from  a 
portion  of  the  opinion  of  the  court  in  granting  the  application  for 
the  writ  and  discxiarging  Parrott: 

^'It  applies  to  all  corporations  formed  under  the  laws  of  this  State. 
If  its  provisions  be  enforced,  a  bank  or  a  railroad  company  will  lose 
the  rimt  to  employ  a  Chinese  interpreter  to  enable  it  to  commimicate 
with  Chinese  with  whom  it  does  business.  A  hospital  association 
would  be  unable  to  employ  a  Chinese  servant  to  make  known  or 
administer  to  the  wants  of  a  Chinese  patient,  and  even  a  society  for 
the  conversion  of  the  heathen  would  not  be  allowed  to  employ  a 
Chinese  convert  to  interpret  the  gospel  to  Chinese  neophytes." 
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But  despite  this  decision  the  prejudice  against  the  Chinese  not 
only  continued  to  exist,  but  to  evidence  itself  by  continuous  attempts 
expressed  in  state  and  municipal  legislation  to  discriminate  against 
the  Chinese  residents  in  such  a  way  as  to  force  them  to  withdraw 
from  the  State,  and  that,  you  will  observe,  in  the  face  of  the  clearest  of 
treaty  obligations.  In  the  case  In  re  Lee  Sing  (43  Fed.,  361)  you 
will  perceive  a  further  effort  of  this  character  in  an  endeavor  to 
require  by  ordinance  that  all  Chinese  should  live  and  do  business  in 
a  certain  restricted  section  of  the  city  of  San  Francisco,  it  being  made 
a  misdemeanor  for  them  to  reside  or  do  business  elsewhere  within  the 
municipality.  The  effects  of  this  legislation  were  thus  described  by 
the  circuit  judge  in  causing  the  discharge  of  Lee  Sing  from  custody: 

"The  obvious  purpose  of  this  order  is  to  forcibly  drive  out  a  whole 
community  of  twenty-odd  thousand  people,  old  and  young,  male  and 
female,  citizens  of  the  United  States,  born  on  the  soil,  and  foreigners 
of  the  Chinese  race,  moral  and  immoral,  good,  bad,  and  indifferent, 
from  a  whole  section  of  the  city  which  they  have  inhabited,  and  in 
which  they  have  carried  on  all  kinds  of  business  appropriate  to  a 
city,  mercantile,  manufacturing,  and  otherwise,  for  more  than  forty 
years.  Many  of  them  were  born  there,  in  their  own  houses,  and  are 
citizens  of  the  United  States  entitled  to  all  the  rights  and  privileges 
under  the  Constitution  and  laws  of  the  United  States  that  are  law- 
fully enjoyed  by  any  other  citizen  of  the  United  States.'' 

Soon  after  this  litigation  an  attempt  was  made  to  lodge  in  the 
board  of  supervisors  of  San  Francisco  a  certain  police  power  obvi- 
ously intenaed  to  be  enforced  with  discrimination.  The  city  of  San 
Francisco  enacted  an  ordinance  requiring  that  no  laundry  should  be 
conducted  in  a  frame  building  without  a  permit  from  the  board  of 
supervisors.  Upon  the  admitted  state  of  tacts,  it  was  shown  to  the 
court  that  of  320  lamidries  in  the  city — a  city,  it  is  to  be  remembered, 
then  practically  of  wooden  structures — 260  laundries  were  conducted 
by  Chinese.  It  was  admitted  that  practically  all  the  white  laundri^ 
were  given  permits  to  conduct  their  business  in  wooden  structures, 
while  the  same  privilege  was  universally  denied  to  the  Chinese. 
Thus  you  perceive  an  endeavor  was  made  to  provide  an  exercise  of 
the  police  power  that  would  be  valid  upon  its  face  but  discriminating 
in  its  enforcement.  Nearly  all  the  Chinese  conducting  laundries  in 
the  city  of  San  Francisco  were  arrested  under  this  ordinance.  On 
an  application  for  writ  of  habeas  corpus  to  the  supreme  court  of 
California  the  ordinance  was  sustained  and  the  case  went  to  the 
Supreme  Court  of  the  United  States  on  writ  of  error.  Yick  Wo  v. 
Hopkins,  sheriff  (118  U.  S.,  356),  and  was  there  invalidated  as  a 
discriminating  enforcement  of  police  power  in  denial  of  treaty  rights. 

Thus,  sir,  you  perceive  during  a  period  of  j'ears  a  continuous 
attempt,  because  of  strong  local  feelinff,  to  destroy  by  ingenious 
legislative  devices  the  treaty  rights  of  a  bodv  of  alien  people.  Very 
recently  cases  arose  in  the  fetate  of  California  because  of  like  feeling 
against  the  Japanese,  and  you  will  recollect  that  it  was  for  a  time 
feared  that  our  peaceful  relations  with  the  Japanese  Empire  would  be 
disturbed,  and  our  Government  itself  appeared  by  counsel  in  pro- 
ceedings taken  to  vindicate  the  treaty  rights  of  the  Japanese.  In  all 
of  these  cases,  particularly  in  the  attack  upon  corporations  of  the 
State  of  California,  employing  Chinese,  the  forfeiture  of  corporate 
privileges  and  franchises  would  have  damaged  the  property  interests 
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of  their  stockholders  heyond  computation,  and  had  the  attack  upon 
the  corporate  rights  of  franchise  holders  taken  a  civil  form,  the  injunc- 
tive processes  of  the  federal  courts  would  have  alone  supplied  efficient 
protection.  The  evident  influence  exerted  upon  the  state  courts  bv 
the  condition  of  popular  feeling  was  evidencea  in  the  various  proceecl- 
ings  which  went  to  the  Supreme  Court  of  the  United  States  affcer 
denial  of  relief  in  the  state  supreme  coiu*t,  and  thus,  sir,  we  are  |)re- 
sented  with  the  most  striking  example  of  the  absolute,  practical 
necessity  of  retaining  this  necessary  equitable  power  for  the  pro- 
tection of  the  citizen  and  the  preservation  of  treaty  rights  of  aliens, 
who,  if  in  any  period  of  popular  excitement  based  uj>on  racial  preju- 
dice^ were  made  in  their  persons  or  property  the  victims  of  antago- 
nistic state  legislation,  mignt  be  the  means  of  forcing  us  into  disastrous 
complications  with  foreign  {>owers,  if  it  did  not  brmg  us  to  the  very 
verge  of  war. 

finally,  sir,  let  me  ask  you  to  consider  that  the  right  of  equitable 
relief  is  just  as  sacred  as  the  right  of  legal  relief,  that  prevention  of 
injury  is  more  important  than  compensation  for  it,  and  that  the 
attack  upon  person  and  property  by  the  officer  of  a  State  possessing 
no  vaJia  autnority  for  his  action  but  having  behind  him  the  tre- 
mendous machinery  of  a  sovereign  power,  is  a  far  more  serious  assail- 
ant than  any  man  or  combination  of  men  against  whose  assaults  ^ou 
intend  to  retain  for  the  citizen  the  full  equity  power  of  intervention 
as  it  at  present  exists. 

In  cases  that  have  arisen  in  our  States  from  time  to  time  effort  has 
been  made  to  impair  the  equity  power  through  alleged  efforts  to  regu- 
late procedure  which  had  the  effect  of  invading  and  impairing  the 
iudicial  power  itself.  In  Wisconsin,  Virginia,  Mssissippi,  Arkansas, 
Michigan,  and  other  States  attempts  have  been  made  to  compel  a 
chancellor  sitting  in  equity  to  accept  the  verdict  of  his  advisory  jury, 
to  compel  a  court  of  equity  to  refrain  from  enforcing  its  orders  and 
decrees  in  a  proceeding  for  contempt  until  a  jury  had  determined 
whether  or  not  the  contenmor  be  guilty  of  the  violation  of  a  judicial 
order  charged.  In  all  of  these  and  similar  cases  courts  have  called 
our  attention  to  the  fact  that  the  courts  are  alone  the  home  of  the 
judicial  power,  that  courts  possess  powers  which  no  legislature  gave 
them  and  which  no  legislature  can  taKe  from  them,  and  as  the  supreme 
court  of  Michigan  said  in  the  case  of  Kalamazoo  v.  Circuit  Judge  (75 
Mich.):  **The  right  to  have  equity  controversies  tried  by  equity 
methods  is  as  sacred  as  the  right  of  trial  by  jury." 

I  do  not  intend  here  and  now  at  this  late  hour  to  enter  into  any 
technical  discussion  as  to  whether  or  not  this  bill  under  some  interpre- 
tations given  to  it  amounts  to  an  attempt  to  create  three  courts  in 
requiring  the  consecutive  judgment  of  three  chancellors  upon  an 
allegation  of  threatened  irreparable  damage  in  a  petition  for  injunctive 
relief,  or  whether  a  bill  which  would  prevent  a  chancellor  sitting  in 
equity  from  issuing  a  temporary  order  to  restrain  the  enforcement 
of  a  statute  wliich  has  been  held  by  another  court  to  be  invalid  or 
which  is  invalid  on  its  face  and  threatens  by  its  enforcement  to  work 
irreparable  damage,  is  not  in  itself  a  denial  of  due  process  of  law. 

Senator  Overman.  Has  not  Congress  a  right  to  deprive  any  of 
these  courts  outside  of  the  Supreme  Court  of  its  equitable  juris- 
diction? 
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Mr.  Emery.  It  may  deprive  the  court  of  jurisdiction,  but  it  can 
not  give  it  jurisdiction  and  at  the  same  time  deprive  it  ol  the  essence 
of  the  judicial  power  in  equity. 

Senator  Overman.  But  these  courts  are  the  creatures  of  Congress, 
and  Congress  can  abolish  them. 

Mr.  Emert.  It  is  within  the  power  of  Congress  ''to  ordain  and 
establish''  inferior  courts,  but  their  judicial  power  does  not  proceed 
from  Congress,  which  merely  defines  their  jurisdiction.  In  the  sense 
that  Congress  provides  the  instrumentality  for  the  exercise  of  the 
judicial  power,  it  established  the  Supreme  Court  itself,  because  it 
not  only  named  the  number  of  judges  which  should  constitute  it,  but 
supplied  all  the  machinery  through  which  they  exercise  their  power. 

Senator  Overman.  You  know  we  have  created  some  coiu*ts  herd  in 
Washington. 

Mr.  Emery.  Yes,  but  those  are  statutory  cornets  in  which  the 
sovereign  has  permitted  itself  to  be  sued,  and  they  derive  their 
authority  for  the  exercise  of  their  powers  from  the  statute  of  Congress 
creating  them,  and  not  from  the  Constitution  of  the  United  States. 

Senator  Overman.  When  I  introduced  my  amendment  to.  the  rate 
bill,  we  had  that  question  of  jurisdiction  up — the  question  of  requir- 
ing notice — and  I  thought  I  would  like  to  hear  your  view  of  it. 

Mr.  Emery.  You  refer  to  the  Spooner-Bailey  controversy  ? 

Senator  Overman.  Yes. 

Mr.  Emery.  You  will  recollect  the  State  of  Pennsylvania  v.  The 
Wheeling  and  West  Virginia  Bridge  Company  (13  Hx)w.).  In  that 
decbion  the  Supreme  Court  defined  the  source  and  nature  of  the 
equity  powers  oi  the  courts  of  the  United  States,  declaring  the  equity 
power  and  jurisdiction  to  be  such  as  was  exercised  by  the  h^h  courts 
of  chancery  of  England  at  the  time  of  the  adoption  of  the  Constitu- 
tion. This,  said  the  court,  may  be  called  the  ''conmaon  law  of 
equity,''  and  you  will  recollect  in  that  case  that  without  any  statutory 
authority  the  court  took  chancery  jurisdiction  and  issued  the  injunc- 
tion requested. 

Senator  Overman.  You  say  the  equity  power  is  conferred  upon  the 
United  States  courts  ? 

Mr.  Emery.  Yes;  by  the  Constitution. 

Senator  Overman.  By  the  statute? 

Mr.  Emery.  No.  The  constitutional  provision  is  that  the  judicial 
powers  of  the  United  States  are  lodged  in  the  Supreme  Court  and 
such  inferior  courts  as  Congress  ''may  ordain  and  estabKsh." 

Senator  Overman.  That  gives  them  eq[uitable  lurisdiction  ? 

Mr.  Emery.  I  am  distinguishing  constitutional  courts  from  statu- 
tory courts. 

Senator  Overman.  Is  not  every  court  a  statutory  court? 

Mr.  Emery.  In  the  sense  that  every  inferior  federal  court  has  been 
established  by  an  act  of  Congress  it  derives  jurisdiction  from  the 
statute  estabhshing  it,  but  the  judicial  power  wmch  it  exercises  within 
the  jurisdiction  defined  flows  from  the  Constitution  and  not  from 
Congress. 

Senator  Overman.  Pardon  me  for  interrupting  you? 

Mr.  Emery.  Certainly.  I  am  glad  of  any  mterruption  that  clarifies 
this  discussion. 
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Senator  Oybbhan.  There  are  numerous  decisions,  are  there  not,  in 
^B^iich  the  courts  say  that  Congress  has  the  right  to  limit  jurisdiction  I 

Mr.  Emert.  Certainly;  but  Congress  may  not  invade  the  judicial 
power  itself  y  and  while  it  may  be  difficult  to  fix  the  exact  limits  within 
which  Congress  may  exercise  its  power  to  fix  procedure,  it  must  be 
oertain  that  any  attempt  ostensibljr  to  regulate  procedure  which  is 
intoided,  or  has  the  effect,  of  impairing  or  damaging  or  trespassii^ 
iMNin  or  destroying  the  judicial  power  iteelf  will  be  ipso  facto  mvalio. 
You  are,  of  course,  familiar  with  the  numerous  cases  in  which  a  le^is- 
lative  act  has  been  invalidated  because  of  its  invasion  of  the  executtve 
power  on  the  one  hand,  or  that  of  the  judiciary  on  the  other. 

ScnaaUHT  Overman.  I  think  these  powers  should  be  preserved 
intact^  but  it  is  my  own  opinion  that  Congress  has  the  power  to  limit 
the  courts. 

Mr.  Emert.  I  quite  agree  with  you,  sir,  to  the  point  where  a  regu- 
lation of  procedure  becomes  a  trespass  upon  the  judicial  power;  but, 
ttr,  even  if  it  be  granted  that  you  possess  the  power  to  enact  the  pre»- 
ent  legislation,  let  me  call  your  attention  to  the  fact  that  nowhere  in 
the  history  of  the  legislation  of  this  country  or  that  of  England  has  any 
attempt  ever  been  made  to  throw  such  an  obstruction  as  this  in  the 
pathway  of  equity  intervention.  On  the  contrary,  it  has  been  our 
constant  endeavor  to  remove  obstructions  from  the  progress  of  the 
suitor  seeking  his  remedy.  The  tendency  of  legislative  opinion  and 
acttion  has  been  to  make  the  courts  easy  of  access  and  to  preserve,  by 
eyery  remedy,  the  rig:hts  of  the  citizen  against  trespass  from  every 
direction.  Our  Constitution,  with  its  dehcate  system  of  checks  and 
balances,  was  created  by  a  people  jealous  of  their  individual  rights, 
who  sought  not  only  to  preserve  a  just  balance  of  power  between 
uati(Hial  and  local  governments,  but  to  provide  themselves  with  that 
which  existed  in  no  other  nation  in  the  history  of  government,  a  judi- 
cial power  able  to  protect  the  rights  of  the  citizen  against  the  exac- 
tions of  government,  not  only  agamst  tyranny  and  usurpation  of 
authority,  but  against  the  errors  and  well-intentioned  mistakes  of 
kcislatorSy  and  experience  has  demonstrated  that  judicial  interven- 
tion through  the  equity  power  has  given  efficient  protection,  and  the 
only  efficient  protection  obtainable,  against  trespass  of  the  character 
indicated,  and  that,  moreover,  it  is  the  safest,  as  it  is  the  surest  and 
Wast  likely  to  be  disturbed,  check  against  the  excitements  of  a  local 
character,  which  are  likely,  imder  stress  and  intense  feeling,  to  express 
themselves  through  political  pressure  brought  in  times  of  extreme 
local  agitation  to  bear  upon  the  l^islatures  of  municipalities  or  States. 

Finally,  sir,  our  whole  theory  of  government  rests  for  its  successful 
perpetuation  upon  the  preservation  of  the  paramount  authority  of 
the  Constitution  over  tne  action  of  the  State.  The  vindication  of 
that  wonderful  relationship  is  essential  to  the  maintenance  of  our 
institutions.  No  act  of  Congress  should  give  our  people  cause  to 
regard  our  national  courts  as  Teas  the  courts  of  the  people  than  those 
(rf  the  States.  No  example  here  set  should  make  tnem  feel  that  the 
Constitution  and  laws  of  the  United  States  are  any  less  their  laws  than 
the  statutes  of  their  respective  States.  As  Justice  Bradley  finely  put 
it  in  the  conclusion  of  his  great  opinion  in  the  case  of  Ex  parte  Siebold 
(100  U.  S.,  398),  in  meeting  the  very  contention  that  supplies  the 
philosophy  beneath  the  resentment  expressed  against  federal  judicial 
invalidation  of  unconstitutional  state  legislation:  ''The  doctrine  laid 
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down  at  the  close  of  counsel's  brief  that  the  State  and  National  Oovem- 
ments  are  coordinate  and  altogether  equal,  on  which  this  whole  argu- 
ment indeed  is  based,  are  only  partialljr  true. 

''The  true  doctrine,  as  we  perceive,  is  this:  That  while  the  States 
are  really  sovereign  as  to  all  matters  which  have  not  been  granted  to 
the  jurisdiction  and  control  of  the  United  States,  the  Constitution  and 
constitutional  laws  of  the  latter  are,  as  we  have  already  said,  the 
supreme  law  of  the  land;  and  when  they  conflict  with  the  laws  of  the 
State,  they  are  of  paramount  authority  and  obligation.  This  is  the 
fundamental  principle  on  which  the  authority  of  the  Constitution  is 
based,  and  unless  it  be  conceded  in  practice  as  well  as  in  theory,  the 
fabric  of  our  institutions,  as  was  contemplated  by  the  founders,  can 
not  stand.  The  questions  involved  have  respect  not  more  to  the 
autonomy  and  existence  of  the  State  than  to  the  continued  existence 
of  the  United  States  as  a  government  to  which  every  American  citizen 
may  look  for  security  and  protection  in  every  part  of  the  land." 

ABOTTKEST  OF  HOV.  DAIHEL  DAVEHPOBT,  OF  BBIDOEPOBT, 

COVH. 

Mr.  Davenport.  In  order  that  the  provisions  of  the  proposed  bill 
may  be  fresh  in  our  minds  during  the  discussion,  I  will  read  it,  as  it 
is  quite  short. 

A  BILL  Regulating  injunctions  and  the  practice  of  the  diBtiict  and  circuit  courts  of 

the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  no  temporary 
or  interlocutory  injunction  or  temporaiy  restraining  order,  or  decree 
suspending  or  restraining  the  action  of  any  officer  of  such  State  in  the 
enforcement  or  execution  of  such  statute,  shall  be  issued  or  granted 
by  any  circuit  or  district  court  of  the  United  States  or  by  anv  judge 
or  justice  thereof  upon  the  ground  of  unconstitutionality  of  the  stat- 
ute, unless  the  application  for  the  same  shall  be  presented  to  a  circuit 
judge  and  shall  be  heard  and  determined,  upon  issue  made  and  proof 
taken  by  affidavit  or  otherwise,  by  three  judges,  of  whom  two  shall 
be  circmt  judges,  and  the  third  may  be  either  a  circuit  or  a  district 
judge,  and  unless  a  majority  of  said  three  judges  shall  concur  in 
granting  such  apphcation.  Whenever  such  application,  as  aforesaid, 
18  presented  to  a  circuit  judge  he  shall  immediately  call  to  his  assist- 
ance, to  hear  and  determine  the  application,  one  circuit  judge  and  one 
district  judge  or  another  circuit  judge.  Said  application  shall  not  be 
heard  and  determined  until  five  days'  notice  ot  the  hearing  has  been 
given  to  the  governor  and  attorney-general  of  the  State  and  such 
other  persons  as  may  be  defendants  in  the  suit:  Provided,  That  if  a 
majonty  of  said  judges  are  of  the  opinion,  at  the  time  notice  of  said 
hearing  is  given  as  aforesaid,  that  irreparable  loss  and  damage  would 
result  to  the  applicant  unless  a  temporary  restraining  order,  pending 
the  period  of  the  required  notice,  is  granted,  a  majority  of  saia  judges 
may  grant  such  order,  but  the  same  shall  only  remain  in  force  until 
the  hearing  and  determination  of  the  application,  upon  due  notice  as 
aforesaid^as  taken  place;  that  an  appeal  may  be  taken  directly  to  the 
Supreme  Court  of  the  United  States  from  any  order  or  decree  granting 
or  denying,  after  notice  of  hearing,  a  temporary  or  interlocutory 
injunction  or  restraining  order  in  such  case,  and  the  hearing  of  sucn 
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appeal  shall  take  precedence  over  all  other  cases  except  those  of  a 
similar  character  and  criminal  cases. 

Mr.  Davenport.  It  does  not  require  an  extensive  knowledge  of  the 
judicial  system  of  the  United  States  to  perceive  that  the  obstacles  to 
the  issuance  of  temporary  restraining  orders  and  preliminary  injunc- 
tions contemplated  in  this  bill  amount  practically  to  the  total  depri- 
vation of  the  preliminary  injunctive  remedy  as  a  means  to  preserve 
the  status  quo  in  all  cases  brought  U>  the  circuit  and  district  courts 
of  the  United  States  which  require  in  any  wav  a  temporary  restraint 
on  the  enforcement,  operation,  or  execution  oy  state  officers  of  any 
state  statute,  however  clear  its  invalidity  may  be  or  appear,  by  rea- 
son of  its  conflict  with  either  the  federal  or  state  constitution.  The 
federal  judges  are  so  few  in  number,  so  widely  separated,  and  so  fully 
occupied  with  the  responsible  duties  of  their  office,  that  it  is  idle  to 
expect  that  they  can  be  got  together  in  sufficient  number,  or  soon 
enough,  to  afford  that  urgent  preliminary  relief,  which  is  only  to  be 
granted  by  courts  of  equity  in  cases  of  pressing  emergency  and  of  im- 
mediately threatened  and  irreparable  damage. 

The  biM  has  certain  peculanties  which  at  once  arrest  the  attention. 
While  it  leaves  the  equity  courts  of  ^6  States  with  untrammeled 
power  to  stay  temporarily  the  operation  or  execution  of  a  state  law  by 
state  officers,  on  the  pround  of  its  conflict  with  either  the  state  or 
^  national  constitution,  it  practically  deprives  the  federal  courts  of  that 
power.  And  while  the  state  and  federal  courts  are  both  to  be  allowed 
to  stay  temporarily  the  operation  of  an  act  of  Congress  enacted  by  the 
representatives  of  the  whole  people,  if  unconstitutional,  the  federal 
courts  are  to  be  deprived  practically  of  the  power  to  suspend  tem- 
torarily  the  execution  by  a  state  ofl"  cer  of  a  state  statute,  enacted  by 
the  representatives  of  only  a  small  part  of  the  people  on  the  ground 
of  its  unconstitutionality.  And  this,  too,  even  though  the  state  law 
and  others  just  like  it  have  already  been  declared  void  by  the  United 
States  Supreme  Court.  This  is  truly  a  remarkable  proposition.  It 
indicates  a  degree  of  faith  in  the  impecability  and  sanctity  of  state 
legislation  greatly  in  contrast  with  that  of  the  people  who  established 
the  Constitution  of  the  United  States  for  their  own  protection  and 
benefit.  For  one  of  the  most  noticeable  things  about  that  Constitu- 
tion is  the  consciousness  it  displays,  in  every  part,  of  the  people  of 
the  whole  country  that  the  legislatures  of  the  several  States  would  be 
constantly  passing  all  sorts  of  laws,  which  would  be  in  conflict  with  it 
and  with  the  real  interests  and  rights  of  the  nation  and  its  citizens. 
To  guard  against  this  all  sorts  of  restrictions,  both  express  and  im- 
plied, were  placed  upon  state  legislation.  For  instance,  they  were 
forbidden  to  grant  titles  of  nobihty,  coin  money,  omit  bills  of  credit, 
make  anything  but  gold  or  silver  a  legal  tender  in  payment  of  debts, 
impose  duties  on  imports  and  exports,  pass  bills  of  attainder,  ex  post 
facto  laws,  or  laws  impairing  the  obligation  of  contracts,  or  to  regu- 
late interstate  or  foreign  commerce  by  taxation  or  otherwnse,  or  to 
tax  or  otherwise  obstruct  the  agencies  and  operations  of  the  National 
Government,  or  to  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  to  deny  any  pei'son  the  equal  protec- 
tion of  the  laws.  And  in  order  that  ttese  restrictions  might  be  mado 
effectual,  the  Constitution  and  laws  of  the  United  Stat-es  were  made 
the  supreme  law  of  the  land,  and  even  the  judges  of  the  state  courts 
were  to  be  bound  thereby,  and  a  federal  judiciary  was  provided. 
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The  very  proposition  that  the  Federal  Government  shall  deprive 
suitors  in  its  courts  of  this  familiar  and  of ttimes  only  means  of^pro- 
tection  from  irreparable  injury,  seems  strange  to  one  who  believes  in 
the  principle  laid  down  by  Chief  Justice  Marshall  in  Marbury  v,  Madi- 
son (1  Cranch,  137),  and  sanctioned  by  all  the  great  law  writers  before 
him  and  since,  that  **  the  very  essence  of  civil  liberty  certainly  consists 
in  the  right  of  every  individual  to  claim  the  protection  of  the  laws 
whenever  he  receives  An  injury.  One  of  the  first  duties  of  govern- 
ment is  to  afford  that  protection.'' 

I  shall  not,  however,  further  enlarge  upon  that  aspect  of  the  matter. 
Perhaps  it  has^  been  urged  upon  your  attention  by  others.  Indeed  it 
is  only  too  plainly  apparent  from  the  terms  of  the  bill  itself.  What  I 
desire  to  do,  rather,  is  to  point  out  to  you  the  tremendous  scope  of  the 

{>rohibitions  of  the  bill,  and  their  crippling  effect  upon  the  necessary 
unctions  of  the  federid  judiciary,  as  an  indispensable  branch  of  the 
Federal  Government,  and  an  intimate  part  of  the  judicial  system  of 
the  whole  coimtry. 

It  is  a  principle  of  constitutional  construction,  laid  down  by  Chief 
Justice  Marshall  in  Sturges  v.  Crowinshield  (4  Wheat.,  72),  that 
"whenever  the  terms  in  which  a  power  is  granted  to  Congress,  or  the 
nature  of  the  power  require  that  it  should  be  exercised  exclusively  by 
Congress,  the  subject  is  as  completely  taken  from  the  state  legislatures 
as  iithey  had  been  expressly  lorbidden  to  act  on  it." 

In  conformity  with  tnis  principle  it  was  long  since  decided  in  Martin 
v.  Hunter's  Lessee  "(1  Wheat.,  .304)  and  in  the  Moses  Taylor  (4  Wall., 
411)  that  Congress  has  power  to  divest  the  courts  of  the  States  oi 
jurisdiction  over  all  subject-matters  which  are  included  within  the 
constitutional  grant  of  judicial  power  to  the  United  States,  or  whose 
determination  by  the  judicial  power  of  the  United  States  is  necessary 
to  the  exercise  by  Congress  of  its  constitutional  power  of  legislation, 
and  where  Congress  has  expressed  its  wiU  that,  as  to  any  particular 
subject-matter  of  federal  cognizance,  the  jurisdiction  of  the  courts  of 
the  United  States  shall  be  exclusive,  the  courts  of  the  States  can  not 
take  cognizance  of  such  subject-matter.  Of  course,  the  Constitution 
having  g[ranted  the  power,  and  not  having  commanded  Congress  to 
exercise  it.  it  is  for  Cfongress  to  determine  when  and  to  what  extent  it 
¥rill  exercise  it.  Therefore,  the  jurisdiction  of  the  courts  of  the 
United  States  within  the  limits  itnposed  by  the  Constitution,  is  either 
exclusive  of  or  concurrent  with  that  of  tne  courts  of  the  States,  as 
Congress  may  from  time  to  time  determine. 

Now,  Congress  has  seen  fit  in  its  wisdom  wholU  to  withdraw  from 
the  cognizance  of  the  state  courts  and  to  vest  exclusively  in  the  fed- 
eral courts  jurisdiction  over  many  subjects,  including  suits  for  penal- 
ties and  forfeitures  incurred  under  the  laws  of  the  United  States; 
civil  causes  of  admiralty  and  maritime  jurisdiction;  seizures  under  the 
laws  of  the  United  States  on  land  or  on  waters  not  within  admiralty  or 
maritime  jurisdiction ;  cases  arising  under  the  patent-right  or  copy- 
right laws  of  the  United  States ;  au  matters  in  proceedings  in  bank- 
ruptcy; all  controversies  of  a  civil  nature,  where  a  State  is  a  party, 
except  between  a  State  and  its  citizens,  or  between  a  State  and  citizens 
of  otner  States  or  aliens;  and  all  suits  or  proceedings  against  ambassa- 
dors, or  pubhc  ministers,  or  their  domestics,  or  domestic  servants,  or 
against  consuls  or  vice-consuls. 
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When  Congress  thus  expressed  its  wiU  that  the  courts  of  the  United 
States  should  exercise  exclusive  jurisdiction  over  these  subject-mat- 
ters, which  are  included  within  the  constitutional  grant  oi  judicial 
power  to  the  United  States,  the  courts  of  the  States  could  not  there- 
after directly  exercise  jurisdiction  over  them,  though  they  might  indi- 
rectly and  collaterally  act  upon  them  in  a  way. 

Under  this  principle  a  state  court  can  not  take  jurisdiction  of  a 
cause  of  admiralty  cognizance,  such  as  a  proceeding  in  rem  founded 
upon  a  contract  for  the  transportation  of  passengers  by  sea,  or  upon  a 
collision,  or  upon  a  contract  of  affreightment.  A  state  court  can  not 
take  iurisdiction  of  an  action  against  a  foreign  consul.  It  can  not  take 
jurisdiction  in  patent  causes,  nor  determine  the  validity  of  a  patent  or 
a  (question  of  infringement.  The  courts  of  the  States  can  not  issue 
injunctions  before  final  decree,  nor  attachments  on  mesne  process, 
against  a  national  bank.  A  state  court  can  not  issue  a  mandamus  to 
an  ofEcer  of  the  United  States,  or  try  a  federal  officer  for  an  act  done 
by  him  in  the  discharge  of  his  official  duties,  or  by  its  process  take  in 
execution  goods  imported  into  a  port  of  the  United  States,  but  not  yet 
entered  at  the  custom-house,  for  payment  of  duties  to  the  United 
States,  or  goods  which,  having  been  S3ized  for  violation  of  the  revenue 
laws  of  the  United  States,  are  in  the  custody  of  a  marshal  of  the 
United  States.  Nor  can  a  state  court  take  jurisdiction  of  a  suit  to 
determine  whether  or  not  property  has  been  rightfully  forfeited  under 
the  laws  of  the  United  States,  nor  can  it  by  injunction  restrain  the 
execution  of  a  judgment  of  a  court  of  the  United  States.  A  state 
court  can  not,  under  a  state  insolvent  law,  regulate  the  distribution  of 
an  insolvent  national  bank,  or  discharge  a  defendant  held  in  custody 
under  a  capias  ad  satisfaciendum  issued  by  a  court  of  the  United  States, 
or  replevin  property  taken  in  execution  under  a  judgment  of  a  court  of 
the  United  States.  Nor  can  attachment  of  a  debt  by  the  process  of  a 
state  court,  after  the  commencement  of  suit  upon  that  debt  in  a  court 
of  the  United  States,  bar  the  plaintiff's  recovery  in  that  suit;  nor  can 
the  pendency  of  state  insolvent  proceedings  be  tet  up  as  a  bar  to  suits 
in  courts  of  the  United  States  brought  by  parties  who  are  constitu- 
tionally entitled  to  sue  therein. 

There  is  scarcely  oie  of  the  above-named  subjects  of  the  exclusive 
jurisdiction  of  the  federal  courts  in  regard  to  which,  at  one  time  or 
another,  void  state  statutes  have  not  been  enacted,  and  may  not  again 
be  enacted,  the  immediate  enforcement  of  which  without  temporary 
restraint  would  have  worked  irreparable  injury  to  persons  entitled  to 
be  protected  therefrom.  So  it  must  be  apparent  to  all  that,  through- 
out this  vast  field  of  litigation,  thus  wholly  withdrawn  by  Congress 
from  the  state  courts  and  vested  in  the  federal  courts  the  provisions  of 
this  bill  would  practically  destroy  the  power  of  the  circuit  and  district 
courts  of  the  United  States  to  preliminarily  preserve  the  status  quo  of 
the  subjectrmattor  of  the  litigation  whenever  it  was  threatened  by  the 
enforcement,  operation,  or  execution  of  an  unconstitutional  state  stat- 
ute by  a  state  officer;  and  since  Congress  has  deprived  the  state  courts 
of  jurisdiction  over  such  matters,  the  practical  result  of  this  bill  in  that 
respect  would  be  to  expose  all  the  public  and  private  interests  of  the 

{)eople  to  the  lawless  action  of  state  officers  assuming  to  act  under  void 
aws  of  a  state.     The  deplorable  consequences  of  such  a  situation  is 
apparent  to  everyone.     The  history  of  our  country  from  1789  to  the 
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present  time  is  replete  with  instances  where  the  most  serious  conse- 
quences to  individuals  as  well  as  the  public  would  have  followed  h«d 
not  the  f  aderal  oourts  possessed  and  exercised  promptly  the  prelim* 
inary  injunctive  power  which,  under  our  system  of  laws,  was  vested 
nowlbere  else,  and  which  it  is  the  effect  if  not  the  purpose  of  this  bill 
to  destroy. 

Moreover,  the  Constitution  extends  the  judicial  power  of  the  United 
States  *'  to  controversies  to  which  the  United  States  shall  be  a  party." 
Heretofore  the  United  States  has  always  possessed  the  power,  when- 
ever it  found  it  necessary,  to  appear  in  its  own  courts  and  apply  for 
and  obtain  the  untrammeled  aicf  of  those  courts  by  peaceful  prdiim- 
inary  injunctions,  to  enable  it  to  carry  on  its  great  operations  in  the 
pubuc  interest  and  for  the  public  welfare,  without  resorting  to  the  use 
of  that  force  which  it  undoubtedly  possesses.  Speaking  of  the  wisdom 
of  this  course,  as  pursued  on  a  momentous  occasion,  the  Supreme  Court 
said  in  In  re  Deos  Petitioner  (158  U.  S.,  598),  'Hhe  outcome  attests 
the  wisdom  of  the  course  pursued  by  the  Government,  and  that  it  was 
well  not  to  oppose  force  simply  by  force,  but  to  invoke  the  jurisdiction 
and  judgment  of  those  tribunals  to  whom  by  the  Constitution  and  the 
settled  convictions  of  all  citizens  is  committed  the  detennination  of 
questions  of  right  and  wrong  between  individuals,  masses,  and  States." 
Much  more  is  this  true,  if  by  resort  to  this  peaceful  temporary  pre- 
ventive remedy  collisions  between  the  representatives  of  the  States 
and  the  nation  may  be  avoided. 

But  if  this  bill  passes,  the  Government  will  be  deprived,  practically, 
of  that  peaceful  remedy  in  any  case,  however  important  it  may  be, 
where  its  interests,  rignts,  and  duties,  and  the  national  welfare  are 
imperiled  by  a  threatened  immediate  enforcement  of  a  void  state 
statute  by  an  irresponsible  state  officer.  The  language  of  Chief 
Justice  Marshall  in  Osborne  v.  Bank  of  United  States  (9  Wheat.,  738) 
seems  here  peculiarly  in  point.  Speaking  of  the  denial  of  the  consti- 
tutional power  of  federal  courts,  by  a  preliminarv  injunction,  to  stay 
the  levy  of  a  void  state  tax  bv  a  state  auditor,  that  great  jurist  said: 
*'A  denial  of  jurisdiction  forbids  all  inquiry  into  the  nature  of  the 
case.  It  apphes  to  all  cases  perfectly  clear  in  themselves;  the  cases 
where  the  Government  is  in  the  exercise  of  its  best  established  and 
most  essential  powers,  as  well  as  to  those  which  may  be  deemed  ques- 
tionable. It  asserts  that  the  agents  of  a  State,  alleging  the  authority 
of  a  law,  void  in  itself  because  repugnant  to  the  Constitution,  may 
arrest  the  execution  of  any  law  in  the  United  States.  It  maintains 
that  if  a  State  shall  impose  a  fine  on  any  person  employed  in  the  exe- 
cution of  any  law  of  the  United  States  it  may  levy  tnat  fine  or  penalty 
by  a  ministerial  officer,  without  the  sanction  even  of  its  own  courts, 
and  that  the  individual,  though  he  perceives  the  approaching  danger, 
can  obtain  no  protection  from  the  judicial  department  of  the  Govern- 
ment. The  carrier  of  the  mail,  the  collector  of  the  revenue,  the  mar- 
shal of  a  district,  the  recruiting  officer,  may  aU  be  inhibited  under 
ruinous  penalties  from  the  performance  of  their  respective  duties;  the 
warrant  of  a  ministerial  officer  may  authorize  the  collection  of  these 

Senalties,  and  the  person  thus  obstructed  in  the  performance  of  his 
uties  may  indeed  resort  to  his  action  for  damages,  after  the  infliction 
of  the  injury,  but  can  not  avail  himself  of  the  preventive  justice  of  the 
nation  to  protect  him  in  the  performance  of  his  duties.    Bach  member 
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of  the  Union  is  capable,  at  its  will^  of  attacking  the  nation,  of  arresting 
its  progress  at  every  step,  of  acting  vigorous^  and  effectually  in  the 
execution  of  its  designs,  while  the  nation  stands  naked,  stripped  of  its 
defensive  armor,  and  incapable  of  shielding  its  agent  or  executing  its 
laws  otherwise  than  by  proceedings  which  are  to  take  place  after  the 
mischief  is  perpetrated,  and  which  must  often  be  ineffectual  from  the 
inability  of  the  agent  to  make  compensation." 

The  deplorable  consequences  thus  asserted  by  the  great  Chief  Justice 
to  be  the  result  of  a  successful  denial  of  the  power  of  Congress  under 
the  Constitution  to  vest  the  preliminary  injunctive  power  in  the  federal 
courts  would  equally  follow  m  the  train  of  a  voluntary  surrender  of  it. 
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FRIDAY^  FBBBT7ABY  16,  1912. 

Committee  on  the  Judiciary, 

United  States  Senate, 

Washinfftony  u.  0. 
The  subcommittee  met  at  2.30  o'clock  p.  m. 
Present:  Senators  Brown  (chairman)  and  Overman. 
Also  present:  Hon.  John  E.  Eustis,  a  member  of  the  Public  Service 
Commission  of  the  first  district  of  the  State  of  New  York ;  Hon.  Ira 
B.  Mills,  a  member  of  the  Ra'droad  and  Warehouse  Commission  of 
the  State  of  Minnesota,  and  others  interested  in  the  proposed  legis- 
lation. 

Senator  Brown  (chairman).  This  is  a  hearing  on  the  bill  S.  4366, 
introduced  by  Senator  Nelson  (by  rec^uest),  entitled  ^*  A  bill  to  amend 
the  act  entitled  'An  act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary,'  approved  March  3,  1911.*' 

The  bill  is  as  follows : 

[8. 4306,  Sizty-seooiid  CoDgraas,  sboond  session.] 

In  THE  Sbnate  of  the  United  States. 

January  11, 1912. 

Mr.  Nebom  (by  request)  introduced  the  foUowing'bill;  which  was  read  twice  and  re- 

fenred  to  the  Committee  on  the  Judiciary. 

A  bill  Toani«odtbeactentittod"AnacttooodUy.nTi8eyandaii]endtfaelAW8]!«iAtii^ 

ajrproYed  ICardi  third,  nmeteen  hundred  and  elevon. 

Be  it  enacted  by  the  Senate  and  House  of  Repreeentatives  of  the  United  States  of  America 
in  Congrees  assembled,  ThaX  section  two  hundred  and  Bixty-fiYe  of  the  act  of  Congress 
approved  March  third,  nineteen  hundred  and  eleven,  entitled  ''An  act  to  codify,  re- 
vise, and  amend  the  laws  relating  to  the  judiciary,''  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows: 

''Sec.  265.  The  writ  of  injunction  shall  not  be  granted  b^  any  court  of  the  United 
States  to  stay  the  proceedings  in  any  court  of  a  State  except  in  cases  where  such  injunc- 
tion may  be  authorized  by  any  law  relating  to  proceedings  in  bankruptcy ;  or  to  restrain 
the  enforcement,  operation,  or  execution  of  any  statute  of  the  State  or  any  order,  rule, 
or  regulation  having  the  force  of  a  statute  of  a  State,  or  order,  rule,  or  regulation  made  by 
a  commlaaion  or  body  authorized  by  State  laws  to  regulate  and  controlcommon  carriers 

or  other  public-service  corporations." 

« 

Senator  Brown.  We  shall  be  glad  to  hear  you,  Commissioner 
Eustis. 

STATEMENT  OF  HOH.  JOHN  E.  EUSTIS,  A  MEMBEB  OF  THE 
PUBLIC-SEBVICE  COMMISSIOIT  OF  THE  FIBST  DISTBICT 
OF   THE   STATE   OF  NEW   TOBE. 

Senator  Brown.  You  are  a  member  of  the  Public-Service  Com- 
mission of  New  York  ? 

Commissioner  Eustis.  Yes;  a  member  of  the  commission  of  the 
first  district. 
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Senator  Brown.  How  long  have  you  been  on  the  commission? 

Commissioner  Eustis.  I  have  been  on  the  conmiission  since  its  or- 
ganization on  July  1,  1907. 

Senator  Bbown.  Generally  speaking,  what  jurisdiction  does  that 
conmiission  have  over  common  carriers  t 

Commissioner  Eustis.  The  jurisdiction  of  our  commission  is  lim- 
ited to  the  conmion  carriers  and  public-service  corporations  that  are 
located  within  the  city  of  New  York;  and  there  is  another  commis- 
sion up  the  State,  which  they  call  the  commission  of  the  second  dis- 
trict, that  has  jurisdiction  over  the  common  carriers  for  the  rest  of 
the  State.  We  have  very  little  to  do  under  our  jurisdiction  with 
«team  railroads.  It  is  only  the  terminals  of  those  railroads  and  the 
transportation  of  those  railroads  within  the  local  district  of  the  city 
that  we  have  jurisdiction  over,  so  far  as  steam  railroads  are  con- 
cerned. 

Senator  Brown.  Have  you  examined  Senate  bUl  4366,  introduced 
by  Senator  Nelson  1 

Commissioner  Eustis.  I  have. 

Senator  Brown.  And  is  it  in  regard  to  that  bill  which  you  desire 
to  offer  jTour  suggestions  ? 

Commissioner  Eustis.  I  was  appointed  by  the  chairman  of  the 
National  Association  of  Railroad  Cfommissioners,  being  a  member  of 
the  judiciary  committee  of  that  association,  and  when  I  was  notified 
this  bill  was  introduced  I  became  interested,  and  in  certain  ways  it 
affects  our  work;  but  not  as  much  as  the  commissions  in  the  Western 
States. ' 

Senator  Brown.  The  committee  would  be  pleased  to  have  you 
state  in  your  own  way  your  suggestions  in  regard  to  this  proposed 
legislation. 

Commissioner  Eustis.  This  amendment  is  very  much  needed  to 
keep  up  with  the  progress  of  the  times.  The  regulation  of  public- 
service  corporations  is  now  generally  recognized.  Nearly  every 
State  has  its  commission  and  more  recent  commissions  are  vested 
with  greater  powers  than  the  earlier  ones. 

It  seems  to  me  hardly  necessary  to  say  a  word  to  this  committee 
as  to  the  necessity  of  these  commissions.  The  principle  of  monopoly 
controlling  many  of  these  corporations  to  avoid  unnecessary  waste 
and  exj>ense  makes  State  regulation  necessary.  Unregulated  mo- 
nopoly is  inconsistent  with  justice  or  with  the  State's  duty  to  its 
citizens. 

The  law  as  it  is  prohibits  the  writ  of  injunction  in  United  States 
courts  to  stay  the  proceedings  in  any  State  court  except  where  au- 
thorized in  bankruptcy  proceedingi^a  very  proper  proceeding,  as 
such  proceedings  are  wholly  withm  the  jurisdiction  of  the  United 
States  courts. 

The  proceedings  of  the  State,  raikoad,  or  pubUc-service  commis- 
sion are  imder  State  laws,  and  very  similar  to  State  court  proceed- 
ings and  legislative  action.  The  general  powers  of  these  commis- 
sions make  them  quasi  legislative  and  judicial.  Thev  are  composed 
of  men  familiar  with  the  work  they  have  to  do,  and.  have  the  time 
to  make  aU  necessary  investigations  to  arrive  at  a  just  determina- 
tion of  the  many  questions  that  arise  between  the  public-service  cor- 
porations and  the  people,  which  legislative  committees  have  not 
the  time  or  the  means  to  ascertain. 
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These  commissions  are  well  organized  and  have  trained  eiroerts  in 
almost  every  department  of  their  work  to  investigate  and  nnd  out 
exactly  what  circumstances  are  in  each  partic\ilar  case,  so  that  when 
they  oome  to  make  their  determination  they  do  it  witn  all  the  facts 
before  them,  which  is  quite  the  contrary  to  what  was  the  case  here- 
tofore, in  my  opinion.  The  l^islatures  formerly  attempted  to  pass 
the  necessary  laws  and  relations  in  regard  to  these  matters  through 
the  committees  of  the  legislature,  where  they  hear  the  popular  clamor 
from  one  side  and  then  they  hear  the  railroad  on  the  other  side,  and 
then  they  act  without  knowing  very  much  about  the  details  or  the 
facts. 

Perhaps  the  most  serious  obstacle  to  efficient  public-service  regula- 
tion has  been  the  delay  in  the  enforcement  of  commission  oraers 
consequent  upon  the  review  of  such  orders  by  the  courts.  In  some 
cases  an  order  becomes  entirely  inapplicable  before  its  enforcement 
is  finally  permitted  on  appeal  to  tne  highest  court.  The  expense 
of  protracted  litigation  and  the  prospect  that  when  such  litigation 
18  completed  conditions  will  have  so  changed  as  to  make  the  relief 
petitioned  for  entirely  inadequate  or  useless  impairs  seriously  the 
value  of  public-service  regulation. 

We  have  had  that  to  a  considerable  degree  in  our  State  where  we 
have  issued  an  order  and  the  very  matter  we  wished  to  regulate 
expired  before  the  case  could  be  settled  in  the  highest  court.  Even 
in  our  State  courts  our  action  is  reviewed  bv  certiorari,  and  then 
they  take  it  to  the  court  of  appeals,  and  by  the  time  we  get  a  deci- 
sion the  benefit  is  entirely  lost. 

The  States  have  to  a  certain  extent  appreciated  this  difficulty,  and 
the  State  re^atory  laws  usually  provide  methods  of  facihtating 
Uti^ation.  Thus,  these  laws  often  provide  that  public-service  cases 
ahul  have  precedence  over  other  civil  suits  in  the  State  courts.  In 
certain  cases  it  is  provided  that  the  appeal  shall  lie  from  the  order 
of  the  commission  to  the  court  of  the  district  in  which  the  State 
capital  is  located.  In  other  cases  provision  is  made  for  an  appeal  to 
the  State  supreme  court,  thus  doing  away^  with  one  or  two  steps  in 
the  litigation  and  saving  many  months'  time. 

These  attempts  of  the  State  to  expedite  public-service  cases  have 
been  made  entirely  ineffective  by  the  resort  of  the  companies  to  the 
Federal,  district,  and  circuit  courts.  These  courts  have  assumed 
jurisdiction,  and  thus  the  carefully  worked  out  plans  of  the  States 
to  expedite  pubUc-service  cases  have  been  frustrated.  I  find  in  many 
cases  where  they  can  not  succeed  otherwise  they  get  a  btockholder 
living  in  New  Jersey  to  come  over  in  New  York  in  order  to  throw 
the  case  into  the  United  States  court. 

Article  XI  of  the  amendments  to  the  United  States  Constitution, 
adopted  in  1798,  provides: 

The  judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to  an^r  suit 
in  law  or  equity  commenced  or  prosecuted  aninst  one  of  the  United  States  by  citizens 
of  another  State,  or  by  citizens  or  subjects  of  any  foreign  State. 

^  An  order  regulating  the  rates  or  service  of  a  public-service  corpora- 
tion made  by  a  State  commission  is  clearly  the  act  of  the  State. 
The  apparent  purpose  of  this  eleventh  amendment  is,  however,  cir- 
cumvented by  the  plan  of  having  stockholders  of  the  corporation 
begin  suit  in  the  Federal  courts  against  the  companies  themselves 
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and  the  attorney  general  or  commission  to  enjoin  the  enforcement 
of  State  regulations. 

It  would  certainly  be  a  stricter  compliance  with  the  spirit  of  the 
eleventh  amendment  to  do  awa^  with  this  interference  on  the  part 
of  the  inferior  Federal  courts  with  the  enforcement  of  State  r^u- 
lations. 

In  these  matters  involving  the  exercise  of  powers  entrusted  by  the 
Federal  Constitution  to  the  States  there  should  be  no  interference  on 
constitutional  grounds  until  the  regulation  complained  of  has  been 
passed  on  by  the  highest  authority  established  by  the  State,  and  then 
the  appeal  should  lie  directly  to  the  Supreme  Court  of  the  United 
States. 

This  measure  of  home  rule  is  highly  desirable,  and  conforms  to  the 
spirit  of  our  institutions  and  our  Federal  plan  of  government.  The 
States  themselves  can  best  appreciate  the  necessity  for  expediting 
public-service  cases  in  order  to  secure  efficient  regulation,  and  if  the 
right  of  appeal  from  the  State  supreme  court  to  the  United  States 
Supreme  Court  is  preserved  the  guarantees  of  the  Federal  Constitu- 
tion may  be  effectively  invoked  to  preserve  the  r^hts  of  the  indi- 
vidual or  corporation. 

The  question  of  delay  in  the  enforcement  ,of  the  orders  of  the  State 
commission  is  a  vital  one.  Often  the  greatest  benefit  has  been  lost 
by  proloi^ed  litigation,  and  with  great  expense  to  the  State,  and  the 
large  corporations  as  a  rule  go  to  the  limit  to  secure  delay.  I  know 
that  from  experience. 

The  passage  of  this  amendment  will  not  solve  this  problem  en- 
tirely, but  it  will  go  a  long  way  toward  it  by  relegating  the  corpora- 
tions to  the  State  courts,  where  they  still  have  many  friends.  To  this 
they  should  not  object,  as  they  get  their  franchise  right  in  each  case 
from  the  State.  All  questions  of  dispute  between  the  citizens  of  the 
State  and  themselves  should,  in  the  first  instance  at  least,  be  sub- 
mitted to  the  State  court. 

I  would  like  to  add,  in  conclusion,  that  if  this  is  a  good  amendment 
prompt  action  should  be  taken,  and  I  have  tried  to  show  that  it  is 
necessary  and  good,  and  I  think  it  should,  if  possible,  be  acted  upon, 
80  that  the  gentlemen  who  are  now  giving  their  utmost  effort  to  the 
enforcement  of  these  regulations  may  have  the  aid  and  benefit  of  this 
amendment. 

Senator  Overman.  Is  this  a  substitute  ? 

Commissioner  Mills.  Yes,  sir;  that  is  the  original  draft  of  the 
substitute  you  have  in  your  hand. 

Senator  Overman.  This  is  what  you  propose  ? 

Commissioner  Mills.  Yes,  sir. 

Senator  Overman.  You  are  in  favor  of  the  substitute? 

Commissioner  Eustis.  Yes.    It  is  only  a  verbal  change. 

The  substitute  referred  to  as  as  follows: 

A  BILL  To  amend  section  two  hondrod  and  sixty-five  of  an  act  entitled  "An  act  to  codify,  reyise,  and 
amend  the  laws  relating  to  the  Judiciary,"  approved  March  third,  nineteen  hundred  and  eleven,  desig- 
nated as  "the  Judicial  Code." 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assemhledj  That  section  two  hundred  and  sixty-five  of  the  act  of  GongresB 
approved  March  third,  nineteen  hundred  and  eleven,  entitled  "An  act  to  codify, 
revise,  and  amend  the  laws  relating  to  the  judiciary,''  be,  and  the  same  is,  hereby 
amended  so  as  to  read  as  follows: 

Sec.  265.  The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a  State,  except  in  cases  where  such  injunction 
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may  be  authorized  by  anv  law  relating  to  proceedingB  in  bankruptcy;  nor  shall  the 
writ  of  injunction  be  granted  by  any  court  or  judge  of  the  United  States  to  restrain  the  enfoTce- 
ment,  operation,  or  execution  of  any  statute  of  a  State,  or  any  order,  rule,  or  regulation 
having  the  force  of  a  statute  of  a  State,  or  order,  rule,  or  regulation  rnade  by  a  commission 
or  body  authorized  by  State  laws  to  regulate  and  control  common  carriers  or  other  public 
service  corporations:  Provided,  however.  That  this  section  shall  not  be  construed  to  restrain 
or  in  any  way  to  affect  the  jurisdiction  conferred  upon  the  Supreme  Court  of  the  United 
States  by  section  two  hundred  and  thirty-seven  of  ^' the  Judicial  Code.** 

Senator  Brown.  As  I  understand  it,  this  bill  is  intended  to  stop  the 
abuse  that  now  exists  in  the  way  of  injunctions  which  stay  the  pro- 
ceedings of  State  courts,  preventing  the  carrying  out  of  orders  made 
by  public-service  corporations,  etc.,  having  jurisdiction  over  common 
carriers.  I  would  lite  to  have  your  judgment  on  whether  or  not  it 
would  be  a  good  idea  also  to  include  a  provision  which  would  deny 
the  right  of  the  Federal  court  to  delay  the  collection  of  State  taxes 
by  injunction. 

Commissioner  Eustis.  I  should  think  it  certainly  would.  There 
certainly  seems  to  me  no  good  reason  why  the  United  States  should 
interfere  with  the  powers  of  the  State  to  collect  taxes  by  tying  them 
up  by  injunction  any  more  than  there  is  that  they  should  tie  the 
hands  of  the  State  through  its  commissions  in  doing  their  work;  but 
we  do  not  have  anything  to  do  with  the  coUection  of  taxes. 

STATEMENT  OF  HON.  IBA  B.  MILLS,   CHAIBMAIT  BAILBOAD 
COMMISSION   OF   THE   STATE   OF   MINNESOTA. 

Senator  Brown.  How  long  have  you  had  the  position  of  chairmaa. 
of  the  Minnesota  Railroad  Commission  ? 

Commissioner  Mills.  I  have  been  chairman  for  the  last  14  years, 
and  was  appointed  on  the  commission  by  Grov.  Nelson  in  1893.  I 
have  been  there  ever  since. 

Senator  Brown.  Speaking  generally,  what  is  the  scope  of  the  juris- 
diction of  the  commission  ? 

Commissioner  Mills.  We  have  a  general  jurisdiction  of  the  rates 
of  the  carriers  and  of  operations,  puttmg  in  sidetracks  and  prescribing 
elevator  sites. 

Senator  Overman.  And  the  building  of  stations? 

Commissioner  Mills.  And  the  building  of  stations  and  any  ques- 
tion of  operation.  Our  statute  is  very  broad  and  the  Supreme  Cfourt 
has  given  it  a  liberal  construction. 

Senator  BrowK.  You  have  power  over  rates  within  the  State  ? 

Commissioner  Mills.  Yes;  fetate  rates,  as  broad  as  can  be  given. 

Senator  Brown.  The  committee  would  be  glad  to  have  your  state- 
ment with  reference  to  the  bill. 

Commissioner  Mills.  It  is  conceded,  of  course,  that  Congress  has 
jurisdiction  to  enact  such  legislation.  There  is  very  wide  dissatis- 
faction in  Minnesota  with  the  interference  of  the  Federal  courts  in 
the  enforcement  of  State  statutes  as  well  as  in  other  States,  which 
I  found  from  talking  with  the  members  of  the  National  Association 
of  Railroad  Commissioners,  which  is  composed  of  the  officers  of  the 
diflFerent  States  having  control  of  common  carriers,  and  mostly  every 
State  has  such  a  body. 

Senator  Overman.  Are  they  about  the  same  thing  and  simply 
different  names  ? 
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Commissioner  Eustis.  I  think  in  some  cases  the  pubUc-service  cor- 
porations take  in  other  branches  besides  raikoads.  We  has  gas  and 
electric  lighting  imder  us. 

CSommissioner  Mills.  It  is  so  with  the  Minnesota  commission.  We 
have  the  weighing  and  inspection  of  grain  and  weights  and  measures. 

As  I  was  saving;  there  is  a  general  dissatisfaction  with  the  Federal 
interference  with  the  enforcement  of  orders  of  the  commissions  and 
of  legislative  enactment  in  making  rates  or  otherwise  controlling 
common  carriers. 

This  matter  was  brought  up  in  the  last  convention  of  the  national 
association,  and,  without  a  dissenting  voice,  a  resolution  was  passed 
re(][uesting  Congress  to  pass  such  te^islation  and  authorizing  the 
legislative  committee  of  that  association,  of  which  I  am  chairman, 
to  urge  its  enactment  by  Congress. 

September  6,  1906,  the  Minnesota  commission  made  an  order  fix- 
ing tne  merchandise  rates  in  the  State.  The  rates  before  this  order 
was  made  were  not  the  same  on  the  different  roads,  on  some  being 
more  or  less  discriminatorv,  and  in  the  southern  part  of  the  State 
were  much  lower  than  in  the  northern  part.  The  order  of  the  com- 
mission equalized  all  this,  and  the  railroad  companies  put  the  order  in 
effect  and  it  so  remained  until  July  1,  1911, 

Traffic  men  have  told  the  commission — I  mean  by  this  those  who 
actually  have  the  traffic  in  charge  and  who  receive  the  complaints — 
that  there  had  been  scarcely  a  complaint  in  regard  to  these  rates 
during  the  time  they  were  in  force. 

The  legislature  passed  a  law  (chapter  232  of  the  laws  of  1907) 
which  made  a  commodity  schedule.  At  the  same  session  they  passed 
a  2-cent  passenger  fare  rate.  The  companies  put  in  the  2-cent  pas- 
senger rate,  ana,  as  I  understand  it,  the  tariffs  were  printed  to  put 
in  tne  commodity  rate,  when  stockholders  of  the  several  companies 
brought  action  in  the  Federal  court  against  the  companies,  the  attor- 
ney general  and  railroad  and  warehouse  commission  asking  for  and 
obtaining  a  temporary  injunction  against  all  those  rates,  but  the 
court,  on  hearing  before  trial.  Judge  Lochren  presiding,  refused  to 
enjoin  the  merchandise  rate  or  the  2-cent  fare  rate.  Subsequently, 
on  April  8,  1911,  Judge  Sanborn,  after  final  hearing,  granted  an 
injunction  enjoining  all  the  rates. 

Senator  Overman.  After  the  decision  in  the  Minnesota  case,  we 
passed  a  bill  through  Congress  requiring  that  no  injimctions  should 
issue  imless  as  many  as  tnree  judges  should  join  in  the  order.  Has 
that  had  any  good  effect  ? 

Commissioner  Mills.  Not  so  very  much,  because  it  does  not  apply 
to  State  laws. 

Senator  Overman.  Oh,  yes,  it  does. 

Commissioner  Mills.  The  bill  I  read  did  not. 

Senator  Overman.  On  account  of  the  unconstitutionality  of  the 
State  statutes  you  can  not  issue  an  injunction  unless  as  many  as  three 
judges  consent. 

ConMnissioner  Mills.  Is  that  jour  law? 

Senator  Brown.  That  is  section  266,  unless  three  judges  consent. 

Commissioner  Mills.  I  was  mistaken;  I  had  in  mind  that  it  does 
not  apply  to  orders  of  commissions,  but  there  is  dissatisfaction  with 
the  Federal  court's  interference  at  all.  It  is  very  unsatisfactory  to 
the  people  of  the  different  States,  when  their  legislatures  pass  an  act 
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or  their  commissions  make  orders,  that  their  enforcement  should  be 
stopped  by  an  injunction  issued  hj  the  Federal  court.  Wlien  the 
court  once  takes  jurisdiction  it  holds  it  has  the  right  to  try  every  ques- 
tion that  arises  under  the  statute  and  within  the  pleading;  so  many 
questions  arising  under  your  statute  may  be  decided  which  in  them- 
selves would  not  give  the  complainants  the  right  to  go  into  the  Fed- 
eral court.  The  State  courts  always  endeavor  to  give  the  statute  such 
a  construction  as  will  save  its  constitutionality,  while  an  entirely  dif- 
ferent meaning  may  be  placed  on  it  in  the  Federal  court,  and,  when  so 
interpreted,  the  statute  is  held  to  be  unconstitutional,  while  if  it  had 
been  first  construed  by  the  State  court  it  would  have  been  held  good 
even  by  the  Federal  court. 

It  seems  only  reasonable  that  a  State  should  be  allowed  the  right 
to  have  a  construction  placed  on  its  statutes  by  its  own  courts  and 
find  out  what  it  means.  Then,  if  so  construed  that  it  interfered  with 
any  constitutional  right,  this  right  can  be  protected  by  the  Supreme 
Court  of  the  United  States,  where  the  decision  of  the  highest  State 
court  can  be  reviewed  on  writ  of  error.  There  is  no  guaranty  in 
the  Federal  Constitution  that  the  issues  of  fact  in  any  of  this  kind 
of  cases  should  be  first  passed  upon  by  a  Federal  judge.  It  is  the 
law  that  if  you  get  jurisdiction  in  your  State  court  first  the  Federal 
courts  will  not  interfere.  A  legislature  passes  an  act.  It  may  be 
signed  by  the  governor  about  11  o'clock  at  night.  The  sheriff  starts 
out  to  get  service  on  the  corporation  in  an  action  by  the  attorney  gen- 
eral to  enforce  the  statute,  and  some  attorney  for  the  corporation  is 
waking  up  the  Federal  judge  to  issue  an  injimction.  That  ia  not  a 
dignified  way  of  proceeding  and  should  not  prevaU  in  the  admimstra- 
tion  of  the  laws  of  this  country.  The  States  have  furnished  courts 
with  jurisdiction  in  equity  to  fully  protect  the  rights  of  the  com- 
panies and  there  is  no  excuse  for  not  using  them. 

Senator  Nelson.  Will  the  committee  permit  me  to  ask  a  question 
for  my  information  ?    I  am  not  a  member  of  this  subcommittee. 

Senator  Brown.  Certainly. 

Senator  Nelson.  I  imderstood  that  Judge  Hook,  in  the  Oklahoma 
case,  issued  an  injunction  while  the  question  at  issue  was  on  appeal 
to  the  Supreme  Court,  while  it  was  bemg  tried.  • 

Commissioner  Mills.  Yes ;  there  is  an  appeal  provided  by  the  Okla- 
homa statute  from  the  decision  of  the  commission  to  the  supreme 
court.     The  companies  went' so  far  as  to  take  that  appeal. 

Senator  Nelson.  To  the  supreme  court  of  the  State? 

Commissioner  Mills.  Yes.  They  asked  the  supreme  court  of  the 
State  for  a  supersedeas.  Tliey  argued  their  right  to  a  supersedeas 
and  the  supreme  court  denied  it,  and  then  Judge  Hook  took  jurisdio- 
tion. 

Senator  O'Gobman.  After  or  before  the  decision  ? 

Commissioner  Mills.  After  the  decision  of  the  court  that  denied 
the  supersedeas. 

Senator  Nelson.  A  writ  of  error  ought  to  have  gone  from  there  to 
•the  Supreme  Court  of  the  United  States,  it  seems  to  me,  and  that  is 
what  tnese  commissioners  want,  as  I  understand  it.     Is  that  correct  1 

Commissioner  Mills.  Yes,  sir.  There  is  a  long  delay  caused  by  the 
Federal  Court's  interference,  and  it  is  a  verv  expensive  way  to  have 
to  try  your  case  in  equity.  The  State  of  Minnesota  has  a  case  pend- 
ing now.     They  atatcked  our  merchandise  rate,  which  has  been  in 
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force  for  three  or  four  years,  and  in  fact  the  companies  seemed  to  be 
satisfied  with  it.  As  1  have  suggested,  the  trafiic  men  said  that  our 
merchandise  rate  worked  with  less  complaint  than  anything  they 
had  ever  had,  because  it  equalized  rates  with  different  parts  of  our 
State.  Under  it  small  jobbers  could  do  an  internal  wholesale  busi- 
ness in  some  of  our  small  towns,  wliich  proved  very  satisfactory. 
Our  statute  provided  that  after  a  rate  had  oeen  once  in  force  it  could 
not  be  changed  without  the  consent  of  the  commission.  This  mer- 
chandise rate  was  enjoined  by  the  final  decree  of  Judge  Sanborn,  and 
it  was  decided  that  tne  companies  must  put  in  the  old  rates  with  aU 
their  discriminations.  This  created  a  great  dissatisfaction  and  nulli- 
fied the  State  statute  requiring  consent  of  the  commission. 

Senator  Overman.  Is  the  case  still  pending? 

Commissioner  Mills.  Yes;  the  case  is  pending  in  the  Supreme 
Court. 

Senator  Brown.  How  long  has  that  case  been  pending? 

Senator  Nelson.  If  you  wiU  allow  me  to  interrupt — after  the  pre- 
liminary injunction  the  legislature  made  a  2-cent  passenger  rate  in- 
stead of  3  cent. 

Commissioner  Mills.  Yes;  I  will  explain  that.  In  December, 
1906,  the  railroad  and  warehouse  commission  made  an  order  read- 
justing merchandise  rates  and  making  some  reductions.  These  were 
accepted  and  put  in  force  by  the  companies.  On  December  14,  1906, 
the  commission  made  an  order  readjusting  the  conunodity  rates.  To 
enjoin  this,  the  railroad  companies  affected  brought  an  action  in  the 
Federal  court.  The  legislature  met  in  January,  1907,  and  passed 
what  is  known  as  the  2-cent  passenger  rate.  After  examining  this 
question  it  thought  it  would  not  be  fair  to  maintain  as  low  a  mer- 
chandise rate  as  had  been  made  by  the  commissioners'  order,  so  to 
remedy  this,  a  commodity  rate  was  passed  which  raised  the  com- 
missioners' rate  7.37  per  cent.  Some  of  the  stockholders  then  com- 
menced another  action  in  the  circuit  court  of  the  United  States  in 
May,  1907,  and  applied  for  a  preliminary  injunction.  This  was 
heard  before  Judge  Lochren,  on  affidavits  produced  by  the  company 
and  the  commission.  Several  days  were  spent  in  argument,  when 
Jud^e  Ivochren  ordered  that  the  enforcement  of  the  legislative  com- 
modity rate  be  enjoined  during  the  pendency  of  the  action,  but  re- 
fused to  grant  an  injunction  against  trie  2-cent  passenger  rate  and  the 
merchandise  rate  already  in  force. 

After  hearing  and  final  decree.  Judge  Sanborn,  in  April,   1911, 

f ranted  an  injunction  against  all  the  rates,  including  the  merchan- 
ise,  2-cent  passenger,  and  commodity  rates.  That  action  is  still 
E ending  on  appeal  in  the  United  States  Supreme  Court,  and  will 
e  argued  in  April. 

Senator  Nelson.  The  injunction  did  not  cover  that  part  of  it — the 
preliminary  injunction  ? 
Commissioner  Mills.  No. 
Senator  Nelson.  And  the  roads  have  been  operating  over  two 

i rears  on  that  2-cent  a  mile  basis,  and  the  facts  are  that  they  did  not 
ose  any  money  by  it  ? 
Commissioner  Mills.  No;  they  have  not  lost  any  money. 
Senator  Nelson.  And  yet,  by  this  final  decree  of  the  circuit  court, 
Judge  Sanborn  ordered  tne  restoration  of  the  3-cent  rate  after  they 
had  used  the  2-cent  rate  for  two  years  ? 
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Senator  Brown.  In  that  connection,  you  say  that  the  reason- 
ableness of  the  2-cent  rate  was  not  in  court  ? 

Commissioner  Mills.  Oh,  yes;  it  was  an  issue  in  court,  but  on  the 
showing  made  on  the  hearing  for  a  preliminary  injunction  Judge 
Lochren  refused  to  enjoin  either  the  2-cent  passenger  rate  or  the  mer- 
chandise rate. 

Senator 'Nelson.  But  in  the  final-injunction  it  was  ? 

Senator  Brown.  What  were  the  issues  on  which  final  injunction 
was  granted  ?    Did  it  include  the  reasonableness  of  the  2-cent  fare  ? 

Commissioner  Mills.  Yes;  the  issues  included  the  2-cent  passenger 
rate,  the  merchandise  and  commodity  rates. 

Senator  Overman.  Did  it  decide  that  the  2-cent  rate  was  unrea- 
sonable ? 

Commissioner  Mills.  The  court  decided  that  the  2-cent-fare  rate 
was  confiscatory,  while  if  the  companies  had  charged  2  cents  to  all 
the  intrastate  passengers,  they  would  have  earned  $12,000  more  than 
they  did  under  the  old  3-cent  rate.  There  was  a  test  of  nine  months 
made  on  the  Northern  Pacific  to  show  the  result  of  the  2-cent  fare, 
and,  from  the  exhibits  filed,  this  would  be  the  result:  While  the  net 
result  was  somewhat  less  for  this  period  than  the  revenues  of  the 
company  for  the  same  period  the  year  before,  the  State  passenger 
business  increased  19.8  per  cent.  There  was  a  decrease  of  1.1  per  cent 
in  the  passenger  revenue,  but  the  average  rate  charged  by  the  com- 
pany was  1.93  cents  per  mile  for  State  ousin ess,  while  the  law  per- 
mitted the  collection  of  2  cents.  The  ordinary  one-way  local  passen- 
ger was  required  to  pay  3  cents  per  mile;  those  who  purchasea  1,000- 
mileage  tickets  were  carried  at  2  cents,  clergymen  1 J  cents,  and  round- 
trip  excursion  tickets  were  sold  at  2  cents  at  all  times  to  parties  of 
10  or  more  traveling  between  the  same  station,  and  to  the  puoUc,  indi- 
vidually, on  certain  holidays,  fairs,  or  conventions,  and  other  occa- 
sions, whenever  it  suited  the  company's  purpose  to  grant  these  favors. 
Commutation  tickets  were  sold  to  suburbanites  and  lake  resorters 
at  an  arbitrary  rate — sometimes  below  1  cent  a  mile — and  before  the 
enactment  of  the  2-cent  fare  a  large  number  of  people  were  carried 
free;  so,  although  the  statute  reduced  the  3-cent  rate  33 J  per  cent,  it 
did  by  no  means  reduce  the  passenger  revenue  by  33J  per  cent,  but 
only  to  the  extent  of  15  per  cent,  and  the  business  was  actually  profit- 
able at  the  reduced  rate,  and  probably  would  have  continued  more  so 
as  time  passed.  The  average  rate  before  the  passage  of  the  2-cent  law 
was  2.35  cents  per  mile. 

It  can  not  be  determined  whether  the  reduction  of  revenue  was 
actually  affected  by  merely  stating  a  rate  was  reduced  a  certain  per 
cent.  Such  statement  takes  no  account  of  any  increase  in  business 
that  might  have  been  stimulated  by  the  lowering  of  the  rate.  In  the 
Northern  Pacific  case  it  is  made  to  appear  that  the  increase  in  State 
passenger  business  more  than  made  up  the  lowering  of  the  average 
rate.  I  could  go  into  this  matter  more  fully,  but  do  not  wish  to  try 
the  Minnesota  case  before  the  committee.  It  is  now  before  the 
Supreme  Court,  and  will  be  tried  there,  and  no  doubt  rightfully 
determined. 

But  I  might  add  that  it  is  conceded  in  the  Northern  Pacific  and 
Crreat  Northern  cases  if  all  the  State  rates  were  in  force  on  Minnesota 
State  business,  each  of  these  companies  could  pay  the  interest  on  all 
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their  indebtedness  and  an  annual  dividend  of  7  per  cent  on  all  their 
stock. 

Senator  Nelson.  I  want  to  make  a  further  statement  in  connection 
with  that  case,  and  this  is :  When  the  legislature  passed  that  rate,  the 
commodity  rate,  as  you  call  it,  and  the  merchandise  rate,  the  com- 
pany sort  of  impliedly  agreed  to  submit  to  it,  verbally,  with  the 
members  of  the  legislature.  To  eet  aroimd  their  promise  they  got 
some  of  their  stockholders  in  New  x  ork  to  institute  a  suit  against  the 
company  to  enjoin  it  from  applying  the  rate.  That  is  how  the  case 
got  m  court. 

Commissioner  Mills.  Yes;  that  was  it.  The  members  of  the  legis- 
lature claim  such  an  agreement. 

Senator  Brown.  When  was  this  commodity  law  passed  ? 

Commissioner  Mills.  In  1907.    It  is  in  litigation  yet. 

Senator  Brown.  It  is  still  hung  up  by  an  injunction  ? 

Commissioner  Mills.  Yes,  sir. 

Senator  Brown.  It  is  in  suspension  ? 

Commissioner  Mills.  Yes.  The  cost  in  these  cases  has  been  over 
$80,000  in  trying,  outside  of  lawyers'  fees — master's  fees,  $25,000,  and 
$1,000  clerk's  fees  of  the  circuit  court  for  the  return  of  the  record  for 
the  Supreme  Court,  and  $20,000  for  printing  the  record  to  present  to 
the  circuit  court.  We  had  to  put  $10,000  for  prospective  fees  for  the 
clerk  of  the  Supreme  Court,  and  there  are  always  a  lot  of  expenses 
incidental  to  a  big  lawsuit.  There  was  $20,000  paid  for  stenogra^ 
phers'  fees  and  transcripts. 

Senator  Overbian.  I  suppose  they  put  in  everything  to  make  it  as 
lai^e  as  possible. 

Coxnmissioner  Mills.  They  made  a  big  record.  It  is  a  great  deal 
more  expensive  to  try  a  case  before  a  master  in  chancery  in  the  Fed- 
eral courts  than  it  is  before  a  judge  sitting  in  a  State  court.  In  the 
case  of  a  master,  everything  that  either  party  offers  goes  into  the 
record  for  what  it  is  worth,  while  in  the  State  court  immaterial  mat- 
ters are  ruled  out  upon  objection  during  the  trial.  Our  attorneys 
estimate  that  this  case  would  have  cost  not  to  exceed  one-fifth  as 
much  if  it  had  been  tried  in  the  State  courts. 

Unless  railroad  regulation  is  to  be  abandoned,  some  more  practical 
method  of  handling  Utigation  must  be  adopted.  The  experience  in 
Minnesota  is  practically  the  experience  of  other  States. 

Senator  Brown.  Do  the  railroad  commissions  have  a  national  asso- 
ciation ? 

Commissioner  Mills.  Yes,  sir. 

Senator  Brown.  Do  you  belong  to  that? 

Commissioner  Mills.  Yes;  we  are  members  of  the  legislative  com- 
mittee. 

Senator  Brown.  You  are  representing  that  body  of  men  here  ? 

Conunissioner  Mills.  Yes,  sir;  and  tnis  bill  was  recommended  by 
unanimous  vote.  I  have  had  correspondence  with  most  every  mem- 
ber of  every  railroad  and  public-service  commission  in  regard  to  it, 
and  I  have  found  but  one  man  opposed  to  this  measure.  Everyone 
else  has  been  in  favor  of  it. 

Senator  Brown.  Do  you  think  there  should  be  some  amendment  to 
the  bill  No.  4366  ? 

Commissioner  Mills.  Yes;  I  think  the  substitute  I  present  will 
cover  it.     That  substitute  was  prepared  by  Judge  Prentiss,  of  the 
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Virginia  Public-Service  Commission,  and  has  already  been  put  in 
the  record. 

Senator  Overman.  That  suggestion  comes  from  the  association  ? 

Commissioner  Mills.  Yes;  the  national  association.  Judge  Pren- 
tiss prepared  that  bill — both  of  them,  really. 

Senator  Overman.  Judge  Prentiss,  of  Virginia? 

Commissioner  Mills.  Yes;  but  the  first  one  had  a  mistake  in  it. 
It  should  have  read  "nor''  instead  of  ''or.''  That  was  a  mistake 
made  in  my  dictation  to  my  steno^apher. 

Senator  Brown.  Do  you  not  thmk  it  would  be  a  good  idea  to  ex- 
tend the  law  to  prevent  the  restraining  of  the  collection  of  taxes  ? 

Commissioner  Mills.  It  certainly  seems  to  me  that  it  would.  It  is 
not  right  to  tie  up  the  State  revenue;  it  might  stop  the  wheels  of  the 
State  government.  I  should  like  particularly  to  call  attention  to 
the  expense.  It  does  not  make  any  difference  whether  the  railroad 
pays  it  or  the  State,  it  is  added  to  operating  expenses  if  paid  by  the 
company,  and  in  taxes  if  paid  by  tne  State,  and  the  people  pay  it 
either  way. 

Just  a  minute,  about  the  unpopularity  of  this  practice.  I  should 
like  to  give  a  little  ancient  history.  I  went  to  Minnesota  in  1882 
and  commenced  to  practice  law  in  the  Red  River  Valley..  Then  the 
amount  required  to  remove  cases  to  the  Federal  court  was  $500.  The 
Northern  Pacific  Co.  would  remove  all  their  cases  to  the  Federal 
courts  on  the  ^ound  that  it  was  a  Federal  corporation.  A  great 
many  of  our  citizens  had  not  their  second  papers.  The  Great  North- 
ern would  remove  some  of  their  cases  because  they  were  not  full 
citizens.  I  remember  a  case  where  the  man  sued  for  about  $1,000 
worth  of  hay  that  he  had  lost.  Hay  at  that  time  was  quite  valuable, 
because  the  Northern  Pacific  was  building  into  Mcntana  and  they 
needed  hay  for  their  horses  out  there.  This  case  was  removed  to  the 
United  States  circuit  court  in  St.  Paul.  The  plaintiff  went  down 
there  (240  miles),  and  his  case,  which  was  ready  for  trial,  would 
have  been  called  the  next  day.  Judge  Nelson  walked  in  that  morning 
and  said:  ''The  appropriation  is  exhausted;  I  can  not  hear  any  more 
cases."  So  that  complainant  had  to  take  his  witnesses  back.  Later 
he  went  down  with  his  witnesses  again  and  finally  got  a  verdict.  By 
the  time  he  jjot  through  he  had  nothing  left  out  of  the  hay.  Every- 
one in  his  neighborhood,  in  his  church,  and  in  the  community  knew 
about  it,  and  they  dated  occurrences  for  some  time  after  from  the 
time  he  had  go  to  to  St.  Paul  to  try  his  hay  case.  We  kept  at  it 
imtil  we  got  Congress  to  relieve  us  of  that  injustice,  and  the  amount 
required  to  remove  was  raised  to  $2,000.     It  ought  to  be  $10,000. 

If  railroads  have  suffered  some  from  juries,  they  have  brought  it 
on  themselves  by  taking  advantage  of  the  removal  statute.  Can  you 
blame  the  people  from  believing  that  there  is  one  court  for  the  cor- 
poration and  another  for  the  private  citizen  ?  The  discontent  caused 
Dy  the  enjoining  of  State  officers  from  the  trial  of  the  cases  in  the 
State  courts,  the  expense  involved,  the  interference  with  the  proper 
and  natural  method!^ of  enforcing  State  laws  is,  in  a  great  measure, 
responsible  for  the  agitation  of  the  recall  of  judges,  which,  in  the 
mind  of  most  lawyers,  is  a  very  doubtful,  if  not  a  very  dangerous, 
measure. 

Congress  has  passed  an  employers'  liability  law.  It  has  also  said 
that  no  case  arising  under  this  act  brought  in  any  State  court  of 
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oompetent  jurisdiction  shall  be  removed  to  any  court  of  the  United 
States.  This  is  a  step  in  the  right  direction.  If  questions  arising 
under  Federal  statutes  are  not  entitled  to  removal  to  Federal  courts, 
is  there  any  reason  why  we  should  not  have  the  legislation  we  are 
asking? 

Senator  Brown.  I  should  think  we  should,  if  you  ask  me. 

Commissioner  Mills.  Well,  that  is  what  we  are  here  for. 

That  is  all  I  care  to  say,  and  I  thank  you,  Mr.  Chairman  and  gen- 
tlemen, for  your  attention. 

STATEMENT  OF  HOH.  LAWTOH  T.  HEKAVS,  A  MEMBEB  OF  THE 
SAIISOAD  COKHISSIOir  OF  THE  STATE  OF  MICHIGAIT. 

Senator  Brown.  What  is  your  business,  Mr.  Hemans  ? 

Commissioner  Hemans.  I  am  an  attorney,  and  I  am  one  of  the 
members  of  the  Michigan  Railroad  Commission.  That  commission, 
while  a  railroad  commission  in  name,  is,  in  fact,  a  public  utilities 
commission.    That  is,  the  various  statutes  that  have  enlarged  its 

Sowers  from  time  to  time  have  retained  it  as  a  railroad  commission, 
ut  it  has  jurisdiction  over  a  large  scope  of  matters  that  would  nat- 
urally come  under  a  public  utilities  commission. 

Senator  Brown.  How  long  have  you  been  a  member  of  the  com- 
mission? 

Commissioner  Hemans.  I  am  serving  my  second  year  at  present. 

The  commission  has,  so  far  as  relates  to  railroads,  jurisdiction  as  to 
the  fixing  of  rates  and  all  of  the  things  that  would  appertain  to  a 
railroad. 

I  am  one  of  the  members  of  the  legislative  committee  of  the  na- 
tional association  and  am  here  to  add  simply  a  word  to  what  my 
brothers  have  so  ably  said. 

I  may  state  that  the  statute  in  Michigan  provides  for  a  hearing 
upon  every  complaint  which  looks  to  the  fixing  ot  a  rate  or  a  prac- 
tice, with  an  appeal  to  the  circuit  court  in  chancery.  After  the  tear- 
ing in  the  circuit  court  it  is  remanded  to  the  commission  to  change 
its  decision,  if  it  shall  see  fit,  and  from  the  circuit  court  in  chancery 
an  appeal  lies  to  the  supreme  court  of  the  State. 

In  both  cases  all  orders  of  the  commission,  either  upon  a  rate  or  a 
practice,  have  precedence  upon  the  calendar  over  all  other  matters. 

This  relates  both  to  the  circuit  court  in  chancery  and  to  the  supreme 
court. 

I  want  to  emphasize  what  Commissioner  Eustis  has  said  as  to 
delay.  In  many  instances  delay  means  an  absolute  refusal  of  relief. 
I  might  call  attention  to  a  few  examples  of  this.  An  order  of  the 
commission  was  made  refusing  to  allow  a  railroad  company  to  re- 
move a  spur  track  in  a  lumber  rerion.  The  railroad  company  pro- 
ceeded to  remove  the  track,  took  the  matter  into  court,  and  the  man 
whose  lumber  has  been  lying  upon  the  skidway  has  had  it  lying  there 
now  for  two  years  waiting  for  an  adjudication  of  that  tracK  or  of 
that  order. 

Senator  Overman.  Is  that  case  pending? 

Commissioner  Hemans.  That  case  is  pending  in  the  State  courts, 
with  all  of  the  safeguards  we  have  placed  around  it. 

A  like  case,  involving  an  unloading  faciUty  for  a  large  lumber  in- 
dustry that  was  wholly  dependent  upon  this  unloading  facility, 
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illustrates  the  same  point  that  I  would  like  to  make.  That  matter 
has  been  tied  up  almost  to  the  ruination  of  that  particular  industry. 
I  think  ever  since  the  decision  in  the  case  of  ex  rel  Youiijg  there 
has  been  amongst  those  familiar  with  the  working  of  that  decision  an 
almost  imanimous  demand  that  the  power  of  the  Federal  court  be 
restricted,  at  least  to  the  extent  mentioned  in  this  biU.  Personally 
I  would  Uke  to  go  much  further. 

I  can  see  no  reason  why  a  Federal  court  should  be  prohibited  from 
tying  up  revenue  of  a  national  character  and  yet  be  allowed  to  tie 
up  revenue  of  State  character. 

Senator  Bbown.  Michigan  had  some  experience,  had  she  not  ? 

Commissioner  Hemans.  Michigan  had  some  experience,  yes,  in 
having  revenues  that  had  theretofore  been  about  $500,000  a  year  and 
that  are  now  paying  $4,000,000  a  year  tied  up  for  years  by  that  kind 
of  a  proceeding.  At  the  present  time  there  are  two  cases  pending 
in  Michigan.  The  State  of  Michigan  passed  a  2-cent-a-mile  passen- 
ger fare.  It  has  been  inaugurated  by  every  railroad  in  Michigan 
save  one.  That  one  company  has  filed  its  bill  in  the  Federal  court, 
and  the  one  company  out  of  all  the  companies  in  Michigan,  some 
eighty  odd,  is  the  one  company  that  is  not  under  the  2-cent  pro- 
vision. The  law  required  all  railroads  that  had  an  earning  of  $1,200 
a  mile  to  come  under  the  2-cent  provision,  and  all  of  the  raiht)ads 
came  in  except  this  one. 

Another  incident  not  entirely  germane  to  this  discussion  but  illus- 
trative of  the  point:  The  Legislature  of  Michigan  passed  an  act  a 
year  ago  attempting  to  abolisn  the  trading-stamp  custom.  On  the 
affidavit  that  the  attorney  general  would  obey  the  general  duty  to  see 
that  laws  were  enforced,  an  injunction  was  issued  and  the  deliberate 
expression  of  the  sovereign  power  of  that  State  held  up  on  the  mat- 
ter of  a  simple  police  regulation — a  police  power. 

I  might  call  tne  attention  of  the  committee  to  another  illustration. 
I  think  there  is  but  one  exception  to  this  situation.  The  State  of 
Michigan,  under  its  railway  commission,  has  established  rates  for 
express  companies.  I  know  of  only  one  instance  in  the  United  States 
where  the  express  companies  have  not  gone  into  the  Federal  courts 
on  that  question.  Ana  yet,  by  a  comparison,  the  rates  established  in 
Michigan  are  lower  than  in  many  States  where  they  are  litigating 
the  question,  and  yet  they  are  voluntarily  submitting  in  Michigan. 
Indeed,  they  met  with  us  to  formulate  schedules,  and  accepted  them 
as  reasonable.  And  yet  rates  that  are  comparatively  lower  are  being 
litigated,  I  think  in  Missouri  and  in  Indiana,  and  I  think  in  other 
States. 

Commissioner  Mills.  The  Indiana  commission's  rates  just  came  out 
the  other  day.     I  do  not  know  whether  they  are  in  litigation  or  not. 

Commissioner  Hemans.  I  am  not  sure. 

Senator  Overman.  Do  you  know  anything  about  injunctions  is- 
sued under  this  statute  requiring  three  Federal  judges  to  join  in  the 
order  before  an  injunction  shall  issue? 

Commissioner  Hemans.  I  am  not  familiar  with  that. 

Senator  Brown.  Nearly  all  of  these  injunctions  were  issued  long 
before  the  statute  was  passed. 

Senator  Overman.  I  have  heard  of  but  one  case — that  was  the 
Kansas  case.  The  judge  there  refused  to  call  in  the  other  two 
judges,  and  the  supreme  court  took  out  a  mandamus  to  the  Supreme 
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Court  of  the  United  States  to  compel  him  to  call  in  the  other  two 
judges. 

Commissioner  Hemans.  I  have  this  one  other  thought  to  offer: 
The  Federal  Constitution  has  left  the  transportation  question  sub- 
ject to  dual  reflation.  I  am  quite  sure  that  the  State  commissions 
recognize  and  have  no  desire  to  enter  the  realm  of  Federal  reguli^- 
tion,  but  we  do  feel  that  within  the  realm  of  intrastate  traffic  the 
State  courts  and  the  commissions  and  the  legislature  will  act  with 
just  as  much  patriotism,  just  as  much  care  for  the  rights  of  rail- 
road companies  as  the  Federal  bodies  of  like  character  m  interstate 
traffic;  and  we  do  feel  that  inasmuch  as  there  must  be  that  dual  regu- 
lation, it  should  take  its  natm*al  and  logical  course,  and  that  when 
the  State  conmiission  has  formulated  its  order,  the  remedy  should 
be  an  appeal  to  the  State  courts  first,  and  that  there  should  be  adju- 
dication of  those  matters,  and  if  then  there  is  a  constitutional  ques- 
tion involved  or  some  questions  under  the  fourteenth  amendment, 
that  it  should  go  in  the  regular  way  from  the  supreme  court  of  the 
State  to  the  Supreme  Court  of  this  Nation. 

Commissioner  Mills.  I  would  like  to  send  you  gentlemen  a  copy 
of  the  address  by  Judge  Prentiss.  I  will  not  ask  you  to  read  it, 
except  a  few  pages  which  I  think  would  be  interesting. 

Senator  Brown.  Have  you  enough  copies  to  give  one  to  each 
member  ? 

Commissioner  Mills.  I  have  only  one  copy  here,  but  I  will  have 
some  made  and  sent  to  you.  It  simply  gbes  into  the  question  of 
how  often  the  supreme  court  has  had  occasion  to  sajr  to  the  lower 
court  that  they  aid  not  give  enough  effect  to  the  prima  facie  case, 
to  the  orders  of  the  Interstate  Commerce  Commission,  and  to  the 
State  statute.    Judge  Prentiss  has  compiled  them  all. 

Senator  Brown.  Is  there  anybody  else  who  desires  to  be  heard 
in  regard  to  this  matter  ? 

Commissiorer  Mills.  I  think  not,  to-day.  I  have  a  telegram  from 
Mr.  Clark,  who  expected  to  be  here,  stating  that  at  the  last  minute 
he  found  that  he  could  not  get  away. 

Senator  Brown.  That  is  Mr.  Clark,  of  Nebraska? 

Commissioner  Mills.  Yes. 

Senator  Brown.  I  can  testify  in  his  behalf. 

Thereupon,  at  3  o'clock  p.  m.,  the  subcommittee  adjourned,  sub- 
ject to  the  call  of  the  chairman. 


FRIDAY,  MARCH  8,  1912. 

Committee  on  the  Judiciary, 

United  States  Senate, 

Washington,  D.  C. 
The  subcommittee  met  at  10  o'clock  a.  m. 
Present:  Senators  Brown  (chairman).  Root,  and  Overman. 
Also  present:  Alfred  P.  Thom,  Esq.,  general  counsel  of  the  South- 
ern Rauroad  Co.;  Gardiner  Lathrop,  Esq.,  general  counsel  of  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Co.;  and  Lucien  H.  Alex- 
ander, Esq.,  special  counsel  Toledo,  St.  Louis  &  Western  and  Chicago 
&  Alton  Railroad  Cos. 

Senator  Brown.  We  are  ready  to  hear  you,  gentlemen,  upon  these 
bills,  S.  4365  and  S.  4366,  which  are  substantially  the  same. 


FEDERAL.  INJUNCTION   OF   STATE   OFFICEBS.  571 

ABGVMEVT    OF   ALFBED    P.    THOM,    GENEEAL   COTTBrSEI 

SOUTHEElf   RAILWAY   GO. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  the  bills  before  the  sub- 
committee (S.  4365  and  S.  4366)  are  substantiaUy  alike,  both  under- 
taking to  amend  section  265  of  the  judiciary  code,  approved  March 
3,  1911,  in  respect  to  injimctions. 

Section  265  at  present  reads  as  follows : 

Sxo.  265.  The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a  State  except  in  cases  where  sudi  injunction 
may  be  autnorized  by  any  law  relating  to  proceedings  in  bankruptcy. 

If  either  of  these  bills  is  enacted  into  law  the  section  will  read  as 
follows : 

Sbo.  265.  The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stav  proceedings  in  any  court  of  a  State  except  in  cases  where  such  injunction 
may  be  autnorized  by  any  law  relating  to  proceedings  in  bankruptcy;  or  to  restrain 
the  enforcement,  operation,  or  execution  of  any  i^tute  of  a  State,  or  any  rule,  order^ 
or  reqg^ulation  having  the  force  of  a  statute  of  a  State,  or  order,  rule,  or  regulation  made 
by  a  commission  or  body  authorized  b^  State  laws  to  regulate  and  control  common 
carriers  or  other  pubUc-service  corporations. 

The  proposal  is  to  extend  the  prohibition  of  the  statute  so  as  to 
include  certain  classes  of  injunctions  and  to  withdraw,  not  only  from 
the  inferior  Federal  courts,  but  from  the  Supreme  Court  as  well,  the 

Sower  to  grant  any  injunction  at  all,  final  or  interlocutory,  in  the 
esignated  class  of  cases. 

The  cases  covered  by  the  proposed  amendment  embrace  all  cases 
in  which  a  State,  acting  through  its  legislature,  or  through  a  com- 
mission or  other  administrative  oody,  may  use  its  power  to  deprive  a 
citizen  of  the  United  States  of  any  of  liis  riglits  guaranteed  oy  the 
Federal  Constitution. 

Inasmuch  as  the  proliibition  einbraces  every  court  of  the  United 
States  and  seeks  to  protect  every  legislative  and  administrative  action 
of  a  State,  it  will  bo  noted  that  the  effect  of  the  proposal  is  to  with- 
draw from  the  entire  judicial  branch  of  the  Federal  Government  the 
power  to  protect  by  injunction  from  invasion  by  the  States  the  con- 
stitutional rights  of  its  citizens. 

HAS   CONGRESS   POWER   TO   DO   THIS? 

A  proper  answer  to  this  question  involves  an  inquiry  into  the  most 
vital  affairs  of  our  governmental  system  and  into  tlie  most  vital  rela- 
tionships between  the  coordinate  branches  of  tlie  Government.  It 
-involves  an  inquiry  into  the  constitutional  status  of  the  judiciary  in 
the  Federal  scheme  of  government  and  into  the  extent  of  the  power 
of  Congress  over  it. 

It  will  not  be  denied  that  it  is  a  fundamental  conception  of  our 
Federal  system  of  government  that  there  shall  bo  three  grand  depart- 
ments, each  exercising  a  separate  branch  of  governmental  power  and 
each  performing,  and  each  essential  to  the  performance  of,  a  separate 
brancn  of  governmental  duty.  (Meriwether  v.  Garrett,  102  U.  S., 
615;  Mugler  v.  Kansas,  123  U.  S.,  662;  McCray  v.  Unit<id  States,  195 
U.  S.,  55.) 

This  is  not  only  established  by  the  authorities,  but  appears  on  the 
face  of  the  Constitution  itself.  In  express  words,  the  Constitution 
provides  for  tliree  branches  for  tlio  exercise  of  tlie  governmental 
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powers  and  the  performance  of  the  governmental  duties  of  the  United 
States. 
Section  1  of  Article  I  provides  that — 

AU  l^;islative  powers  herein  granted  shaU  be  vested  in  a  Congress  of  the  United 
States. 

Section  1  of  Article  II  provides  that — 

The  executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America. 

Section  1  of  Article  III  provides  that — 

The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and  establish. 

It  is  thus  made  clear  that  the  constitutional  scheme  of  this  gov- 
ernmental system  could  never  have  been  put  into  effect  without  any 
one  of  these  three  governmental  departments,  and  that  it  can  not 
continue  to  endure  in  its  constitutional  form  without  all  of  them. 
Each  must  exist,  and  exist  in  full  constitutional  competency,  or  the 
form  and  character  of  the  Government  contemplated  and  created  by 
and  in  pursuance  of  tiie  Constitution  can  not  exist. 

In  considering  the  questions  raised  by  these  bills  it  is  therefore 
necessary  to  examine  with  care  the  constitutional  requirements  in 
respect  to  tlie  judicial  system  of  the  United  States. 

The  judicial  system  is  provided  for  in  the  first  and  second  sections 
of  the  third  article  of  the  Constitution,  which,  so  far  as  pertinent,  are 
as  follows : 

Section  1.  The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordam  and 
establish.  The  judges,  both  of  the  Supreme  and  inferior  courts^  shall-  hold  their 
offices  durmg  good  behavior,  and  shall  at  stated  times  receive  for  their  services  a 
compensation,  which  shall  not  be  diminished  during  their  continuance  in  office. 

Sec.  2.  (1)  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity  arisins 
under  this  Constitution,  the  laws  of  the  United  States,  or  treaties  made  or  which  shall 
be  made  under  their  authority;  to  all  cases  affecting  ambassadors,  other  public  min- 
isters, and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  controver- 
sies to  which  the  United  States  shall  be  a  party;  to  controversies  between  two  or  more 
States,  between  a  State  and  a  citizen  of  another  State,  between  citizens  of  different 
States,  between  citizens  of  the  same  State  claiming  lands  under  grants  of  different 
States,  and  between  a  State  or  the  citizens  thereoi  and  foreign  States,  citizens,  or 
subjects. 

(2)  In  all  cases  affecting  ambassadors  or  other  public  ministers  or  consuls  and  those 
in  which  a  State  shall  be  a  party  the  Supreme  Court  shall  have  original  jurisdiction. 
In  all  other  cases  before  mentioned  the  Supreme  Court  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations  as 
the  Congress  shall  make. 

Under  these  provisions  of  the  Constitution  it  is  unquestionably 
true  that  it  required  congressional  action  toput  the  judicial  depart- 
ment of  the  Umted  States  into  operation.  Whether  the  effect  of  such 
congressional  action  was  merely  to  create  courts  inferior  to  the  Su- 
preme Court  and  to  define  the  fields  of  their  respective  jurisdictions, 
the  courts  thus  created  deriving  from  the  Constitution  their  judicial 

Eower  to  deal  with  the  subjects  brought  within  their  jurisdiction  by 
ongress,  or  whether  Congress  not  only  created  the  courts  inferior  to 
the  Supremo  Court,  but  also  clothed  them  with  both  jurisdiction  and 
power,  has  been  much  discussed,  particularly  in  a  debate  in  the  Senate 
in  the  spring  of  1906  in  connection  with  certain  proposed  features  of 
the  Hepburn  bill.  The  debate  was  notable.  It  was  participated  in 
by  the  great  lawyers  and  master  minds  of  the  Senate.  Each  side 
brought  to  the  support  of  its  views  a  wealth  of  learning  and  of  argu- 
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ment.  One  side  insisted  that  there  is  an  essential  difference  between 
judicial  power,  on  the  one  hand,  and  the  jurisdiction  of  the  courts  on 
the  other*  that  Congress  was  required,  under  the  Constitution,  to 
create  ana  define  jurisdiction,  but  that,  as  to  all  subjects  thus  brought 
by  Congress  within  the  reach  of  a  court's  defined  jurisdiction,  the 
courts  by  authoritj^  of  the  Constitution  were  endowed  with  judicial 
power  to  deal  judicially  and  effectively  with  them.  The  other  side,  on 
the  contrary,  contended  that  there  is  no  difference  between  judicial 
power  and  jurisdiction,  and  that  Congress  was  clothed  by  the  Consti- 
tution with  authority  to  create  the  courts  and  to  define  and,  from  time 
to  time,  to  limit  their  jurisdiction  and  their  judicial  power,  under- 
standing these  terms  as  being  synonymous. 

Both  sides  seemed  to  agree  upon  the  definition  of  the  judicial 
power  given  hj  Mr.  Justice  Miller  in  his  work  on  the  Constitution, 
as  follows : 

The  judicial  power — 

ifi  the  power  of  a  court  to  decide  and  pronounce  a  judgment  and  carry  it  into  effect 
between  persons  and  parties  who  bring  a  case  before  it  for  decision. 

I  do  not  go  into  this  interesting  discussion  as  to  tha  difference  be- 
tween judicial  power  and  jurisdiction  because  I  do  not  think  it  essen- 
tial to  the  present  purpose.  It  seems  to  me  that  the  truth  lies  nearer 
the  surface  than  the  point  to  which  this  discussion  drifted  in  this 
debate.  It  may,  and  possibly  under  the  decisions  of  the  Supreme 
Court  must,  be  admitted  that  Conffress  had  power  to  create  the  courts 
inferior  to  the  Supreme  Court,  to  define  their  respective  jurisdictions, 
and  to  clothe  them  with  the  powers  and  processes  essential  to  their 
judicial  organization.  It  likewise  has  power  to  change  the  system 
of  courts  from  time  to  time,  the  Constitution  in  express  terms  stating 
that  the  Congress  may  ''from  time  to  time  ordain  and  establish 
courts  inferior  to  the  Supreme  Court.  From  this  power  to  create, 
organize,  and  to  change,  however,  it  is  argued  that  Congress  has 
power  to  destroy,  and  tnereupon,  assuming  this  power  to  destroy,  the 
argument  is  expressed  in  this  form : 

The  power  to  create  and  the  power  to  destroy  must,  in  the  nature  of  things,  include 
the  power  to  limit  and  control. 

It  seems,  however,  that  this  argument  is  essentially  unsound  in 
assuming  or  in  contending  that  Congress  has  this  power  to  destroy. 

The  power  in  Congress  to  destroy  the  Federal  courts  inferior  to 
the  Supreme  Court  can  not  be  deduced  from  the  power  to  create  or 
from  the  power  to  change  or  from  both. 

It  must  be  carefully  borne  in  mind  that  the  whole  power  of  Con- 
gress in  the  premises  is  a  delegated  and  not  an  original  power.  It 
is  a  power  delegated  bv  the  people,  who  are  the  principals,  and  who 
speak  through  their  Constitution  to  Congress  as  an  agent.  The 
Constitution  is  the  instrument  of  delegation,  and  Congress  has  no 

f)Ower  in  respect  to  the  subject  matter  except  that  expressly  con- 
erred  in  the  Constitution  or  clearly  implied  from  the  nature  of 
the  powers  thus  expressly  conferred.  It  is,  therefore,  necessary  to 
examine  carefully  into  the  nature  and  extent  of  this  delegated 
power. 

The  dominant  purpose  of  the  people  in  formulating  and  adopting 
the  Constitution  was  to  establish  a  Government  of  three  coordinate 
departments — legislative,   executive,   and   judicial.     The   means   to 
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accomplish  this  dominant  purpose  were  to  define,  limit,  and  grant 
directly  to  Congress  the  legislative  power  proposed  to  be  exercised 
by  the  Government;  to  declare  that  the  executive  power  shall  be 
vested  in  the  President  and  the  judicial  power  in  one  Supreme  Court 
and  in  such  inferior  courts  as  Congress  might  from  tune  to  time 
ordain  and  establish;  to  define  the  subjects  to  which  the  judicial 
power  shoidd  extend;  and  to  define  a  part  of  the  jurisdiction  of  the 
Supreme  Court. 

Among  the  enumerated  powers  of  Congress  (art.  1,  sec.  8,  subsec. 
9)  was  a  power  to  ''constitute  tribunal  inferior  to  the  Supreme 
Court.'' 

The  powers  thus  delegated  to  Congress  in  respect  to  the  courts 
must,  of  course,  be  construed  with  reference  to  the  dominant  purpose 
of  the  people  in  their  Constitution.  That  purpose  was,  as  stated, 
to  establish  a  government  completely  adequate  and  competent  in 
each  of  the  three  essential  departments — legislative,  executive,  and 
judicial. 

The  Constitution  was  framed  not  for  a  day  but  ^'for  ages  to  come, 
and  was  designed  to  approach  immortality  as  nearly  as  human 
institutions  can  approach  it.''  (Cohens  v.  Virginia,  6  Wheaton, 
387.)  From  a  delegated  power  and  an  imposed  duty  to  take  a 
creative  step  in  the  organization  of  a  government  which  is  designed 
to  be  permanent  can  not  be  deduced  a  power  to  destroy  a  depart- 
ment of  that  government  or  to  destroy  any  of  its  essential  parts. 
The  existence  of  such  a  power  of  destruction  is  absolutely  inconsist- 
ent with  the  fundamental  purpose  of  creation  for  which  the  power 
was  granted  and  with  the  fundamental  idea  of  governmental  per- 
manency on  which  the  creation  was  based.  Those  who  contend  for 
this  power  of  destruction  must  justify  their  claim  by  pointing  out 
the  express  provision  of  the  Constitution  w^hich  confers  it  or  from 
which  it  must  be  implied.  It  certainly  is  not  conferred  by,  and  can 
not  be  implied  from,  the  express  power  to  constitute,  ordain,  and 
establish,  and  there  is  no  other. 

This  necessary  and  inevitable  conclusion  as  to  the  extent  of  the 
delegation  of  power  to  Congress  derived  from  a  consideration  of  the 
purpose  for  wnich  it  was  granted  is  borne  out  also  by  the  language 
of  the  Constitution  itself.  That  langiage  is  that  Congress  may 
''from  time  to  time  ordain  and  establish?'  courts  inferior  to  the 
Supreme  Court — not  that  it  may  destroy  these  courts  without  ordain- 
ing and  establishing  others  adequate  to  the  completeness  of  the  gov- 
ernmental system.  In  fact,  the  power  of  Congress  to  abolish  these 
courts  at  all  grows  out  of  and  is  unpUed  from  the  express  power  to 
ordain  and  establish  others.  Moreover,  the  Constitution  expressly 
provides  that  the  Supreme  Court  shall  have  an  appellate  power,  thus 
necessarily  implying  the  continued  existence  of  inferior  courts  from 
which  an  appeal  might  be  taken.  The  power  of  Congress,  then,  in 
respect  to  the  judicial  department  of  the  Government  ordained  by 
the  Constitution  being  a  power  delegated  to  it  in  aid  of  the  estab- 
lishment and  perfection  of  the  governmental  system,  two  conse- 
quences must  follow: 

First.  It  was  not  only  within  the  power,  but  it  was  the  imperative 
duty,  of  Congress  under  the  Constitution  to  constitute  courts  inferior 
to  the  Supreme  Court  adequate  to  the  proper  exercise  of  the  judicial 
power  of  the  United  States.     Its  failure  to  do  so  would  have  been 
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xmconstitutional.  The  fact  that  such  failure  would  have  been  an 
act  of  omission  of  duty,  and  therefore  a  duty  not  subject  to  be 
enforced  by  any  existing  means,  would  reUeve  sich  failure  of  none 
of  its  unconstitutionality.  The  result  of  such  failure  would  have 
been  the  failure  to  establish  the  constitutional  scheme  of  government. 
A  judicial  department  competent  to  exercise  all  the  essentials  of 
the  judicial  power  being  a  necessary  part  of  the  constitutional 
scheme,  the  government  designed  by  the  Constitution  could  not  have 
been  formed  if  ('ongress  had  failed  to  establish  the  courts  inferior 
to  the  Supreme  Co\  rt  and  to  put  into  eflFective  operation  the  Federal 
judicial  system. 

Second.  But  having  once  established  the  judicial  system,  and  hav- 
ing once  endowed  the  courts  with  means  adequate  to  the  competent 
exercise  of  the  judicial  power,  an  entirely  different  situation  has 
arisen.  This  is  now  an  existing  Grovernment,  completely  in  operar 
tion,  fully  equipped  in  all  three  of  its  departments  for  tiie  exercise 
of  governmental  power.  The  government  is  now  the  Constitution 
in  concrete  form.  If  Congress  were  now  to  undertake  to  abolish  the 
courts  inferior  to  the  Supreme  Court,  without  eo  instanti  constitut- 
ing others  equally  competent  to  the  exercise  of  the  judicial  power,  it 
would  be  doing  an  act  destructive  of  this  constitutional  scheme  of 
government  and,  therefore,  in  the  highest  .degree,  unconstitutional. 
The  act  of  Congress  making  this  attempt  would  be  absolutely  null 
and  void.  It  would  not  merely  be  in  contravention  of  a  single  clause 
of  the  Constitution — it  would  be  destructive  of  the  Constitution 
itself,  because  it  would  be  the  destruction  of  the  Government  which 
the  Constitution  was  designed  to  create  and  to  perpetuate.  This  act 
of  destruction  of  the  Constitution  would  be  an  affirmative  act.  In 
as  much  as  it  would  be  null  and  void  because  unconstitutional  it 
would  have  no  effect  and  consequently  could  not  change  the  existing 
status  of  the  courts.  Notwithstanding  such  a  void  act,  the  coiurte 
would  be  left  in  full  constitutional  competency  to  exercise  the  judi- 
cial power  just  as  if  no  such  act  had  been  passed.  Unquestionably 
Congress  has  the  power  to  change  the  system  of  Federal  courts  infe- 
rior to  the  Supreme  Coiu't,  provided  that,  at  the  instant  the  change 
becomes  effective  and  the  old  courts  pass  out  of  existence,  new  ones 
take  their  place  equallv  well  equipped  and  organized  to  exercise  the 
judicial  power.  It  will  be  noted  tnat  this  has  always  been  the  course 
of  Congress,  as  illustrated  by  the  act  of  March  8,  1802,  abolishing  the 
circuit  courts,  but  at  the  same  time  restoring  the  courts  as  they  had 
existed  prior  to  February  13,  1801,  and  in  the  Judiciary  Code  of 
Confess,  as  illustrated  by  the  act  of  March  8,  1802,  abolishing  the 
district  courts  at  the  same  moment  were  equipped  with  equal  com- 
petency to  exercise  the  judicial  power. 

It  is  therefore,  respectfully  submitted  that  the  power  of  Congress 
to  destroy  the  Federal  courts  inferior  to  the  Supreme  Court  can  not 
be  deduced  from  the  power  conferred  upon  Congress  by  the  Consti- 
tution to  create  and  to  change  these  courts.  In  fact,  no  such  power 
of  destruction  in  Confess  can,  consistently  with  the  Constitution, 
by  any  possibility  exist.  The  argument,  therefore,  above  quoted, 
"The  power  to  create  and  the  power  to  destroy  must,  in  the  nature 
of  things,  include  the  power  U>  limit  and  control,"  necessarily,  as 
applied  to  the  subject  matter  now  being  considered,  must  fail,  because 
there  is  no  power  to  destroy,  and  it  will  not  be  contended  that  the 
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power  to  create  and  the  power  to  substitute  others  with  equal  com- 
petency must,  in  the  nature  of  things,  include  the  power  to  limit  and 
control.  If,  then,  Congress  has  no  power  to  destroy  the  judicial 
system  which  it  has  created  inferior  to  the  Supreme  Court,  the 
question  arises — 

Has  Congress  the  power  to  take  away  from  these  courts  any  power 
essential  to  their  completeness  and  competency  to  exercise  effectively 
the  judicial  power  to  the  extent  that  it  has  already  been  conferred 
upon  them  by  the  Constitution  and  laws  of  the  United  States  ? 

To  ask  this  question  is  to  answer  it. 

In  this  connection  the  distinction  must  be  boine  in  mind  between 
the  control  which  Congress  legitimately  has  over  the  methods,  prac- 
tice, and  procedure  of  the  courts  in  matters  not  essential  to  their 
judicial  competency,  on  the  one  hand,  and  those  powers  which  are 
essential  to  the  existence  and  effectiveness  of  the  courts  in  the  com- 
petency contemplated  by  the  Constitution.  Undoubtedly,  in  respect 
to  such  methods,  practice,  and  procedure  as  are  non-essential  to  the 
competency  of  the  courts  for  the  exercise  of  judicial  power,  Congress 
has  control;  but  it  is  apparent  that,  if  the  power  sought  to  be  taken 
away  is  essential  to  the  completenass  of  the  court  and  to  the  effective 
exercise  of  the  judicial  power  conferied  by  the  Constitution,  or  by  the 
laws  of  the  United  States  enacted  in  pursuance  of  the  mandate  of 
the  Constitution,  to  take  it  away  after  it  has  once  been  conferred 
would  be  to  destroy  the  court  pro  tan  to.  If  Congress  can  destroy  an 
essential  power  of  a  court,  it  can,  in  the  exercise  of  a  similar  authority, 
destroy  another  and  thus  proceed  step  by  step  to  destroy  them 
all.  If  I  can  not  destroy  by  one  act,  it  can  not  destroy  by  successive 
acts.  If  it  can  not  destroy  the  whole,  it  can  not  destroy  any  one 
essential  pai  t.  As  it  has  no  power  to  destroy  these  courts,  or  to  im- 
pair their  effective  competency  to  peiform  the  constitutional  func- 
tions of  the  judicial  branch  of  the  Government,  it  must  leave  them 
in  their  full  constitutional  integrity  to  the  extent  that  judicial  power 
has  been  conferred  by  law,  or  must,  in  the  act  making  the  change, 
ordain  and  establish  others  of  like  constitutional  and  judicial  com- 
petency. 

It  becomes,  therefore,  important  to  inquire  whether  the  power  to 
grant  injunctions  in  the  cases  mentioned  in  these  bills  is  an  essential 
part  of  the  judicial  power  now  possessed  by  the  courts. 

Although  these  bills  seek  to  take  away  from  the  Supreme  Court 
the  power  to  issue  injunctions,  even  ui  casas  brought  up  by  writ  of 
error  from  the  State  courts,  the  lack  of  power  in  Congress  to  thus 
impair  the  judicial  power  oiF  that  court  will  not  be  specifically  dis- 
cussed. The  Supreme  Court  was  established  by  the  Constitution 
itself,  and  it  is  doubted  whether  it  will  be  seiiously  contended  by 
anyone  that  Congress  has  power  to  thus  impair  the  constitutional 
competency  of  that  court.  At  any  rate,  if  Congress  has  no  power 
to  take  away  from  the  courts  inferior  to  the  Supreme  Court  the 
power  to  issue  injunctions,  it  would  necessarily  follow  that  it  has  no 
such  power  in  xespect  to  the  Supreme  Court  itself,  and  therefore  the 
argument  may  be  tor  convenience  confined  to  the  power  of  Congress  in 
respect  to  the  inferior  courts. 

It  will  be  remembered,  in  this  connection,  that  the  authoritative 
definition  of  judicial  power  is  *Hhe  power  of  a  court  to  decide  and 
pronounce  a  judgment  and  carry  it  into  effect  between  persons  and 
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parties  who  bring  a  case  before  it  for  decision."  The  power  to  de- 
cide and  to  pronounce  a  judgment  amounts  to  nothing  without  the 
complementary  power  to  enforce  the  judgment.  (Central  National 
Bank  V.  Stevens,  169  U.  S.,  432,  465.) 

The  fourteenth  amendment  to  the  Federal  Constitution  provides 
that — 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities  of  citizens  of  the  United  States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law;  nor  deny  to  any  person  within  ita 
jurisdiction  the  equal  protection  of  the  laws. 

Section  8  of  Article  I  of  the  Constitution  confers  upon  Congress 
exclusive  power  ''to  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  and  with  Indian  tribes,'^  thus  withholding 
this  power  from  the  States. 

The  method  now  authorized  by  law  and  adopted  by  the  Federal 
courts  to  protect  the  rights  of  citizens  thus  guaranteed  by  the  Con- 
stitution is  in  almost  aU  cases  by  injunction.  In  nearly  all  cases  it 
is  the  only  remedy  possible. 

If  a  statute  should  be  passed  by  a  State  prohibiting  children  of 
working  people  from  leaving  that  State  and  seeking  homes  and  shel- 
ter in  another  State,  that  statute  would  violate  both  the  fourteenth 
amendment  and  the  commerce  clause,  not  only  as  to  the  children  and 
their  parents,  but  also  as  to  the  railroads  to  which  hey  were  offered 
for  carriage.  In  case  of  an  organized  and  systematic  effort  on  the 
part  of  the  officers  of  the  State  to  enforce  such  a  statute,  the  only 
remedy  to  prevent  the  violation  of  these  constitutional  rights  would 
be  an  mjunction.  No  other  adequate  remedy  is  conceivable.  If  the 
courts  could  not  intervene  by  injunction,  the  most  substantial  and 
valuable  rights  of  persons  and  of  citizens  of  the  United  States  would 
be  violated,  and  the  courts  would  be  deprived  of  an  essential  part  of 
their  judicial  competency  and  power. 

If  a  statute  should  be  passed  bj  a  State  authorizing  a  railroad 
company  to  take  a  man 's  home  without  compensation  and  without 
any  proceeding  in  court,  that  statute  would  be  a  violation  of  the 
fourteenth  amendment  and  its  enforcement  against  the  person  would 
be  prevented  by  injunction.  Injunction  would  be  the  only  remedy 
op^n  to  the  man  whose  rights  were  thus  invaded.  To  relegate  him 
to  an  action  for  damages  for  the  unconstitutional  taking  would  be  to 
trifle  with  and  mock  him.  It  would  be  to  give  him  a  lawsuit  instead 
of  a  home.  If  he  can  not  have  some  way  of  keeping  his  home  to 
which  he  is  constitutionally  entitled  and  of  preserving  uninvaded 
the  rights  guaranteed  to  him  )>y  the  Constitution,  government  as  to 
him  will  have  broken  down  at  its  most  vital  point  and  the  judicial 
power  will  as  to  him  have  utterly  failed.  He  would  have  no  ade- 
quate remedy  and  the  courts  would  have  no  adequate  power.  The 
proposed  bills  would  take  away  in  both  of  the  cases  mentioned  all 
adequate  remedy  and  all  constitutional  right  to  protection. 

If  the  case  is  turned  around,  and  individuals  are  by  State  statute, 
or  by  any  State  authority,  given  the  right  to  confiscate  the  property 
of  a  railroad,  the  result,  as  a  matter  of  constitutional  right  and  of 
governmental  and  j  udicial  competency,  would  not  be  different.  Meas- 
ures, however  innocently  intended,  but  having  the  effect  of  confiscar- 
tion,  usually,  in  respect  to  railroads,  take  the  form  of  a  prescription, 
either  by  a  statute  or  by  a  commission,  of  rates  of  compensation  for 
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transportation  services  so  low  as  to  be  confiscatory,  and  therefore 
unconstitutional.  To  make  this  case  entirely  plain,  let  us  suppose  the 
extreme  case  of  a  statute  or  order  of  a  commission  requiring  a  rail- 
road company  to  perform  all  of  its  services  without  any  compensa- 
tion whatever.  Such  a  requirement  would  be  universally  admitted  to 
be  an  unconstitutional  invasion  of  constitutional  rignts* — no  more 
certainly  unconstitutional,  it  is  true,  than  a  schedule  of  rates  too  low 
to  afford  an  adequate  return.  Inasmuch,  however,  as  taking  away 
all  return  would  present  the  case  in  indisputable  form,  it  wifl  serve 
more  pointedly  to  illustrate  the  underlying  truth.  In  such  a  case  the 
only  means  equity  would  have  of  dealmg  with  the  situation  and  of 
protecting  the  constitutional  rights  of  the  complainant  would  be  by 
mj unction;  the  only  way  law  would  have  would  be  by  an  action  by 
the  carrier  against  each  individual  patron  to  recover  the  amount  of 
its  constitutional  charges.  The  remedy  at  law,  therefore,  would  be  a 
mere  mockery.     If  there  were  no  remedy  except  these  actions  at  law, 

Sovernment  and  the  courts  would,  in  this  case  as  in  the  others,  break 
own  at  their  most  vital  points.  The  effect  of  the  statute  or  of  the 
commission's  order,  although  a  direct  invasion  of  constitutional 
rights,  would,  unless  equity  can  intervene  with  its  preventive  power, 
be  to  take  away  the  carrier's  property  and  to  give  it  ir  stead  iimumer- 
able  lawsuits.  Such  a  remedy  would  not  be  adequate  and  would  be 
no  protection  for  constitutional  rights  of  property. 

This  aspect  of  the  case  has  been  carefully  examined  and  has  been 
finally  determined  and  settled  by  the  highest  court.  Mr.  Justice  Mil- 
ler, in  the  case  of  Chicago,  Milwaukee  &  St.  Paul  v.  Minnesota  (134 
U.  S.,  460),  says  that— 

The  proper,  if  not  the  only,  mode  of  judicial  relief  against  the  tariff  of  ratee  eetab- 
liflhed  oy  the  legislature  or  by  its  commission  is  by  a  bill  in  chancery  asserting  its 
unreasonable  chiuacter. 

And  that  until  the  decree  of  the  court  in  such  equity  suit  was 
obtained  it  was  not  competent  for  each  individual  having  dealings 
with  the  carrier,  or  for  the  earner  in  regard  to  each  individual  who 
demands  its  services,  to  raise  a  contest  m  the  courts  over  the  ques- 
tions which  ought  to  be  settled  in  this  general  and  conclusive  manner. 

The  only  power  a  court  of  chancery  would  have  to  deal  with  the 

Question  would  be  by  injunction.     The  same  view  was  reiterated  in 
Ix  parte  Young  (209  U.  S.,  166). 

In  fact,  it  is  universally  held  and  is  universally  true  that  injimction 
is  the  only  practicable  and  adequate  remedy.  The  very  basis  of  its 
issue  is  that  there  is  no  other  adequate  remedy.  It  is  never  issued 
if  there  is  any  other  adequate  remedy.  Throughout  the  history  of 
jurisprudence  it  is  known  as  the  right  arm  of  equity.  It  is  denned 
as — 

A  writ  framed  according  to  the  circiunstances  of  the  case,  commandinp^  an  act 
which  the  court  regards  essential  to  justice,  or  restraining  an  act  which  it  deems 
contrary  to  equity  and  good  conscience.    (Jeremy's  Equity,  307.) 

The  antiquity  of  this  writ  is  no  less  than  that  of  equity  as  a  distinctive  branch  of 
administrative  justice.  Indeed,  it  may  be  regarded  in  tne  light  of  a  virtual  rescript 
of  the  praetorian  interdict  of  the  Roman  civil  law.    (Spelling,  p.  2,  sec.  2.) 

Without  the  power  to  prevent,  as  well  as  to  undo  wrongs,  to  restrain  as  well  as  to 
compel  action,  to  preserve  as  well  as  to  reinstate  the  status  of  persons  and  thinge, 
courts  of  eqnity  would  possess  but  little  power,  and  command  but  little  respect  aa 
dispensers  and  arbiters  between  man  and  man.  The  important  restraining  function 
is  fi\en  effect  by  the  great  extraordinary  remedy  of  injunction  which  may  be  appro- 
pnately  termed  "the  strong  arm  of  courts  of  equity.*'    (Spelling,  sec.  3.) 
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The  judicial  power  of  the  United  States  is  made  by  the  express 
terms  of  the  Constitution  to  extend  to  all  cases  of  equity  as  well  as 
to  all  cases  of  law  arising  under  the  Constitution  and  laws  of  the 
United  States.  To  take  away  from  courts  of  equitj  their  power  to 
command — whether  that  command  be  to  do  the  thing  whicn  justice 
and  law  and  the  rights  of  the  parties  require,  or  to  desist  from  an 
act  which  would  be  destructive  of  justice  and  law  and  right — would 
be  to  deprive  equity  of  its  most  essential  and  distinctive  power. 

To  destroy  the  efficiency  of  the  equity  power,  even  though  its  name 
be  left,  woiud  be  to  destroy  a  substantial  subdivision  of  the  judicial 

Eower  and  one  of  the  subdivisions  into  which  the  power  is  divided 
y  the  Constitution  itself.  It  will  thus  be  seen  that  to  take  away 
from  the  Federal  courts  their  whole  power  of  preventive  justice,  by 
depriving  them  of  the  power  to  order  that  the  constitutional  rights 
of  a  person  shall  not  be  invaded,  is  to  take  away  from  the  courts  an 
essential  part  of  their  judicial  competency.  This,  as  has  been  shown, 
can  not  be  done.  If  it  could  be  done,  there  would  be  no  need,  as  to 
the  Federal  equity  courts,  for  any  trouble  over  the  proposal  to  recall 
decisions.    There  would  be  no  decisions  to  recall. 
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It  is  necessary  to  bear  in  mind  the  difference  between  reasonable 
regulations  as  to  notice,  practice,  and  procedure,  on  the  one  hand,  and 
acts  substantially  destructive  of  judicial  competency,  on  the  other. 

All  that  has  been  said  in  regard  to  injunctions  generally  applies 
not  only  to  final  but  to  interlocutory  injunctions  as  well.  Tne  neces- 
sity for  a  judicial  power  to  grant  interlocutory  injunctions  in  no  less 
real  than  the  necessity  to  grant  final  injunctions.  The  theory  of  an 
ini unction  is  to  prevent  an  invasion  of  a  ri^ht,  for  which  there  is  no 
adequate  remedy  if  the  invasion  is  permitted.  The  judicial  branch  of 
the  Government,  if  deprived  of  this  power  of  protection,  is  deprived 
of  a  substantial  and  an  essential  part  of  its  judicial  competency. 

Take  again  the  case  of  a  State  statute,  or  of  an  order  of  its  com- 
mission, requiring  a  carrier  to  perform  all  of  its  transportation 
services  without  any  compensation.  Suppose  that  the  courts  have 
no  power  to  prevent  the  States  from  putting  that  statute  or  order 
into  execution  pending  a  final  determination  of  the  case.  Can  there 
be  any  doubt  that  a  situation  would  thus  be  created  out  of  which 
might,  and  probably  would,  grow  during  the  period  of  litigation  ab- 
solute banKTuptcy  and  destruction?  To  deny  to  the  courts  the 
power  of  protection  from  such  a  situation  as  this  would  be  to  deny 
to  them  ludicial  efficiency  and  competency;  and  yet  the  proposed 
bills  would,  if  constitutional,  have  this  effect.  The  fact  that  no 
State  statute  or  order  is  likely  to  go  to  this  extreme,  but  would  prob- 
ably be  confined  to  fixing  some  rate  of  compensation,  although  that 
rate  might  be  so  low  as  to  be  confiscatory,  does  not  change  the  prin- 
ciple. If  the  courts  have  no  power  to  prevent  the  enforcement  of  a 
confiscatory  State  statute,  or  confiscatory  State  order,  during  the 
litigation,  then  for  that  period,  long  or  short,  there  would  be  no 
power  to  prevent  confiscation.  The  constitutional  right  is  that  rights 
of  property  shall  not  be  invaded  at  all.  It  is  no  preservation  of  this 
rignt  to  say  that  the  courts  can  prevent  confiscation  after  it  has  ex- 
isted for  the  two  or  three  years  involved  in  litigation. 
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But,  irrespective  of  the  proposition  that  these  acts  would  be  un- 
constitutional because  they  involve  an  unconstitutional  impairment 
by  the  legislature  of  the  judicial  branch  of  the  Government,  they 
would  be  unconstitutional  because,  however  intended,  they  would  in 
effect  be  a  part  of  an  effective  scheme  of  confiscation. 

The  fourteenth  amendment  provides  that  a  State  shall  not  deprive 
a  person  of  his  property  without  due  process  of  law.  This  is  a  pro- 
hioition  aeainst  confiscation. 

The  fifth  amendment  contains  a  corresponding  prohibition  on  the 
United  States. 

It  is  clear,  therefore,  that  no  law  can  be  passed  by  Congress  as  a 

Eart  of  a  scheme  of  confiscation,  or  which,  however  intended,  will 
ave  the  effect  of  accomplishing  confiscation.  An  act  of  Congress, 
or  an  order  of  a  Federal  commission,  fijcing  confiscatorjr  rates  and 
providing  that  the  courts  shall  have  no  power  to  prevent  its  enforce- 
ment, would,  independently  of  every  otner  consideration,  be  uncon- 
stitutional, because  to  abolish  all  preventive  remedy  against  the 
enforcement  of  a  confiscatory  measure  would  be  the  means  oi  violating 
the  fifth  amendment,  and  all  parts  of  this  scheme,  or  method,  of 
confiscation  would  be  unconstitutional  and  void. 

If,  on  the  other  hand,  a  State  were  to  pass  a  statute,  or  a  State 
commission  were  to  make  an  order,  fixing  confiscatory  rates,  and 
Congress  were  to  make  the  success  of  that  scheme  of  confiscation 
possible  by  depriving  Federal  courts  of  the  power  to  prevent  its 
consummation,  it  would  be  confiscation  accomplished  through  a 
cooperation  between  Federal  and  State  governments,  and  those  who 
would  uphold  the  constitutionality  of  such  a  proceeding  would  in 
respect  to  a  system  of  jurisprudence  which  looks  to  the  substance 
ana  not  the  form,  have  to  establish  the  proposition  that,  although 
the  Constitution  prohibits  Congress,  ana  also  prohibits  the  State, 
from  taking  a  person^s  property  without  due  process  of  law,  it  does 
not  prohibit  the  same  result  from  being  accomplished  by  the  joint 
action  of  the  two — in  other  words,  that  when  it  prohibits  each,  it  does 
not  prohibit  both. 

The  great  constitutional  purpose  was  to  protect  persons  from  con- 
fiscation by  action  of  any  legislative  or  otner  authority.  It  laid  its 
prohibition  on  the  Federal  and  also  on  the  State  legislature.  This 
great  constitutional  purpose  can  not  be  destroyed  by  the  cooperation 
of  the  two. 

The  withdrawal  of  a  power  from  the  Federal  courts  to  prevent  the 
invasion  of  rights  guaranteed  by  the  Federal  Constitution  can  not, 
intentionally  or  unmtentionally,  be  made  a  part  of  a  scheme,  or  of  a 
method  of  confiscation. 

There  are  two  separate  grounds,  therefore,  each  of  which  is  suffi- 
cient and  conclusive  by  itself,  for  declaring  unconstitutional  any  act 
of  Congress  which  will  take  away  from  the  courts  of  the  United 
States  their  existing  power  to  grant  injunctions. 

First,  because  Congress  can  not  constitutionally  destroy  or  emascu- 
late the  Federal  judiciary,  which  is  a  separate,  coordinate,  and 
essential  department  of  the  constitutional  scneme  of  Federal  govern- 
ment; and  second,  because  to  do  so,  as  proposed  by  these  bills,  would 
have  the  effect  of  rendering  successful  any  scheme  of  State  confisca- 
tion that  might  be  devised,  and  would,  therefore,  constitute  a  part  of 
a  proceeding  which  would  deprive  citizens  of  constitutional  rights 
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guaranteed  against  invasion  by  the  United  States  by  the  fifth  amend- 
ment, and  against  invasion  by  the  State  by  the  fourteenth  amendment 
to  the  Federal  Constitution. 

Nor  is  it  any  answer  to  say  that  it  is  not  proposed  to  take  away 
the  protection  of  these  constitutional  rights,  but  to  leave  their  pro- 
tection to  the  tribunals  of  the  State. 

Congress  can  not  constitutionally  take  away  from  the  Federal 
judiciary  the  power  of  protecting  rights  arismg  under  the  Consti- 
tution of  the  United  States,  and  thus  leave  such  protection  to  the 
courts  of  the  State. 

By  reference  to  the  terms  of  the  fourteenth  amendment,  it  will  be 
seen  that  the  prohibitions  of  that  amendment  are  on  the  State  itself 
and  apply  to  all  the  agencies  through  which  a  State  may  act,  includ- 
ing the  State  courts.  In  fact,  it  has  been  expressly  decided  by  the 
Supreme  Court  that: 

The  prohibitions  of  the  fourteenth  amendment  refer  to  all  the  inBtrumentalities  of 
the  State,  to  its  l^;i8lative,  executive,  a  d  judicial  authorities,  and,  therefore,  who- 
ever by  virtue  of  public  position  under  a  State  government  deprives  another  of  any 
right  protected  by  that  amendment  against  deprivation  by  the  State,  violates  the 
constitutional  inhibition.    (C,  B.  &  Q.  R.  R.  v.  Chicago,  166  U.  S.,  226.) 

As  State  courts  are  thus  included  amongst  the  agencies  of  the 
State  which  may  be  the  instrumentalities  through  which  the  consti- 
tutional inhibition  may  be  violated,  it  would  be  strange,  indeed,  if 
the  constitutional  rights  of  the  citizens  of  the  United  States  should 
be  left  to  the  sole  protection  of  one  of  the  very  authorities  against 
which  protection  is  needed.  These  bills,  among  their  other  pur- 
poses, seek  to  prevent  the  Supreme  Court  of  the  United  States  itself 
from  issuing  an  injunction  even  on  a  writ  of  error,  from  a  State 
court.  But  if  that  were  not  sought  to  be  done,  and  it  was  still 
left  open  to  the  Supreme  Court  of  the  UniU^d  States  to  issue  an 
injunction  when  a  case  is  carried  there  on  a  writ  of  error  from  the 
highest  court  of  a  State,  the  judicial  power  of  relief  in  respect  to 
constiutional  rights  would  be  essentiallv  impaired,  because,  on  a 
writ  of  error,  the  Supreme  Court  could  only  rmew  questions  of 
law,  and  not  questions  of  fact,  whereas  constitutional  rights  fre- 
quentlv  depend  entirely  upon  the  determination  of  questions  of  fact. 

In  tne  language  of  the  Supreme  Court: 

If  the  railroads  were  required  to  take  no  active  steps  until  they  could  bring  a  writ 
of  error  from  this  court  to  the  Supreme  Court  of  Appeals  after  a  final  judgment,  they 
would  come  here  with  the  facts  already  found  against  them.  But  the  determinati9n 
as  to  their  rights  turns  almost  wholly  upon  the  facts  to  be  found.  Whether  their 
property  was  taken  unconstitutionally  depends  upon  the  valuation  of  the  property, 
the  income  to  be  derived  from  the  proposed  rate,  and  the  proportion  between  the 
two— pure  matters  of  fact.  When  those  are  settled  the  law  is  tolerably  plain.  All 
their  constitutional  rights,  we  repeat,  depend  upon  what  the  facts  are  found  to  be. 
(Prentis  v.  Atlantic  Coa«t  Line,  211  U.  S.,  228.) 

But,  irrespective  of  this,  it  was  never  intended  in  our  constitu- 
tional system  that  the  Federal  Government  should  look  beyond  its 
own  governmental  agencies  for  the  power  to  execute  its  laws,  to  pro- 
vide for  its  self-preservation  in  full  and  complete  governmental  com- 
petency or  to  secure  to  its  citizens  their  constitutional  immunities 
and  rights. 

In  Cohens  v,  Virginia  (6  Wheat.,  387)  the  Supreme  Court,  speak- 
ing through  Chief  Justice  Marshall,  said : 

No  government  ought  to  be  so  defective  in  its  organization  as  not  to  contain  within 
itaelf  the  means  of  securing  the  execution  of  its  own  laws  against  other  dangers  than 
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those  which  occur  every  day.  Courts  of  justice  are  the  means  most  usually  employed, 
and  it  is  reasonable  to  expect  that  a  government  should  repose  on  its  own  courts  rather 
than  on  others.  There  is  certainl^^  nothing  in  the  circumsatnces  under  which  our 
Constitution  was  formed — ^nothing  in  the  history  of  the  times — which  would  justify 
the  opinion  that  the  confidence  reposed  in  the  States  was  so  implicit  as  to  leave  in 
them  and  their  tribunals  the  power  of  resisting  or  defeating,  in  the  form  of  law,  the 
legitimate  measures  of  the  Union. 

The  Supreme  Court  was  hero  discussing  the  constitutional  status 
of  the  Federal  courts  in  respect  to  the  State  courts,  and  held  that 
the  Constitution  contemplated  a  power  in  the  Federal  judiciary  itself 
to  enforce  the  Constitution  and  laws  of  the  United  States. 

In  leading  up  to  this  conclusion,  the  Chief  Justice,  speaking  for 
the  court,  said,  among  other  things,  beginning  at  page  385: 

The  mischievous  consequences  of  the  construction  contended  for  on  the  part  of 
Virginia  (namely,  that  the  action  of  the  courts  of  a  State  in  den^jdn^  or  in  upholding 
rights  claimed  under  the  Federal  Constitution  is  final  and  conclusive)  are  also  entitleS 
to  great  consideration.  It  would  prostrate,  it  has  been  said,  the  Government  and  ita 
laws  at  the  feet  of  every  State  in  the  Union.  And  would  not  this  be  its  effect?  What 
power  of  the  Government  could  be  executed,  bv  its  own  means,  in  any  State  disposed 
to  resist  its  execution  by  a  course  of  legislation?    «    *    * 

It  would  be  hazarding  too  much  to  assert  that  the  judicatures  of  the  States  will  be 
exempt  from  the  prejudices  by  which  the  legislatures  and  people  are  influenced,  and 
will  constitute  perfectly  impartial  tribunals.  In  many  States  the  judges  are  depend- 
ent for  office  and  for  salary  on  the  will  of  the  legislature.  The  Constitution  of  the 
United  States  furnishes  no  security  a|[ainst  the  imiversal  adoption  of  this  principle. 
When  we  observe  the  importance  which  that  Constitution  attaches  to  the  mdepend- 
ence  of  judges  we  are  the  less  inclined  to  suppose  that  it  can  have  intended  to  leave 
these  constitutional  questions  to  tribunals  wnere  this  independence  may  not  exist. 

In  fact,  in  this  aspect  of  the  subject,  as  well  as  in  every  other,  the 
supreme  necessity  for  a  competent  and  fully  organized  judicial  depart- 
ment is  apparent  and  is  controUing.  Such  a  department  is  a  necessary 
condition  of  our  continued  national  life  as  it  now  exists  under  the 
Constitution.  Congress  can  not  leave  to  the  courts  of  a  State  the 
duty  and  obUgation  of  protecting  constitutional  rights,  not  only 
because  to  do  ^o  would,  in  many  cases,  be  making  the  national  legis- 
lation a  part  of  a  scheme,  or  of  a  method,  of  confiscation,  but  dso 
because  it  would  bs  an  act  d  structive  of  one  of  the  essential  branches 
of  the  Federal  Government,  and,  therefore,  an  act  destructive  of  the 
Constitution  itself. 

It  must  n'^ver  bo  forgotten  that  the  Constitution  contains  no  power 
in  any  of  its  departments  for  its  own  destruction.  Every  power 
granted  by  the  people  in  that  instrument  looks  to  measures  designed 
to  estabUsh  its  premanency  and  to  extend  to  aU  the  generations  of 
the  future  the  blos"-ings  of  a  well-balanced,  a  well-ordered,  and  a  fully 
equipped  governmental  system,  containing  witliin  itself  the  powers 
necessary  to  guarantee  the  enjoyment  of  those  immunities  and  rights 
considered  fundamental  among  a  free  people. 

THE  QUESTION  CONSIDERED  INDEPENDENTLY  OF  A  CONSTITUTIONAL 
INABILITY  ON  THE  PART  OF  CONGRESS  TO  ESSENTIALLY  IMPAIR  THE 
JUDICIAL   DEPARTMENT. 

A  larger  view  of  this  question  may,  however,  properly  be  pre- 
sented. 

It  can  not  be  denied  that  the  temper  of  the  times  is  largely  one  of 
resentment  at  any  obstacle  in  the  way  of  the  immediate  enforcement 
of  the  popular  will.     If  the  laws  of  a  State  are  deemed  an  impedi- 
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ment  or  afford  in  popular  judgment  an  ineffective  means  of  immedi- 
ately gratifying  the  popular  wish,  the  tendency  is  to  put  the  State 
aside  and  to  look  to  the  Federal  power.  If  the  Constitution  or  laws 
of  the  United  States  oppose^  an  obstacle  to  the  immediate  gratifica^ 
tion  of  the  will  of  the  majority,  the  tendency  is  to  remove  that 
obstacle  and  to  resort  to  the  powers  of  the  State.  The  guiding  prin- 
ciple is  no  longer  a  proper  jealousy  of  the  just  division  of  powers 
between  the  national  and  State  governments.  The  controlling  con- 
sideration is  how  quickly  and  most  certainly  the  majority  may 
accomplish  its  temporary  and  immediate  purposes.  The  popular  atti* 
tude  is  largely  one  of  impatience  with  any  law  and  all  laws  which 
impose  restraint  and  provide  a  waiting  tune  for  investigation,  for 
consideration,  and  for  calm  judgment.  Many  people  have  come  to 
"want  what  they  want  when  they  want  it,"  and  to  adopt  a  political 
philosophy  whicn  demands  a  government  without  restraint  and  is 
not  afraid  to  run  downhill  without  a  bridle  and  without  a  brake. 

It  was  for  just  such  conditions  as  these  that  governments  were 
instituted  among  men.  In  the  American  States  and  in  the  United 
States  written  constitutions,  slow  and  difficidt  of  amendment,  were 
provided  for  the  protection  of  the  rights  of  life,  liberty,  and  property 
against  the  capricious  action  of  the  multitude.  The  safety  or  society 
depends  upon  the  jealousy  with  which  the  restraints,  the  checks  and 
balances  or  these  constitutions  are  preserved.  It  will  not  always  be 
easy  to  preserve  them.  Situations  will  arise  in  all  periods  of  public 
impatience  and  excitement,  as  have  arisen  now,  when  we  appeal  by  an 
unpopular  person  or  an  unpopular  interest  to  the  Constitution  or 
the  courts  will,  in  some  quarters,  be  construed  as  a  defiance  of  the 
popular  will  and  an  imwarranted  refusal  to  accept  as  final  a  popular 
verdict.  And  yet  the  constitutional  rights  sought  to  be  enforced  may 
be  clear  and  may  be  fundamental.  Tne  majority  can  get  their  rights 
without  the  aid  of  government.  Tne  powerful  and  the  popular  need 
no  defender,  but  what  of  the  person  who  has  been  unfortunate 
enough  to  incur,  rightly  or  w^rongly,  the  disfavor  of  the  public  and  to 
arouse  against  himself  or  his  interests  popular  antagonism?  If 
government  is  incapable  of  protecting  him  in  his  just  rights,  it  fails 
m  its  most  important  fimction.  Tne  supreme  need  for  government 
and  the  supreme  triumph  of  law  is  the  protection  of  those  who 
would  be  defenseless  without  it. 

Tnis  means,  in  a  very  fundamental  sense,  that  there  must,  in  the 
interest  of  society,  be  lawful  r^traint  on  the  capricious  or  passionate 
exercise  of  power  by  the  majority.  If  this  is  to  be  a  Government  of 
a  thoughtful  and  deliberate  people,  and  if  popular  government  is 
to  endure  and  to  serve  a  beneficent  purpose  among  men,  then  the 
majority  must  impose,  and  must  recognize,  restraints  upon  its  own 
power.  It  can  not  without  destructive  consequences  exist  among 
conditions  where  the  popular  caprice  and  passion  can  pass  into  effec- 
tive action  without  a  check.  Tne  principle  of  proper  restraint  on 
passion  and  inclination  comes  down  to  us  consecrated  by  the  rever- 
ent acceptance  of  the  ages.  It  is  as  old  as  the  lawgiving  on  Mount 
Sinai,  when  Jehovah  said  to  his  people,  **Thou  shalt  not";  as  old  as 
Magna  Charta,  when  the  people  said  to  the  King,  *'Thou  shalt  not"; 
as  old  as  the  conception  of  liberty,  justice,  and  stability  in  popular 
government,  when  m  their  fundamental  law  the  people  said  to  the 
majority,  **Thou  shalt  not." 
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The  necessity  for  a  just  and  enduring  system  of  restraints  on  ex- 
cessive and  capricious  use  of  power  is  thus  fundamental  in  all  gov- 
ernment. The  only  means  yet  devised  by  which  the  people  may  im- 
pose these  restraints  on  themselves  are  the  courts.  They  were  created 
to  measure  out  justice  to  the  weak  and  defenseless,  as  well  as  to  the 
strong  and  mighty,  with  an  even,  honest,  and  unterrified  hand. 
There  are  no  otlier  peaceful  means  to  protect  the  weak  against  the 
encroachments  of  the  strong. 

It  is  therefore  submitted  that,  even  if  Congress  were  hindered  by 
no  constitutional  limitation,  it  would  still  be  unwise  in  the  extreme 
and  would  still  disappoint  the  fundamental  purposes  of  all  well- 
regulated  and  just  gOAeniment  to  take  away  irom  the  courts  their 
power  of  preventive  justice  and  to  lay  prostrate  at  the  feet  of  the 
mob  the  constitutional  rights  of  men.  Ii  there  is  to  be  no  restraint, 
life  and  liberty  will  in  the  end  be  as  defenseless  as  property.  The 
necessity  for  life  to  be  sacred,  for  liberty  to  be  secured,  and  for  prop- 
erty to  DC  safe  and  protected  from  both  the  individual  despoiler  and 
from  confiscation  under  the  forms  of  law  is  supreme. 

We  are  at  a  crucial  period  in  our  history.  The  supreme  test  is  by 
such  propositions  as  tne  proposition  of  these  bills  and  similar  ones 
being  applied  to  our  popular  and  democratic  institutions.  The  ques- 
tion which  is  to  be  answered  is  whether  in  a  democracy,  where  in  the 
last  resort  the  power  of  the  people  is  absolute  and  supreme  over  all 
law  and  all  constitutions,  the  majority  will  permanently  permit  itself 
to  remain  under  just  limitations  of  their  power  and  submit  to  just 
and  necessar}'^  constitutional  restraints.  vVhen  a  serious  effort  is 
thus  made  to  weaken  these  self-imposed  restraints,  the  thoughtful 
student  of  historj^  can  not  fail  to  revert  to  the  prophecy  of  Macaulay, 
made  in  1857,  in  a  letter  to  an  American  friend,  in  regard  to  Ameri- 
can institutions,  where  he  said : 

I  have  long  been  convinced  that  institutions  purely  democratic  must,  sooner  or 
later,  destroy  liberty  or  civilization,  or  both.  In  Europe,  where  the  population 
is  dense,  the  effect  of  such  institutions  would  be  almost  instantanous.  What  hap- 
pened lately  in  France  is  an  example.  In  1848  a  pure  democracv  was  established 
there.  During  a  ^hort  time  there  was  reason  to  expect  a  general  spoliation,  a  national 
bankruptcy,  a  new  partition  of  the  soil,  a  maximum  of  prices,  a  ruinous  load  of  tax- 
ation laid  on  the  rich  for  the  purpose  of  supporting  the  poor  in  idleness.  Such  a 
system  would,  in  20  years,  have  made  France  as  poor  ana  barbarous  as  the  France 
of  the  Carlo vingians.  Happily,  the  danger  was  averted;  and  now  th?re  is  a  des- 
potism, a  sil  nt  tribune,  an  enslaved  press.  Liberty  is  gone,  but  civilization  has 
teen  saved.  I  have  not  the  smallest  doubt  that  if  we  had  a  purely  democratic 
^vemment  here  the  effect  would  b  the  same.  Either  the  poor  would  plunder  the 
Itch,  and  civilization  would  perish;  or  order  and  prosperity  would  be  saved  by  a 
strong  military  government,  and  liberty  would  perish.  You  may  think  that  your 
country  enjoys  an  exemption  from  these  evils.  1  will  frankly  own  to  you  that  1  am 
of  a  very  different  opinion.  Your  fate,  I  believe  to  be  certain,  though  it  is  deferred 
by  a  physical  cause.  As  long  as  you  have  a  boundless  extent  of  fertile  and  unoccupied 
land,  your  laboring  population  will  be  far  more  at  ease  than  the  laboring  population 
of  the  Old  World,  and  while  that  is  the  case,  the  Jefferson  politics  may  continue 
to  exist  without  causing  any  fatal  calamity. 

But  the  time  will  come  when  New  England  will  be  as  thickly  peopled  as  Old 
England.  Wages  will  be  as  low,  and  will  fluctuate  as  much  with  you  as  with  us. 
You  will  have  your  Manchesters  and  Birminghams,  and  in  those  Manchesters  and 
Birminghams  hundreds  of  thousands  of  artisans  will  assuredly  be  sometimes  out  of 
work.  Then  your  institutions  will  be  fairly  brought  to  the  test.  Distress  everywhere 
makes  the  laborer  mutinous  and  discontented,  and  inclines  him  to  listen  with  eager- 
ness to  agitators  who  tell  him  that  it  is  a  monstrous  iniquity  that  one  man  should  have 
a  million,  while  another  can  not  get  a  full  meal.  *  *  *  It  is  quite  plain  that  your 
Government  will  never  be  able  to  restrain  a  distressed  and  discontented  majority. 
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For  with  you  the  majority  is  the  Government,  and  has  the  rich,  who  are  always  a 
minority,  absolutely  at  its  mercy.  The  day  will  come  when  in  the  State  of  New 
York  a  multitude  of  people,  none  of  whom  has  had  more  than  half  a  breakfast,  or 
expects  to  have  more  than  half  a  dinner,  will  choose  a  legislature.  Is  it  possible  to 
doubt  what  sort  of  a  legislature  will  be  chosen?  On  one  side  is  a  statesman  preaching 
patience,  respect  for  vested  rights,  strict  observance  of  public  faith.  On  the  other  is 
a  demagogue  ranting  about  the  tyranny  of  capitalists  and  usurers,  and  asking  why 
anybody  should  be  permitted  to  drink  champa^e  and  to  ride  in  a  carriage,  while 
thousands  of  honest  folks  are  in  want  of  necessanes.  Which  of  the  two  candidates  is 
likely  to  be  preferred  by  a  workingman  who  hears  his  children  cry  for  more  bread? 

I  seriously  apprehend  that  you  will,  in  some  such  season  Of  adversity,  as  I  have 
described,  do  tnincs  which  will  prevent  prosperity  from  returning;  that  you  will  act 
like  a  people  who  should  in  a  year  of  scarcity  devour  all  the  seed  com,  and  thus  make 
the  next  a  year  not  of  scarcity ,  but  of  absolute  famine.  There  will  be,  I  fear,  spolia- 
tion. The  spoliation  will  increase  the  distress.  The  distress  will  produce  fresh 
rliation.  There  is  nothing  to  stop  you.  Your  Constitution  is  all  sail  and  no  anchor. 
I  said  before,  when  a  society  has  entered  on  its  downward  pro^ss,  either  civilisa- 
tion or  liberty  mupt  perish.  Either  some  Caesar  or  Napoleon  will  seize  the  reins  of 
government  with  a  strong  hand,  or  your  Republic  will  oe  as  fearfully  plundered  and 
laid  waste  by  barbarians  in  the  twentieth  century  as  the  Roman  Empire  was  in  the 
fifth;  with  this  difference,  that  the  huns  and  vandals  who  ravaged  the  Roman  Empire 
came  from  without,  and  that  your  huns  and  vandals  will  have  been  engendered  within 
your  own  country  by  your  own  institutions. 

Senator  Brown.  Now,  Mr.  Lathrop,  we  shall  be  glad  to  hear  you. 

ABGUHENT  OF  GARDINER  LATHBOP,  GENEBAL  SOLICITOB  OF 
THE  ATCHISON,  TOPEKA  &  SANTA  FE  BAIL  WAT  CO. 

Mr.  Lathrop.  Mr.  Chairman  and  Senators,  I  could  not,  if  I  would, 
add  anything  to  that  portion  of  the  objections  we  have  to  the  bill 
covert  a  in  so  masterful  a  way  by  Col.  Thorn,  the  constitutional  side 
of  tho  qu(  stion.  I  regard  his  presentation  as  unanswerable.  There- 
fore, T  do  not  proposo  to  pursue  that  phase  of  the  case  at  all,  but 
simply  to  procvcd  from  that  as  a  premise  to  objections  to  the  pas- 
sage of  th(»  bill  on  othi  r  grounds  rath?r  than  thoso  that  attack  its 
constitutionality  if  passed. 

I  should  likc^  to  inquire  how  much  time  you  can  give  me  this 
morning  ? 

Senator  Brown.  The  Senate  meets  at  12  o'clock  this  morning,  and 
therefore  you  have  40  minutes. 

Mr.  Lathrop.  The  only  hearing  that  has  bri  n  had  on  these  bills, 
as  I  understand  it,  is  one  previous  hearing  at  which  the  bill  was  sup- 

Eortcd  by  repn  st  ntativc  s  of  various  State  commissions  who  came 
ere,  I  tnink,  as  representing  a  national  association  of  State  i ail- 
road  commissioners. 

Their  objections,  which  I  have  seen  in  typewriting  this  morning, 
or  their  arguments  in  favor  of  the  bill,  were  largely  that  they  dm 
not  w^ish  to  be  interfered  with,  as  one  gentleman  frankly  said.  They 
investigated  these  matters  and,  as  the  gentleman  from  Minnesota 
said,  **We  have  very  broad  powers  and  the  supreme  court  of  the 
State  has  uniformly  stood  by  us." 

They  argue  in  favor  of  making  their  jiu-isdiction  supreme  in  the 
first  instance  and  putting  their  orde  rs  into  effect.  Under  that  method 
of  procedure,  our  only  hope  of  re^litf  would  bt-  through  the  slow 
processes  of  a  writ  of  error,  taking  the  case  finally  up  to  the  Supreme 
Court  of  the  United  States,  and  even  if  that  should  eventually  result 
in  a  decision  in  our  favor  it  might  only  be  after  our  prope  rty  had 
been  subjected  to  confiscation  for  a  pe^riod  of  years.     And  this  would 


586  FEDBRAI.  INJUNCTION   OF   STATE   OFFICEBS. 

result  in  something  that  is  of  equal  importance  now  in  the  present 
state  of  transportation,  and  that  is  ^eat  interference  with  interstate 
commerce  as  the  result  of  State  legislation.  State  rates  would  pre- 
vail under  this  doctrine  which  is  advocated  by  these  amendments 
for  an  indefinite  period  of  years  and,  at  least  in  some  of  the  States, 
without  power  of  successful  stop  even  in  the  Supreme  Court  of  the 
United  States. 

Now,  gentleinon,  let  us  consider  briefly  the  present  state  of  legis- 
lation on  this  subiect.  For  nearly  a  century,  as  you  gentlemen 
know,  the  power  oi  subordinate  Federal  courts  to  grant  restraining 
orders  and  injunctions  was  unquestioned.  Growing  out  of  recent 
State  resentment  and  the  interference  of  single  Federal  judges,  and 
responding  to  that  sentiment,  without  serious  objection  on  the  part 
of  the  railroads,  the  new  judiciary  act  has  provided  that  in  cases 
of  emergency  a  temporar^  rostrafning  order  may  be  issued  by  a 
single  jud^e;  but  that  all  hearings  upon  an  application  for  a  tem- 
porary injunction  shall  be  heard  before  three  Federal  judges,  one 
of  whom  must  be  either  a  justice  of  the  Supreme  Court  of  the  United 
States  or  a  circuit  judge. 

I  do  not  know  what  observation  you  gentlemen  have  had  of  this 
amendment,  but  I  will  say  that  in  the  jurisdiction  through  which 
the  Santa  Fe  Railroad,  with  which  I  am  connected,  runs,  this  amend- 
ment, where  it  has  been  used,  has  seemed  to  meet  the  poular  resent- 
ment which  existed  against  one  district  judge  tying  up  the  legis- 
lation of  a  State  by  a  prehminary  injunction,  and  Mterwards  by  a 
permanent  injunction,  because  now  an  appUcation  must  be  made  in 
all  cases,  after  a  temporary  restraining  oraer,  to  three  judges,  one  of 
whom  must  be  a  Supreme  Court  justice,  or  a  circuit  judge,  with  the 
same  provision  as  otherwise  provided  in  the  expedition  act  for  a 
speedy  hearing  and  an  immediate  appeal  from  the  granting  of  an 
injunction,  even  by  those  three  judges,  direct  to  the  Supreme  Court 
of  the  United  States,  where  actions  of  that  sort  are,  as  a  matter  of 
course,  upon  application,  advanced. 

As  you  gentlemen  know,  of  course,  in  the  Commerce  Court,  which 
was  created,  you  have  clothed  one  judge  with  the  power  of  granting 
an  injunction  against  the  orders  oi  the  commission;  but  here  now, 
with  regard  to  State  legislation,  before  anythinff  but  a  restraining 
order  can  be  issued,  three  judges  must  be  appealea  to,  not  one  simply 
in  the  locahty  where  there  might  be  some  friction  between  him  and 
the  State  authorities,  but  at  least  two  judges,  one  of  whom  must  be 
a  Supreme  Court  justice,  or  a  circuit  judge,  removed  from  all  ques- 
tion of  local  influence  or  local  prejudice  against  the  authorities  of  a 
particular  State. 

Senator  Brown.  Under  the  doctrine  laid  down  by  Col.  Thom,  is 
not  that  an  impairment  of  the  judicial  power  ? 

Mr.  Lathrop.  Not  at  all,  Mr.  Chairman,  for  this  reason:  That 
relates  simply  to  a  question  of  procedure.  TTie  right  is  there,  that  is 
all  that  he  has  contended  for — that  you  can  not,  by  any  Federal 
legislation,  take  away  a  constitutional  right  in  the  National  Grovem- 
ment,  haying  once  created  the  courts;  but  anything  relating  to  process, 
whether  it  shall  be  by  one  judge,  or  by  a  greater  number,  is  clearly 
within  the  competencv  of  Congress,  and  has  not  been  challenged  by 
Col.  Thom. 
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Senator  Brown.  Yes;  but  under  the  statute  which  you  cite  requir- 
ing three  judges  to  concur,  certainly  it  takes  away  the  right  and 
power  from  any  single  judge  to  do  that  thing. 

Mr.  Thom.  put  that  is  not  the  question.  The  question  of  a  right 
or  a  power  is  in  a  court,  not  in  a  single  judge,  and  the  Congress  can 
constitute  that  court  as  it  may  see  fit,l)ecause  that  relates  to  a  matter 
of  process  or  procedure. 

It  is  not  a  aenial  of  the  ri^ht  to  appeal  to  one  of  the  inferior  courts 
which  Congress  has  estabished,  the  right  to  have  the  Constitution 
and  the  laws  passed  in  pursuance  thereof,  enforced  through  the 
agency  of  a  Federal  tribunal,  no  matter  how  constituted. 

They  can  constitute  the  Federal  tribimals  in  any  way  they  please, 
so  long  as  they  leave  somewhere  the  judicial  power. 

Mr.  Lathrop.  That  is  the  distinction,  as  I  understand  it.  That 
was  the  distinction  I  think  you  made,  Col.  Thom. 

Now,  the  object  of  the  proposed  amendment  is  to  take  away  our 
appeals  to  the  Federal  court  tor  reUef ,  not  only  in  rate  cases,  but  in 
tax  cases  as  well,  and  in  regard  to  every  other  exercise  of  State 
authority  which  mav  come  in  conflict  with  the  provisions  of  the 
Constitution  of  the  United  States. 

Senator  Brown.  Congress  has  already  .taken  away  the  power  of 
the  Federal  court  to  enjoin  a  Federal  tax. 

Mr.  Lathrop.  That  is  all  very  proper  and  right,  but  what  would 
you  say,  sir,  to  a  law  of  the  State  which  attempted  to  tax  an  inter- 
state carrier,  as  we  have  had  upon  our  own  line  in  the  State  of 
Oklahoma  and  in  the  State  of  Texas,  a  tax  upon  the  receipts  of  that 
carrier,  arising  not  only  from  State  business,  but  from  interstate 
business  as  well  ? 

Senator  Brown.  Well,  such  a  tax  would  certainly  be  without  juris- 
diction. But  let  me  get  your  notion.  How  can  you  justify  the 
power  of  the  Federal  Government  to  take  away  the  right  of  a  court 
to  issue  an  injunction  against  the  Federal  collection  of  a  Federal 
tax  and  say  that  is  constitutional,  and  yet  the  Government  is  with- 
out power  to  take  away  from  the  same  court  the  right  to  enjoin  the 
collection  of  a  State  tax  ?    What  is  the  difference  ? 

Mr.  Lathrop.  Because  there  is  an  exercise  in  Congress  by  a  co- 
ordinate authority  with  a  provision  in  the  law  itself  that  if  the  tax 
is  illegally  collected,  as  nnally  judicially  found,  the  party  from 
whom  the"  tax  is  taken  shall  have  a  right  of  recovery. 

In  the  States  where  there  is  an  attempt  not  only  to  tax  instru- 
mentalities and  property  within  the  jurisdiction  of  the  State  but 
interstate  commerce  as  well,  certainly,  Mr.  Chairman,  you  will  not 
contend  where  a  law  on  its  face  is  directed  against  the  receipts  from 
interstate  commerce  that  a  railroad  carrier  should  be  obUged  to  pay 
that  tax  and  go  through  the  slow  process  of  appeal  from  the  su- 
preme court  oi  the  State  to  the  Supreme  Court  of  the  United  States 
without  any  right  in  the  first  instance  to  arrest  thp  collection  of  a 
tax  which  you  yourself  say  is  manifestly  illegal.  In  the  Texas 
case 

Senator  Brown.  I  am  not  discussing  now  the  policy  of  such  a 
law,  but  what  I  want  to  get  your  notion  on,  if  you  will  give  it  to  the 
committee,  is  if  the  Federal  Government  has  the  power  to  stop  the 
injunction  from  issuing  from  a  Federal  court  to  restrain  the  coUec- 
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tion  of  a  Federal  tax,  has  it  not  the  power  to  restrain  the  same  court 
from  restraining  the  collection  of  a  State  tax  ? 

Mr.  Lathrop.  I  do  not  think  so.  I  have  attempted  to  answer  it, 
and  I  think  as  far  as  any  additional  answer  is  concerned,  when  yoii 
come  to  read  Col.  Thorn's  ar^ment  in  full,  you  will  see  that  in  one 
case  the  Constitution  of  the  United  States  provides  in  express  terms 
for  the  assertion  of  power  against  the  State  under  the  fourteenth 
amendment,  and  so  lar  as  congressional  action  is  concerned  under 
the  fifth  amendment,  and  that  tnere  can  be  no  combination  between 
State  and  national  legislation  whereby  those  constitutional  rights 
can  be  taken  away.  There  mav  be  a  very  well-marked  line  of  dis- 
tinction between  the  right  of  Congress,  so  far  as  the  F'ederal  judi- 
ciary is  concerned,  not  to  interfere  with  the  imposition  of  a  Federal 
tax,  because  in  the  same  law  they  always  provide  for  a  right  of 
recovery  back  in  case  the  tax  should  be  found  to  be  illegal. 

Now,  what  is  the  object  of  the  proposed  amendment?  It  is  to 
take  away  appeals  to  the  Federal  court  for  relief  in  rate  cases  or 
other  cases,  even  though  there  may  be  plain  confiscation,  even  though 
there  may  be  express  interference  witn  interstate  commerce  in  vio- 
lation of  the  commerce  clause  of  the  Constitution  as  well  as  the  con- 
stitutional provision  agaijist  confiscation,  except  through  the  sole 
process  of  writ  of  error  to  the  highest  court  of  the  State. 

Now,  then,  protection  must  be  sought  throiigh  the  State  courts. 
What  is  the  result  i  Why,  you  know,  Mr.  Chairman,  how  slow  it  is 
to  get  through  a  nisi  prms  court  in  a  State,  through  the  highest 
court  of  error  in  the  State,  to  the  Supreme  Court  of  the  United 
States.  AU  that  time  confiscation  may  be  going  on,  which  in  the 
course  of  years  may  lead  to  bankruptcy.  AU  that  time  interference 
with  interstate  commerce,  even  though  on  the  face  of  the  law  it  is 
expressly  provided  for,  can  not  be  arrested,  and  the  relief,  if  obtained 
at  all,  must  be  at  the  end  of  protracted  litigation,  and  in  the  case 
where  the  finding  of  facts  mav  be  against  you  by  the  highest  court 
of  the  State,  it  is  a  question  \v^ether  any  relief  can  be  obtained  even 
at  the  end  of  the  htigation. 

Senator  Brown.  On  the  assumption  that  the  State  courts  would 
not  give  you  a  right  of  injunction,  is  it  not  ? 

Mr.  Lathrop.  Yes,  sir;  it  is.  If  you  will  look  into  the  decisions 
of  fhe  Supreme  Court  of  the  United  States  in  rate  cases,  in  tax 
cases,  which  have  gone  from  the  highest  court  of  the  State  to  the 
Supreme  Court  of  the  United  States,  you  will  find  almost  without 
exception  that  the  State  courts,  as  Cnief  Justice  Marshall  pointed 
out  m  one  of  the  cases  from  which  Mr.  Thorn  read,  subject  to  pop- 
ular influence,  subject  to  popular  prejudice,  dependent  upon  the  will 
of  the  people  for  their  election,  in  almost  aU  cases  have  sustained 
the  State  law;  and  in  the  statement  of  the  Minnesota  commissioner, 
on  one  of  the  pages  -  and  I  will  read  it  so  as  to  be  entirely  accu- 
rate—the supreme  court  of  the  State,  as  he  says,  '*  always  stands 
by  us." 

Senator  Brown.  I  think,  perhaps,  you  may  be  right  about  the 
precedents;  but  is  it  not  true  that  as  a  rule  the  Supreme  Court 
sustains  the  supreme  court  of  the  State  ? 

Mr.  Lathrop.  No,  sir. 

Senator  Brown.  The  rule  is  the  reverse,  is  it  ? 
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Mr.  Lathrop.  Yes,  sir.  Take  the  Arkansas  case,  in  217,  where 
there  was  a  distribution  of  cars  provided  for,  the  supreme  court 
of  the  State  said  the  statute  was  perfectly  lawful.  Take  the  Pren- 
tiss case.  Take  Mr.  Thorn's  case  in  the  Carolinas.  Take  every  recent 
case— the  Rcid  case,  for  instance  — in  regard  to  the  receipt  of  freight, 
decided  during  the  current  year.  There  the  Supreme  Court  said, 
"This  is  merely  a  police  regulation;  no  interference  with  interstate 
commerce."  And  you  will  find  that  in  the  great  percentage  of 
those  cases,  two  things:  First,  the  highest  court  of  the  State  has 
sustained  the  State  law;  second,  the  Supreme  Court  of  the  United 
States  has  with  equal  uniformity  found  either  confiscatory  results 
from  State  legislation,  or  what  is  becoming  to  be  more  onerous, 
more  burdensome  every  day,  direct  interference  with  interstate 
commerce  in  the  interest  of  building  up  local  industries  or  local 
traffic. 

One  thing  I  should  have  mentioned  under  the  present  pro\asion 
of  the  law.  A  rate  law  is  arrested  by  injimction.  The  carrier 
must  give  a  bond,  so  that  the  shipper  at  the  end  of  litigation,  if  it 
is  unsuccessful,  has,  either  through  the  instrumentality  of  the  bond 
or  a  deposit  in  court,  the  right  of  redress  and  to  recoup  whatever 
he  may  nave  lost.  If  an  injunction  is  not  granted,  and  the  railroad 
is  sustained  in  the  last  instance,  the  revenue  of  the  railroad  is  gone 
irrecoverably,  and  for  all  time.  There  is  no  power  to  recover  it 
from  the  State.  There  is  no  power  to  recover  it  from  the  shippers, 
because  they  are  generally  in  small  amounts,  and  many  of  them  are 
insolvent.  So  that  in  the  one  case  the  status  quo  is  preserved,  the 
railroad  is  protected,  and  the  shipper  is  protected.  In  the  other 
case  the  revenue  is  gone  beyond  any  hope  of  recovery. 

Senator  Brown.  But  is  it  not  true  that  in  some  States  the  law 
officers  of  the  State  have  not  waited  for  injunctions  by  the  railroads 
against  the  enforcement  of  the  law,  but  have  initiated  in  the  State 
courts  injunctions  against  railroads  for  violating  the  law  ? 

Mr.  Lathrop.  That  is  true,  or  mandamus  proceedings 

Senator  Brown.  And  that  would  do  the  same  irreparable  injury 
to  the  railroads  that  you  depict  in  this  instance  ?        ^ - 

Mr.  Lathrop.  Yes,  that  is  true;  but  this  gives  us  an  opportunity 
by  due  diligence  to  get  an  occasional,  and  perhaps  a  usual,  oppor- 
tunity or  chance  to  contest  in  the  Federal  courts  the  right  of  a 
State  to  confiscate  our  property  or  to  interfere  with  interstate  com- 
merce, and  the  passage  of  tKe  law  of  the  United  States  not  to 
arrest  the  proceedings  in  a  State  court  except  in  cases  of  bank- 
ruptcy has  Deen  done  as  a  matter  of  comity,  not  to  arouse  antagon- 
isms, and  because  the  administration  of  justice  is  presumptively 
not  to  be  interfered  with;  but  when  you  come  to  the  question  of 
right,  you  certainly  ought  not  to  take  away  the  chance,  the  right, 
tmder  the  Constitution  and  laws  of  the  United  States,  for  an  inter- 
state carrier  of  a  public  service  corporation  to  prevent  the  spolia- 
tion of  its  property  during  litigation  or  the  interference  ^^'ith  its 
interstate  conunerce. 

"Serfator  Brown.  You  are  contending  now  for  an  opportimity 
to  pursue  your  remedy  by  the  injunction  route  in  the  Federal 
court. 

Mr.  Lathrop.  Yes. 

Senator  Brown.  Under  the  law  you  have  that  now. 
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Mr.  Lathbop.  Yes,  sir. 

Senator  Brown.  You  also  have  that  right  to  pursue  that  remedy 
in  a  State  court? 

Mr.  Lathbop.  Yes. 

Senator  Brown,  Your  position  is  that  you  should  retain  both 
ridiits? 

Mr.  Lathrop.  Yes. 

Senator  Brown.  And  follow  whichever  right  you  choose. 

Mr.  Lathrop.  Because,  as  Mr.  Justice  Miller  said  in  the  Minne- 
sota case  (134  U.  S.),  the  only  efficacious  manner  in  which  that  right 
can  be  pursued  is  by  injunction,  because  if  there  is  a  constitutional 
right  waich  these  interstate  carriers  have  it  is  a  right  not  only  to 
judgment,  but  power  and  jurisdiction  which  go  with  that  judgment 
to  enforce  it,  and  jou  are  taking  away  the  power  of  enforcement, 
which  is  one  essential  element  to  the  assertion  of  judicial  power. 

Senator  Brown.  Of  course,  in  that  case  the  justice  was  arguing 
the  remedy  by  injunction.  He  was  not  arguing  the  comparative 
value  of  the  remedy,  whether  exercised  by  State  or  Federal  courts. 

Mr.  Lathrop.  Tnat  is  true.  There  are  pending  in  the  Supreme 
Court  of  the  United  States  to-day,  as  the  result  ot  State  laws,  cases 
from  Minnesota,  Arkansas,  Missouri,  Kentucky,  Oregon,  as  you 
Imow,  all  involving  (j^uestions  of  confiscation,  also  involving  (questions 
of  interference  witia  mterstate  commerce,  in  nearly  all  of  which  cases, 
separated  all  over  the  West  and  South,  and  in  nearly  every  one  or 
the  cases,  relief  granted,  where,  if  it  had  not  been  granted,  not  only 
would  confiscatory  rates  have  been  exacted  which  might  have  led  to 
bankruptcy,  but  palpable  interference  with  interstate  commerce  in 
violation  of  the  commerce  clause  of  the  Constitution  would  have  re- 
sulted. 

Now,  in  those  cases,  the  public  are  protected  by  bonds  or  deposits 
in  courts,  and,  on  the  other  hand,  there  is  no  protection  to  the  car- 
riers who  might  have  otherwise  been  despoiled  of  theirproperty. 

Now,  let  me  cite  one  or  two  situations  in  the  West.  Tney  are  some- 
what unique,  and  thoy  will  show  to  you  the  unwisdom  oi  legislation 
of  this  character. 

Take,  for  instance,  the  State  of  Oklahoma,  through  which  our 
system  runs.  In  Oklahoma  the  commission  has  the  legislative  power 
to  fix  rates,  and  the  judicial  power  to  enforce  the  observance  of^ those 
rates  by  a  process  of  contempt.  Pass  this  statute,  and  if  it  is  consti- 
tutional, tne  only  way  the  railroads  can  get  to  the  Supreme  Court 
of  the  United  States  is  through  a  contempt  proceeding  issued  by  the 
commission,  carried  up  to  the  supreme  court  of  the  State,  and  then 
carried  to  tne  Supreme  Court  of  tne  United  States. 

And  I  submit  to  you,  gentlemen,  as  lawyers,  whether  the  defenses 
under  a  contempt  proceeding  would  be  as  broad  or  comprehensive 
as  they  would  be  under  the  process  of  injunction,  and  whether  a 
carrier  should  bo  subjected  not  only  to  the  legislative  power  of  the 
corporation  commission  and  of  the  supreme  court  of  the  State,  but 
to  the  judicial  power  of  a  corporation  commission  through  the  proc- 
ess of  contempt;  because  these  rates,  as  in  the  Virginia  case,  c»n  be 
appealed  to  the  supreme  court  of  the  State.  There  the  supreme  court 
acts  in  a  legislative  capacity,  and  if  the  orders  of  the  commission  are 
affirmed  and  a  contempt  proceeding  is  begun,  the  supreme  court  has 
already  passed  upon  the  lairness  and  reasonableness  of  the  rate  and 
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the  contempt  proceeding  might  leave  nothing  open,  but  whether  the 
order  had  been  duly  issued  and  had  been  dmy  affirmed.  Of  course, 
the  commission  will  sustain  its  order  by  a  process  of  contempt.  Oi 
course,  the  supreme  court,  if  it  affirmed  the  validity  of  that  order, 
will  say  to  the  railroad,  ''You  are  in  contempt  for  disobeying  it." 

What  adequate  remedy  would  there  be  to  any  of  the  pubhc- service 
corporations  of  that  State  at  the  end  of  j^ears  to  go  to  the  Supreme 
Court  of  the  United  States  on  a  question  of  whetner  they  haa  been 
guilty  of  contempt  for  violating  that  order,  and  would  the  adequacy 
of  any  such  remedy,  no  matter  how  broad  your  defense  might  be 
under  the  process  of  contempt,  be  as  adequate  or  as  just  or  as  compre- 
hensive as  the  remedy  by  injunction  ? 

In  the  same  constitution  of  Oklahoma,  the  right  of  the  individual 
to  sue  the  raihoad  on  all  sorts  of  claiir.s  and  causes  of  action  is  pre- 
served, and  in  any  collateral  action  the  question  of  the  reasonableness 
of  rate  orders  is  not  subject  to  attack.  Then  followed  the  acts  of  the 
legislature  authorizing  the  commission  to  proceed  by  contempt,  and 
that  contempt  to  be  appealed  to  the  supreme  court  of  the  State,  and 
thence  on  to  the  Supreme  Court  of  the  United  States.  An  absolute 
confounding  in  both  commission  and  court  of  the  legislative  and  judi- 
cial departments  of  the  Government.  And  I  wish  to  have  noted  in 
the  record  at  this  point  a  quotation  which  I  will  not  stop  to  read  on 
account  of  lack  of  time. 

Senator  Brown.  Anything  that  you  desire  to  submit  will  be  in- 
cluded as  a  part  of  your  statement. 

Mr.  Lathrop.  From  Mr.  Jam.es  Wilson,  one  of  the  earlj;  justices 
of  the  Supreme  Court  of  the  United  States,  who  had  participated  in 
the  convention  which  formulated  the  Federal  Constitution  upon  this 
subject  of  the  confounding  of  the  judicial  and  the  legislative  powers 
in  one  and  the  same  tribunal.     He  says : 

Though  the  foregoirg  great  powers — legislative,  executive,  and  judicial — are  all 
necesEary  to  a  good  government,  vet  it  b  of  the  labt  importance  that  each  of  them  be 
preserved  distinct  and  unmingled  in  the  exercise  of  its  separate  powers  with  either  or 
with  both  of  the  others.  Here  every  degree  of  confusion  in  the  plan  will  produce  a  cor- 
responding degree  of  interference^  opposition,  combinations,  or  perplexity  in  its 
execution. 

Let  us  suppose  the  legislative  and  exteutive  powers  united  in  the  same  puerson; 
can  liberty  or  security  be  expected?  No.  In  the  character  of  executive  magistrate 
he  receives  all  the  powers  which  in  the  character  of  legislator  he  thinks  proper  to  give. 
May  he  not,  then,  and  if  he  may,  wiU  he  not,  then — such  is  the  undefined  and  unde- 
finable  charm  of  power— enact  tyrannical  laws  to  furnish  himself  with  an  opportunity 
of  executing  them  in  a  tyrannical  manner? 

Liberty  and  security  in  g^ovemment  depend  not  on  the  limits  which  the  rulers  mav 
please  to  assign  to  the  exercise  of  their  own  powers,  but  on  the  boundaries  within  whicn 
their  powers  are  circumscribed  by  the  Constitution.  He  who  is  continually  exposed 
to  the  lash  of  oppression,  as  well  as  he  who  is  immediately  under  it,  can  not  be  denomi- 
nated free. 

Let  us  suppose  the  legislative  and  judicial  powers  united;  what  would  be  the  con- 
sequence? The  lives,  hberties,  and  properties  of  the  citizens  would  be  committed  to 
arbitrary  judges,  whose  decisions  would,  in  effect,  be  dictated  by  their  own  private 
opinions,  and  would  not  be  governed  by  any  fixed  or  known  principles  of  law.  For 
though  as  judges  they  might  be  bound  to  observe  those  principles,  yet,  Proteus  like, 
they  might  immediately  assume  the  form  of  legislators,  and  in  that  shape  they  might 
escape  from  every  fetter  and  obligation  of  law. 

The  third  article  of  the  Federal  Constitution,  to  which  Mr.  Thom 
has  referred,  guarantees  to  us  the  right  of  an  impartial  tribunal. 
Referring  to  his  quotation  from  the  Chief  Justice,  in  the  case  of 
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Cohens  v.  Virginia,  I  say  again,  quoting  from  that  opinion — ^I  repeat 
what  Mr.  Thorn  read: 

It  would  be  hAzarding  too  much  to  ajsjcrt  that  the  judicatures  of  the  States  will  be 
exempt  from  the  prejudices  by  which  the  leginlatures  and  people  are  influenced 
and  will  constitute  perfectly  impartial  tribunals.  In  many  States  the  jud^  are 
dependent  for  office  and  for  salary  on  the  will  of  the  legislature.  The  Constitution 
of  the  United  States  furnishep  no  security  against  the  universal  adoption  of  this  prin- 
ciple. \Mien  we  observe  the  importance  which  that  Constitution  attaches  to  the 
independence  of  judges,  we  are  the  less  inclined  to  suppose  that  it  can  have  intended 
to  leave  these  constitutional  questions  to  tribunals,  where  this  independence  may 
not  exiM.. 

As  I  have  said,  the  judicial  power  is  not  only  to  judge,  but  to  en- 
force. The  proposed  bill  takes  away  the  power  to  enforce  injunc- 
tions against  State  courts,  which  the  chairman  pointed  out.  The 
remedies  in  the  United  States  courts  at  common  law  or  in  equity,  as 
laid  down  in  Robinson  v.  Campbell,  3  Wheaton,  222  — 

are  to  be  not  according  to  the  practice  of  State  courts,  but  according  to  the  principles 
of  the  common  law^  and  eauity  as  distinguished  and  defined  in  tnat  country  TOm 
which  we  derive  our  knowledge  of  those  principles. 

Another  act  which  I  would  Uke  to  call  specific  attention  to  is 
this.  It  was  passed  by  the  State  of  Kansas  in  the  year  1911,  and 
provided  for  tne  drainage  of  the  Kansas  River,  where  it  flowed  into 
the  Missouri  River  at  Kansas  City,  in  order  to  prevent  the  disas- 
trous floods  such  as  occurred  there  in  1903.  That  act  provided  not 
that  the  drainage  board  should  proceed  against  your  property  or 
mine,  by  a  condemnation  proceeding  and  ascertam  what  damages 
we  suffered  by  reason  of  the  appropriation  of  our  property,  but 
that  upon  the  proclamation  of  tne  governor,  the  State  authorities 
had  the  right  to  take  forcible  possession  of  your  property  and  my 
property,  to  take  forcible  possession  and  demolish  buildings  and  then 
afterwards,  as  the  result  of  a  lawsuit,  it  might  be  ascertained  how 
much  damages  the  private  individual  or  corporation  had  suffered, 
and  then  he  or  it  would  have  the  right,  if  it  was  not  paid  bv  the 
drainage  board,  to  have  the  drainage  board  levy  a  tax  in  order  to 
recompense  the  private  property  owner  for  the  spoUation  of  his 
property. 

Senator  Root.  Did  the  acts  throw  on  the  property  owner  the 
burden  of  beginning  the  suit  himself  ? 

Mr.  Laturop.  No;  it  did  not.  It  did  provide  that  after  the  procla- 
mation of  the  governor  was  made  the  drainage  authorities  had  the 
right  to  take  forcible  possession,  and  then  they  should  institute  an 
onmibus  condemnation  proceeding,  bringing  in  all  known  and  un- 
known property  owners  within  the  dramage  district,  and  in  one 
onmibus  proceeding  the  total  damages  should  be  assessed  against  each 
individual  private  property  owner.  In  a  particular  case,  that  of  the 
Fowler  Packing  Co.,  with  a  large  packing  plant,  before  an  injunction 
could  be  sued  out  in  the  Federal  court,  the  drainage  board  actually, 
by  strong  arm,  went  upon  the  property,  took  physical  possession  of 
it,  and  began  to  tear  down  their  buildings  before  a  single  dollar 
had  been  paid,  and  before  any  damages  had  been  assessed,  and  ^f  it  had 
not  been  for  the  power  of  the  Federal  court  in  that  case,  where  three 
judges  were  summoned — which  is  referred  to  in  the  hearing  before 
you,  Mr.  Chairman,  as  the  case  in  which  one  Federal  judge  refused 
to  call  in  two  other  judges.     He  did  it  because  he  held  the  law  con- 
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stitutional,  and  the  parties  had  to  come  to  the  Supreme  Court  of  the 
United  States  and  ask  the  court  to  say  to  that  judge: 

'*When  an  appUcation  is  made  to  you  to  arrest  a  State  statute, 
it  is  yom-  duty,  whether  you  think  it  is  constitutional  or  not,  to  call 
in  two  other  judges,  as  the  other  two  may  not  agree  with  you/'  They 
did  order  the  judge  by  mandamus  to  call  in  two  other  judges,  and 
the  result  of  that  w^as  that  the  spohation  of  that  property  by  the 
strong  arm  of  the  sheriff  of  Wyandotte  County  unaer  proclamation 
of  the  governor  was  arrested,  and  the  result  of  it  was  that  in  a  recent 
trial  in  the  Federal  court  in  Kansas,  a  jury  of  Kansas  men  awarded 
to  the  Fowler  Packing  Co.  nearly  one-naif  million  dollars  damages, 
that  the  drainage  board  had  occasioned  by  seizing  that  property 
without  in  the  first  instance  having  the  damage  to  it  ascertainea  and 
paid. 

Under  your  amendment  you  could  not  arrest  that.  You  would 
have  to  go  through  the  district  court  of  Wyandotte  County,  Kans., 
interested  in  this  drainage  proposition.  You  would  have  to  go  to  the 
Supreme  Court  of  Kansas,  with  the  judges  dependent  upon  popular 
will  and  with  popular  sentiment  in  favor  of  flood  protection,  and  you 
would  have  to  go  from  that  court  to  the  Supreme  Court  of  the  United 
States.  In  the  meantime  the  property  of  the  private  owner  might  be 
absolutely  confiscated,  and  if  in  the  end  the  drainage  law  of  1911  should 
be  held  to  be  unconstitutional,  with  no  right  upon  the  part  of  those 
commissioners  to  assess  a  tax,  the  only  relief  that  the  private  property 
owner  would  have  would  be  the  right  to  take  back  his  property  m  its 
then  condition. 

Senator  Brown.  The  Fowler  Co.  was  permitted  to  have  this  remedy 
of  injunction  in  the  Federal  court  ? 

Mr.  Lathrop.  Yes,  sir.. 

Senator  Brown.  The  Fowler  Co.  was  not  a  resident  of  Kansas? 

Mr.  Lathrop.  No,  sir. 

Senator  Brown.  That  is  how  it  happened  to  have  this  avenue  open 
to  it? 

Mr.  Lathrop.  Yes,  sir. 

Senator  Brown.  If  the  Fowler  Co.  had  been  a  resident  of  Kansas 
it  could  not  have  enjoyed  that. 

Mr.  Lathrop.  No;  not  necessarily,  because  here  is  a  question  aris- 
ing under  the  Constitution  of  the  United  States  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation;  but  ad- 
mitting the  force  of  what  you  have  said,  that  right  was  taken  away  by 
your  bill.  The  mere  fact  that  the  Fowler  Co.  is  a  nonresident  would 
not  give  it  a  right  to  attack  a  State  statute,  because  you  say  no  State 
statute  shall  be  attacked. 

Senator  Brown.  No;  this  proposed  bill  puts  the  Fowler  Co.,  a 
foreign  company,  on  the  same  basis  with  a  resident  company. 

Mr.  Thom.  No;  it  takes  away  the  right  from  both. 

Senator  Brow^n.  I  understood  Mr.  Lathrop  to  say  that  jurisdiction 
was  had  in  this  case  on  the  ground  of  nonresidence. 

Mr.  Thom.  It  is  on  the  double  ground. 

Mr.  Lathrop.  It  is  on  the  ground  of  citizenship  and  constitution- 
ality. 

Mr.  Thom.  A  question  of  constitutional  right  enters  into  it. 
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Mr.  Lathrop.  Yes;  but  there  was  no  question  raised;  because  they 
had  a  clear  right  on  account  of  being  a  corporation  not  organized 
under  the  laws  of  Kansas. 

Mr.  Thom.  I  think  it  ought  to  be  made  clear  that  a  citizen  of  the 
United  States  would  have  equal  access  to  the  United  States  court. 

Mr.  Lathrop.  Of  course  the  Senator  will  see  that  if  a  Federal 
statute  is  involved,  or  any  constitutional  provision,  under  a  State 
laW;  that  the  right  to  go  to  a  Federal  court  is  not  dependent  upon 
citizenship. 

Senator  Brown.  I  understand  that  there  are  other  grounds  for 
jurisdiction  than  citizenship. 

Mr.  IxATHROP.  Yes;  and  a  citizen  of  any  State  has  the  right  to 
attack  a  statute  on  the  ground  that  it  is  in  conflict  either  with  the 
Constitution  of  the  United  States  or  any  law  passed  in  pursuance 
thereof. 

Now,  lust  a  word  further.  I  referred  to  the  statement  made  by 
one  of  the  gentlemen  who  spoke  at  the  former  hearing  before  this 
subcommittee.  One  of  the  State  commissioners  (p.  12  of  typewritten 
transcript)  stated,  *'Our  statute  is  very  broad  and  the  Supreme 
Court  has  always  stood  by  us." 

He  goes  on  to  say  that  their  objection  is  dissatisfaction  with  any 
Federd  interference. 

Now,  a  word  as  to  the  Oklahoma  case,  which  was  also  referred  to 
bv  the  same  railroad  commissioner  in  the  former  hearing.  I  know 
aoout  that  case  because  it  concerned  our  company.  Complaint  is 
made  that  while  the  rate  controversy  was  pending  in  the  supreme 
court  of  the  State  the  Federal  court  granted  an  injunction;  but  that 
was  not  done.  Mr.  Chairman,  until  after  the  supreme  court  of  the 
State  had  decnned  to  ^ant  a  supersedeas  to  us  upon  the  giving  of  a 
satisfactory  bond  agamst  the  enforcement  of  rates  which  not  only 
Judge  Hook  held  to  be  confiscatory,  but  which  the  circuit  court  of 
appeals,  upon  appeal  from  his  injunction,  held  to  be  confiscatory,  and 
which  the  Supreme  Court  of  the  United  States,  upon  inspection  of 
the  record,  declined  to  certify  to  this  court,  showing  that  upon  the 
face  of  that  record  the  Supreme  Court  of  the  State  ox  OUahoma  had 
declined  to  arrest  the  enforcement  of  the  confiscatory  rates.  Then, 
within  the  doctrine  laid  down  by  the  Prentiss  case,  jurisdiction  in 
the  Federal  courts  at  once  obtained,  and  if  it  had  not  been  for  that 
we  would  have  been  for  the  last  two  or  three  years  subjected  to  the 
loss  of  ruinous  inroads  upon  our  revenue. 

In  the  Minnesota  case,  to  which  reference  was  also  made,  Judge 

I  Sanborn  arrested  the  Minnesota  statute  after  it  had  been  tried  and 

I  had  been  actually  found  to  be  confiscatory,  and  ako  because  upon  a 

report  of  the  master  it  was  found  to  be  a  direct  interference  with 

interstate  commerce. 

The  gentlemen  who  spoke  here,  as  you  will  see  and  as  you  prob- 
ably know,  Mr.  Chairman,  were  railroad  commissioners  from  several 
States,  representing  the  railroad  commissions  of  those  different  States 
j  who  want  to  be  let  alone,  who  do  not  want  to  be  interfered  with,  who 

I  do  not  want  to  have  any  arm  arrest  them,  who  want  to  enforce  their 

orders,  knowing,  as  one  of  them  said,  that  the  supreme  court  of  the 
State  will  stand  by  them,  and  no  matter  how  bald  the  confiscatory  na- 
ture of  their  rates,  throwing  the  burden  upon  interstate  commerce  as 
well  as  depleting  the  revenues  of  the  carriers,  no  matter  how  direct 


FEDERAL,  INJUNCTION   OF   STATE   OFFIOEBS.  695 

may  be  the  interference  with  interstate  commerce,  there  can  be  no 
assertion  through  the  courts  of  the  Nation,  through  the  courts  occu- 
pying a  coordinate  position  with  those  of  the  States,  to  arrest  confisca- 
tory orders  or  confiscatory  legislation  or  legislation  interfering  with 
interstate  commerce  except  at  the  end  of  litigation  which  may  come 
to  disaster  and  may  be  under  a  finding  of  facts  absolutely  fruitless. 

Mr.  Thoh.  This  takes  it  away  from  the  Supreme  Court  of  the 
United  States  as  well. 

Mr.  liATHKOP.  Well,  under  the  broad  phrasing  of  the  bill  it  seems 
to  take  away  from  the  Supreme  Court  of  the  United  States  any  power 
of  injunction,  although  possibly  the  chairman  would  say  that  upon 
writ  of  error  to  the  Supreme  (jourt  of  the  United  States  a  reversal 
of  the  jud^ent  of  the  State  supreme  court  would  have  the  effect  of 
an  injunction,  although  the  power  might  be  specifically  taken  away. 
I  wish  to  file  in  connection  with  my  argument  letters  which  I  have 
brought  here  from  general  counsel  and  general  soUcitors  of  various 
western  railroads  centering  in  Chicago  giving  their  reasons  against 
the  passage  of  the  bill. 

I  wish  to  call  the  attention  of  the  cominittee,  before  the  committee 
adjourns,  if  I  may  trespass  a  moment,  to  one  or  two  peculiar  situa- 
tions. 

As  is  pointed  out  in  the  letter  of  Mr.  Kurrie,  general  attorney  for 
the  Chicago,  Indianapolis  &  Louisville  Railroad  Co.,  in  the  State  of 
Indiana,  if  a  company  once  puts  in  a  commission  rate,  even  as  a  mat- 
ter of  experiment,  to  see  whether  it  is  going  to  be  confiscatory  or  not, 
the  State  courts  say  that  that  very  fact  which  was  recommended  in 
the  Knoxville  case  by  the  Supreme  Court  of  the  United  States  and 
others  to  try  out  a  State  rate  first  to  see  whether  it  is  going  to  be 
confiscatory  or  not  in  Indiana  takes  away  your  right  to  an  mjunc- 
tion,  and  they  have  actually  dismissed  cases  on  appeal  where,  on 
account  of  penalties,  the  carriers  were  afraid  to  resist  the  enforce- 
ment of  a  State  statute,  and  have  put  in  the  rate  on  the  ground  that 
the  right  of  injunction  was  gone  the  moment  the  railroads  submitted 
to  the  exactions  of  the  State  commissions  or  the  State  laws. 

In  another  case,  pointed  out  by  Mr.  Blewett  Lee,  of  the  Illinois 
Central,  there  had  been  an  attack  made  upon  a  statute  to  prevent  re- 
movals to  the  Federal  courts,  and  no  adjudication  haa  upon  the 
?[uestion,  so  that  the  matter  had  been  delayed  from  term  to  term  and 
rom  year  to  year,  as  the  result  of  which  the  interstate  corporations, 
in  order  to  avoid  fines  and  penalties,  have  remained  in  the  State 
courts,  notwithstanding  the  Federal  courts,  under  the  decisions  of 
the  Supreme  Court  of  the  United  States,  had  decided  that  there  was 
a  fjerfect  right  of  removal  in  case  the  Federal  statute  was  invaded, 
or  in  case  diverse  citizenship  existed. 

So  that,  as  my  time  has  expired,  I  desire  that  all  of  these  letters, 
which  I  hand  to  the  reporter,  be  incorporated  in  the  record  as  part 
of  my  statement,  and  as  showing  the  various  grounds  of  opposition, 
aside  from  the  constitutional  ground,  which  the  representatives  of 
the  Chicago  &  Alton,  the  Illinois  Central,  the  Chicago,  Milwaukee  & 
St.  Paul,  the  Chicago,  Indianapolis  &  Louisville  Railroad,  and  the 
Chicago  &  Eastern  Illinois  Railroad  Co.,  have  made  to  the  passage 
of  these  bills. 

I  earnestly  hope,  gentlemen,  that  you  will  consider  with  extreme 
care,  first,  the  masterly  presentation  by  Mr.  Thom,  on  the  constitu- 
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tional  questions  involved ;  but  if  those,  upon  analysis,  shall  cease  to 
trouble  you,  there  is  every  reason,  it  seems  to  me,  of  justice  and  fair- 
ness, and  considering  the  rights  of  interstate  carriers  in  these  days 
of  popular  agitation,  whereby  upon  an  appeal  to  the  three  judges 
of  the  United  States  courts  under  a  statute  so  recently  passed, 
they  should  have  a  right  to  arrest  the  arm  of  the  State  tnrough 
legislature  or  through  commissions  to  prevent  the  confiscation  of  their 
property,  upon  givmg  bond,  and  to  prevent  interference  with  their 
mterstate  commerce. 

Mr.  Alexander.  May  I  ask  whether  there  is  an  intention  to  hold 
another  hearing  ?  h 

Senator  Brown.  If  anyone  desires  to  be  heard  we  may  have  an- 
other hearing;  but  I  have  had  no  request  for  any  further  hearing. 
Mr.  Maxwell  Evarts  said  he  wanted  to  be  heard,  but  when  I  told 
him  that  Col.  Thom  was  to  be  here  and  to  be  heard,  he  said  it  would 
not  be  necessary  for  him  (Mr.  Evarts)  to  appear,  and  I  do  not  know 
whether  he  will  ask  for  an  opportunity  or  not,  but  if  he  does,  of 
course  he  shall  have  it. 

Mr.  Alexander.  I  shall  not  ask  that  the  committee  convene  to 
hear  any  argument  from  me,  but  may  I  file  a  brief  ? 

Senator  Brown.  Yes,  sir. 

Mr.  Lathrop  submitted  the  following  letters,  already  referred  to: 

Illinois  Central  Railroad  Co., 

Chicago,  February  28,  1912, 
To  the  Judiciary  Committee  of  the  Senate, 

Washington,  D.  C. 

Dear  Sirs:  I  understand  your  honorable  body  has  under  consideration  Senate 
bills  4365  and  4366,  introduced  by  Senator  Nelson  January  11,  1912,  the  purpose  of 
which  is  to  prevent  Federal  courts  from  enjoining  the  enforcement  of  Stat*  statutes 
or  regulations  of  State  commissions  wliich  violate  the  Constitution  of  the  United  States. 
I  can  not  help  thinking  that  the  enactment  of  these  laws  would  be  a  ^reat  public 
misfortune.  The  result  of  such  legislation  would  be  to  require  those  citizens  of  the 
United  States  whose  constitutional  rights  are  involved  to  go  through  the  series  of  State 
courts  before  finally  reaching  the  Supreme  Court  at  Washington.  In  such  cases  the 
State  is  a  vital  party  in  interest,  and  in  all  frankness  it  is  impossible  to  say  that  the 
judges  holding  state  commission  are  in  position  to  approach  tne  matter  in  a  spirit  of 
absolute  indifference.  It  is  a  matter  of  common  experience  of  citizens  of  other  States 
that  there  is  a  very  strong  tendency  on  the  part  of  the  State  courts  to  uphold  the  State 
statutes  and  regulations  to  the  limit  of  possibility  and  to  resolve  every  doubt  in  favor 
of  the  validity  of  the  statute  or  regulation  concerned.  In  short,  the  very  situation 
arises  against  which  the  Constitution  provided  by  securing  to  citizens  of  other  States 
access  to  an  impartial  tribunal  instead  of  to  a  court  which  is  inevitably  interested  on 
behalf  of  one  of  the  parties  to  the  controversy  and  a^inst  the  nonresidents.  A  still 
more  serious  objection,  however,  is  that  the  time  required  before  the  citizen  who  com- 
plains that  his  constitutional  rights  have  been  taken  from  him  will  be  able  to  get 
redress  will  be  left  absolutely  in  the  control  of  the  State  courts. 

There  are  many  States  in  which  the  State  supreme  court  is  several  years  behind 
its  docket;  sometimes  as  much  as  four  or  five  years  behind.  Not  only  would  there 
be  the  inevitable  delay  until  the  supreme  court  of  the  State  could  reach  the  case,  a 
delay  which  might  be  absolutely  ruinous  to  the  litigant,  but  there  is  an  unmistakable 
disposition  in  some  courts  to  prevent  the  constitutional  question  ever  going  to  the 
Supreme  Court  of  the  United  States  at  all.  This  disposition  is  manifested  sometimes 
by  continuances  and  failure  to  ^nt  a  trial  and  in  others  by  refusing  to  decide  the  con- 
stitutional €)ue8tion  and  dlsposins:  of  the  record  so  that  the  question  can  not  be  suc- 
cessfully raised  by  an  appeal  to  the  Supreme  Court  of  the  United  States.  Such  cases 
as  these  are  by  no  means  fanciful.  I  have  in  mind  a  case  in  which  a  certain  State 
passed  legislation  designed  to  prevent  removal  of  causes  or  original  suits  in  the  Federal 
courts  by  railroad  companies  organized  in  other  States.  The  penalty  laid  upon 
access  to  the  Federal  court  was  of  the  most  drastic  character,  including  forfeiture  of 
the  franchise  to  engage  in  intrastate  commerce  at  all  and  forfeiture  of  the  right  of 
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eminent  domain,  and  a  penalty  of  not  less  than  $200  nor  more  than  $5,000  for  each  day 
the  corporation  should  engage  in  intrastate  commerce  after  gping  into  the  Federal  court. 
This  statute  was  enacted  four  years  ago,  and  active  litigation  was  instituted  within  a 
few  months  after  the  enactment  of  the  statute,  both  in  the  State  and  Federal  courts; 
and  yet,  on  account  of  the  way  in  which  this  litigation  has  been  carried  on,  the  con- 
stitutional question  has  not  been  decided  in  the  proceedings  in  the  Federal  courts 
and  the  case  has  never  been  brought  to  a  trial  in  the  State  court,  so  that  during  all 
this  time,  with  one  exception,  all  nonresident  corporations  have  been  obeying  the 
statute  since,  on  account  of  the  frightful  penalties  involved,  they  dared  not  risk 
asserting  what  they  believed  to  be  their  constitutional  rights,  and  the  Federal  courts 
have  been  successfully  prevented  from  ever  deciding  the  constitutional  question. 
If  such  a  thing  can  be  successfully  accomplished  in  the  present  state  of  the  law,  what 
hope  would  there  be  of  testing  the  State  enactments  or  regulations  by  the  Constitution 
of  the  United  States  if  Congress  itself  should  deliberately  cut  off  access  to  the  Federal 
courts  in  cases  in  which  constitutional  rights  were  involved? 

The  policy  of  imposing  heavy  penalties  and  making  every  day  a  separate  offense 
has  become  very  usual  in  State  legislation,  and  if  sucn  a  statute  as  is  now  propoeed 
should  be  enacted  its  effect  would  really  be  to  prevent  citizens  of  the  United  States 
from  claiming  their  constitutional  rights. 
Very  respectfully,  yours, 

Blewett  Lee,  General  Solicitor, 

Chicago  &  Eastern  Illinois  Railroad  Co., 

Chicago,  March  f ,  191t. 
Mr.  Gardiner  Lathrop, 

General  Solicitor  Atchvfon,  Topeka  dc  Santa  Fe  Railway  Co., 

Chicago,  III. 

Dear  Sir:  I  understand  that  you  expect  to  appear  before  the  Senate  Judiciary 
Committee  in  Washington  within  the  next  few  clays  respecting  Senate  bill  4366. 
The  text  of  this  bill  is  the  same  as  House  bills  18797,  18961,  and  20499,  and,  in 
substance,  ii  the  same  as  House  bill  19717. 

In  behalf  of  the  interests  I  represent,  I  want  to  make  a  vigorous  protest  against  the 
passage  of  any  of  these  bills.  If  the  Federal  courts  are  not  permitted  to  enjoin  the 
enforcement  of  State  statutes  and  orders  of  State  commissions  which  are  repugnant  to 
the  rights  guaranteed  by  the  Federal  Constitution  the  injustice  at  once  becomes 
obvious.  Of  recent  years  State  legislatures  have  passed  many  statutes  which  have 
failed  to  withstand  a  constitutional  attack,  and  State  commissions  have  been  no  less 
prone  to  promulgate  orders  of  similar  purport.  Irreparable  injury  to  the  successful 
litigant  must  necessarily  follow  if  he  is  obliged  to  pursue  his  remedies  in  the  State 
courts,  where  vexatious  delays  frequently  occur,  before  resorting  to  the  Federal 
courts.  Take,  for  instance,  tiie  situation  in  Illinois:  The  last  legislature  passed  a 
law  enlarging  the  powers  of  the  railroad  and  warehouse  commission  and  several  other 
acts  the  constitutionality  of  which  might  well  be  questioned.  Under  the  railroad 
and  warehouse  commission  act  referred  to  anyone  feeling  aggrieved  by  the  action  of 
the  commission  may  appeal  to  the  circuit  court  of  Sangamon  County  (the  county  in 
which  Springfield,  the  capital,  is  situated)  within  a  specified  time,  and  either  party 
may  appeal  from  that  court  to  the  supreme  court  of  the  State  in  case  he  is  dissatisfied 
with  tne  finding.  The  supreme  court  is  h*equently  far  behind  in  the  trial  of  its 
calendar.  This  tedious  procedure,  if  the  bill  under  consideration  should  become  a 
law,  would  have  to  be  followed,  even  though  the  railroad  and  warehouse  commission 
most  flagrantly  violated  its  constitutional  rights  in  the  promulgation  of  such  an  order. 

In  a  case  involving  either  an  order  of  the  commission  or  a  statute,  the  injury  to  the 
one  successfuUv  attacking  the  constitutionality  thereof  in  the  State  courts  would  be 
irreparable  ancl  no  possible  good  could  result  therefrom,  because  in  the  end  the  Fed- 
eral court  would  be  called  upon  to  construe  a  law  which  is  clearly  within  its  province. 
Yours,  truly, 

E.  H.  Sbneff,  General  Solicitor, 

Chicaoo,  Indlanapolis  &  Louisville  Kailway  Co., 

Chicago,  March  /,  1912, 
Mr.  Gardiner  Lathrop, 

General  Solicitor,  Atchison,  Topeka  de  Santa  Fe  Railway  Co.,  Chicago,  III, 

Dear  Sir:  There  are  two  thoughts  which  occur  to  me  on  account  of  conditions, 
larpel)r  locul  to  Indiana,  where  most  of  our  lines  happen  to  be,  in  the  way  of  serious 
objection  to  the  proposed  legislation  of  Congress  to  tne  effect  that  Federal  courts  shall 
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not  entertain  any  suits  filed  with  reference  to  State  legislation  or  actions  of  local 
authorities  where  the  right  asserted  is  under  the  Constitution  of  the  United  States, 
but  that  such  questions  shall  only  be  raised  by  writ  of  error  from  the  court  of  last  resort 
in  the  States. 

Fiist.  In  Indiana  the  appellate  court  has  decided  that  a  railway  company,  after 
beginning  to  comply  with  an  order  of  the  railroad  commission,  can  not  thereafter  liti- 
gate the  validity  of  such  order.  The  law  requires  common  carriers  to  obey  the  ordeis 
of  the  railroad  commission,  under  heavy  peiuJties,  from  the  day  fixed  bv  we  commis- 
sion in  its  order.  It  is  next  to  impossible  to  induce  a  State  court,  either  Dvinjunction 
or  otherwise,  to  relieve  a  railroad  company  from  the  duty  thus  imposed.  The  railroad 
commission,  taking  advantage  of  the  decision  above  referred  to,  is  very  active  in  the 
way  of  prosecutions,  and  threatened  prosecutions  and  mandamus  proceedings,  to  com- 
pel obedience  to  its  orders  from  and  after  the  day  fixed,  even  though  the  common  car- 
rier may  be  litigating  in  every  way  that  it  can  in  the  State  courts.  It  is  usually  next  to 
impossible  to  avoid  complying  with  the  orders  of  the  commission  after  the  decision  of 
tiie  lower  courts  of  the  State,  so  that  when  a  case  may  be  appealed  the  railroad  commis- 
sion wiU  certify  the  fact  that  the  corporation  is  obeying  the  order  of  the  commission, 
and  in  that  way  we  will  suffer  a  dismissal  of  the  appeal. 

This  company  had  a  case  at  one  time  in  which  the  rate  on  coal  between  two  points 
was  fixed  by  the  railroad  commission.  An  appeal  was  taken  to  the  circuit  court  and 
the  decision  rendered  against  us.  An  appeal  was  taken  to  the  appellate  court,  and 
wh  ile  the  case  was  pending  there  for  decision,  in  order  to  avoid  tne  lai^^  number  of 
lawsuits,  both  by  shippers  and  the  commission,  and  the  continued  liability  for  a  large 
sum  as  penalties,  the  rate  was  put  into  effect.  Just  as  soon  as  this  was  done  the  fa^ 
was  certified  to  the  appellate  court  and  the  appellate  court  dismissed  the  appeal.  You 
can  see  that  in  this  way  an  appeal  by  writ  of  error  would  be  impossible,  because  the 
decision  was  on  purely  non-Federal  grounds. 

Second.  The  commission  in  Indiana  has  discovered  that  it  takes  about  five  years  to 
get  to  the  Supreme  Court  of  the  United  States  on  a  writ  of  error  for  the  purpose  of 
reviewing  its  orders.  It  will  enter  an  order  fixing  a  rate  and  prescribing  in  the  order 
that  the  rate  shall  continue  in  effect  from  two  to  three  years,  and  once  in  a  great  while 
longer.  The  commission  is  fully  aware  of  the  fact  that  it  is  impossible  to  get  to  the 
Supreme  Court  on  a  writ  of  error  within  this  time,  and,  of  course,  an  appeal,  taken  after 
the  order  has  expired  of  its  own  limitation,  does  not  help. 

The  fact  that  we  may  now,  and  do  occasionally ,  get  into  the  Federal  court  immedi- 
ately after  an  order  is  entered  and  stay  all  efforts  to  enforce  it,  pending  inquiry  into 
its  validity,  in  my  opinion,  restrains  the  commission  in  its  activities  in  the  entry  of 
orders  agamst  the  railroads.  When  the  commission  awakens  to  the  fact  that  we  can 
not^et  into  the  local  Federal  court  it  is  bound  to  exercise,  in  a  hurtful  way  and  beyond 
the  intention  of  the  legislature,  the  powers  which  it  })0S8esses  and  claims,  and  there 
will  be  no  way  to  get  tne  Supreme  Court  of  the  United  States  for  relief,  because  tbe 
time  during  which  the  order  is  to  run  will  expire  in  9  cases  out  of  10,  even  before  the 
case  can  be  filed  in  the  Supreme  Court  of  the  United  States. 

Apart  from  these  objections  to  the  law,  which  are  based  upon  actual  experience,  is 
the  tact  that  it  takes  about  three  years  from  the  time  a  suit  is  instituted  in  the  lower 
courts  to  secure  a  decision  by  the  supreme  court  of  the  State.  In  the  matter  of  rates, 
if  the  railroad  company's  contention  is  sustained,  even  by  the  State  court,  here  is  a 
great  loss  of  revenue. 

There  are,  of  course,  many  other  objections  to  this  law  which  will  occur  to  you,  but 
I  give  you  these  because  I  think  they  may  be  local  to  a  territory  in  which  your  line 
does  not  operate. 

Yours,  very  truly, 

H,  R.  KuRRiE,  General  Attorney, 

The  Chicaoo  <fe  Alton  Kailroad  Co., 

Chicago,  March  £,  1912. 

Dear  Mr.  Lathrop:  I  appreciate  very  much  that  you  intend  to  be  present  at  the 
hearing  in  Washington  on  Friday  next  and  make  protest  to  Senate  bills  4365  and  4366. 
I  think  these  bills  objectionable  for  the  following  reasons: 

(1)  The  bills  are  vicious  for  the  reavson  that  they  attempt  to  deprive  common  car- 
riers or  other  public-service  corporations  of  the  right  to  resort  to  Fetleral  courts  in 
cases  where  that  right  is  granted  them  by  the  Constitution. 

(2)  The  proposed  amendment  imposes  upon  the  carriers  and  others  engaged  in 
interstate  business  the  burden  of  going  through  the  tedious  procedure  of  State  courts, 
the  calendars  of  which  are  oftentimes  congested,  before  Feaeral  questions  are  finally 
submitted  to  Federal  courts,  where  they  should  properly  be  heard  in  the  first  instance. 
The  delay  in  State  courts  oftentimes  is  equivalent  to  a  deprivation  of  justice. 
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(3)  The  bills  are  entirely  inconsistent  with  the  policy  of  the  present  administration 
in  that  they  seek  to  minimize  rather  than  increase  the  Federal  control  over  interstate 
caniers  and  others  engaged  in  interstate  commerce. 

I  hope  you  will  strenuously  object  to  the  passage  of  those  bills,  and  if  there  is  any- 
thing we  can  do  to  help  you  I  shall  be  pleased  to  near  from  you  fiu-ther. 
Sincerely,  yours, 

Sii^s  H.  Strawn. 
Mr.  Gardiner  Lathrop, 

General  Solicitor  A.,  T.  <fe  S.  F.  Ry.,  Chicago, 


Chicago,  Milwaukee  &  St.  Paul  Railwat  Co., 

Chicago,  February  i9, 1912. 
Mr.  Gardiner  Lathrop. 

General  Solicitor  Atchison,  Topeha  dc  Santa  Fe  Railway  Co., 

Chicago,  lU. 

Dear  Sir:  Referring  to  Senate  bills  4365  and  4366  now  before  the  Senate 
Judiciary  Committee  for  hearing:  That  it  is  competent  for  Congress  to  Umit  the 
jurisdiction  of  the  Federal  courts  as  proposed  by  these  bills  mav  be  conceded.  The 
important  question  involved  seems  to  be  one  of  policy,  viz:  Whether  justice  will  be 
better  adnunistered  by  requiring  suits  of  the  cAaracter  mentioned  in  the  pending 
bills  to  be  brought  in  the  State  coWts  rather  than  permit  them  to  be  brought  in  the 
Federal  courts  or  State  courts  as  the  complainants  may  elect. 

There  a^re  two  reasons,  either  of  which  is  sufficient,  why  parties  who  deem  them- 
selves deprived  of  their  constitutional  rights  by  State  laws  should  not  be  compelled 
to  seek  relief  through  State  courts  before  calling  upon  the  Federal  Supreme  Court  for 
protection: 

(1)  Suits  of  the  character  covered  by  -these  bills  not  only  involve  important  legal 
questions,  but  property  rights  of  considerable  magnitude.  If  brought  m  the  State 
courts  they  will  be  neard  and  decided  in  the  first  instance  by  a  single  nisi  prius  ju^RO. 
It  is  no  reflection  upon  the  average  judge  of  our  State  courts  to  sav  that  as  a  class  uie 
judges  of  the  inferior  courts  of  the  State  do  not  rank  as  hifh  as  do  the  judges  of  the 
inferior  courts  of  the  United  States.  And  yet,  if  these  bills  become  law.  a  nisi  prius 
State  judge  will  have  and  exercise  as  much  power  as  is  now  conferred  upon  three 
judges  of  the  Federal  court  in  the  decision  of  cases  such  as  are  contemplated  by  the 
proposed  bills.  The  recent  act  of  Congress  requiring  three  Federal  judges  to  sit  in 
cases  involving  the  issuance  of  injunctions  restraining  State  officials  from  enforcing 
State  statutes  was  passed  in  order  that  such  cases,  involving  as  they  generally  do, 
large  questions,  might  receive  the  consideration  that  is  commensurate  with  their 
importance.  This  act  amounts.to  a  declaration  by  Congress  that  when  the  validity 
of  a  State  law  is  challenged  and  the  courts  are  asked  to  restrain  its  enforcement,  the 
questions  involved  are  too  important  to  commit  to  the  decision  of  a  single  judge, 
even  in  the  first  instance.  Having  gone  thus  far  in  conserving  the  rights  of  ail  par- 
ties who  may  be  affected  by  litigation  of  this  sort,  it  would  be  a  step  backwara  for 
Congress  to  now  enact  legislation  of  the  kind  proposed  by  the  pending  measures. 

(2;  As  above  stated,  suits  of  the  character  covered  by  the  proposed  bills  involve 
not  only  important  legal  questions,  but  property  interests  of  large  concern.     If  li^- 

fftnts  in  sucn  suits  are  restricted  to  the  State  courts  in  the  first  instance,  they  will 
e  compelled  to  file  their  bills  for  injunction  in  some  inferior  court  of  the  State,  as 
the  State  appellate  and  supreme  courts  are  not,  as  a  rule,  courts  of  original  jurisdic- 
tion. Such  suits  will,  therefore,  have  to  be  decided  in  the  first  instance  by  a  single 
nisi  prius  judge.  It  is  a  matter  of  general  knowledge  that  such  judges  invariably 
decline  to  assume  the  responsibility  of  declaring  a  State  statute  invalid  on  the  ground 
that  it  is  in  conflict  with  the  State  or  Federal  Constitution,  or  to  enjoin  its  enforce- 
ment. This  responsibility  is  cast  by  these  judges  upon  the  appellate  or  supreme 
court  of  the  State.  1 1  is  fair  to  assume  that  the  practice  which  has  so  generally  obtained 
in  the  past  is  not  likely  to  be  easily  or  readily  changed. 

In  most  suits  it  is  of  first  importance  that  a  restraining  order  be  issued  to  preserve 
the  status  quo  pending  final  decision;  otherwise  irreparable  damages  are  likely  to  ensue, 
and  complainants  are  left  without  any  means  of  recouping  them  if  the  final  decision 
is  in  their  favor.  Because  of  this,  the  responsibility  of  a  right  decision  is  quite  as 
much  with  the  nisi  prius  courts  as  with  the  courts  of  last  resort;  and  when  it  is  con- 
sidered that  these  courts  are  loath  to  meet  this  responsibility,  and  as  a  general  rule 
decline  to  declare  a  State  statute  invalid  or  to  enjoin  its  enforcement,  the  unwisdom 
q|  changing  the  existing  practice  by  substituting  one  nisi  prius  State  judge  for  three 
Federal  judges  is  obvious. 

Yours,  truly.  Burton  Hanson,  General  Counsel. 
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Thereupon,  at  12  o^clock  noon,  the  subcommittee  adjourned  ^e  die. 
The  fofiowng  were  ordered  inserted  in  the  record: 

Brief  op  Hon.  Everett  P.  Wheeler,  op  New  York,  in  Opposition  to  the  Bill 
S.  4366,  to  Amend  Section  265  op  the  Judicial  Code. 

(1)  The  effect  of  this  bill  is  to  make  it  impossible  for  the  United  States  Govermnent 
to  restrain  illegal  action  on  the  part  of  State  oftirials  except  by  force  of  arms.  To  pass 
such  a  law  would  really  be  to  nullify,  as  far  as  Congress  can  do  it,  the  Constitution  of 
the  United  States.  This  provides  (Art.  VI):  "  This  Constitution  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursuance  thereof  ♦  *  ♦  shall  be  the 
supreme  law  of  the  land,  and  the  judges  in  every  State  shall  be  bound  thereby,  any- 
thing in  the  constitution  or  laws  of  any  State  to  the  contrary  notwithstanding.'* 

There  have  been  many  instances  since  1789  when  State  legislatures  have  passed  laws 
in  violation  of  this  Constitution,  and  officers  of  such  States  have  determined  to  take 
action  in  violation  of  it.  Under  our  American  system  the  regular  and  orderly  way  to 
deal  with  such  cases  is  to  bring  a  suit  in  the  United  States  Court  and  ask  for  an  injunc- 
tion agianst  the  illegal  action  of  the  State  official.  There  have  been  instances  when 
the  State  officials  assumed  such  power  that  the  operation  of  judicial  writ«  was  sus- 
pended. In  such  cases  the  President  has  been  obliged  to  threaten  forcible  interfer- 
ence. The  most  notable  instance  was  the  great  Civil  War,  but  there  have  been  others 
which  need  not  be  here  specified.  The  point  is  t^at  it  is  American  to  have  all  such 
questions  decided  by  the  courts. 

(2)  Article  III,  section  2,  of  the  Constitution  provides:  **The  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  unaes  this  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  or  which  shall  be  made  under  their  authority." 

This  system  has  worked  will  since  1789.  The  purpose  of  this  bill  is  to  subvert  it  and 
to  deprive  the  courts  of  the  Unted  States  of  the  power  conferred  by  the  Constitution. 

It  must  be  remembered  that  under  section*  267  of  the  judicial  code  *' suits  in  equity 
shall  not  be  sustained  in  any  court  of  the  United  States  in  any  case  where  a  ptain, 
adequate,  and  complete  remedy  may  be  had  at  law.'* 

To  deprive  a  court  of  equity  of  jurisdiction  in  the  matters  covered  by  this  bill  ia  to 
declare  that  there  shall  be  no  remedy  at  all.  For  if  there  were  one  at  law  the  Federal 
courts  would  not  have  jurisdiction  in  equity. 

(3)  The  real  effect  of  this  act,  it  paraed  and  enforced,  would  be  to  disintegrate  the 
Nation.  If  every  State  can  pass  laws  inconsistent  with  the  laws  of  the  United  States, 
or  with  the  Unted  States  Constitution,  or  with  the  decision  of  the  Interstate  Com- 
merce Commiasinn  in  matters  within  its  jurisdiction,  and  the  Federal  courts  have  no 
power  to  interfere,  we  shall  have  one  of  two  things: 

1.  Chaos  arising  from  an  absolute  want  of  control  of  these  jarring  elements;  or 

2.  Martial  law  enforced  by  the  Army  and  Navy  of  the  United  States.  If  we  should 
have  another  Andrew  Jackson  or  Grover  Cleveland  in  the  presidential  chair,  the  latter 
would  be  the  result.  If  there  were  a  timid  President,  we  should  suffer  from  the  former. 
In  either  case  we  would  have  forsaken  the  well-established  American  doctrine  that 
controversies  between  States  or  between  the  citizens  of  different  States  must  be  decided 
in  a  peaceable  and  orderly  manner  b^  the  Federal  court«. 

The  position  thus  taken  may  be  illustrated  by  the  histx>ry  of  the  case  Gibbons  v. 
Ogden  (9  Wheaton,  1).  Here  the  State  of  New  York  passed  a  law  prohibiting  any 
steamboat  from  entering  New  York  waters  unless  it  had  a  license  from  Livingston  and 
Fulton.  The  State  of  Connecticut  in  retaliation  passed  a  law  that  no  steamboat  should 
enter  the  waters  of  that  State  which  had  such  a  license.  The  State  of  New  Jersey 
passed  an  act  that  if  any  citizen  of  New  Jereey  was  prevented  by  Livingston  &  Fulton 
from  entering  upon  New  York  waters  he  should  recover  damages  with  treble  costs. 

We  shall  have  a  similar  conflict  of  laws  in  the  manifold  cases  relating  to  interstate 
commerce,  if  this  bill  should  become  a  law. 

Everetp  p.  Wheeler. 


ARGUMENT  AND  BRIEF  OF  HON.  NORRIS  BROWN  BEFORE  THE 
COMMITTEE  ON  THE  JUDICIARY,  UNITED  STATES  SENATE, 
SIXTY-SECOND  CONGRESS,  IN  SUPPORT  OF  S.  2371,  A  BILL 
DENYING  TO  FEDERAL  COURTS  JURISDICTION  TO  ENJOIN 
THE  ASSESSMENT  OR  COLLECTION  OF  STATE  TAXES. 


STATEMENT. 

Existing  law  denies  to  the  Federal  court  the  power  to  enjoin  the 
assessment  or  collection  of  taxes  as  follows : 

"No  suit  for  the  purpose  of  restraining  the  assessment  or  collec- 
tion of  taxes  shall  be  mamtained  in  any  court."  (U.  S.  Comp.  Stats., 
sec.  3224.) 

This  section  has  been  held  bv  the  Supreme  Court  of  the  United 
States  to  apply  alone  to  Federal  taxes.  (Wells  v.  Central  Vt.  R.  R. 
Co.,  14  Blatchford,  426.) 

The  proposed  bill  amends  the  above  section  so  as  to  apply  to  all 
taxes  as  follows: 

"No  suit  for  the  purpose  of  restraining  the  assessment  or  collection 
of  taxes,  State f  county ^  municipal^  district,  or  Federal^  shall  be  main- 
tained in  any  court.'' 

ARGUMENT. 

Tlie  sumniary  collection  of  taxes  is  necessary  to  tbe  life  of 

tlie  Government,  State  as  well  as  Federal. 

The  Government  for  its  own  existence  has  the  power  to  levy  and 
collect  taxes.  They  are  collectible  when  due,  not  when  a  court  of 
equity  shall  have  investigated  and  adjudicated  their  validity. 

On  this  question  the  Supreme  Court  said  in  Cheatham  v.  U.  S. 
(92  U.  S.,  85):  ^*If  there  existed  in  the  courts.  State  or  national,  any 
general  power  of  impeding  or  controlling  the  collection  of  taxes  or 
relieving  the  hardship  incident  to  taxation,  the  very  existence  of  the 
Government  might  be  placed  in  the  power  of  a  hostile  judiciary." 

Again,  in  the  State  Kailroad  Tax  Cases  (92  U.  S.,  575),  Mr.  Justice 
Miller,  speaking  for  the  court  said: 

**The  Government  of  the  United  States  has  provided,  both  in  the 
customs  and  in  the  internal  revenue,  a  complete  svstem  of  corrective 
justice  in  regard  to  taxes  imposed  by  the  General  Grpvernment,  which 
m  both  branches  is  founded  upon  the  idea  of  appeals  within  the  Exec- 
utive Departments.  If  the  party  aggrieved  does  not  obtain  satis- 
fact  on  in  this  mode,  there  are  provisions  for  recovering  tax  after  it 
has  been  paid  by  suit  against  the  collecting  officer.  But  there  is  no 
place  in  this  syetem  for  an  application  to  a  court  of  justice  until  after 
the  money  is  paid. 

]*That  there  might  be  no  misunderstanding  of  the  universality  of 
this  principle,  it  was  expressly  enacted,  in  1867,  that  *no  suit  for  the 
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purpose  of  restraioing  the  assessment  or  collection  of  any  tax  shall 
be  maintained  in  any  court.'  (Rev.  Stat.,  sec.  3224.)  And  though 
this  was  intended  to  apply  alone  to  taxes  levied  by  the  United  States, 
it  shows  the  sense  of  Confess  of  the  evils  to  be  feared  if  courts  of 
justice  could,  i  i  any  case,  interfere  with  the  process  of  collecting  the 
taxes  on  which  the  Government  depends  for  its  continued  existence. 
It  is  a  wise  policy.  It  is  founded  on  the  simple  philospohy  derived 
from  the  experience  of  ages  that  the  payment  of  taxes  has  to  be 
enforced  by  summary  and  stringent  means  against  a  reluctant  and 
often  adverse  sentiment;  and  to  do  this  successfully,  other  inBtru- 
mentaUties  and  other  modes  of  procedure  are  necessary  than  those 
which  belong  to  a  court  of  justice." 

If  the  rule  announced  above  by  the  Supreme  Court  is  correct  and 
just  when  appHed  to  the  Federal  taxes,  what  reason  exists  for  not 
applying  it  to  State  taxes  ? 

II. 

Boards  of  equalization  and  assessment  act  Judicially  and  tlielr 
Judgments  sliould  not  be  subject  to  collateral  attack  In 
courts  of  equity. 

The  rule  is  well  established  throughout  the  several  State  and 
Federal  jurisdictions  of  the  country  tlmt  an  assessment  and  equaU- 
zation  board  acts  judicially  when  it  determines  the  value  of  property 
for  taxation  purposes.  Its  determination  of  value  is  a  judicial  findr 
ing;  its  judgment  stands  as  the  judgment  of  a  court  and  can  not  be 
impeached  or  set  aside  except  for  fraud  or  want  of  jurisdiction. 
Courts  have  no  power  to  revise  an  assessment  of  a  legally  constituted 
assessment  board  because  of  an  alleged  error  in  valuation.  The 
question  of  value  is  for  determination  Dy  the  board  of  assessors  and 
not  by  the  courts.  If  the  judgment  of  the  assessing  board  is  the  re- 
sult of  an  investigation  ana  a  consideration  of  the  subject-matter  in 
good  faith,  it  is  final  and  conclusive  upon  both  the  State  and  the 
taxpayer,  and  is  not  subject  to  collateral  attack.  In  order  to  give  a 
court  of  equitv  jurisdiction  in  a  collateral  proceeding  to  ascertain 
the  validity  of  a  tax  assessment  one  of  two  things  must  clearly  ap- 
pear— either  fraud  or  a  want  of  jurisdiction. 

"Courts  have  no  power  to  revise  assessments,  made  by  the  boards 
of  assessors  and  approved  or  revised  by  the  board  of  review  upon 
the  ground  that  those  parties  fell  into  an  error  of  judgment  in  esti- 
mating the  value  of  the  property.''  (Lowenthal  v.  People,  192 
111.,  222.) 

''Though  an  undervaluation  appears,  an  assessment  will  be  sus- 
tained where  it  can  not  be  said  to  be  so  excessive  as  to  warrant  a 
finding  that  it  was  not  honestly  made,  and  was  known  to  be  exces- 
sive.''    (Keokuk  Bridge  Co.  v.  Feople,  186  111.,  267.) 

''Decision  of  the  State  board  of  equalization  is  quasi-judicial  in  its 
nature,  and  on  application  for  judgment  for  unpaid  taxes  such  deci- 
sion can  be  assailed  only  for  fraua  or  want  of  jurisdiction."  (Con- 
necting R.  Co.  V.  People,  119  111.,  182.) 

"The  taxing  power  is  legislative  ancl  political  in  its  nature,  and  is 
not  under  the  judicial  power  of  the  State;  and  the  courts  can  not 
interfere  unless  the  tax  is  void,  because  levied  without  power  on  the 
part  of  the  officera  executing  the  revenue  laws.  It  devolves  upon  the 
general  assembly  to  provide   the  revenue   and   the  means  for  its 
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levy  and  collection,  without  interference  of  either  of  the  other  depart* 
ments.  As  long  as  officers  are  acting  under  the  law  in  imposing  and 
collecting  taxes,  the  courts  will  not  interfere,  but  when  they  tran- 
scend their  powers  and  act  without  warrant  of  law,  the  courts  may 
five  relief.  Hence  if  the  legally  constituted  board  of  equalization 
ave  acted  within  the  scope  oi  their  authority,  and  if  they  have 
reasoned  incorrectly  and  erred  in  judgment  we  have  no  power  to 
review  and  correct  their  actions.  They  are  empowered  by  law  to 
fix  the  value  of  the  property  of  corporations  for  taxation,  and  we 
can  afford  no  relief,  even  if  the  rules  that  govern  them  are  not  such 
as  commend  themselves  to  our  notions  of  the  best  means  of  ascer- 
taining their  value."     (Ottawa  Glass  Co.  v.  McCaleb,  81  111.,  562.) 

"The  action  of  a  county  board  of  equalization  is  not  subject  to 
collateral  attack,  by  injunction  or  otherwise,  unless  the  -assessment 
is  void,  and  not  merely  erroneous.  Such  board  is  a  quasi-judicial 
tribunal,  and  binds  every  one  within  its  jurisdiction.  (Jones  v. 
Rushvilie  National  Gas  Co.,  135  Ind.,  595.) 

"When  a  county  board  of  review  obtains  jurisdiction  over  the 
person  or  a  taxpayer  whose  list  is  called  in  question,  by  virtue  of 
notice  provided  by  the  statute,  or  upon  appearance  ol  the  taxpayer 
whose  list  is  called  in  question,  its  action  or  decision  in  the  matter, 
whether  right  or  wrong,  is  binding  upon  him  until  set  aside  or 
vacated  by  an  appeal  or  some  other  du^ect,  authorized  proceeding, 
and  he  win  not  be  permitted  to  assail  the  same  in  a  court  of  equity. 
(Senour  v,  Matchett,  140  Ind.,  636.) 

Aside  from  the  authorities  above  quoted  the  rule  has  been  rccoff- 
nized  by  every  text-book  writer  on  equity.  Mr.  High,  in  his  valuable 
work  on  injunctions,  has  given  a  great  deal  of  space  to  the  discussion 
of  when  a  court  of  equity  may  mterfere  to  revise  or  set  aside  the 
findings  of  the  assessment  board.  He  lays  down  the  general  rule 
that  equity  will  not  interfere  by  injunction  with  the  tax  which  is 
alleged  to  be  dlegal  merely  because  it  is  a  hardship  or  is  too  high. 
(High  on  Injunctions,  vol.  1,  sec.  485;  Haywood  v.  Buffalo,  14  N.  i ., 
534;  Bums  v.  Mayor,  2  Kans.,  454;*Mcrike  v.  Pew,  48  Mo.,  525; 
Warden  v.  Supervisors,  14  Wis.,  618;  Clark  v.  Ganz,  21  Minn.,  387; 
City  Council  v,  Sayre,  65  Ala.,  564.) 

Nor  will  equity  interfere  by  injunction  with  the  enforcement  or 
collection  of  taxes  because  of  irregularities,  illegalities,  or  errors  in 
the  assessment  of  the  tax,  or  in  the  proceedings  incident  to  its  col- 
lection, or  in  the  execution  of  the  power  conferred  upon  taxing 
officers ;  but  in  all  such  cases  the  taxpayer  seeking  reUef  wUl  be  left 
to  pursue  his  remedy  at  law.''  (High  on  Injunctions,  vol.  1,  sec. 
486.) 

Of  the  authorities  cited  by  the  author  to  sustain  the  rule,  the  fol- 
lowing may  be  cited:  O'Neal  v.  Virginia  (18  Md.,  1);  Warden  v. 
Supervisors  (14  Wis.,  618);  Macklot  v.  Davenport  (17  Iowa,  379); 
Exchange  Bank  v.  Hines  (3  Oliio  St.,  1);  Jackson  v.  Detroit  (10 
Mich.,  248);  Hallenbek  v,  Hahn  (2  Nebr.,  377);  Challis  v.  Commis- 
sioners (15  Kans.,  49);  Supervisors  v.  Jenks  (65  111.,  275);  Brown 
V.  Herron  (59  Ind.,  61);  Western  R.  Co.  v.  Nolan  (48  N.  Y.,  513). 

''The  excessive  valuation  of  property  is  an  irregularity  where  the 
assessing  officers  had  jurisdiction  and  acted  in  good  faith."  (Stan- 
ley V.  Albany  Co.,  121  U.  S.,  535;  Henne  v,  Los  Angeles  Co.,  59  Pac, 
780;  Columoia  Savings  Bank  v.  Los  Angeles  Co.,  137  Cal.,  467;  Senour 
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V.  Mitchett,  140  Ind.,  636;  Collins  v,  Keokuk,  118  Iowa,  30;  Bur- 
lington Gas  Light  Co.  v.  Burlington,  101  Iowa,  458;  Harrington 
V.  Gliddon,  179  Mass.,  486;  Detroit  Street  Railway  v.  Detroit,  125 
Mich.,  673;  Clark  v.  Stearns  Co.,  66  Minn.,  304;  reople  v.  Adams, 
125  N.  Y.,  471;  Bratton  v.  Johnson,  76  Wis.,  430.) 

In  Collins  v.  Keokuk  (118  Iowa,  30;  91  N.  W.,  791),  supra,  the 
supreme  court  of  Iowa  said: 

''That  overassessment  is  an  irregularity  which  will  not  render  a 
tax  void,  has  been  repeatedly  held.  In  Nugent  v.  Bates  (51  Iowa, 
77)  we  said:  'The  assessment  may  have  been  for  too  much.  If  so, 
it  was  erroneous  merely,  and  not  void.'  In  the  Missouri  Valley 
Bridge  case  (74  Iowa,  284)  we  followed  the  same  rule,  saying:  'It 
may  be  conceded  that  the  assessment  was  erroneous — that  is,  the 
value  of  the  bridge  was  fixed  by  the  assessor  at  more  than  it  should 
have  been,  but  this  simply  shows  it  to  have  been  an  overassessment, 
and  in  such  case  the  remedy  of  the  taxpayer  is  to  apply  for  its  cor- 
rection to  the  board  of  equalization.'^' 

In  speaking  of  the  power  of  the  court  to  enjoin  on  account  of  an 
overassessment.  the  supreme  court  of  Iowa  in  tne  same  case  says : 

"It  is  arguea  that  this  remedy  is  inadequate,  because  there  is  no 
provision  for  an  appeal  and  plaintiff  is  thereby  deprived  of  a  consti- 
tutional right.  There  is  no  claim  made,  however,  that  plaintiff  did 
not  have  timely  notice  of  the  assessment  or  that  he  ever  sought 
relief  therefrom  at  the  hands  of  the  equalizing  board;  and  he  cfui 
not  proceed  upon  the  assumption  that  such  board  would  not  have 
done  justice  in  the  matter  or  that  there  would  have  been  any  occa- 
sion tor  the  exercise  of  the  right  of  appeal  had  such  right  been 
given.  On  the  contrary,  the  presumption,  if  any,  must  be  that 
any  excess  in  the  assessment  of  plain  tin's  property  would  have  been 
remitted  by  the  board  upon  the  proper  snowing  made;  but  we  do 
not  think  that  it  has  ever  been  held  that,  because  a  right  of  appeal 
from  the  finding  of  an  equalization  board  is  not  given  by  law,  a  tax 
levied  uj)on  such  assessment  is  void.  It  is  not  necessary  in  due 
process  of  law  that  the  property  holder  be  given  the  power  to  have 
an  assessment  reviewed  by  the  court.  As  we  have  before  noted, 
the  grievance  of  which  plaintiff  complains  does  not  go  to  the  tax 
itself.  So  far  as  appears  from  the  record,  the  levy  was  by  the  proper 
officers,  for  lawful  purposes,  and  at  lawful  rates.  If  the  assessor, 
in  returning  the  value  of  plaintiff's  property  of  the  board  of  review 
in  confirming  it,  fixed  the  same  at  an  excessive  or  disproportionate 
value,  it  is  immaterial,  for  the  purpose  of  this  case,  whether  the  error 
is  one  of  judgment  or  of  gross  incompetency  or  obedience  to  a  void 
statute;  the  result  is  the  same — it  is  nothing  more  nor  less  than 
an  irr^ularity  in  assessment,  for  the  correction  of  which,  as  we 
have  already  shown,  injunction  will  not  be  granted. 

''In  reviewing  the  action  of  taxing  oflUcers  upon  bills  to  enjoin  the 
enforcement  of  a  tax,  courts  of  equity  are  inclined  to  indulge  the 
usual  presumption  in  favor  of  the  regularity  and  validity  of  the 
conduct  of  puolic  officers  until  the  contrary  is  shown.  They  will  not 
therefore  enjoin  upon  mere  general  averments  that  the  assessment 
was  too  high.     (High  on  Injunction,  vol.  1,  sec.  490.) 

"In  many  of  the  States  of  the  country  different  tribunals  or 
boards  of  equalization  are  provided  by  law,  whose  functions  con- 
sist in  hearing  complaints  of  persons  aggrieved,  adjusting  inequali- 


FEDERAL   INJUNCTION    OF   STATE    OFFICERS.  605 

ties  among  different  taxpayers,  and  equalizing  the  burdens  of  taxa- 
tion among  the  different  persons  subject  thereto;  and  questions  of 
such  practical  importance  frequently  occur  in  determining  how 
far  the  action  of  such  boards  or  officers  may  form  the  foundation  for 
relief  by  injunction  against  the  enforcement  of  taxation.  The 
fundamental  principle  applicable  to  such  cases  is  that  a  court  of 
equity  is  not  a  court  of  errors  to  review  the  acts  of  public  officers 
in  the  assessment  and  collection  of  taxes,  nor  will  it  revise  their 
decision  upon  matters  within  their  discretion  if  thev  have  acted 
honestly.  (High  on  Injunctions,  vol.  1,  sec.  493;  Livingston  v. 
Hollenbeck,  4  Barb.,  9;  Clinton's  Appeal,  56  Pa.  St.,  315;  O'Neal  v. 
Virjiinia  B.  Co.,  18  Md.,  1;  Porter  i^.  Kockford,  R.  I.  R.  Co.,  76  lU.t 
561;  Mclntyre  v.  Town  of  White  Creek,  43  Wis.,  620;  Union  Trus, 
Co.  V.  Weder,  96  III,  346;  Haywood  v.  Buffalo,  14  N.  Y.,  534.) 

**  Equalization  of  assessments  has,  for  its  general  purpose,  to  bring 
the  assessments  of  different  parts  of  a  taxing  district  to  the  same 
relative  standard,  so  that  no  one  of  the  parts  may  be  compelled  to  pay 
a  disproportionate  part  of  the  tax.  To  accomplish  this  purpose 
assessment  rolls  are  equalized  by  county  boards,  boards  of  supervisors, 
or  commissioners,  and  the  aggregate  of  the  county  assessments  by  a 
State  board  established  for  tne  purpose.  This  is  not  done  by  chang- 
ing individual  assessments,  but  by  fixing  the  aggregate  sum  for  the 
several  districts  at  what  in  the  opinion  of  the  board  they  should  be, 
so  that  general  taxes  may  be  levied  according  to  this  determination 
instead  of  on  the  assessors  footings.  These  boards  act  judicially  in 
equalizing,  and  their  decision  is  conclusive.  (Cooley  on  Taxation, 
vol.  1,  3d  ed.,  p.  784.) 

*'To  sustain  the  above  rule  Judge  Cooley  cites  Union  Coal  Co.  v. 
Campbell  (48  La.  An.,  1350);  New  York  v.  Davenport  (92  N.  Y., 
604);  Brown  v,  Oneida  Co.  (103  Wis.,  149);  Grand  Rapids  v.  Welle- 
man  (85  Mich.,  234). '' 

The  Supreme  Court  of  the  United  States  has  by  an  uninterrupted 
line  of  decisions  given  its  sanction  to  the  rule  that  an  assessment 
board  acts  judicidly,  and  that  its  judgment  is  not  open  to  collateral 
attack  on  the  ground  of  overvaluation  alone.  It  is  essential  that 
either  fraud  or  want  of  jurisdiction  mast  appear  before  a  court  of 
equity  will  revise  the  judgment  of  the  State  board  of  equalization 
and  assessment.  In  State  Railroad  Tax  Cases,  decided  by  the 
Supreme  Court  of  the  United  States,  the  court,  speaking  through 
Mr.  Justice  Miller  on  this  question,  said: 

**As  we  do  not  known  on  what  evidence  the  board  acted  in  regard 
to  these  railroads,  or  whether  they  did  not  act  on  knowledge  which 
thev  possessed  themselves,  and  as  all  valuation  of  property  is  more 
or  less  matter  of  opinion,  we  see  no  reason  why  the  opinion  of  this 
court,  or  of  the  circuit  court,  should  be  better,  or  should  be  substi- 
tuted for  that  of  the  board,  whose  opinion  the  law  has  declared  to  be 
the  one  to  govern  in  this  matter.  *  *  *  Let  us  suppose  that  the 
complaints  made  in  these  cases  were  well  founded;  that  the  mode 
adopted  by  the  board  of  equalization  to  ascertain  the  value  of  the 
franchise  and  capital  stock  is  not  the  best  mode;  that  it  produces  un- 
equal and  unjust  results  in  some  cases;  that  the  same  is  true  of  the 
mode  of  ascertaining  the  basis  of  assessment  for  the  taxation  of  mu- 
nicipalities;  that  the  board  of  equalization  increased  the  entire  assess- 
ment on  each  company  without  sufficient  evidence;  in  short,  let  us 
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suppose  that  in  these  and  many  other  respects  the  proceedings  were 
faulty  and  illegal;  does  it  follow  that  in  every  such  case  a  court 
of  equity  will  restrain  the  collection  of   the   tax   by  injunction  ? 

*  *  *  It  has  been  repeatedly  decided  that  neither  the  mere  illegal- 
ity of  the  tax  complained  of  nor  its  injustice,  nor  irregularity,  of 
themselves,  give  the  right  to  an  injunction  in  a  court  of  equity. 

*  *  *  We  do  not  propose  to  lay  down  in  these  cases  any  absolute 
limitations  of  the  powers  of  a  court  of  equity  in  restraining  the  col- 
lection of  illegal  taxes,  but  we  may  say  that,  in  addition  to  illegality, 
hardship,  or  irregularity,  the  case  must  be  brought  within  some  of  the 
recognized  foundations  of  equitable  jurisdiction,  and  that  mere  errors 
or  excess  of  valuation,  or  hardship,  or.  injustice  of  the  law,  or  any 
other  grievance  which  can  be  remedied  by  a  suit  at  law,  either  before 
or  after  payment  of  taxes,  will  not  justify  a  court  of  equity  to  inter- 
pose by  mj unction  to  stay  collection  of  a  tax.  One  of  the  reasons 
why  a  court  should  not  thus  interfere,  as  it  would  in  any  transaction 
between  individuals,  is  that  it  has  no  power  to  apportion  the  tax  or 
to  make  a  new  assessment,  or  to  direct  another  to  be  made  by  the 
proper  officers  of  the  State.  These  officers,  and  the  maimer  in  which 
they  shall  exercise  their  functions,  are  wholly  beyond  the  power  of 
the  court  when  so  acting.  The  levy  of  taxes  is  not  a  judicial  lunction. 
Its  exercise,  by  the  constitutions  of  all  the  States,  and  by  the  theory 
of  our  English  origin,  is  strictly  legislative.  (Heine  v,  JLevee  Com- 
missioners, 19  Wau.,  660.)  *  *  *  If  there  be  an  excessive  esti- 
mate of  the  value  of  the  franchise  or  capital  stock,  or  both,  it  is  by  an 
error  of  judgment  in  the  officers  to  whose  judgment  the  law  confided 
that  matter;  and  it  does  he  with  the  court  to  substitute  its  own 
judgment  for  that  of  the  tribunal  expressly  created  for  that  purpose." 
(State  Raihoad  Tax  Cases,  92  U.  S.,  575). 

In  Pittsburg  Railwajr  Co.  v.  Backus  (154  U.  S.,  421),  the  Supreme 
Court  of  the  mttion  a^ain  approves  the  doctrine  announced  by^  Justice 
Miller  in  the  State  railroad  cases  above  referred  to.  The  opinion  of 
the  Backus  case  is  by  Mr.  Justice  Brewer,  and  in  speaking  of  the 
question  before  us  here,  he  said,  among  other  things : 

*  '^The  true  cash  value  of  the  plaintiff's  property  in  the  State  of 
Indiana  in  the  year  1891  w§ls  a  question  oi  fact,  the  determination 
of  which  for  the  purpose  of  taxation  was  given  to  the  special  tribunal, 
the  State  board.  Whenever  a  question  of  fact  is  thus  submitted  to 
the  determination  of  a  special  tribunal,  its  decision  creates  something 
more  than  a  mere  presumption  of  fact,  and  if  such  determination 
comes  into  inquiry  before  the  courts  it  can  not  be  overthrown  by 
evidence  going  only  to  show  that  the  fact  was  otherwise  than  so 
found  and  determined.  Here  the  question  determined  hj  the  State 
board  was  the  value  of  certain  property.  That  determmation  can 
not  be  overthrown  by  the  testimony  of  two  or  three  witnesses  that 
the  valuation  was  other  than  that  fixed  by  the  board.  It  is  true 
such  testimony  may  be  competent,  and  was  received  in  this  case 
because,  taken  in  connection  with  other  testimony,  it  might  estab- 
lish fraudulent  conduct  on  the  part  of  the  board  sufficient  to  vitiate 
its  determinations.  It  is  not,  however,  contended  by  counsel  that 
there  was-  any  actual  fraud  on  the  part  of  the  board;  that  the  indi- 
vidual members  thereof  deliberately  violated  the  obligations  of  their 
oaths  of  office,  and  intentionally  placed  upon  the  property  of  the 
plaintiff  a  valuation  they  knew  to  De  grossly  in  excess  of  that  which 
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it  in  fact  borO;  and  did  so  with  the  purpose  of  making  the  plaintiff 
bear  a  greater  share  of  the  burden  of  the  support  of  me  State  gov- 
ernment than  it  rightfully  should.  The  contention  is  rather  that 
the  board  made  a  grievous  mistake  in  placing  so  high  a  value,  and 
that  it  took  into  consideration  property  outside  of  the  State,  and 
gave  to  the  property  within  the  State  a  value  apparently  deduced 
&om  that  without  the  State.  *  *  *  Is  testimony  that  the  value 
placed  by  the  board  was  excessive,  together  with  testimony  that 
portions  of  the  road  outside  of  the  State  were  of  largely  greater  value 
thaa  any  similar  length  of  road  withm  the  State,  unaccompanied 
with  evidence  that  the  board  reached  the  value  by  simply  dividing 
the  total  value  of  the  company's  property  on  a  mileage  basis,  or  that 
it  failed  to  take  into  consideration  the  fact  of  such  excessive  value  of 

?ortions  outside  of  the  State,  sufficient  to  impeach  its  determination? 
'his  question  must  be  answered  in  the  negative.  No  determination 
of  a  special  board,  charged  imder  law  with  the  duty  of  placing  a 
value  upon  property,  can  be  successfully  impeached  by  sucn  meager 
testimony."     (Pittsburg  R.  R.  Co.  v.  Backus,  154  U.  S.,  421.) 

Again  in  Maish  v.  Arizona  (154  U.  S.,  421)  the  Supreme  Court, 
speaking  through  Mr.  Justice  Brewer,  said: 

''A  final  objection  is  that  the  assessment  was  grossly  unfair,  and 
that  there  was  fraudulent  discrimination  in  favor  of  the  Southern 
Pacific  Railroad  Company.  It  appears  that  assessment  of  ordinary 
range  cattle  was  fixed  by  the  Territorial  board  at  $7.42,  while  one 
witness  testified  that  their  value  was  $6  to  $6.50  per  head.  It  also 
appears  that  the  Territorial  board  valued  the  railroad  property  at 
$6,811.14  per  mile,  while  there  was  testimony  that  to  duphcate  the 
roadbed  and  track  alone  would  cost  from  $21,000  to  $22,000  per  mile; 
and  appellants  offered  to  prove  that  the  railroad  company  stated  to 
the  board  that  if  the  valuation  was  fixed  at  about  the  rate  which  was 
fixed  it  would  pay  the  taxes;  if  much  higher,  it  would  resist  collec- 
tion in  the  courts;  and  that  the  board  concluded  that  it  was  better  to 
get  some  taxes  out  of  the  railroad  company  than  none,  and  therefore 
fixed  the  value  at  the  sum  named. 

''There  is  nothing  tending  to  show  that  the  board,  in  fixing  the 
value  of  cattle  at  $7.42,  acted  fraudulently  or  with  any  wrongful 
intent,  or  that  that  valuation  was  not  the  result  of  its  dehberate 
judgment  upon  sufficient  consideration  and  abundant  evidence; 
and  it  would  be  strange,  indeed,  if  an  assessment  could  be  set  aside 
because  a  single  witness  is  founa  whose  testimony  is  that  the  valua- 
tion was  excessive.  No  assessment  could  be  sustained  if  it  depended 
upon  the  fact  that  all  parties  thought  the  valuation  placed  by  the 
assessing  board  was  correct.  Something  more  than  an  error  of 
judgment  must  be  shown — something  indicating  fraud  or  miscon- 
duct. Neither  is  the  fact  that  an  officer  of  the  railroad  company 
came  before  the  board  and  declared  its  wiUingness  to  pay  taxes  on  a 
certain  valuation  and  its  intention  to  resist  the  payment  of  taxes  on 
any  higher  valuation  sufficient  to  impute  fraudulent  conduct  of  the 
board,  although  it  finally  fixed  the  valuation  at  the  sum  named  by 
the  railroad  company.  It  appears  from  the  testimony  of  one  of  tihe 
members  of  the  equalization  board  that  it  was  guided  largely  by  the 
valuation  placed  in  other  States  and  Territories  upon  railroad  prop- 
erty, and  that  from  such  valuation,  as  well  as  that  given  by  the  rail- 
road company,  it  made  the  assessment  at  something  like  the  average 
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of  the  valuation  of  railroads  in  the  various  States  and  Territories 
named.  It  is  unnecessarv  to  determine  whether  this  board  erred  in 
its  judgment  as  to  the  value  of  this  property,  whether  it  would  not 
have  been  better  to  have  made  further  examination  and  taken 
testimony  as  to  the  cost  of  construction,  present  condition,  etc.  Mat- 
ters of  that  kind  are  left  largely  to  the  discretion  and  judgment  of 
the  assessing  and  equalizing  board,  and  if  it  has  acted  in  good  faith 
its  judgment  can  not  be  overthrown. '' 

(Pittsburg  C.  R.  Co.  v.  Backus,  154  U.  S.,  421-435.) 

A^rain,  the  Supreme  Court  in  Adams  Express  Co.  v.  Ohio  State 
Auditor  (165  U.  S.,  194),  affirmed  the  above  rule,  saying: 

'*We  have  said  nothing  in  relation  to  the  contention  that  these 
valuations  were  excessive.  The  method  of  appraisement  prescribed 
by  the  law  was  pursued  and  fliere  was  no  specific  charge  of  fraud, 
llie  general  rule  is  well  settled  that  whenever  a  question  of  fact  is 
thus  submitted  to  the  determination  of  a  special  tribimal,  its  deci- 
sion creates  something  more  than  a  mere  presumption  of  fact;  and 
if  such  determination  comes  into  inquiry  before  the  courts  it  can  not 
be  overthrown  by  evidence  going  only  to  show  that  the  fact  was 
otherwise  than  as  so  found  and  oetermined."  (Pittsburg  C.  R.  Co. 
V,  Backus,  154  U.  S.,  434;  Western  Union  Telegraph  Co.  v.  Ta^art, 
163  U.  S.,  1).  . 

In  line  with  the  above  authorities  the  circuit  court  of  the  United 
States  for  the  middle  district  of  Tennessee  in  a  recent  case  elabo- 
rated the  principle  of  the  authorities  quoted  above.  It  is  the  case 
of  Taylor  v.  Louisville  &  N.  R.  Co.,  reported  in  31  C.  A.  A.,  537. 
From  the  bill  of  complaint  filed  in  the  case  it  appears  that  the  plain- 
tiff sought  to  restrain  the  members  of  the  state  Doard  of  equalization 
of  Tennessee  from  certifying  the  tax  valuation  of  the  railroad  com- 
pany to  the  several  tax  collectors  of  the  35  counties  through  which 
the  road  ran.  The  bill  contained  two  grounds  upon  which  was 
based  the  right  to  the  writ,  to  wit:  (a)  Excessive  valuation  of  its 
own  property;  (&)  undervaluation  of  other  property  in  the  State; 
and  therefore  a  violation  of  the  uniformity  provision  of  the  con- 
stitution. The  first  ground  standing  alone  was  held  insufficient,  and 
on  this  point  the  court  said: 

*'It  is  well  settled  that  a  suit  to  enjoin  the  collection  of  a  tax  will 
not  be  entei'tained  in  courts  of  equity — at  least  in  those  of  the  United 
wStates — in  which  the  sole  ground  set  forth  in  the  bill  is  that  the 
tax  is  illegal  or  excessive,  it  must  appear  in  addition  that  the  cir- 
cumstances make  the  wrong  about  to  be  inflicted  of  such  a  peculiar 
character  that  the  remedies  in  a  court  of  law  are  inadequate,  and  so 
bring  the  case  under  some  recognized  head  of  equity  jurisdiction." 
(Ogden  City  v.  Armstrong,  168  U.  S.,  224;  Express  Co.  v.  Seibert, 
142  U.  S.,  339;  Allen  v.  Car  Co.,  139  U.  S.,  591;  Railway  Co.  v. 
Cheyenne,  113  U.  S.,  516;  Hannewinkle  v.  Georgetown,  15  WaU., 
547;  Dow  v.  Chicago,  11  Wall.,  108;  Taylor  v.  L.  &  N.  R.  Co.,  31 
C.  C.  A.,  544.) 

Speaking  further  on  the  matters  considered  by  the  board  in  deter- 
mining the  value  of  property  for  taxation,  the  court  said  at  page  547 
of  the  same  case: 

*'It  is  sufficient  to  say  that  we  find  nothing  in  the  evidence  that 
was  before  the  two  boards  which  they  might  not  properly  consider 
under  the  laws  of  Tennessee,  as  circumstances  to  aid  tnem  in  reach- 
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ing  a  conclusion  as  to  the  value  of  that  part  of  the  railroad  of  com- 
plainant l]ring  in  Tennessee.  Nor  do  we  discover  anything  in  the 
record  to  indicate  that  such  evidence  was  wrongly  applied.  We 
do  not  find  anything  in  the  record  or  affidavits  affirmatively  show- 
ing that  the  boards  liave  included  in  their  assessments  property  of 
the  complainant  not  in  Tennessee,  and  the  defendants  in  their  report 
of  the  assessment  and  in  their  answer  expressly  deny  that  an^  such 
property  was  included.  The  exclusion  of  certain  expert  evidence 
to  show  how  unreliable  a  standard  of  value  are  market  reports  of 
stocks  and  bonds  we  do  not  regard  as  material.  Even  if  this  were 
a  direct  proceeding  to  review  tne  action  of  the  defendants,  as  upon 
error  (which  it  is  not)  the  ruling  could  hardly  be  the  subject  of  criti- 
cism; for  the  matters  touched  upon  in  the  affidavits  were  matters 
of  general  knowledge,  wMch  the  defendants  and  the  assessors  might 
be  presumed  to  know.  The  relevancy  of  such  items  of  evidence  as 
the  market  value  of  bonds  and  stocks,  and  the  amount  of  gross  earn- 
ings and  the  net  earnings,  in  reaching  a  conclusion  as  to  the  value 
of  a  railroad  or  telegrami  line,  has  been  so  often  recognized  by  the 
Supreme  Court  of  tne  United  States  that  we  need  not  discuss  it. 
(Railroad  v.  Backus,  154  U.  S^  424;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.,  150;  Adams  Express  Co.  v.  Ohio  State  Auditor,  165 
U.  S.,  194;  166  U.  S.,  185.)  It  is  contended  that  the  law  of  Tennes- 
see, as  declared  by  its  supreme  court,  is  that  each  line  of  raihroad 
must  be  valued  by  itself  and  not  as  a  part  of  a  system,  and  therefore 
that  the  unit  theory,  upon  which  the  foregoing  decisions  were  based, 
has  no  application  to  Tennessee.  If  this  Be  true,  it  only  reduces  the 
size  of  tne  unit,  but  it  does  not  destroy  every  evidential  bearing  of 
stock  and  bond  values  upon  the  value  of  railroad  property;  ana  we 
must  presume  in  a  collateral  attack  upon  the  action  of  the  board, 
such  as  this  is,  in  the  absence  of  any  showing  to  the  contrary,  that, 
within  the  limits  of  the  reasonable  discretion  and  judonent  vested 
in  the  defendants,  they  gave  proper  consideration  to  die  Tennessee 
rule,  if  it  differs  from  the  general  rule,  in  weighing  and  applying  the 
evidence  of  stock  and  bond  values  to  the  issue  before  them.^^  (Taylor 
V.  L.  &  N.  R.  R.  Co.,  31  C.  C.  A.,  547.) 

To  sunmiarize,  the  above  authorities  hold : 

First.  Assessors  and  boards  of  equ^ization  act  judicially. 

Second.  Their  judgments  are  not  subject  to  collateral  attack  in 
courts  of  ^uity,  except  for  fraud  or  want  of  jurisdiction. 

Third.  Tney  are  vested  by  law  with  tibe  dutv  and  power  to  ascer- 
tain and  determine  a  question  of  fact,  and  sucn  decision  when  made 
amoimts  to  more  than  a  mere  presumption  that  the  fact  exists,  and 
therefore  can  not  be  overthrown  in  a  coUatertd  attack  by  eviaence 
tending  to  show  that  the  fact  was  otherwise  than  foimd  and  deter- 
mined oy  them. 

^  It  is  tne  purpose  of  the  bill  under  consideration  to  give  the  same 
vitality  to  tnese  rules  of  equity  in  relation  to  State  taxes  that  is  now 
given  them  by  existing  law  in  relation  to  Federal  taxes. 
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It  is  Within  the  power  of  Congteam  to  fix  the  Jurisdiction  of 

Federal  district  and  cironit  conrts. 

It  will  be  observed  that  the  amendment  simi>ly  extends  existing 
}aWB  to  all  taxed.  Oongread  declared  in  the  original  section  that  no 
i^urt  should  have  juHscuction  to  restrain  the  assessment  or  oollectioa 
of  Federal  taxes.  It  will  tibt  be  arraed  that  the  original  section  does 
any  injtfetic^  to  either  the  Federal  Government  or  the  Federal  tax- 
^y^T.  Ahd  for  the  same  resson  it  can  not  be  consistently  urged  that 
the  amendment  ptoposed  would  be  imfair  to  either  the  Sta^  or  the 
State  taxpayer. 

But  with  the  justice  of  the  proposed  amendment  conceded  still  its 
enactment  is  opposed  by  some  on  the  ground  that  the  amendment 
contravenes  the  Constitution  and  is  beyond  the  competency  of  Con- 
gress to  pass. 

A  consideration  of  this  question  in  the  light  of  legislative  and 
judicial  precedent  eliminates  the  objection. 

The  ODJection  involves  a  single  proposition,  namely,  the  power  of 
Oonfflress  to  limit  the  jurisdiction  of  courts  which  it  is  authorized  by 
theConstitution  to  create. 

The  circuit  and  district  courts  of  the  United  States  are  creatures 
of  the  Federal  Government.  They  are  Congress^made  institutions. 
From  no  other  source  do  they  obtain  either  power  or  jurisdiction. 
CengresB  created  them.  Congress  can  destroy  them.  This  doctrine 
is  sitetained  by  Congress  itseu.  For  a  century  and  more  Congress 
has  been  engaged,  from  time  to  time,  in  changmg  the  jurisdiction  of 
these  counts. 

LEGISLATIVE  PRECEDENTS. 

Chapter  7  of  the  Revised  Statutes  of  the  United  States  contains 
the  law  fixing  the  original  jurisdiction  of  the  circuit  courts.  Section 
629,  the  first  section  of  said  chapter,  confers  upon  the  circuit  courts 
jurisdiction  as  follows: 

''The  circuit  courts  shall  have  original  jurisdiction  as  follows: 
First,  of  all  suits  of  a  civil  nature  at  common  law  or  in  equity,  where 
the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sirni  or  value  of 
five  hundred  dollars,  and  an  alien  is  a  party,  or  the  suit  is  between  a 
citizen  of  the  State  where  it  is  brought  and  a  citizen  of  another  State: 
Provided,  That  no  circuit  court  shdl  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note  or  chose  in  action  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 

It  ^vill  be  observed  that  the  paragraph  quoted  contains  in  its  pro- 
visions a  limitation  of  jurisdiction.  Tnis  law  was  passed  in  Septem- 
ber, 1789,  and  has  remained  the  law  of  the  land  to  the  present  day — 
conclusive  evidence  of  the  judgment  of  Congress  that  it  had  the 
power  to  limit  the  jurisdiction  of  inferior  courts. 

Paragraph  4  of  section  629  contains  another  limitation.  The  para- 
graph is  as  follows : 

Fourth.  Of  all  suits  at  law  or  in  equity,  arising  from  any  act  pro- 
viding for  revenue  from  imports  or  tonnage,  except  civil  causes  of 
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admiralty  and  maritime  jurisdictioni  and  seizures  on  land  or  on 
waters  not  within  admiralty  and  maritime  jurisdiction,  and  except 
suits  for  penalties  for  forfeitures;  of  all  causes  arising  under  any  law 

{providing  internal  revenue,  and  of  all  causes  arising  under  the  postal 
aws." 

Para^graph  13  of  said  section  also  contains  a  limitation  as  follows: 

**  Thirteenth.  Of  all  suits  to  recover  possession  of  any  office,  except  • 
that  of  elector  of  President  or  Vice-President,  Representatives  or 
Delegate  in  Congress,  or  member  of  a  State  legislature,  authorized 
by  law  to  be  brought,  wherein  it  appears  that  the  sole  question  touch- 
ing the  title  to  such  office  arises  out  of  the  denial  of  the  right  to  vote 
to  any  citizen  offering  to  vote,  on  account  of  race,  color,  or  previous 
condition  of  servitude:  Provided,  That  such  jurisoiction  shaU  extend' 
only  so  far  as  to  determine  the  rights  of  the  parties  to  such  office  by 
reason  of  the  denial  of  the  right  guaranteed  by  the  Constitution  of 
the  United  States,  and  secured  by  any  law  to  enforce  the  right  of 
citizens  of  the  United  States  to  vote  in  all  the  States.'' 

Likewise  paragraph  20  of  said  section  which  reads  as  follows: 

"Twentieth.  Exclusive  cognizance  of  all  crimes  and  offenses  cog- 
nizable under  the  authority  of  the  United  States,  except  where  it  is  or 
may  be  otherwise  provided  by  law,  and  concurrent  jurisdiction  with 
the  district  courts  of  crimes  and  offenses  cognizable  therein.'' 

Section  630  of  said  chapter  recognizes  the  power  of  Congress  to 
control  jurisdiction  of  the  inferior  courts.     This  section  is  as  lollows: 

**Sbo.  630.  The  circuit  courts  shall  have  jurisdiction  in  matters  in 
bankruptcy,  to  be  exercised  within  the  limits  and  in  the  manner 
provided  by  law." 

Section  726  of  said  chapter  deals  with  the  jurisdiction  of  circuit 
courts  on  the  subject  of  contempt  and  limits  the  court's  jurisdiction 
to  punish  this  offense.     The  section  is  as  follows: 

'^Sec.  726.  The  said  courts  shall  have  power  to  impose  and  admin- 
ister all  necessary  oaths,  and  to  punish,  by  fine  or  imprisonment,  at 
the  discretion  of  the  court,  contempts  of  their  authority:  Provided. 
That  such  power  to  punish  contempts  shall  not  be  construed  to  extend 
to  any  cases  except  the  misbehavior  of  any  person  in  their  presence, 
or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the 
misbehavior  of  any  of  the  officers  of  said  courts  in  their  official  trans- 
actions and  the  disobedience  or  resistance  of  any  such  officer,  or  by 
any  party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  the  said  courts." 

Section  723  of  this  chapter  forbids  the  institution  in  equity  of  any 
suit  in  either  of  the  courts  of  the  United  States  where  a  plain,  adcr- 
quate,  and  complete  remedy  at  law  exists.     The  section  is  as  follows: 

*^SEO.  723.  Suits  in  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States  in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law." 

So  it  must  be  concluded  that  in  the  judgment  of  Congress  during 
the  life  of  the  Republic  it  has  had  the  power  to  deal  with  the  jurisdic- 
tion of  its  Federd  courts,  enlarging  or  subtracting  therefrom  as  in  its 
judgment  the  public  good  required.  It  is  therefore  indisputable  that 
Congress  has  tne  power  to-day,  at  least  in  its  own  judgment,  if  it  sees 
fit  to  exercise  it,  to  withhold  from  the  circuit  court  and  the  district 
court  the  power  to  stay  the  collection  of  State  taxes  by  injunctioj\. 
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Juiicidl  precedents. 

Whatever  power  Congress  bias  to  fix  the  jurisdiction  of  Federal 
courts  is  derived  from  section  1,  article  3,  of  the  Constitution  which 
reads  as  follows: 

''The  judicial  power  of  the  United  States,  shall  be  vested  in  one 

•  supreme  court  and  in  such  inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish.  The  judges,  both  m  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during  good  behavior,  and 
shall,  at  stated  times,  receive  for  their  services  a  compensation,  which 
shall  not  be  diminished  during  their  continuance  In  office." 

In  obedience  to  this  provision  of  the  Constitution,  Congress  passed 

*  the  judiciary  act  of  1789  heretofore  mentioned.  Obviousfy  the  power 
to  pass  the  act  implies  the  power  to  amend  or  even  repeal  it.  The 
question  admits  of  no  other  logic. 

It  may  be  said  that  the  courts  themselves  have  uniformly  rec- 
ognized the  power  of  the  legislative  branch  of  the  Government  to 
fix  their  jurisdiction.  It  has  come  to  be  the  settled  doctrine  as 
announced  by  the  courts  themselves  that  they  are  created  by  law 
for  the  purpose  of  enforcing  not  theif  own  will  but  the  will  of  the 
legislative  branch  of  the  Government.  This  doctrine  was  announced 
by  Mr.  Chief  Justice  Miller  in  Osborne  v.  Bank  of  United  States  (9 
Wheat.  R.,  866),  in  the  following  language: 

^'Judicial  power,  as  contradistinguished  from  the  powers  of  the 
law,  has  no  existence.  Courts  are  the  mere  instruments  of  the  law; 
they  can  will  nothing.  *  *  *  Judicial  power  is  never  exercised 
for  the  purpose  of  giving  eflfect  to  the  will  of  the  jud^e;  but  always 
for  the  purpose  of  giving  effect  to  the  will  of  the  legislature,  or,  m 
other  words,  to  the  wiU  of  the  law.'' 

Mr.  Justice  Harlan,  in  R.  R.  Co.  v.  Mississippi  (102  U.  S.,  135), 
said: 

''That  except  in  the  cases  of  which  the  court  is  given  by  the  Consti- 
tution original  jurisdiction,  the  judicial  power  of  the  tfnited  States 
is  to  be  exercised  in  its  original  or  appellate  form,  or  both,  as  the 
wisdom  of  Congress  may  direct." 

This  doctrine  is  furtner  sustained  by  the  Supreme  Court  of  the 
United  States  in  the  following  cases: 

Turner  v.  Bank  of  North  America  (4  Dallas,  10),  as  follows: 

''The  notion  has  fre<iuently  been  entertained  that  the  Federal 
courts  derive  their  judicial  power  immediately  from  the  Constitu- 
tion; but  the  poUtical  truth  is  that  the  disposal  of  the  Judicial  power, 
except  in  a  few  specified  cases,  belongs  to  Congress.     If  Congress  has 

S'ven  the  power  to  this  court,  we  possess  it,  not  otherwise;  and  if 
ingress  has  not  given  the  power  to  us  or  to  any  other  court,  it  still 
remains  at  the  legislative  disposal." 

Mclntyre  v.  Wood  (7  Cranch,  504) ;  Bank  of  Columbia  v.  Oakley 
(4  Wheaton,  236);  McQung  v.  SilUman  (6  Wheaton,  59S);  Kendall 
V.  United  States  (12  Peters,  624);  United  States  v.  U.  P.  R.  R.  Co. 
(98  U.S.,  601). 

Also,  Gary  v.  Curtis  (3  Howard,  236).  In  the  last-named  case  the 
court  used  the  following  language: 

"That  the  organization  of  the  judicial  power,  the  definition  and 
distributions  of  the  subjects  of  jurisdiction  in  the  Federal  tribunal, 
and  the  modes  of  their  action  and  authority  have  been  and  of  right 
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must  be  the  work  of  the  le^lature.  The  existence  of  the  judicial 
act  itself  with  its  several  supplements  furnishes  proof  unassailable 
on  this  point.  *  *  *  The  courts  of  the  United  States  are  all 
limited  in  their  nature  and  constitution  and  have  not  the  powers 
inherent  in  courts  existing  by  prescription  or  by  the  common  law." 
To  conclude:  The  assessment  and  collection  of  Federal  taxes 
under  the  present  law  can  not  be  enjoined  in  Federal  courts.  There 
is  no  reason  why  the  same  rule  should  not  govern  the  Federal  courts 
as  to  the  assessment  and  collection  of  State  taxes.  Confess  has 
the  power  which  is  established  by  both  legislative  and  judicial  prece^ 
dent  to  withhold  the  injunction  remedv  wherever  it  may  determine 
the  public  good  requires.  Equity  and  good  conscience,  as  well  as 
the  public  good,  suggests  that  the  rule  oe  uniform  as  to  aU^  taxes. 
No  reason  has  or  can  be  given  for  the  rule  which  forbids  an  injunc- 
tion as  to  Federal  taxes  and  allows  it  as  to  other  taxes.  It  will  be 
remembered  that  adequate  remedies  at  law  are  provided  in  all  the 
States  and  Territories  for  wrongs  arising  on  account  of  illegal  or 
invalid  assessments.  The  bill  under  discussion  merits  the  approval 
of  Congress  and  should  become  a  law. 
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TUESDAY,  JUNE  11,  1012. 

Subcommittee  of  the  Committee  ox  Judiciary, 

United  States  Senate, 

Washingto7i,  D.  C. 
The  subcommittee  met  at  10.30  o'clock  a.  m. 
Present:  Senators  Sutherland  (chairman),  Root,  and  Chilton. 

The  Chairman.  The  committee  has  met  for  the  purpose  of  con- 
sidering House  bill  23635,  wnich  is  as  follows : 

AN  ACT  To  amend  ftn  not  entitled  "  An  act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary/' 

approved  March  thkd,  nnrwtiwn  hundred  and  eleven. 

Be  it  enacted  by  the  Senate  and  Hovae  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  section  263  of  the  act  entitled  ''An  act  to  codify,  revise, 
and  amend  the  laws  relating  to  the  judiciary/'  approved  March  third,  nineteen  hun- 
dred and  eleven,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows,  and  that 
said  act  be  further  amended  by  inserting  after  section  266  thereof  three  new  sections, 
to  be  numbered,  respectively ,  266a,  266o,  and  266c,  reading  as  follows: 

''Sec.  263.  That  no  injunction,  whether  interlocutor^^  or  permanent,  in  cases  other 
than  those  described  in  section  266  of  this  title,  shall  be  issued  without  previous  notice 
and  an  opportunity  to  be  heard  on  behalf  of  tne  parties  to  be  enjoined,  which  notice, 
together  with  a  copy  of  the  bill  of  complaint  or  other  pleading  upon  wnich  the  appli- 
cation for  such  injunction  will  be  basea,  shall  be  served  upon  the  parties  sought  to  be 
enjoined  a  reasonable  time  in  advance  of  isuch  application.  But  if  it  shall  appear  to 
the  Batis&kction  of  the  court  or  judge  that  immeaiate  and  irreparable  injury  is  likely 
to  ensue  to  the  complainant,  and  tSskt  the  ^ving  of  notice  of  the  application  of  the  de- 
lay incident  thereto  would  probably  permit  the  doing  of  the  act  sought  to  be  testrained 
before  notice  could  be  served  or  hearing  had  thereon,  the  court  or  judge  may,  in  his 
discretion,  issue  a  temporary  restraining  order  without  notice.  Every  such  order 
shall  be  indorsed  with  the  date  and  hour  of  issuance,  shall  be  forthwith  entered  of  record, 
shall  define  the  injury  and  state  why  it  is  irreparable  and  why  the  order  was  granted 
without  notice,  and  shall  by  its  terms  expire  within  such  time  after  entry,  not  to  exceed 
seven  days,  as  the  court  or  judge  may  fix,  unless  within  the  time  so  fixed  the  order 
is  extended  or  renewed  for  a  like  period,  after  notice  to  those  previously  served,  if 
any,  and  for  good  cause  shown,  and  the  reasons  for  such  extension  shall  be  entered 
of  record. 

' '  Sbc.  266a.  That  no  restraining  order  or  interlocutory  order  of  injunction  shall  issue 
except  upon  the  giving  of  security  by  the  applicant  in  such  sum  as  the  court  or  judge 
ma^  deem  proper,  conditioned  upon  the  payment  of  such  costs  and  damages  as  may 
be  incurrea  or  suffered  by  any  party  who  may  be  found  to  have  been  wrongfully 
enaoined  or  restrained  thereby. 

Sec.  266b.  That  every  order  of  injunction  or  restraining  order  shall  set  forth  the 
reasons  for  the  issuance  of  tJie  same,  shall  be  specific  in  terms,  and  shall  describe  in 
reasonable  detail,  and  not  by  reference  to  the  bill  of  complaint  or  other  document, 
the  act  or  acts  soiight  to  be  restrained;  and  shall  be  binding  only  upon  the  parties  to 
the  suit,  their  agents,  servants,  employees,  and  attorneys,  or  those  in  active  concert 
with  them,  and  who  shall  by  personal  service  or  otherwise  have  received  actual  notice 
of  the  same.  . — . 

"Sec  266c.  That  no  restraining  order  or  injunction  shall  be  granted  by  any  court  of  I 
the  United  States,  or  a  judge  or  me  judges  thereof,  in  any  case  between  an  employer  | 
and  employees,  or  between  employers  and  employees,  or  between  employees,  or  be-  \ 
tween  persons  employed  and  persons  seeking  employment,  involving  or  growing  I 
out  of  a  dispute  concerning  terms  or  conditions  of  employment,  unless  necessary  to  I 
prevent  irreparable  injury  to  property  or  to  a  property  rij^t  of  the  party  making  the  | 
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application,  for  which  injury  there  is  no  adequate  remedy  at  law^  and  such  property 
or  i>roperty  right  must  be  described  with  particularity  in  the  application,  which  must 
be  in  writing  and  sworn  to  by  the  ap])licant  or  by  his  agent  or  attorney. 

"And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or  penona 
from  terminating  any  relation  of  employment,  or  from  ceasing  to  perform  any  work 
or  labor,  or  from  recommending,  advising,  or  persuading  others  by  peaceful  means 
so  to  do ;  or  from  attending  at  or  near  a  house  or  place  where  any  person  resides  or  works, 
or  carries  on  business,  or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or  com- 
municating information,  or  of  peacefully  persuading  any  person  to  work  or  to  abstain 
from  working;  or  from  ceasing  to  patronize  or  to  employ  any  partv  to  such  dispute;  or 
from  recommending,  advising,  or  persuading  others  by  peaceful  means  so  to  do;  or 
from  paying  or  giving  to  or  withholding  from  any  person  engaged  in  such  dispute  any 
strike  benefits  or  other  moneys  or  things  of  value;  or  from  peacefully  assembling  at 
BJiy  place  in  a  lawful  manner  and  for  lawful  purposes;  or  from  doing  any  act  or  thing 
which  might  lawfully  be  done  in  the  absence  of  such  dispute  by  any  party  thereto." 

The  Chairman.  We  will  proceed  and  hear  Mr.  Walker  first. 

STATEMENT  OF  MB.  ALBEBT  H.  WALKEB,  OF  IfEW  TOBK. 

Mr.  Walker.  Mr.  Chairman,  I  desire  to  call  attention  to  three  or 
four  matters  of  criticism  in  respect  of  this  bill.  I  do  not  appear  in 
opposition  to  the  bill  in  its  entirety;  but  I  do  wish  to  suggest  to  the 
committee  some  changes  that  oujght  to  be  made  in  it,  if  it  is  to  be  re- 
ported. The  first  suggestion  which  I  wish  to  make  relates  to  the  first 
section  and  to  the  last  sentence  of  that  section  only.  TTiat  sentence 
reads  as  follows : 

Every  such  order  shaU  be  indorsed  with  the  date  and  hour  of  issuance,  diall  be 
forthwith  entered  of  record,  shall  define  the  injury ,  and  state  why  it  is  irreparable, 
and  why  the  order  was  granted  without  notice;  and  shall  by  its  terms  expire  within 
such  time  after  entry,  not  to  exceed  seven  days,  as  the  court  or  judge  may  fix,  unless 
within  the  time  so  fixed  the  order  is  extended  or  renewed  for  a  Uko  period,  after  notice 
to  those  previously  served,  if  any,  and  for  good  cause  shown,  and  tne  reasons  for  such 
extension  shall  be  entered  of  record. 

My  objections  to  that  sentence  are  the  following: 

It  prbvides  for  prolixity  of  records  and  of  proceedings,  in  that  it 
provides  that  the  order  hich  is  served  upon  tne  defendant,  restrain- 
ing him  from  doing  a  particular  thing,  shall  not  only  define  the  in- 
jury which  he  is  restrained  from  inflictmg,  but  also  shall  state  to  him 
why  it  is  irreparable,  and  state  to  him  why  the  order  was  granted 
without  notice.  That  is  to  say,  the  judge,  when  he  issues  an  order 
to  a  defendant  to  refrain  from  doing  a  particilar  thing,  shall  give 
that  defendant  elaborate  information  as  to  why  the  order  is  issued. 
That  is  inconsistent  with  courts  of  equity  and  a  new  departure.  ^  A 
judge  issues  an  order  and  that  order  is  to  be  obeyed;  but  this  section 
makes  it  obligatory  on  the  judge  to  explain  to  the  defendant  why  the 
order  was  issued,  and  also  explain  to  nim  why  the  order  was  issued 
without  notice.  That  is  to  say,  the  ludge  must,  argumentatively  and 
otherwise,  vindicate  his  action  to  tne  defendant,  instead  of  simply 
issuing  an  order  to  him,  as  called  for  by  the  principles  and  dignity 
which  surroimd  courts  of  equity. 

Senator  Chilton.  Do  you  object  to  these  things  being  stated  in 
the  order  when  the  court  enters  it  ?  Do  you  object  to  that  part  of  it  t 
I  mean  in  the  court's  decree. 

Mr.  Walker.  This  section  does  not  distinguish,  as  I  think  it 
should,  between  the  decree  that  is  entered  in  the  record  of  the  court 
and  the  paper  that  is  served  on  the  defendant. 

Senator  Chilton.  You  see  no  objection  to  putting  those  things  in 
the  order  of  the  court,  do  you  ? 
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Mr.  Walker.  It  depends  upon  what  is  meant  by  the  word  "order." 

Senator  Chilton.  I  mean  m  the  decree  that  the  court  enters  ? 

Mr.  Walker.  This  sentence  does  not  contemplate  any  decree. 
This  is  only  a  restraining  order,  issued  without  notice,  and  served 
upon  the  defendant.  That  word  "order"  in  this  section  means  the 
paper  that  is  served  on  the  defendant,  and  is  not  a  decree  that  is 
entered  in  the  records  of  the  court.  In  equity  proceeding®  in  gen- 
eral, we  know  that  a  decree  is  entered  in  the  l-ecords  of  the  court, 
and  then  a  writ  of  injunction  is  issued  and  served  upon  the  defendant 
in  pursuance  of  that  decree.  I  know  very  well  that  decrees  do  and 
should  set  forth  the  grounds  upon  which  tney  are  granted.  But  the 
writs  of  injunctions  granted  and  served  upon  defendants  in  pursuance 
of  those  decrees  never  have  heretofore  copied  the  decree  in  those 
respects,  and  there  ia  no  reason  why  they  should 

Senator  Chilton.  I  was  going  to  suggest  if  you  would  enter  this 
in  the  decree  of  tjiie  court  and  then  serve  a  copy  of  that  decree  upon 
the  defendant,  that  would  be  the  same  as  we  are  talking  about  now. 

Mr.  Walker.  This  sentence  contemplates  that  whatever  order  is 
made  shall  be  served  upon  the  defeadant.  My  idea  is  whether  the 
paper  served  upon  the  defendant  is  a  writ  of  injunction  in  pursuance 
of  a  regularly  entered  decree  or  whether  it  is  a  restraining  order 
issued  without  notice  and  pendente  lite,  and  before  there  is  any  occa- 
sion for  a  decree,  that  that  order  should  not  be  required  by  statute 
t6  defend  itself  to  the  defendant  by  explaininj^  to  ttie  defendant  the 
reason  that  actuated  the  judge  in  granting  it.  The  order  should 
speak  ex  cathedra  and  should  not  be  required  by  statute  to  be  sup- 
ported by  ailment  to  justify  its  propriety.  Whatever  argument  is 
necessarv  to  justify  its  propriety  may  properly  be  entered  in  the  final 
or  interlocutory  dfecree  in  pursuance  of  which  the  order  is  issued, 
but  the  order  itself  should  go  forth  as  an  edict  from  ^e  court. 

A  still  more  weighty  objection  to  this  sentence  consists  in  the  fact 
that  it  provides  that  these  restraining  orders,  when  issued  without 
notice  in  emergencies,  shall  expire  seven  days  trom  the  time  they  are 
issued,  subject  to  one  renewal  of  seven  days  more  in  particular  cir- 
cumstances. It  would  often  happen  that  one  or  more,  and  perhaps  all, 
of  the  defendants  would  be  able  to  evade  service  of  the  order  for 
7  days,  and  for  14  days,  and  it  might  be  difficult  to  prove  that  the 
defendants  had  actual  notice  of  the  order  in  the  absence  of  evidence 
that  tiiiey  were  served  with  the  order.  So  that  if  the  defendants 
secrete  themselves  or  otherwise  evade  actual  service  of  an  order  for 
7  days,  or  at  the  most  for  14  days^  then  the  order  never  would  con- 
tinue in  effect  any  longer.  The  mjury  might  be  postponed  by  the 
defendant  for  14  days  and  then  perpetrated  and  perpetrated  suc- 
cessfully. At  present  restraining  orders  as  issued  are  liable  to  be 
vacated  at  any  time  within  the  discretion  of  the  court,  and  the  ques- 
tion as  to  how  long  restraining  orders  should  be  effective  ought,  as 
I  think,  always  be  left  to  the  £scretion  of  the  judge. 

The  Congress  sitting  here  can  not  take  into  account  all  the  cir- 
cumstances that  might  wisely  guide  that  discretion  in  every  one  of 
the  80  district  courts  of  the  United  States  during  a  long  period 
of  time,  and  the  Federal  judge  sitting  in  a  particular  case,  who  has 
the  particular  circumstances  before  him,  can  judge  much  better  than 
Congress  can  as  to  how  long  restraining  orders  should  be  in  effect  in 
order  to  work  justice. 
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It  has  been  suggested  by  the  minority  of  the  Judicial^  Coiomittee 
of  the  House,  wX^  reported  against  ttus  bill  and  critioized  it,  that 
that  fault  would  be  corrected  by  making  the  seyen  days  begin  to 
run  from  the  time  notice  was  served  upon  defendants  instead  of 
making  it  begin  to  run  from  the  time  the  order  was  entered.  The 
report  of  Mr.  Moon,  presenting  the  views  of  the  minority  of  the 
Judiciary  Committee  of  the  House,  stated  that  that  change  would 
correct  the  trouble  and  remove  the  objection  which  the  committee 
saw  and  which  I  have  stated  to  this  committee.  But  it  seems  to  me 
that  that  change  would  not  remove  that  trouble.  And  it  would 
introduce  an  element  of  confusion  also,  because  the  seven  days  would 
begin  to  run,  according  to  that  suggestion,  from  the  tune  the  order 
was  served  on  the  respective  defendants;  so  that  as  to  some  of  the 
defendants  the  restraining  order  would  be  in  force  and  as  to  others  it 
would  not.  I  think  an  order  ought  to  be  in  force  as  to  everybody  or 
not  in  force  as  to  anybody,  as  a  general  rule,  at  least;  and  that  an 
element  of  imcertainty  would  be  mtroduced  by  providing  that  the 
seven  days  during  which  an  order  should  be  living  should  begin  to 
run  in  the  case  of  each  defendant  from  the  time  when  the  paper  was 
served  on  him. 

Besides,  this  section  does  not  contemplate  or  take  into  account  the 
well-known  and  necessary  point  in  equity  jurisprudence  that  injunc- 
tions are  binding  upon  defendants  who  nave  actual  knowledge  of 
them  without  any  service  of  any  paper.  It  is  well  known  to  the  mem- 
bers of  the  committee  that  if  some  defendant  attends  court  in  a  case 
about  to  be  decided  and  he  infers,  after  the  judge  has  been  reading 
his  decision  for  a  while,  that  the  decision  is  going  to  be  against  him 
and  he  inmiediately  steps  out  of  the  court  room  and  does  the  thing 
which  he  apprehends  in  10  minutes  he  wUl  be  enjoined  from  doing, 
in  such  case  he  is  as  guilty  of  contempt  as  if  a  regular  service  of  a 
writ  of  injunction  had  been  made  upon  him. 

All  the  learning  and  foundation  upon  which  equity  jurisprudence 
has  been  built  for  a  long  time  to  enable  the  courts  oi  equity  to  pre- 
vent wrongs  perpetrated  by  a  defendant  imder  the  various  circum- 
stances under  which  they  may  be  perpetrated,  seem  not  to  have  been 
in  the  mind  of  the  gentleman  who  drew  this  section.  He  dealt  with 
the  problem  in  mudi  too  simple  terms,  as  if  such  proceedings  nearly 
always  follow  one  very  narrow  path,  whereas  they  do  not,  but  are  as 
various  as  the  cases  are.  Therefore  I  should  recommend  to  the 
committee  that  the  first  section  be  amended  by  canceling  nearly  all 
the  last  sentence,  or  at  least  the  latter  part  of  the  last  sentence.  I 
say  at  least  the  latter  part  of  the  last  sentence,  because  the  first  part 
which  provides  that  '^Every  order  shall  be  indorsed  with  the  date 
and  hour  of  issuance  and  shall  be  forthwith  entered  of  record,"  is  a 
harmless  provision  which  merely  represents  the  present  practice  of 
the  courts.  That  first  section  purports  to  revise  section  263  of  the 
Revised  Statutes.  Ihe  rest  of  the  oill  purports  to  add  three  sections 
to  the  law,  which  have  never  been  in  tne  United  States  statutes 
before,  and  which  constitute  three  new  departures  from  the  law  as 
it  now  stands. 

Let  me  now  speak  of  section  266a,  which  is  short,  and  I  will  read 
it  into  the  record: 

That  no  restraining  order  or  interlocutory  order  of  injunction  shall  issue  except 
upon  the  giving  of  security  by  the  applicant,  in  such  sum  as  the  court  or  judge  may 
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dMm  ptopett  oonditioned  upon  the  payment  ol  such  cosIb  and  damuM  as  msj  be 
ineuired  or  suffered  by  any  parly  who  may  be  found  to  have  been  wron^ully  enjome^ 
or  restrained  thereby. 

The  adveiBe  report  of  the  ndnority  of  the  Judiciary  CJommittee 
of  the  House  stated  that  the  gentlemen  who  signed  it  had  no  par* 
ticular  objection  to  that  section,  but  they  conunented  uj^n  the  cir- 
cumstance that  no  reason  had  been  submitted  to  the  committee  at  any 
time  for  its  enactment.  I  have  a  very  strong  objection  to  that  sec- 
iiotx,  which  did  not  occur  to  the  minority  members  of  the  House 
Judiciary  Committee. 

Write  of  injunction  in  Federal  courts  are  the  only  elSective  means 
of  enforcing  tne  patent  laws  of  the  United  States,  and  among  all  writs 
of  injunction  that  are  granted  by  the  district  courts  of  the  United 
States  those  which  are  granted  in  cases  of  infringements  of  patents 
constitute  by  far  the  more  numerous  class.  The  law  upon  tne  sub- 
ject of  securities  is  well  settled  as  a  matter  of  case  law.  A  case  of 
patent  litigation  is  conducted  in  this  manner:  A  complaint  is  filed 
oy  a  patentee  against  an  alleged  infringer,  setting  forth  that  the 
Com^ainant's  patent  is  valid  and  that  the  defendant  has  infringed 
it.  Thereupon  elaborate  testimony  and  other  evidence  is  taken  upon 
those  points,  and  ultimately,  in  many  cases,  perhaps  in  most  cases, 
the  court  finds  that  the  patent  is  valid,  that  the  jcomplainant  owns 
it,  and  that  the  defendant  has  infringed  it.  Thereupon  the  court 
enters  an  interlocutory  decree  establishing  those  propositions  and 
orders  that  an  injimction  shall  issue  against  the  defendant  restrain- 
ing him  from  infringing  the  patent  any  more,  and  also  orders  that 
a  master  in  chancery  shall  take  and  state  an  account  of  the  money 
recovery  which  the  complainant  is  entitled  to  receive  on  account  of 
the  infringements  which  have  already  occurred.    This  writ  of  in- 

i' unction  is  the  only  remedy  of  general  applicability  in  patent  oases, 
>ecause  our  laws  in  respect  of  money  recoveries  in  cases  of  infringe- 
ment of  patents  are  such  that  it  is  difficult  for  any  considerable 
amoimt  or  money  to  be  recovered  even  where  infringement  is  unde- 
niable. These  are  cases  with  which  I  am  perfectly  familiar  after 
having  studied  the  patent  laws  for  40  years ;  and,  although  it  would 
take  a  long  time  to  explain  the  subject  fully  to  you,  I  assure  the 
committee  that  I  am  right  upon  the  point.  The  case  law  regarding 
giving  security  in  patent  cases  is  as  follows : 

It  IS  within  the  discretion  of  the  judge  to  refuse  to  grant  any  in- 
junction, unless  the  complainant  will  give  security  for  the  damages 
to  be  inflicted  on  the  derendant,  in  case  the  injunction  is  ultimately 
(Ussolved  by  a  higher  court.  It  is  also  within  the  discretion  of  the 
judge  to  refuse  to  grant  an  injunction  at  all  if  the  defendant  will  give 
a  bond  to  secure  whatever  damages  may  be  inflicted  upon  the  com- 

Elainant,  in  case  his  right  to  the  injunction  shall  thereafter  be  con- 
rmed.  So,  the  giving  of  bonds  by  the  complainant,  or  the  giving 
of  bonds  by  the  defendant,  or  the  nongiving  of  bonds  by  anyoody, 
is  entirely  within  the  discretion  of  the  court;  and  that  discretion 
has  never,  so  far  as  I  know,  been  unwisely  exercised.  I  have  been 
acquainted  with  patent  cases  all  over  the  coimtry  for  more  than  a 
quarter  of  a  century,  and  I  have  read  the  reports  of  all  of  the  cases 
that  have  been  decided,  except  those  decidea  recently;  and  I  assiire 
the  members  of  the  committee  that  there  is  no  necessity  for  any  legis- 
lation to  regulate  the  discretion  of  judges  in  respect  of  requiring  or 
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noorequiring  of  bonds  in  patent  cases.  But  this  section  provides  that 
no  interlocutory  injunction  shall  ever  be  granted  to  restrain  the  in- 
fringement of  a  patent,  unless  a  bond  is  first  given  by  the  complain- 
ant; because  the  language  is  broad  enough  to  comprehend  patent 
cases.  It  says,  that  no  restraining  order  or  interlocutory  order  shall 
be  granted,  except  after  the  complainant  has  given  security  in  such 
sum  as  the  court  or  judge  may  deem  proper,  conditioned  upon  the 

Eayment  of  such  coste  and  damages  as  may  be  incurred  or  suffered 
y  any  partv  who  may  be  found  to  have  been  wrongfully  enjoined  or 
restramed  thereby.  Now,  how  would  that  work.  Let  me  state  a 
concrete  case  in  my  own  practice^  and  show  to  the  committee  how 
badly  that  would  have  worked  if  it  had  been  the  law. 

Many  years  ago  I  had  a  client  who  had  a  patent  on  a  railroad-car 
brake  of  very  great  utility  and  value.  The  Baltimore  &  Ohio  Rail- 
road Co.  copied,  on  all  its  passenger  cars,  the  drawings  of  that  patent 
and,  undemably,  willfully,  and  defiantly  infringed  the  patent  for 
niany  years.  My  client  brought  an  equity  suit  against  that  coipora- 
tion  for  that  infringement.  The  case  was  deciaed  in  favor  or  my 
client,  and  the  patent  was  found  to  be  valid,  and  there  was  no  denial 
of  infringement.  An  interlocutory  decree  was  entered  referring  the 
case  to  a  master  in  chancery  to  state  the  amount  of  the  money  re- 
covery that  my  client  was  entitled  to,  and  also  for  an  interlocutoiy 
injunction.  Ii  this  section  had  been  the  law  at  that  time,  that  injunc- 
tion could  not  have  been  granted  unless  my  cUent  had  given  to  the 
Baltimore  &  Ohio  Railroad  Co.  a  bond  to  secure  wha^ver  loss  it 
might  theoretically  incur  by  being  compelled  to  take  those  brakes 
off  from  all  those  cars. 

There  was  not  one  chance  in  a  inillion  the  Supreme  Court  would 
dissolve  that  injunction,  but  theoretically  at  that  time  the  Baltimore 
&  Ohio  Railroad  Co.  had  a  right  to  appeal  to  that  court  from  that 
decree,  and  such  a  statute  as  this  woma,  therefore^  have  practically 
said  to  the  circuit  court,  '^You  shall  not  grant  any  injunction  to  that 
man  at  all,"  because  it  would  have  been  as  impossible  for  my  client 
to  have  given  such  a  bond  as  the  railroad  company  would  have  re- 
quired as  it  would  have  been  for  him  to  pay  the  national  debt. 

Senator  Chilton.  Don't  they  still  leave  it  within  the  discretion  of 
the  court!  It  says  ''such  sum  as  the  court  or  judge  may  deem 
proper." 

Mr.  Walkeb.  That  discretion  would  not  be  properly  exercised, 
unless  the  judge  should  make  the  bond  commensurate  with  the  in- 
jury that  mi^ht  theoretically  be  inflicted  on  the  defendant,  by  an 
improvident  mjunction.  Tne  defendants  might  say,  ''Your  honor, 
if  we  are  compelled  to  take  those  railroad  brakes  off,  it  will  injure 
the  Baltimore  &  Ohio  Railroad  Co.  a  million  dollars."  "And  if  the 
Supreme  Court  decides  that  we  should  not  be  compelled  to  take  the 
brakes  off,  then  we  will  be  damaged  to  that  amount." 

Senator  Chilton.  That  would  not  occur  until  the  Supreme  Court 
would  decide  on  it^  would  it — that  is,  imtil  the  final  dedsion  ?  ^They 
would  not  be  required  to  take  the  brakes  off  imtil  the  final  decision? 

Mr.  Walkeb.  They  certainly  might.  If  injunctions  could  not  be 
enforced  by  the  courts  of  firat  instance  without  first  goin^  to  a 
higher  court  on  an  appeal,  the  delays  incident  to  patent  litigation 
would  be  so  great  that  the  ri^ht  to  an  injunction  would  not  be  of 
much  value.    Indeed,  the  Umted  States  district  courts  all  over  the 


LIMITING   FEDERAL,   INJUNCTIONS.  626 

country  are  constantly  enforcing  injunctions  in  patent  cases,  without 
giving  the  defendants  any  opportunity  to  appeal  before  the  injunc^ 
tions  are  enforced. 

The  Chairman.  The  court  would  not  issue  a  restraining  order 
mandatory  in  form,  would  it  ? 

Mr.  Walker.  In  a  patent  case  ? 

The  Chairman.  In  any  case. 

Mr.  Walker.  Certainly. 

The  Chairman.  A  restraining  order  ? 

Mr.  Walker.  A  writ  of  injimction. 

The  Chairman.  I  am  speaking  only  of  a  restraining  order  granted 
without  notice.  A  final  injunction  may  in  some  cases  be  mandatory 
in  form.  I  do  not  understand  that  the  courts  ever  make  a  restraining 
order  which  is  mandatory  in  form  ? 

Mr.  Walker.  I  will  clear  up  jour  misapprehension  of  my  mean« 
ing,  Senator.  I  will  call  attention  to  the  section  which  I  am  now 
considering.  It  speaks  of  restraining  orders  and  aJso  of  interlocu* 
tory  orders;  and  it  provides  in  both  tnose  classes  of  cases  that  bonds 
shall  be  required.  I  have  no  objection  to  a  bond  being  required  in 
the  case  of  a  restraining  order,  and  I  am  not  discussing  that  subject. 
But  the  decrees  that  are  entered  hj  the  district  courts,  in  pursuance 
of  a  full  presentation  of  all  the  merits  of  the  cases,  are  strictly  inter- 
locutory orders,  and  are  so  called.  The  final  decree  that  is  some- 
times entered  by  a  district  court,  never  comes  until  after  a  master 
has  reported  the  amount  of  monev  which  the  complainant  is  entitled 
to  receive;  and  in  most  cases  such  final  decrees  are  not  made  at  all. 
The  real  crux  of  patent  litigations  consists  in  the  obtaining  or  not 
obtaining  of  intenocutory  decrees^  and  those  interlocutory  decrees 
are  of  the  utmost  importance  to  htigants.  If  they  can  not  be  had 
without  giving  bonds  to  secure  damages  for  whatever  injury  may  be 
theoretically  infficted  upon  defendants  by  erroneous  injunctions,  then 
they  can  not  be  had  at  all  by  poor  inventors  against  wealthy  in* 
fringers. 

Senator  Chilton.  As  I  understand,  we  speak  of  the  final  order; 
that  is  the  order  from  which  you  can  appeal.  That  is  what  we  mean 
by  a  final  order.  You  can  only  appeal  from  the  final  order.  Is  not 
tne  final  order  the  one  which  adjudicates  the  principles  of  the  case, 
which  decides  which  side  recovers?  For  instance,  if  the  court  de- 
cides that  A's  patent  is  ^od  and  that  B  has  infringed  it,  could 
vou  not  appeal  from  that  decree,  even  before  the  amoimt  shall  have 
been  ascertained? 

Mr.  Walker.  You  can  thus  appeal.  But  such  an  order  is  not  a 
final  decree.  It  is  only  an  intenocutory  decree.  If  you  will  allow 
me  to  explain  it,  I  will  try  and  do  so.  Prior  to  1891  appeals  could 
be  had  only  from  final  decrees  which  settled  the  amounts  of  money 
recoveries.  But  the  judiciary  act  of  1891  introduced  a  new  departure 
into  our  jurisprudence,  and  provided  that  interlocutory  decrees  that 
are  entered  alter  all  the  questions  are  settled,  except  the  amoimt  of 
the  money  recovery,  may  be  appealed.    The  circumstance  tliat  Con- 

S ess  21  years  ago  did  make  those  interlocutory  decrees  appealable 
d  not  make  them  final  decrees.    The  law  stUl  continues  to  exist 
since  1891,  as  it  did  before,  that  a  second  appeal  may  be  taken  from 
the  final  decree,  if  the  defendant  has  occasion  or  is  advised  to  take  a 
second  appeal.     But  as  Utigation  is  conducted  now,  since  the  judici- 
479(»— 14 ^ 
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aiy  act  of  ISOl,  the  critieal  point  in  aaij  patent  ease  is  tiie  inter- 
loentory  decree.  It  is  caMed  an  interlocutoty  decree  in  the  statute  of 
1891'.  It  was  always  an  interlocutory  decree  and  nothing  but  an 
interlooutory  deoree,  but  the  statute  of  1891  made  it  appe^Ue  for 
the  first  time. 

This  section,  266a,  in  speaking  of  that  kind  of  a  decree,  an  inter- 
locutory decree,  does  not  modify  the  act  of  1891.  It  leaves  such  a 
decree  appealable  by  the  defeated  defendant,  but  provides  that  it 
shall  not  be  granted  at  all,  unless  the  complainant  snaB  sive  a  bond 
to  secure  to  the  defendant  all  of  the  loss  that  be  would  &eoreticaIly 
incur  in  ease  the  interlocutory  decree  comes  to  be  reversed  on  an  ap- 

Eeal,  which  may-  be  taken  from  it.  As  it  stands  at  present,  if  the  jud^ 
as  an^  doubt  of  the  conreotiiees  of  his  decision,  he  exercises  his 
discretion  to  refrain  from  granting  an^  interlocutory  decree,  ex- 
cept upon  terms  that  the  complainant  will  give  a  bond;  ^and  I  never 
knew  of  a  case  where  a  ju(^  was  asked  to  exercise  that  discretioii, 
and  where  it  ou^ht  to  have  been  exercised,  in  which  he  did  not  exer* 
cise  it.  But  this  section  telb  the  judge  he  must  positively  require 
the  complainant  to  ^ve  a  bond,  perhaps  in  an  enormous  sum  and 
p^haps  far  beyond  his  means.  Although  you  yourself,  if  you  are 
a  jud^e,  are  perfectly  clear  as  to  a  patentee  s  rights,  ana  know  Uiat 
an  injunction  is  essential  to  maintaming  those  rights,  you  shaft  not 

five  him  that  remedy  for  the  wrongs,  which  you  are  perfectly  sure 
ave  be^i  inflicted  upon  him. 

Gentlemen  of  the  committee,  I  assure  3^u  from  a  thorough  ac- 
quaintance with  this  whole  subject  during  a  lifetime,  you  might 
almost  as  well  repeal  the  patent  laws  as  to  enact  this  section  266a, 
because  you  woiud  thus  be  takii^  away  from  poor  inventors  the 
right  to  secure  from  the  courts  the  relief  which  tne  law  allows  them, 
except  upon  terms  to  which  those  poor  inventors  could  not  conform. 

As  the  minority  report  of  the  Judiciary  Committee  of  the  House 
states,  there  never  was  anything  said  to  that  committee  in  favor  of  any 
such  legislation,  and  nobody  told  any  story  that  indicated  any  harm 
that  haa  been  done,  resulting  from  reposing  discretion  in  the  courts 
relevant  to  requiring  bonds  of  complamante  in  equity  cases.  I  can 
not  protest  too  emphatically  against  a  plan  to  depnve  the  Federal 
judges  of  the  power  to  administer  equity,  as  they  have  been  admin* 
Isteling  it  for  ^hundred  years,  in  c^s  where  it  would  be  the  wealthy 
and  powerful  who  would  win  as  the  result  of  nonadmmistration  of 
equity,  and  the  poor  who  would  suffer  on  account  of  that  nonadmin- 
istration. 

Section  266J  provides  : 

That  everv  order  of  iniunction  or  restraining  order  shall  set  forth  the  reasons  for  the 
issuance  of  the  same,  shall  be  specific  in  terms,  and  shall  describe  in  reasonable  detail, 
and  not  by  reference  to  the  bill  of  complaint  or  other  document,  the  act  or  acts  sought 
to  be  restrained. 

I  object  to  that  provision,  because  in  patent  cases — I  will  speak  of 
patent  cases  particularly,  but  what  I  say  about  them  will  also  be 
applicable  to  some  other  cases — it  is  generally  impracticable  and 
quite  useless  to  describe  in  a  writ  of  injunction  the  act  or  acts  sought 
to  be  restrained.  For  instance,  take  complicated  automatic  or  elec- 
trical machines  that  are  often  the  subjects  of  patent  litigation.  No 
human  bein^  can,  without  using  thousands  of  words,  describe  in  de- 
tail and  without  reference  to  any  other  document  any  such  machine* 
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The  proper  couTBe^  whieh  has  been  puTsued  in  patent  cases  without 
any  trouUe  at  aU  tor  many  jeaia,  has  been  that  the  bill  of  complaint 
specified  the  patent  upon  which  it  is  based,  by  its  number,  by  its 
date  and  its  name,  ana  made  prof ert  of  the  letters  patent  itself,  and 
that  profert  incorporated  that  document  into  the  bill  of  complaint. 

Thereupon,  if  tne  defendant  filed  an  answer,  he  filed  an  answer 
in  such  terms  as  he  pleased.  Patent  litigation  depends  mainly  upon 
similarities  and  differences  in  complicate  mechanism  and  mrocesses. 
The  parties  become  perfectly  acquainted  with  the  issues.  When  the 
judge  decides  a  case  in  favor  of  the  complainant,  the  defendant 
Knows  what  machines  he  has  been  makine,  selling,  or  using,  and  he 
knows  precisely  upon  what  ^ound  the  juoge  has  held  that  wose  msr 
chines  mfringe  the  c(Mm>laanant[8  patent.  But  this  section  266b 
proTides  that  the  writ  of  injunction  shall  describe  to  the  defendant 
nis  own  machines  in  detail,  which  is  an  act  that  is  quite  unnecessary, 
and  could  not  be  accomphshed  except  by  high  experts,  who  mi^ht 
use  many  thousands  of  words  in  doing  so.  The  law  upon  the  subject 
of  definitions  in  writs  of  injunction  is  well  settled  now. 

Senator  Chilton.  Don't  you  think  that  that  is  a  little  unfair  1  It 
says,  ''shall  describe  in  reasonable  detail." 

Mr.  Walkbb.  I  did  not  fail  to  notice  the  word  ''reasonable."  But 
detail  is  none  the  less  detail  because  it  is  reasonable. 

Senator  Chilton.  You  do  not  think  a  man  in  describing  a  farm 
would  have  to  describe  the  fence,  each  panel,  the  gate,  the  posts,  the 
house,  the  chimney,  and  all  that  1 

Mr.  Walkeb.  lliat  is  not  analogous  to  describing  machinery,  be- 
cause a  farm  can  be  described  by  metes  and  boimds. 

Senator  Chilton.  My  first  suggestion  would  be  unreasonable  de- 
tail? 

Mr.  Walker.  To  describe  a  farm  by  metes  and  bounds  or  by  quar- 
ter sections  would  be  reasonable.  But  that  does  not  apply  to  ma- 
chines, for  machines  can  not  be^  described  in  any  such  way.  There 
is  no  occasion  for  any  such  legislation  as  this,  oecause  the  iniunc- 
tions  that  are  issued  now  are  issued  in  such  terms  that  the  defend- 
ants need  not  have  the  slightest  doubt  as  to  what  they  are  prohibited 
doing.  A  defendant  is  prohibited  from  usin^  the  machines  that 
he  has  been  usin^.  He  knows  his  machines  penectly  well  and  knows 
he  must  stop  usmg  those  machines.    There  is  no  necessity  for  Con- 

S'ess  to  enact  a  statute  whereby  any  writ  of  injunction  served  by  a 
nited  States  marshal  shall  contain  a  detailed  description  of  any 
machine. 

Section  266c  contains  much  matter  which  I  could  criticize,  but 
other  eentlemen  here  will  attend  to  most  of  its  points.  I  will  confine 
what  f  haye  to  say  to  a  small  portion  of  the  matter  which  is  covered 
by  that  section.  In  order  that  my  criticism  may  be  understood,  I 
Tnll  read  only  such  portions  of  the  section  as  relate  to  my  criticism. 
Section  266c  provides  "that  no  restraining  order  or  injunction  shall 
be  granted  by  any  court  of  the  United  States  or  a  judge  or  the  judges 
thereof  in  any  case  between  an  employer  and  employees,  or  between 
employers  and  employees,  or  between  employees ''  except  under  cer- 
tain circumstances. 
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That  is  the  class  of  cases  which  is  attended  to  by  that  section,  and 
I  wkh  to  criticise  it.  The  last  paragraph  relating  to  that  class  of 
cases,  reads  as  follows,  in  part: 

And  no  reetiainizig  order  or  injunction  shall  prohibit  an V  person  or  penoDB  *  *  * 
from  ceasing  to  patronize  or  to  employ  any  partv  to  such  dispute,  or  from  recommend- 
ipg,  advising,  or  persuading  others  by  peaceful  means  so  to  do. 

The  language  which  I  have  read  would  operate  to  impede  the 
courts  in  restraining  boycotting.  The  Supreme  Court,  in  the  Dan- 
bury  Hatters  case,  decided  that  boycottmg  violates  the  Sherman 
law,  and  held  that  it  is  as  rightly  subject  to  the  restraints  of  the 
Sherman  law  as  are  combinations  between  capitalists  to  restrain 
interstate  trade  and  commerce.  This  bill,  as  it  was  presented  to 
the  Judiciary  Committee  of  the  House  last  January,  legalized  boy- 
cotting in  every  respect,  and  provided,  in  imdeniaole  terms,  that 
boycotting  was  to  be  legalized  in  every  shape.  Nobody  should  be 
restrained  from  it;  nobody  should  be  punished  for  it;  and  nobody 
should  be  compelled  to  pay  any  damages  inflicted  upon  any  private 
party  as  a  result  of  boycotting.  In  January,  1912,  I  stated,  with 
some  vigor,  before  that  committee  my  opposition  to  that  bill.  The 
result  was  that  the  committee  pared  down  the  bill,  so  as  no  loneer 
to  eliminate  from^  the  law  the  liability  of  boycotters  to  those  ^o 
are  injured  by  their  boycott,  and  no  longer  to  eliminate  from  the  law 
the  criminality  which  results  from  boycotting. 

Section  1  of  the  Sherman  law  provides  that  persons  gjuilty  of  com- 
binations in  restraint  of  interstate  trade  shall  be  punished  by  fine 
and  imprisonment.  Section  4  provides  that  such  persons  shall  be 
restrained  by  writs  of  injunction  from  continuing  their  combinations 
in  restraint  of  trade.  Section  7  provides  that  whenever  parties  do 
combine  to  restrain  such  trade,  they  shall  be  liable  to  pay  damages 
to  any  party  whom  they  injure  by  their  combinations. 

Senator  CfeiLTON.  Do  you  understand  that  individuals  sue  in  those 
kinds  of  cases  or  the  Government  ? 

Mr.  Walker.  Individuals,  under  section  7. 

Senator  Chilton.  To  restrain  persons  from  violating  the  Sher- 
man law  ? 

Mr.  Walker.  No;  I  am  speaking  of  suits  for  damages. 

Senator  Chilton.  I  mean  to  enjoin  a  person  from  violating  the 
Sherman  law  as  it  affects  an  individual.  Do  you  understand  an 
individual  can  do  that  ? 

Mr.  Walker.  The  Sherman  law  does  not  provide  that.  There 
are  four  remedies  provided  by  the  Sherman  law.  One  remedy  is  that 
the  Government  may  prosecute  'violators  of  the  Sherman  law  crim- 
inally. Section  4  provides  that  the  Government  may  restrain  viola- 
tors of  the  Sherman  law  by  equity  proceedings.  Section  6  provides 
that  the  Government  may  enforce  forfeitures  of  transported  property 
which  is  the  subject  of  violation  of  the  Sherman  law.  Section  7  pro- 
vides that  private  parties  may  recover  damages  from  those  who  inflict 
injury  upon  them  by  violations  of  the  Sherman  law. 

Senator  Chilton.  Has  your  attention  been  called  to  where  this 
would  leave  the  Government  in  these  suits  ? 

Mr.  Walker.  I  have  called  my  own  attention  to  it. 

Senator  Chilton.  I  mean  your  attention  has  been  directed  to  it. 
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Mr.  Walkeb.  Yes.  / 1  think  there  are  few  things*  about  the  Sher* 
man  law  that  I  have  not  thought  of.  The  language  of  the  proposed 
section  266c  is : 

That  no  restramin^  order  or  injunction  shall  be  granted  by  any  court  of  the  United  / 
States,  or  a  judge  or  the  judges  thereof ,  in  any  case  between  an  employer  and  employees,  / 
or  between  employers  and  emplovees,  or  between  employees^  or  between  persons  em*  f 
ployed  and  persons  seeking  employment,  involving  or  growmg  out  of  a  diBpute  con-/ 
ceming  terms  or  conditions  of  employment,  etc.  I 

Boycotting  is  illegal,  not  only  under  the  Sherman  law,  but  illegal  \ 
under  the  pnnciples  of  general  law,  as  was  decided  before  the  Sher-* 
inan  law  was  enacted.     While  this  section  does  not  in  terms  pro- 
vide that  the  Government  shall  not  have  power  to  restrain  boycot- 
ting bv  means  of  equity  suits,  it  does  proviae  that  no  such  injunction 
shall  DC  issued  in  any  case  between  an  employer  and  employee,  op 
between  employers  and  employees,  or  between  employees,  or  between 
persons  employed  and  persons  seeking  employment,  involving  op  / 
growing  out  of  a  dispute  concerning  terms  or  conditions  of  employ-  ' 
ment,  etc.  \ 

In  so  far  as  the  Government  would  intervene  by  actions  in  equity  I 
to  enforce  the  fourth  section  of  the  Sherman  law  against  bovcotts/ 
I  should  hope  that  even  if  this  section  266c  was  enacted  it  would  not/ 
be  found  to  constitute  an  obstacle  to  that  intervention;  but  I  am  not^ 
stire  about  that.  Moreover,  if  the  Sherman  law  is  to  be  supplemented) 
by  additional  legislation,  as  it  seems  to  me  is  likely,  it  is  not  miprobablel 
tnat  in  the  wisdom  of  Congress  it  will  be  decided  that  injured  partiesN 
ought  to  have  rehef  in  equity  as  well  as  in  law  for  wrongs  inflicted  1 
upon  them  by  combinations  in.  restraint  of  trade.  \ 

Mr.  Davenport.  Would  it  throw  any  h^ht  upon  the  question  that  \ 
is  now  being  discussed  with  r^ard  to  the  mquirv  of  Senator  Chilton 
to  say  that  Justice  Harlan,  cuidge  Lurton,  and  Judge  Taft  in  the 
Addyston  Pipe  case  declared  that  private  parties  have  a  right  to  pro- 
tect themselves  by  injunctions  from  the  injuries  sustained  under  the 
Sherman  law,  as  well  Tis  the  Government  t 

The  Chairman.  But  not  on  the  ground  that  it  was  in  restraint  of 
interstate  trade. 

Mr.  Davenport.  Surely. 

Mr.  Wajlker.  That  was  not  actually  adjudicated  in  the  Addyston 
Pipe  case.  \ 

Mr.  Davenport.  It  was  so  stated.  Of  course,  there  are  contrary  / 
decisions.  Courts  of  appeal  differ;  but  in  the  Danbury  Hatters'  case  I 
wegot  an  injunction  in  the  State  of  California.  -  f 

The  Chairman.  The  injury  complained  of  was  an  injury  to  your ! 
business,  was  it  not  ? 

Mr.  Davenport.  Surely. 

The  Chairman.  And  it  was  not  an  injury  to  interstate  commerce  t 

Mr.  Davenport.  It  was  an  injury  to  business  sustained  by  reason  , 
of  the  violation  of  the  Sherman  law.  The  idea  that  we  are  confined  { 
to  suit  for  damages  under  the  seventh  section  is  one 

The  Chairman.  What  I  am  trying  to  get  at  is,  the  injimction  was 
issued  irrespective  of  the  Sherman  act. 

Mr.  Davenport.  The  facts  alleged  brought  it  within  that  act,  and 
also  within  the  common  law;  and  the  injunction  was  granted.    It '. 
was  found  in  that  case  that  this  act,  as  Mr.  Walker  says,  wa^^io^yioT. 
lation  of  the  common  law  and  also  of  the  Sherman  law.  "1  call  the 
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attention  of  the  committee  to  the  language  of  Judge  Taf t  in  the  case 
of  AddjBton  Pipe  Co.  v.  The  United  States,  whi^  was  afterwards 
approved  by  the  Supreme  Court  of  the  United  States. 

Senator  Chilton.  What  I  was  inquiring  about  was:  Whether  or 
not  there  was  any  case  wherein  the  Sherman  law  and  the  acts  done 
under  it  were  stated  as  jurisdictional  facts,  upon  which  to  ^t  into 
the  Federal  court  as  a  Federal  court,  or  into  a  court  of  equity  as  a 
court  of  equity.     That  was  the  point. 

Mr.  Davenpobt.  I  have  not  in  mind  any  case  where  the  verv  things 
that  are  forbidden  by  the  Sherman  act  are  not  forbidden  by  the  com- 
mon law.    That  was  the  fact  in  the  Debs  case. 

The  Chairman.  Perhaps  I  did  not  make  myself  clear.  The  pcHnt 
of  my  inquirv  was  whether  or  not  any  private  person,  no  matter 
whetner  his  business  or  property  was  injured,  could  maintain  an 
action  under  the  Sherman  Act  to  restrain  an  interference  with  the 
free  flow  of  commerce  amon^  the  States  upon  that  ground;  not  upon 
the  ground  that  it  was  an  injury  to  his  business,  but  upon  the  ground 
that  it  interfered  with  the  commerce  among  the  States  ? 

Mr.  Davenpobt.  In  the  case  of  the  State  of  Minnesota  v.  The 
Northern  Securities  Co.  (194  U.  S.)  it  is  stated  that  unless  the  party 
can  show  that  he  sustained  some  injury  over  and  above  what  the 
public  generally  sustained  he  can  not  go  into  equity;  and  the  impU- 
cation  from  that  statement  is  that  where  a  party  has  sustained  such 
injury  he  can  sue  in  equity.  I  also  call  attention  to  the  fact  that  the 
same  justice  who  wrote  that  opinion.  Justice  Harlan,  concurred  with 
Judges  Taft  and  Lurton  in  the  Addyston  Pipe  case. 

Tne  Chairman.  But  upon  the  ground  that  it  interferes  with  his 
business,  and  not  upon  the  ground  that  it  merely  interferes  with  the 
interchange  of  commodities. 

Mr.  Davenport.  Of  course  it  is  interstate  commerce. 

Mr.  Walker.  The  Sherman  law  in  its  first  section,  as  I  said  awhile 
ago,  nrovides  for  criminal  proceedings,  which  may  be  instituted  by 
the  Government.  The  fourth  section  provides  that  the  Attorney 
General  of  the  United  States  may  bring  equity  proceedings.  The 
seventh  section  provides  that  injured  parties  may  bring  actions  at 
law  to  recover  damages  for  injuries  inflicted.  The  Sherman  law  does 
not  expressly  provide  that  i>nvate  parties  maysue  in  equity  and  ^t 
injunctions  to  restrain  violations  of  that  law.  The  observations  whioh 
Mr.  Davenport  has  collected  out  of  the  Addyston  case  were  not 
actually  adjudicated  in  that  case. 

Mr.  Davenport.  If  the  committee  will  look  at  the  case  of  Bigelow 
V.  Calumet  &  Hecla  Mining  Co.,  as  reported  in  the  155  Federal  Re- 
porter, you  will  find  it  is  precisely  that  case. 

The  Chairman.  Precisely  what  case  ? 

Mr.  Davenport.  A  case  where  a  party  brought  an  action  in  equity 
to  restrain  a  violation  of  the  Sherman  Act.  The  case  was  heard  by 
Judge  Knappen,  and  he  elaborately  considered  the  authorities  and 

f ranted  the  injunction.  On  appeal  to  the  circuit  court  of  appeals 
udge  Lurton  gave  the  opinion.  He  held  that  what  was  done  was 
not  a  violation  of  the  Sherman  Act,  but  spoke  approvingly  of  the 
injunction  that  was  issued  as  being  within  the  jurisdiction  of  the 
court  below,  apparently  having  in  mind,  I  suppose,  what  he  and 
Justice  Harlan  and  Judge  Taft  said  in  the  Aodyston  case.  How- 
ever, the  circuit  court  of  appeals  for  the  second  cir^^uit,  when  held  by 
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Judges  Laoombe,  Ward,  and  Noyas,  decided  the  reyeree.  I  think  no 
one  can  read  the  opinion  of  Justice  Harlan,  in  delivenng  the  opin- 
ion of  the  Supreme  Court  in  the  case  of  the  State  of  Minnesota 
against  the  Northern  Securities  Co.  in  194  United  States,  and  not 
conclude  that  it  was  the  intent  of  that  court  to  substantially  declare 
that  where  a  person  sustains  or  is  threatened  with  an  injury  to  his 
business  or  property  b;^  reason  of  unlawful  acts  forbidden  by  the 
Sherman  law  he  can  go  into  equity. 

Mr.  Walker.  Whatever  may  be  the  weight  of  confficting  opinions 
upon  that  question,  this  is  certain,  that  boycotting  is  wron^.  And 
it  is  wrong  not  only  because  it  violates  the  Sherman  law,l)ut  b»^ 
cause  it  violates  the  principles  of  the  common  law  to  combine  in  re- 
straint of  interstate  trade  by  means  of  boycottiog,  particularly  when 
it  includes  secondary  boycotdng.  I  say  of  boycotting  as  Abraham 
Lincoln  said  of  slavery,  ''If  boycotting  is  not  wrong,  then  nothing 
IB  wrong." 

Among  the  most  powerful  pubtic  pronouncements  that  have  lately 
been  put  forth  by  anybody  were  those  put  forth  by  Mr.  Taf t  in  1908, 
when  denouncing  boycottmc;,  and  particularly  secondary  boycotting. 
It  is  not  now  a  good  time  for  the  Congress  of  the  United  States  to 
legalize  boycotting  or  to  do  anything  Tn  the  direction  of  legaUzinff 
boycottm^.  I  stated  awhile  ago  that  this  bill,  as  it  was  introduced 
into  the  House  of  Representatives,  legalized  boycotting  in  all  its 
aspects  and  absolutely  prevented  any  Federal  court  from  doing  any- 
thmg  with  boycotting,  either  on  its  criminal  side  or  in  equity,  or  on 
the  compalint  of  any  party  injured  by  boycotting.  That  bill  was  so 
outrageous  that  nobody  could  say  anything  in  favor  of  it  except  that 
he  wanted  Congress  to  pass  it.  The  House  reduced  the  objections 
down  to  much  narrower  pounds. 

The  Chairman.  The  bill,  as  I  read  it,  does  not  exempt  the  so- 
called  secondary  boycott  from  injunctions. 

Mr.  Walker.  I  think  it  does. 

The  Chairman.  Where  it  says: 

No  such  restraining  order  or  injunction  shall  prohibit  any  person  or  persons  from 
ceasing  to  patronize  or  to  employ  any  party  to  such  dispute. 

Mr.  Walker.  But  to  go  to  the  last  few  words  of  the  sentence,  "or 
from  doing  any  act  or  thing  which  might  lawfully  be  done  in  the 
absence  of  such  dispute  by  anv  party  thereto,"  that  covers  secondary 
boycotting  like  a  blanket  and  exempts  it  from  injunctions. 

The  CiLiiRMAN.  "Or  from  doing  any  act  or  thing  which  might 
lawfully  be  done  in  the  absence  of  such  dispute  by  any  party  thereto." 
In  the  absence  of  a  dispute  it  would  not  be  lawful  for  parties  to  com- 
bine to  break  up  the  business  of  some  person,  would  it  ? 

Mr.  Walker.  Take  the  case  of  secondarv  ooycotting  in  the  Dan- 
bury  hatters'  case.  In  that  case,  the  defendants  instituted  a  primarv 
boycott,  and  also  a  secondary  boycott,  and  they  instituted  the  second- 
ary boycott  to  the  extent  oi  withdrawing  patronage  from  merchants 
in  San  Francisco,  who  had  some  hats  wmch  they  had  bought  from 
Loewe  in  Danbury.  The  scheme  was  to  utterly  crush  Loewe  by 
withdrawing  patronage  from  every  clothing  merchant  throughout  the 
United  States  who  would  handle  any  of  ms  hats.  There  is  not  the 
slightest  doubt  in  my  mind  but  what  that  last  language  in  section  266c 
was  artfully  drawn  for  the  purpose  of  forbidding  injunctions  against 
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boycotting;  whether  primary  or  secondary.  That  is  what  this  bill 
is  largely  for.  It  is  nardly  possible,  in  the  bill  that  was  presented 
to  the  House  by  Mr.  Gompers,  that  he  and  those  who  adyised  him 
or  assisted  him,  were  so  careless  as  to  omit  from  the  proposed  stat- 
ute some  effectiye  language  adapted  to  coyer  the  yery  purpose  which 
they  are  trying  to  execute.  Tne  scheme  of  the  bill  as  it  was  pre- 
sented last  January  was  to  legalize  primary  boycotting  and  to  legal- 
ize secondary  boycotting  in  eyery  aspect.  Now  the  House  committee 
has  reported,  and  the  House  has  passed  a  much  milder  bill;  but  stiU 
that  milder  bill  contains  remnants  of  the  old  poison  and  the  old 
wrong;  and  those  remnants  ought  all  to  be  eliminated  before  the 
present  bill  is  enacted  into  law. 

I  belieye  that  we  are,  in  this  country,  on  the  eye  of  a  dangerous 
conflict  between  wealth  and  work.  The  law,  as  it  now  stands,  holds 
its  right  hand  ready  to  restrain  wealth  from  encroaching  upon  work 
and  holds  its  left  hand  ready  to  restrain  work  from  encroaching  upon 
wealth;  and  it  is  contrary  to  the  public  welfare,  and  contrary  to  the 
administration  of  justice,  for  the  law  to  drop  or  disuse  either  of 
tiiose  hands.  But  this  bill  proposes  to  weaken  the  ^asp  of  the  law 
upon  work  while  not  weakening  it  upon  wealth.  Work,  being  rep- 
resentatiye  of  an  enormous  power  in  respect  of  numbers  and  physical 
force,  requires  at  times  to  be  restrained,  and  the  laws  that  exist  now 
do  not  restrain  work  more  than  it  ought  to  be  restrained  in  the  in- 
terest of  general  pubhc  justice.  Legislation  which  would  enact  that 
conduct  which  ia  wrong  when  done  by  capitalists  is  leralized  when 
done  by  the  employees  of  capitaUsts  would  oe  class  legislation,  which 
I  should  yiew  with  regret. 

Senator  Chilton.  Do  you  not  think  the  correct  theory  would  be 
within  fixed  principles  of  law;  that  it  is  the  best  thing  to  take  our 
hands  off  both  of  tnem  ? 

Mr.  Walkeb.  No;  certainly  not.  The  powers  which  result  from 
organizations  of  capital  and  the  powers  which  result  from  organiza- 
tions of  labor  are  already  so  great  and  so  growing  that  strenuous  con- 
flicts between  those  two  ^at  classes  of  organizations  must  be  re- 
strained and  regulated  by  legislation  or  they  vdll  lead  to  bloody  col- 
lisions, amountmg,  perhaps,  to  ciyil  war.  * 

STATEMENT  OF  MB.  WAIKEB  D.  HIITES. 

Mr.  HiNEs.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  ap- 
pear here  on  behalf  of  a  number  of  railroad  companies,  including  tne 
Atchison;  Baltimore  &  Ohio:  Central  of  Georgia;  Chesapeake  & 
Ohio;  Chicago  &  Alton;  Rock  Island;  Chicago,  Milwaukee  &  St. 
Paul;  Delaware  &  Hudson;  Erie|Illinois  Central;  Missouri  Pacific; 
New  York  Central;  Norfolk  &  Western;  Southern  Pacific;  Union 
Pacific;  Southern;  and  Wabash. 

While  I  appear  on  behalf  of  these  railroad  companies,  any  views  I 
may  express  on  questions  of  policy  involving  this  Icjgislation  are 
based  upon  a  long  direct  experience  in  the  railroad  business,  includ- 
ing a  long  service  with  the  Louisville  &  Nashville  Railway  Co.  as 
assistant  chief  attorney  and  afterwards  as  vice  president,  and  sub- 
srequently  and  at  present  service  with  the  Atchison,  Topeka  &  Santa 
Fe  Co.  as  general  counsel  and  as  chairman  of  the  executive  com* 
mittee. 
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Railroads  are  vital  to  the  people;  are  held  to  strictest  accountability ^ 
and  are  entitled  to  adequate  protection, 

I  want  to  present  to  yon  gentlemen  the  peculiar  status  of  the  rail- 
way companies  as  related  to  this  legislation.  They  occupy  a  status 
radically  different  from  that  of  the  ordinary  manufacturmg  institu- 
tion which  would  be  a£Pected  by  this  legislation.  The  railway  com- 
pani^  are  engaged  in  a  public  service  which  is  vital  to  the  people 
of  this  country.  The  people  of  this  country  are  absolutely  depend- 
ent upon  the  railroad  service  of  the  coimtry  for  the  transportation 
of  the  mail,  for  the  transportation  of  freight,  for  the  transportation 
of  ptassen^ers,  and,  in  general,  for  the  ordinary  conduct  of  social  and 
btisiness  mtercourse.  On  account  of  the  fact  that  the  railway  com- 
panies are  engaged  in  this  public  service  they  are  held  to  the  strictest 
accountability,  and  I  say  because  of  that  fact  they  are  entitled  to 
the  adequate  protection  of  the  law  and  the  courts  in  discharging  the 
public  duties,  to  the  discharge  of  which  they  are  so  strictly  held. 

Congress  has  imposed  on  the  railroads  numerous  grave  duties. 

By  way  of  illustration  of  the  accountability  to  wnich  the  railway 
companies  are  held,  I  wish  to  call  attention  to  a  few  provisions  of 
acts  of  Congress. 

In  the  interstate  commerce  act,  section  1,  it  is  made  the  duty  of 
every  railroad  company  subject  to  that  act  to  provide  and  furnish 
transportation  upon  reasonaole  request  therefor,  to  provide  reason- 
able facilities  for  opratin^  through  routes ;  to  establisn,  observe,  and 
enforce  just  and  reasonable  regulations  and  practices  which  may  be 
necessary  or  proper  to  sectire  the  prompt  receipt,  handling,  trans- 
portation, ana  delivery  of  property  subject  to  the  provisions  of  this 
act.  It  wilLbe  observed  at  once  that  tnese  statutory  duties  are  the 
verv  duties  that  would  be  interfered  with  in  the  event  strikers  were 
guilty  of  any  unlawful  conduct  toward  the  railroad  company.  / 

Again,  section  3  of  the  act  provides  that  every  common  carrier 
subject  to  the  act  shall  afford  all  reasonable,  proper,  and  equal  facili- 
ties for  the  interchange  of  traffic  between  their  respeetive  lines,  and 
for  the  receiving,  forwarding,  and  delivering  oi  passengers  and 
property  to  and  from  their  several  lines  and  those  connecting  there- 
with. Those  provisions  were  the  very  provisions  which  the  railway 
companies  were  largely  prevented  from  complying  with  by  the  strikes 
of  1893  and  1894. 

By  section  6  it  is  provided  that  the  common  carriers  must  furnish 
statements  of  rates,  upon  reauest  made  therefor,  to  the  agent  of.  the 
common  carriers,  and  that  tne  names  of  the  agents  shalTbe  posted 
in  the  station.  So  in  this  way  the  station  agents  are  a  statutory 
part  of  the  machinery  which  the  railroad  companies  must  supplv 
m  order  to  perform  these  statutory  duties,  and  any  interference  with 
the  status  of  these  railroad  agents  by  strikers  or  otherwise  would  be 
an  interference  with  its  statutory  duties. 

A^ain,  section  7  of  the  interstate  commerce  act  provides  that  it 
shall  be  imlawful  for  any  common  carrier  subject  to  the  provisions 
of  tins  act  to  enter  into  any  combination,  contract,  or  agreement, 
expressed  or  implied,  to  prevent,  by  change  of  time  schedide,  carriage 
in  different  cars,  or  by  other  means  or  devices,  the  carriage  of  freights 
from  being  continuous  from  the  place  of  shipment  to  the  place  of 
destination;  and  no  break  of  bulk,  stoppage,  or  interruption  made  by 
such  common  carrier,  unless  such  freight,  stoppage,  or  interruption 
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was  made  in  ^ood  faith  for  some  necessary  purpose  and  without  any 
intent  to  avoid  or  unnecessarily  interrupt  such  continuous  carriage 
or  to  evade  any  of  the  provisions  of  tne  act,  shall  be  permitted. 
There  again  is  a  provision  which  I  take  it  would  have  been  violated 
if  any  railroad  company  had  acquiesced  with  its  employees  in  the 
course  which  was  advocated  by  the  strikers  in  the  strikes  of  1893 
and  1894. 

Section  10  of  the  act  to  regulate  commerce  imposes  penalties  not 
only  upon  the  common  carrier  which  violates  provisions  of  the  act, 
but  also  upon  agents  or  persons  acting  for  or  employed  by  such 
common  carriers. 

Section  20  of  the  act  requires  the  common  carriers  to  render  full 
ttmual  reports  to  the  Interstate  Commerce  Commission,  also  monthly 
reports,  authorizes  the  commission  to  prescribe  the  forms  of  accounts^ 
records,  and  memoranda  which  the  carriers  may  keep,  and  requires 
the  carriers  to  keep  these  accoimts,  records,  and  memoranda,  and 
makes  it  imlawful  for  such  carriers  to  keep  any  other  accounts, 
records,  or  memoranda  than  those  prescribed  or  approved  by  the 
commission,  and  declares: 

Any  person  who  shall  willfully  make  any  false  entry  in  the  accounts  of  any  book 
of  accounts  or  in  anv  record  or  memoranda  kept  by  a  carrier,  or  who  ahaU  willfully 
destroy,  mutilate,  after,  or  by  any  other  means  or  device  falsify  the  record  of  any 
such  account,  record,  or  memoranda,  or  who  shall  willfully  neglect  or  fail  to  make 
full,  true,  and  correct  entries  in  such  accounts,  records,  or  memoranda  of  all  fkcts 
and  transactions  appertaining  to  the  carrier's  business,  or  shall  keep  any  other  accounts, 
records,  or  memoranda  than  thoee  prescribed  or  approved  by  the  commiasion,  Bhail 
be  guilty  of  a  misdemeanor. 

I  call  attention  to  the  fact  that  the  railroad  companies  in  per- 
forming the  very  important  statutory  duties  which  are  imposed  upon 
them  by  section  20  must  rely  very  largely  upon  their  station  agents. 
I  call  attention  also  to  the  fact  that  the  strikers,  or  those  seekmg  to 
help  them,  in  some  recent  cases  have  foimd  it  quite  an  assistance  in 
obstructing  the  passage  of  interstate  commerce  to  persuade  agents 
to  falsify  those  accounts,  to  tear  off  records  attached  to  cars,  transfer 
the  records  and  mix  up  the  cars  so  that  nobody  would  know  where 
they  were  destined.  In  other  words,  they  have  taken  various  steps 
which  would  directly  interfere  with  the  railroad  companies  comply- 
ing with  these  important  provisions  of  section  20  of  tne  act  to  regu- 
late  commerce. 

Again,  section  20  states  every  common  carrier  subject  to  the  act 
''receiving  property  for  transportation  from  a  point  in  one  State  to 
a  point  in  another  State  shall  issue  a  receipt  or  bill  of  lading  there* 
for,"  thereby  again  imposing  a  duty  upon  the  railroad  company 
which  can  only  Be  carried  out  by  its  agents. 

The  Elkins  Act,  in  section  1,  declares,  ''In  construing  and  ^orc^ 
ing  the  provisions  of  this  section  the  act,  omission,  or  failure  of  any 
officer,  agent^  or  other  person  acting  for  or  employed  by  any  common 
carrier  or  shipper,  acting  within  the  scope  of  his  employment,  shall 
in  every  case  pe  also  deemed  to  be  the  act,  omission,  or  failure  of  such 
carrier  or  shipper  as  well  as  that  of  the  person."  So,  the  direct 
criminal  liability  is  put  upon  the  railroad  company  itself  for  wy 
conduct  on  the  part  of  any  employee  which  results  in  the  violation 
of  the  Elkins  Act. 

I  call  attention  also  to  the  safety-appliance  acts  which  have  been 
adopted  by  Congress.    Compliance  witn  these  acts  necessitates  the 
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most  rigorous  inspection  of  rolling  stock  that  can  only  be  done  by 
employees  sdected  for  that  purposei  and  that  can  readily  be  inter* 
f ered  with  and  the  statutory  requirement  for  compliance  ¥rith  the 
duty  of  the  railroads  can  be  interfered  with,  if  strikers  unlawfidly 
intmere  with  the  action  of  employees  who  are  selected  for  the  pur- 
pose of  makinfi;  the  inspection  which  it  is  necessary  to  make  in  order 
to  comply  witn  the  acts  of  Congress. 

These  are  simply  illustrations  of  the  general  proposition  that  the 
railroad  compoaies  are  public  servants  and  are  held  to  very  strict 
accountability  in  that  respect,  and  in  recent  yeais  in  this  country  the 
acts  of  Congress. have  imposed  upon  them  very  numerous  and  very 
important  statutory  duties  which  can  only  be  carried  out  by  the 
cooperation  of  the  employees  selected  for  that  purpose.  I  repeat, 
that  since  the  companies  are  held  to  such  responsioilities  they  are 
entitled  to  adequate  protection  in  trying  to  discharge  those  respon- 
sibilities. 

These  stdtutary  duties  are  what  strikers  try  to  inieffere  with,  concrete 
examples. 

When  there  comes  a  disagreement  between  the  railroad  companies 
and  any  portion  of  ite  employees  which  can  not  be  settled  and  the 
employees  elect  to  insist  upon  their  position  by  a  strike  it  is  notorious 
that  thereupon  it  becomes  the  object  of  the  strikers  to  compel  the 
railroad  companies  to  accede  to  their  demands  through  breaking 
down  the  railroad  operations,  through  preventing  the  operation  of 
trains,  preventing  repairs  to  the  cars,  interfering  with  station  agents, 
yard  employees,  and  others  for  the  purpose  of  so  interfering  with  the 
business  of  the  railroad  company  as  to  compel  the  railroadcompany 
to  comply  with  the  demand  of  tne  strikers. 

Now,  so  far  as  the  strikers  have  a  lawful  right  to  adopt  that  course, 
and  undoubtedly  they  do  have  a  right,  by  terminating  their  employ- 
ment, to  put  thereby  a  certain  form  of  coercion  upon  the  railroad 
company  itself,  so  far  as  that  lawful  right  exists,  there  is  no  occasion 
for  discussing  it  here. 

The  proposition  I  think  this  committee  will  wish  to  consider  is 
when  strikers  violate  the  legal  rights  of  the  railroad  company  and 
the  public,  then  whether  there  shall  be  or  shall  not  be  an  adequate 
remedy  to  deal  with  that  great  public  wrong. 

In  order  to  get  this  thing  down  to  a  concrete  basis  I  want  to  read 
a  few  extracts  from  the  Daily  Strike  Bulletin,  which  was  published 
at  East  St.  Louis  last  November  during  the  strike  on  the  Illinois 
Central.  This  Daily  Strike  Bulletin  had  a  big  heading  across  the 
front  pafe  called  ''Our  progress";  then  under  the  headmg  of  ''Our 
progress"  it  went  ahead  and  set  out  the  ''progress"  that  had  been 
made  in  preventing  the  running  of  trains  on  the  Illinois  Central, 
every  step  in  this  direction  representing  a  step  in  the  interference 
with  the  rights  of  the  people  of  the  United  States. 

For  example,  under  the  issue  of  November  11,  1911,  there  is  this 
statement  under  the  heading  of  "Our  progress": 

At  EvanavJUe,  Ind.,  the  eituation  remains  as  the  dav  the  strike  was  called. 
Bitginee  failing  on  every  trip  and  freight  yards  aie  badly  blocked.  Fifty  cars  billed 
the  12th  of  October  are  standing  in  the  yards  loaded  with  perishable  goods.  This 
looks  like  normal  business,  doesn't  it  ? 

Bear  in  mind  that  if  that  was  accomplished  by  unlawful  means 
that  accomplishment  represents  an  illegal  act  toward  the  people  of 
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the  United  States  who  are  dependent  upon  that  transportation  serv- 
ice, as  weU  as  an  illegal  act  toward  the  railroad  company.  Here  id 
another  statement  in  the  same  bulletin: 

At  Memphis,  Tenn.,  the  strike  is  showing  its  effect  on  the  company,  as  the  h>lling 
stock  is  helpless.    Passenger  trains  have  to  stop  every  8  or  10  miles  to  aUow  time  to 

g9t  steam  up,  as  the  boilers  are  all  leaking  so  bad  that  it  is  impossible  to  keep  them 
ot. 

Here  is  another: 

Waterloo,  Iowa,  shows  up  fine — ^yards  blocked  with  loaded  freight  cars  that  have 
been  there  for  30  days,  and  nobody  knows  where  these  cars  are  billed  for  or  where 
tiiey  came  from. 

The  reason  nobody  knew  where  they  were  billed  for  or  where  they 
came  from  was  that  people  had  removed  the  cards  which  were 
attached  to  these  cars  which  identified  them,  or  had  destroyed  the 
waybills.  Now,  if  those  acts  were  done  unlawfully,  I  say  tne  rail- 
road companv  in  its  own  ri^ht,  and  in  the  right  of  the  public,  was 
entitled  to  adequate  protection. 

The  Chairman.  The  committee  will  have  to  adjourn  in  a  very  few 
minutes  to  go  upstairs  to  attend  a  session  of  the  Senate,  and  when 
you  reach  a  point  that  you  can  suspend  I  wish  you  would  do  so. 

Mr.  HiNES.  I  will  read  one  or  two  more  of  these  extracts  and  sus- 
pend. I  call  attention  to  the  following  statement  under  the  heading 
of  '*Our  progress"  from  the  Daily  Strike  Bulletin  of  November  15, 
1911.  Tne  headline  is  ** Stops  selling  tickets  south  of  Cairo,  HI." 
Then  there  is  a  subheadline  Bulletin  says  I.  C.  passenger  traffic  is 
tied  up  in  the  South." 

A  bulletin  received  to-day  at  Bumside  from  Cairo,  111.,  says  the  Illinois  Central 
has  stopped  seUine  tickets  to  any  city  south  of  Cairo  and  that  no  train  has  passed 
through  Cairo  souubound  since  yesterday  morning  on  account  of  the  complete  tie-up 
of  the  road  by  the  striking  shopmen. 
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Tickets  are  still  being  sold  in  southern  cities  for  points  north  of  Cairo,  but  trains 
are  later  than  ever.  Freight  trains  are  not  running  at  all  or  are  making  only  short 
trips  between  adjacent  cities.  The  general  traffic  is  tied  up  more  completely  on  the 
southern  half  of  the  road  than  on  the  northern  half. 

A  number  of  people  call  up  the  Daily  Socialist  every  day  to  inquire  whether  con- 
ditions on  the  Illinois  Central  are  such  that  a  passenger  would  be  safe  in  making  a 
trip  to  the  Southern  States. 

Heretofore  the  only  great  inconvenience  suffered  by  the  travelers  have  been  the 
innumerable  and  long  delays  and  dead  stops  on  account  of  engines  'Mying"  on  a  trip. 
But  it  is  impossible  to  say  what  may  happen. 

The  public  and  the  railroads  are  entitled  to  adequate  protection 
against  all  unlawful  adSy  thus  nullifying  the  performance  of  the  public 
duties  of  railroads. 

Now,  I  repeat  that  if  these  acts  of  stoppage  of  interstate  commerce 
were  brought  about  by  unlawful  means  the  railroad  companies  of  the 
country,  and  through  them  the  public,  are  entitled  to  adequate  pro- 
tection to  enable  tnem  to  discharge  their  duties,  and  the  question 
which  I  wish  to  discuss  when  it  suits  the  convenience  of  the  com- 
inittee  to  take  this  matter  up  again  is,  whether  this  bill  unreasonably 
interferes  with  the  adequate  judicial  protection  to  which  the  railroad 
companies  are  entitled  against  unlawful  acts  to  enable  the  railroad 
companies  to  discharge  those  duties  which  are  of  such  vital  impor- 
tance to  the  people  oi  this  country. 
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The  Chaibman.  Let  me  ask  you,  were  any  of  these  acts  which 
you  haye  referred  to  of  such  a  cnaracter  that  an  action  might  haye 
been  maintained  to  enjoin  them  ? 

Mr.  HiNES.  Yes;  I  understand  they  were.  I  understand  such  suits 
were  brought;  and  the  history  of  those  cases  illustrates  the  difficult 
ties  in  enforciog  injunction  m  cases  of  this  sort,  eyen  under  the 
present  procedure,  and  emphasizes  how  much  greater  those  diffi- 
culties would  be  and,  in  fact,  how  impossible  it  would  be  to  get  any 
effectiye  injunctiye  relief  if  this  bill  were  to  become  a  law. 

I  do  not  want  to  do  anything  out  of  the  way,  but  I  would  like  to 
say,  so  far  as  I  haye  obseryed,  this  particular  aspect  of  this  subject — 
that  is,  the  relation  of  this  legislation  to  the  railroads — ^has  neyer 
been  brought  clearly  to  the  attention  of  either  House,  and  I  regard 
the  analyses  that  I  make  as  a  matter  of  yery  great  interest  to  the 
railroads;  and  I  want  to  express  the  hope  that  if  it  will  suit  the 
conyenience  of  the  committee  as  many  members  of  the  committee  as 
possible  will  be  present  to  hear  this  branch  of  the  discussion. 

The  Chairman.  We  will  now  take  a  recess  until  2.30  o'clock  p.  m. 

'    Thereupon  at  12  o'clock  p.  m.  the  subcommittee  took  a  recess  until 
2.30  o'clock  p.  m. 

AFTER   RECESS. 

The  subcommittee  met  after  recess  at  2.30  p.  m. 

Present:  Senators  Sutherland  (chairman),  Koot,  and  O'Gorman. 

The  Chairman.  You  may  proceed,  Mr.  Hines. 

Mr.  Hines.  As  I  stated  just  before  the  recess  was  taken,  I  think 
so  far  as  the  railroad  companies  are  concerned  the  inquiry  should 
be  whether  this  bill  impairs  the  eflFectiye  remedy  to^  which  the  rail- 
road company  and  the  interest  of  the  public  is  entitled  by  way  of 
protection  against  wrongful  acts.  Of  course  it  should  be  borne  in 
mind  that  this  bill  relates  only  to  relief  in  equity  and  that  equity 
only  affords  relief  in  these  matters  when  there  is  no  adequate  remedy 
at  law.  If,  therefore,  we  find  the  situation  to  be  that  there  is  a 
wrongful  act  as  to  which  the  railroad  company  needs  equitable  relief 
and  as  to  which  this  bill  affords  no  relief  in  equity,  then  the  situation 
is  that  in  that  respect  the  railroad  company  is  denied  any  remedy 
whateyer,  for  it  could  not  go  into  eqmty  under  the  present  practice 
unless  the  remedy  at  law  was  inadequate.  Then  the  proposition  is, 
granting  that  the  remedy  at  law  is  inadec^uate,  this  bill  preyentB 
the  only  remedy  that  is  left  in  the  eyent  it  denies  the  injunctiye 
process  in  any  case  of  wrongful  acts. 

A  railroad  strike  involves  greai  extent  of  territory ,  vast  numbers 
of  strikers,  and  frequently  discloses  thai  the  vocal  communities  sympor' 
ikize  with  the  strikers  in  stopping  interstate  commerce. 

Preliminary  to  discussing  the  first  section  of  the  bill,  or  rather 
section  263  as  proposed  to  be  amended  b^  this  bill,  I  want  to  call  your 
attention  to  the  situation  which  in  practice  confronts  a  railroad  com- 
pany in  the  case  of  a  serious  strike. 

Tne  strikers  seek  to  carry  their  point  by  obstructing  the  railroad 
company  in  the  conduct  of  its  business;  m  other  words,  they  seek 
to  carry  their  point  by  preyenting  the  rendition  of  the  public  seryice 
which  it  is  the  railroaa  company's  business  and  its  statutory  duty 
to  render.     It  is  well  hiiown  among  railroad  people  in  deaUng  with 
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these  situations  that  a  great  deiU  of  the  obetructicm  occurs  at  ^aoes 
along  the  lines  where  the  local  officers  are  in  sjrmpathy  wim  Uie 
strikers  and  show  little,  if  any^  disposition  to  assist  in  keepiiu^  the 
railroad  open  for  operation,  llieir  primary  interest  seems  to  he  on 
behalf  of  the  strikers,  and  their  interest  on  the  broader  proposition 
of  keeping  open  a  channel  of  comjneroe  is  more  remote  and  aoes  not 
influence  them.  In  some  instances  the  towns  where  the  trouble  occurs 
are  small  and  the  strikers  are  probably  in  the  majority  and  are  the 
majority  of  voters,  and  in  that  event  you  have  a  situation  where  at 
|;reat  public  instrumentality  is  absolutely  at  the  mercy  of  a  hostile 
local  community,  unless  there  is  relief  by  some  Federal  tribunal. 

Now  let  us  assume  the  case  where  a  railroad  finds  its  operations 
are  to  be  paralyzed  by  some  unlawful  acts  of  a  strike  and  desires  to 
get  relief  through  an  injunction.  I  am  putting  this  case  for  the  pur- 
pose of  illustrating  the  operation  of  section  263  of  this  bill,  wnich 
regulates  the  issue  of  restraining  orders.  The  railroad  company  finds 
that  in  a  given  judicial  district  it  has  several  hundred  mites  of  rail- 
road, perhaps  a  thousand  miles  or  more:  that  there  are  several  hun- 
dred and  perhaps  several  thousand  strikers  in  that  judicial  district 
scattered  over  tUs  wide  extent  of  territory,  perhaps  more  than  a 
day's  journey  from  where  the  court  sits.  Under  those  conditions  the 
railroad  company  files  its  bill  in  the  United  States  district  court 
and  applies  for  an  interlocutory  injunction. 

Section  26S  so  limits  restraining  order  that  it  wiU  expire^  before 
interlocutory  injunction  can  issue^  so  that  the  public  interest  wiU  nave 
n4>  protection  in  the  interval. 

Section  263  would  operate  on  that  situation  and  I  read  a  portion 
of  that  section  in  order  to  show  just  how  it  would  operate: 

No  injunction,  whether  interlocutory  or  permanent,  in  caaes  other  than  thoae 
described  in  section  266  of  this  title,  shall  be  issued  without  previou^  notice  and  an 
opportunity  to  be  heard  on  behalf  of  the  parties  to  be  enjoined,  which  notice,  tojiether 
witii  a  copy  of  the  bill  of  complaint  or  other  pleading  upon  wnich  the  appUcatum  for 
each  injunction  wQl  be  ba0ed,  shall  be  served  upon  me  parties  sought  to  be  en]oined» 
a  reasonable  time  in  advance  of  such  application. 

The  company  is  now  dealing  with  a  situation  where  there  are 
several  hundred  or  perhaps  several  thousand  people  to  be  enjoined, 
and  they  are  scattered  over  a  territory  of  possibly  several  hundred 
miles  in  extent.    Then  there  is  a  provision — 

But  if  it  shall  appear  to  the  satisfaction  of  court  or  judge  that  immediate  and  irrep- 
arable injury  is  likely  to  ensue  to  the  complainant,  and  that  the  giving  of  notice  of  the 
application  or  the  delay  incident  thereto  would  probably  permit  the  doing  of -the  act 
souj^ht  to  be  restrained  oefore  notice  could  be  served  or  hearing  had  thereon,  the  court 
or  judge  may,  in  his  discretion,  issue  a  temporary  restraining  order  without  notice. 
Every  such  order  shall  be  endorsed  with  the  oate  and  hour  of  issuance,  shsdl  be  forth- 
with entered  of  record,  shall  define  the  iniury  and  state  why  it  is  irreparable  and  why 
the  order  was  granted  without  notice,  ana  snail  by  its  terms  expire  within  such  time 
after  entry,  not  to  exceed  seven  days,  as  the  court  or  judge  may  fix,  etc. 

Then  we  have  this  situation:  The  railroad  company  in  order  to 
makes  its  motion  for  this  interlocutory  injunction  must  serve  notice, 
together  with  a  copy  of  the  bill  of  complaint,  on  each  of  the  parties 
sought  to  be  enjoined  a  reasonable  time  in  advance  of  the  applica- 
tion for  the  interlocutory  injunction.  Of  course  it  would  be  abso- 
lutely impossible,  even  if  the  party  to  be  enjoined  did  not  make  a 
studied  effort  to  avoid  service  of  that  notice,  to  serve  notice  on  sev- 
eral  hundred  or  several  thousand  parties  to  be  enjoined  within  the 
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course  of  a  few  days.  But  granting  that  the  court  puts  the  construc- 
tion on  it — and  I  am  by  no  means  certain  that  it  wiH — that  service 
on  a  representative  number  of  persons  sought  to  be  enjoined  will 
suffice,  it  will  still  probably  be  held  that  that  notice  shall  be  servea 
on  persons  in  several  parts  of  the  territory.  That  being  true,  it  is 
necessary  for  the  company  to  serve  this  notice  with  a  copy  of  the 
bill  of  complaint  on  people  in  widely  different  scattered  parts  of  the 
territory,  perhaps  several  hundred  miles  in  extent,  ana  after  that 
service  shall  have  been  made  a  reasonable  time  must  elapse  before 
the  application  of  the  interlocutory  injunction  shall  be  maae. 

Senator  O'Gorman,  I  was  just  at  the  point  of  explaining  the  prac- 
tical application  of  the  provision  in  the  proposed  section  263  Ynth 
respect  to  the  limitation  of  the  restraining^  orders  to  seven  days  in  a 
case  where  a  railroad  companv  has  occasion  to  file  a  bill  to  enjoin 
strikers.  I  was  pointing  out  tnat  upon  the  filing  of  the  bill  the  rail- 
road company  would  be,  I  assume,  at  the  least  expected  to  serve 
notice  of  the  motion  for  an  interlocutory  injunction  upon  a  fairlj 
representative  portion  of  the  persons  sought  to  be  enjoined,  those 
persons  being  probably  scattered  over  several  hxmched  miles  of  rail- 
road* that  is,  all  the  railroad  of  the  company  within  the  judicial 
district.  That  after  such  notice  should  be  served  a  reasonable  time 
would^  have  to  elapse  before  the  application  could  be  made.  The 
court  in  determining  that  reasonable  time  would  be  influenced  by  the 
fact  that  the  persons  sought  to  be  enjoined  and  upon  whom  notice 
had  been  served,  lived  some  distance  from  the  place  where  the  appli- 
cation was  to  be  heard,  possibly  several  hundred  miles,  because  the 
application  would  have  to  be  heard  at  some  one  place  in  the  judiciid 
district,  and  the  judicial  district  might  embrace  several  hundred  miles 
of  railroad  which  was  affected  by  a  strike.  Upon  the  hearing  of  that 
motion  for  interlocutory  injunction  the  court  or  judge  would  Be  caBed 
upon  to  consider  very  voluminous  affidavits  as  to  the  facts,  and  doubt- 
less a  lengthy  discussion  as  to  the  law  and  in  a  matter  of  such  delicacy 
no  doubt  would  want  time  to  consider,  before  determining,  whether 
an  interlocutorv  injunction  should  issue. 

Putting  all  those  conditions  together  in  the  case  of  a  railroad  com- 
pany, it  seems  very  certain  that  the  court  would  not  be  in  a  nosition 
to  issue  an  interlocutory  injunction  within  seven  days  from  tne  time 
of  the  filing  of  a  bUl.  The  result  would  be  that  under  this  provision, 
limiting  the  duration  of  the  restraining  order  to  seven  days  from  the 
time  of  its  entry,  that  order  would  expire  before  the  court  would  be 
prepared  to  make  its  interlocutory  order  of  injunction,  leavmg  an 
interval  there  during  which  no  restraining  order  or  injunction  would 
be  in  effect,  during  which  the  strikers  would  not  be  restrained  at  all 
by  any  order  of  the  court,  during  which  they  might  do  all  the  acts 
sought  to  be  restrained,  and  by  the  time  the  court  was  ready  to  issue 
its  mterlocutory  injunction  the  damage  sought  to  be  avoided  might 
be  accompliahed. 

Now,  there  is  a  provision  here  in  line  19.  page  2,  that  this  restrain- 
ing order  shall  not  "exceed  seven  days,"  "Umess  within  the  time  so 
fixed  the  order  is  extended  or  renewed  for  a  like  period,  after  notice 
to  those  previously  served,  if  any,  and  for  good  cause  shown,  and  the 
reasons  for  such  extension  shall  be  entered  of  record." 

I  submit  that  that  provision  is  absolutely  unworkable  in  the  case 
of  a  railroad  company  seeking  to  enjoin  a  numerous  body  of  strikers. 
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When  a  railroad  company  files  its  bill  it  must,  under  this  section, 
begin  to  serve  upon  the  parties  to  be  enjoined,  notice  of  the  applica- 
tion for  interlocutory  order  of  injunction  as  rapidly  as  possible. 
Presumably  by  the  expiration  of  seven  days  the  notice  will  have  been 
served  on  a  consideraole  number,  but  the  court  is  not  permitted  to 
extend  its  restraining  order  unless  before  such  extension  shall  be 
made  there  shall  be  notice  of  such  extension  to  those  who  have  been 
previously  served  with  notice  of  motion  for  the  interlocutory  injunc- 
tion. In  other  words,  the  more  diligent  the  railroad  companjr  is  in 
promptly  serving  the  parties  to  be  enjoined  the  more  people  it  has 
to  serve  again,  before  it  can  get  an  extension  of  the  restraining  order 
beyond  the  first  seven  daj^s.  That  makes  the  provision  utterly  un- 
workable and  leaves  the  situation  where  the  restraining  order  will 
expire  by  lapse  of  time  before  the  court  is  in  a  position  to  grant  the 
interlocutory  injunction.  So  that,  bearing  in  mind  the  proposition 
I  referred  to  before  recess,  that  the  railroad  company  is  engaged  in 
a  public  service  and  is  seeking  to  enjoin  the  strikers  tor  the  purpose 
of  enabling  the  company  to  continue  to  perform  that  public  service, 
we  have  here  a  limitation  upon  the  issue  of  restraining  orders  which 
will  make  it  impracticable  to  secure  in  the  public  interest  an  effective 
judicial  restraint  prior  to  the  time  when  the  court  is  able,  after  notice, 
after  hearing,  after  considering,  to  issue  its  interlocutory  injunction. 
I  submit  therefore  that  as  apphed  to  railroad  companies  this  provision 
will  be  particularly  unjust  and  oppressive,  and  this  legislation  would 
necessarily  react  principally  upon  the  public  itself,  because  it  is  the 
public  which  suffers  when  railroad  trains  are  prevented  from  moving. 

Apparently  section  26S  places  same  disability  upon  the  Govemme^ 
itself  as  upon  tJie  railroads. 

I  wish  to  call  attention  to  the  further  fact  that  apparently  this 
section  263  would  operate  in  all  cases  of  applications  for  injunctions 
except  those  cases  covered  by  section  266  or  the  judiciary  code,  and 
therefore  would  operate  against  the  Gk)verQment  if  the  Uovemment 
seeks  to  obtain  an  injunction  under  the  antitrust  act  or  under  the 
interstate  commerce  act.  Even  the  Government  itself  could  not 
have  a  restraining  order  for  more  than  seven  days  and  before  t^e 
court  would  be  in  position  to  determine  upon  issuing  an  interlocutoiy 
order  of  injunction  in  a  matter  of  such  gravity  as  would  bring  the 
Government  into  the  case,  the  seven  days  would  have  expired,  and 
if  this  bill  is  operative,  there  would  be  no  way  in  which  the  Govern- 
ment could  protect  itself  from  a  violation  of  the  antitrust  act  or  the 
interstate  commerce  act  between  the  lapse  of  that  seven  days  and  the 
time  when  the  court  was  prepared  to  decide  upon  the  issue  of  an 
interlocutory  injimction. 

Section  266a  apparenUy  requires  the  Government  itself  to  give  bond 
to  pay  damages  to  defendants  wrongfully  enjoined. 

The  next  section,  266a,  relates  to  the  giving  of  security.  I  am  not 
advised  that  that  section  itself  would  be  particularly  embarrassing 
to  railroad  companies.  My  impression  is  that  genercdly  they  are 
required  to  and  do  give  security  when  they  apply  ror  injunctions,  but 
I  call  the  committee's  attention  to  what  appears  to  be  the  situation, 
that  that  section  would  seem  to  be  a  limitation  upon  the  Govern- 
ment itself.  If  the  Government  seeks  an  injimction,  apparently  the 
issuance  of  the  injunction  must  depend  upon  the  Government  giving 
security  *'in  such  sum  as  the  judge  or  court  may  deem  proper,  con- 
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ditioned  upon  the  payment  of  such  coste  and  damages  as  may  be 
incurred  or  suffered  by  any  party  who  may  be  found  to  have  been 
wrongfully  eniomed  or  restramed  thereby/' 

Semon  26ob  is  ambiguous  and  is  likely  to  he  construed  so  as  to 
embarrass  the  obtaining  of  effective  injunctions  against  wrongful  acts 
seriously  injurious  to  the  public  interest, 

I  come  now  to  section  266b  and  as  to  this  section  a  great  deal 
depends  upon  the  question  of  construction.  The  section  is  ambiguous 
and  it  may  be  decided  in  such  a  way  as  not  to  cause  many  of  the 
difficulties  I  will  refer  to.  On  the  other  hand,  it  may  be  construed 
in  such  a  way  as  to  cause  those  difficulties. 

Section  266b  apparently  confines  injunction  to  prohibition  of  specified 
acts  and  does  not  allow  any  general  clause.  This  would  faciMate 
evasion  and  impair  proper  effectiveness. 

Section  266b  says:  **That  every  order  of  injunction  or  restraining 
order  shall  set  forth  the  reasons  for  the  issuance  of  the  same,  shall 
be  specific  in  terms,  and  shall  describe  in  reasonable  detail,  and  not 
by  reference  to  the  bill  of  complaint  or  other  document,  the  act  or 
acts  sought  to  be  restrained." 

That  says,  *'the  order  of  injunction  shall  be  specific  in  terms  and 
shall  describe  in  reasonable  detail  the  act  or  acts  sought  to  be 
restrained." 

It  is  a  serious  question  whether  that  would  admit  of  the  courts, 
after  describing  certain  acts,  adding  a  general  clause  enjoining  the 
doing  of  similar  acts  or  acts  with  a  similar  purpose.  Apparently  the 
section  does  not  contemplate  any  general  clause  of  that  character 
because  it  says  without  Qualification  that  the  injunction  shall  be 
specific  in  terms  and  shall  describe  in  reasonable  detail  the  act  or 
acts  sought  to  be  restrained.  I  wish  to  point  out  that  it  is  particu- 
larly true  in  the  case  of  railroad  companies  that  it  is  impossible  to 
fix  the  particular  acts  which  may  be  done  to  accomplish  tne  purpose 
of  interfering  with  the  running  of  trains.  I  will  suggest  a  few 
instances  which  have  come  to  my  attention  which  will  f amtly  surest 
the  unlimited  opportunities  for  the  exercise  of  ingenuity  in  thinfing 
up  new  acts  of  obstruction  which  may  not  be  specified  by  the  court. 

In  a  strike  several  years  ago  upon  one  of  the  western  railroads  the 
locomotive  boilers  were  secretly  tampered  with  so  that  the  damage 
was  not  immediately  apparent,  but  when  the  locomotive  got  out 
on  the  road  it  would  fad.  It  would  thereby  delay  the  train  and 
obstruct  the  tracks.  Emery  was  put  into  the  journals,  so  that  when 
the  train  got  under  way  there  would  be  a  hot  box  and,  as  a  conse- 
quence, delay.  In  a  more  recent  case  of  a  strike  on  a  railroad. either 
ttie  striken  or  pereons  interested  with  them  would  go  into  the  rail- 
road yards  and  tear  off  the  cards  which  were  tacKed  on  the  cars 
for  the  purpose  of  identifying  the  cars  and  showing  their  destina- 
tion so  that  the  switchmen  might  know  where  to  take  them.  Others 
would  take  cards  from  one  car  and  tack  them  on  other  cars,  with  the 
result  that  cars  would  be  sent  to  the  wrong  place,  and  so  much 
inconvenience  would  be  caused  to  the  shipping  public  as  well  as  to  the 
railroad  company.  Others  would  intercept  boys  carrying  waybills, 
switching  cards,  etc.,  from  one  part  of  the  yard  to  the  other  and  take 
those  records  and  destroy  them,  therefore  leaving  the  entire  force  in 
ignorance  as  to  what  should  be  done  with  certain  traffic.     Others 
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would  uj]ge  employees  to  mix  up  the  freight  and  falsify  the  records 
for  the  similar  purpose  of  obstructing  the  conduct  of  the  company's 
business.  In  other  cases  the  employees  were  stoned  and  the  pasBen- 
^ers  terrorized  by  that  conduct.  No  matter  how  industrious  and 
ingenious  the  complainant's  counsel  may  be  and  the  court  may  be, 
it  would  be  utterly  impossible  to  specify  in  the  order  of  injunction 
all  the  acts  which  it  would  be  necessary  to  restrain  in  order  to  protect 
the  operation  of  the  trains. 

•  So,  if  section  266b  should  be  given  that  meaning  and  be  regarded 
as  precluding  any  general  clause  restraining  all  other  acts  similar 
to  those  specified  and  restraining  all  other  acts  of  similar  effect,  the 
residt  woiild  be  that  it  would  simply  be  an  invitation  to  the  strikers 
to  think  up  some  new  act  in  addition  to  those  which  the  court  and 
counsel  for  complainant  were  unable  to  think  of,  as  those  acts  could 
be  done  with  impunity  until  there  might  be  a  further  interlocutory 
injunction  issued. 

Section  266h  is  calculated  to  narrow  the  injunction  so  as  to  inpite  the 
ddiheraie  commission  of  the  prohibited  acts  by  numerous  persons  who 
oudhi  to  be  compelled  to  respect  the  court^s  order. 

That  section  further  provides  that  the  injunction — 

shall  be  binding  only  upon  the  parties  to  the  suit,  their  agents,  servants,  employees 
and  attorneys,  or  those  in  active  concert  with  them,  and  who  shall  by  personal  service 
or  otherwise  have  received  actual  notice  of  the  same. 

It  is  entirely  possible  that  this  clause  could  be  construed  in  a  liberal 
way  sufficient  to  give  the  courts  practically  the  power  which  they  now 
exercise  in  dealing  with  a  situation  so  as  to  control  it  effectively.  On 
the  other  hand  it  is  possible  and  perhaps  probable  that  it  will  be 
assumed  t^at  the  intention  of  Congress  was  to  change  the  law,  or 
else  the  provision  would  not  have  been  adopted,  and  it  will  therefore 
be  construed  as  limiting  the  doctrines  now  applied  by  the  courts. 
Therefore,  this  language  may  be  the  soiuxse  of  considerable  difficulty 
and  of  itself  ma^  seriously  embarrass  railroad  companies  in  thev 
effort  to  keep  their  properties  in  operation  in  case  of  a  strike. 

We  have  already  found  in  section  263,  at  the  top  of  page  two,  the 
specific  requirement  that  notice  of  an  interlocutory  injunction  must 
be  served  upon  the  parties  sought  to  be  enjoined.  Then  section 
266b  says  that  the  injimction  shall  be  binding  only  upon  the  parties 
to  the  suit,  their  agents,  servants,  employees,  and  attorneys,  or  those 
m  active  concert  with  the  parties  to  the  suit.  I  presume  the  parties 
to  the  suit  would  be  only  those  persons  named  as  oefendants  who  were 
actually  before  the  court  by  service  of  process  and  it  might  well  be 
that  the  courts  would  construe  this  clause  in  such  a  way  as  to  mean 
that  nobody  could  be  held  bound  by  the  injunction  unless  the  person 
held  for  contempt  was  one  of  the  individuals  named  as  defendant  and 
who  had  been  served  with  process,  or  an  agent,  servant,  or  employee, 
0r  attorney  of  somd  one  oi  those  individuals  so  named  and  served, 
or  a  person  in  active  concert  with  the  specific  individuals  who  had 
been  named  as  defendants  and  served  with  process. 

Now,  if  the  matter  be  narrowed  in  that  way,  undoubtedly  the 
courts  will  have  less  latitude  than  they  now  have  to  give  effect  to  the 
injunctions  which  they  issue,  and  it  is  a  very  serious  question  as  te 
how  that  portion  of  tne  section  will  be  construed.  There  will  be  a 
tendency  te  assume  that  Congress  intended  to  change  the  law  or  it 
would  not  have  enacted  the  provision,  and  if  it  does  change  the  law 
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SO  as  to  narrow  it  in  that  way  there  will  be  a  substantial  embarrass- 
ment in  the  effective  enforcement  of  these  injunctions. 

The  Chairman.  I  wish  you  would  point  out  in  what  particular 
that  would  narrow  the  power  of  the  court  ? 

Mr.  Hines.  Understand,  Mr.  Chairman,  an  injunction  of  this  sort 
generally  issues  in  a  case  where  there  is  a  vast  conspiracy  among 
several  hundred  or  several  thousands  of  laborers  to  coerce  the  rail- 
road company  into  granting  their  demands.  Of  course,  a  thousand 
Eeople  can  not  be  named  in  the  bill  and  served  with  process.  Per- 
aps  only  a  few  can  actually  be  reached  and  served  with  process.  It 
would  be  easier  to  satisfy  the  courts  that  some  person  not  served  with 
process  and  not  named  was  connected  with  tnis  general  conspiracy 
than  it  would  be  to  satisfy  the  court  that  a  specific  individual  alleged 
to  have  violated  the  injunction  had  a  direct  individual  connection 
with  some  of  the  specific  individuals  who  had  been  named  and  served 
with  process. 

I  point  that  out  as  a  danger  to  be  apprehended,  not  necessarily 
that  the  courts  would  construe  it  in  that  way,  but  I  think  when  the 
committee  is  called  upon  to  deal  with  a  situation  which  involves  the 
question  of  an  effective  remedy  for  the  railroads  of  the  countrjr  in 
their  efforts  to  render  the  public  service  which  the  statute  requires 
them  to  render,  the  committee  has  to  be  cautious  not  to  adopt  any 
language  which  can,  by  any  possibility  be  so  construed  as  to  narrow 
the  operation  of  the  injunction  and  embarrass  the  courts  in  their 
carrying  it  into  effect. 

Section  266b  by  using  term  ^^ active  concert^'  may  permit  the  in- 
junction  to  be  defied  by  oM  whose  acts  are  afiirmaiivety  approved  by 
the  strikers, 

I  want  to  call  attention  to  another  particular  which  I  think  is  of 
even  more  importance  than  the  one  i  have  just  mentioned.  The 
latter  portion  of  the  section  says  the  injunction  '^ shall  only  be  bind- 
ing upon  the  parties  to  the  suit,  their  agents,  servants,  employees, 
and  attorneys^  or  those  in  active  concert  with  them/'  etc.  Now,  let 
us  assume  this  situation:  That  the  injunction  is  issued,  running 
against  the  defendants  and  their  associates,  who  are  members  of  a 
labor  union,  and  all  others  in  active  concert  with  them.  Suppose  the 
union  complies  with  the  injunction  and  does  nothing  to  violate  it, 
but  that  under  cover  of*  the  excitement  and  confusion  incident  to  the 
strike,  outsiders  come  along  and,  with  full  notice  of  the  injunction, 
elect  on  their  own  motion,  so  far  as  any  proof  can  be  had,  to  do  the 
things  which  the  injunction  has  prohibitea.  It  ought  to  be  construed 
that  these  persons,  by  their  action,  had  constituted  themselves  the 
representatives  of  the  strikers,  or  had  associated  themselves  with  the 
strikers  in  such  sense  that  their  deUberate  doing  of  these  acts  with 
knowledge  of  the  injunction  was  a  contempt  oi  court.  But  I  fear 
this  bill  is  open  to  construction  that  the  words  ''active  concert *' 
mean  the  active  cooperation  of  the  two  sides;  that  is,  not  only  must 
the  outsider  of  his  own  motion  elect  to  do  the  act,  but  in  order  to 
show  contempt  of  the  injunction  it  must  be  proved  that  he  did  it 
with  the  approval  of  the  strikers,  because  it  is  hard  to  imagine  a 
concert  which  has  only  one  side  to  it.  A  concert  impUes  cooperation 
and  it  may  well  be  that  a  man's  associating  himself  with  the  strikers 
and  doing  these  things  on  their  behalf  would  be  said  not  to  show 
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active  concert  with  the  strikers,  if  the  strikers  themselves  were 
not  encouraging  and  approving  his  acts,  and  the  burden  of  showing 
that  they  did  encourage  and  approve  his  acts  would  be  exceedingly 
difficult. 

The  Chairman.  If  you  know,  what  is  claimed  to  be  the  particular 
evil  existing  under  the  present  methods  of  enforcing  the  law  that 
calls  for  this  provision  ? 

Mr.  HiNES.  Mr.  Chairman,  I  do  not  know  of  any.  I  have  heard  a 
vague  statement. 

Mr.  Chairman.  I  have  heard  nothing  and  I  would  like  to  be  in- 
formed if  there  is  an  objection  about  it. 

Mr.  HiNES.  I  have  heard  a  vague  statement  that  blanket  injunc- 
tions which  were  issued  were  a  great  injustice,  but  my  attention  has 
never  been  called  to  one  which  has  not  been  so  guarded  as  to  protect 
the  riffhte  of  the  defendant  and  to  protect  any  man  from  being 
imjustly  pursued. 

The  Chairman.  I  am  speaking  of  the  latter  part  of  the  section 
to  which  you  refer. 

Mr.  HiNES.  I  am  not  able  to  point  out  any  case  where  there  has 
been  an  abuse  which  calls  for  this  provision,  and  I  assume  that  the 
gentlemen  who  favor  it  will,  if  they  can,  sustain  it  by  pointing  out 
ca^es  of  that  character. 

So  that  question  of  active  concert  is  a  pretty  serious  matter.  A 
court  of  equitv  dealing  with  this  whole  situation  can  tell  whether 
an  outsider,  who  with  notice  of  the  injunction  has  wilfully  done  the 
thing  the  court  had  prohibited,  has  elected  to  bring  himself  in  as  a 
representative  or  as  an  associate  of  the  strikers  in  such  a  way  that 
he  may  be  properly  punished  for  contempt.  But  if  in  addition  the 
burden  must  be  maintained  that  he  was  in  active  concert  with  the 
strikers,  which  may  be  held  to  imply  an  encouragment  on  the  part 
of  the  strikers  of  his  doing  that  thing,  it  is  a  serious  question  whether 
the  outsider  could  be  held. 

There  is  a  still  broader  aspect  of  this  matter  upon  which  very  serious 
doubt  may  be  tlu'own  by  this  provision.  The  courts  recognize  two 
sorts  of  contempt,  one  where  the  court's  action  might  he  called 
remedial,  where  a  party  to  the  suit  or  his  representative  or  someone 
who  has  associated  himself  with  the  party  to  the  suit,  does  something 
in  violation  of  the  injunction.  There,  by  way  of  affording  the  com- 
plainant the  remedv  to  which  he  is  entitled,  the  court  will  punish  the 
person  who  has  violated  the  injunction.  But  there  is  another  phase 
of  the  matter  that  the  cases  refer  to,  and  that  is  where  a  man  is  an 
outsider  and  can  not  be  construed  as  in  any  way  identified  with  the 
defendants  or  associated  with  them,  but  has  simply  in  a  perfectly 
deliberate  and  willful  way  done  the  thing  the  court  prohibited.  The 
courts  sa^p"  in  a  case  of  that  sort,  while  the  complainant  can  not  insist 
upon  punishment  for  contempt  as  a  part  of  the  remedy  to  which  he  is 
entitled  against  the  defendants,  nevertheless  the  court  in  upholding  the 
the  administration  of  justice  can  punish  any  man  who  willfully  ob- 
structs the  performance  of  justice  by  deliberately  doing  a  thing  which 
the  court  has  prohibited.  They  say,  entirely  outside  of  who  is  techni- 
cally bound  by  the  injunction,  every  member  of  the  public  is  bound  to 
respect  the  enforcement  of  justice  to  that  extent  ana  can  not  willfully 
ana  without  any  justification  do  a  thing  which  the  court  has  pro- 
hibited.    But  it  is  a  serious  question  under  this  section  whether  that 
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remedy  would  remain  with  the  court  itself  for  the  upholding  of  justice. 
Where  it  is  said  without  qualification  that  the  order  of  injunction  shall 
not  bind  such  a  man,  it  may  well  be  said  that  he  is  not  bound  to  respect 
it;  that  the  supreme  legislative  body  has  said  he  may  do  as  he  pleases 
in  regard  to  that,  even  though  he  does  thwart  the  administration  of 
justice.  That  is  an  additional  feature  which  would  tend  to  impair  the 
effective  administration  of  the  law  in  cases  of  this  character. 

If  the  prohibited  act  is  unlawful  even  for  the  strikers  it  can  not  be 
appropriate  for  outsiderSy  who  do  7u>t  Juwe  even  the  justification  the 
strikers  would  have.  Hence  Congress  should  not  unnecessarily  enable 
outsiders  to  defy  injunctions  issued  in  the  public  interest. 

I  want  to  suggest  this  idea:  While  this  part  of  the  bill  is  general  and 
appUes  to  injunctions  by  the  Government  for  any  violation  of  the  anti- 
trust act  or  the  interstate  commerce  act  and  appUes  to  any  injunction 
by  anybody,  it  is  particularly  true  in  the  case  of  injunction  sought  by 
railroad  companies  to  prevent  the  obstruction  of  the  operation  oi  their 
trains,  that  tne  situation  is  peculiarly  one  where  the  tmngs  prohibited 
are  not  an  injustice,  in  fact,  against  anybody,  unless  it  is  the  people 
who  are  the  direct  parties  or  associated  with  the  parties ;  that  is,  the 
labor  union  itself.  Certainly  no  outsider  can  complain  that  any  right 
of  his  has  been  interfered  with  by  this  injunction.  No  good  citizen 
even  identified  in  interest  with  the  labor  union  ought  to  do  the  things 
prohibited  by  the  injunction,  but  certainly  the  outsiders  who  have  not 
even  interest  with  the  labor  union  have  no  special  standing  to  insist 
that  their  rights  as  citizens  are  interfered  with  if  they  are  prevented 
from  doing  the  things  which  the  labor  union  is  prevented  from  doing. 
Therefore,  so  far  as  any  general  consideration  is  concerned,  tliis  seems 
to  be  the  last  case  in  the  world  where  Congress  ought  to  construct  a 
series  of  loop  holes  for  letting  outsiders  escape  who  have  been  trying 
to  break  in  and  cause  trouble.  They  are  not  doing  it  as  good  citizens, 
and  if  a  situation  must  exist  where  Congress  must  err,  on  one  side  or 
the  other,  certainly  it  is  better  to  err  on  the  side  of  enforcing  pubUc 
justice  and  keeping  open  the  channels  of  commerce  rather  than  to  err 
on  the  side  of  encouraging  outsiders  who  have  not  even  the  interest  of 
the  labor  union  to  justify  them  to  come  in  and  perform  these  ob\dously 
unlawful  acts  in  a  willful  and  dehberate  way. 

Union  labor  can  not  favor  the  escape  of  outsiders  whose  lawless  acts 
defy  the  injunctions j  because  those  lawless  acts  are  always  disclaimed  and 
deplored  by  union  labor. 

We  know  in  all  of  these  troubles  when  these  disorders  occur  the  labor 
union  disclaims  and  deplores  them  and  says  it  was  not  done  by  them 
or  the  people  associated  with  them.  That  being  true,  I  take  it  the 
labor  unions  would  have  no  objection  to  the  punishment  of  these  out- 
side parties.  The  labor  unions  say  that  are  not  responsible  for  the 
lawless  acts,  they  did  not  encourage  them,  and  they  do  not  want  these 
outside  parties  to  do  these  lawless  acts.  If  that  is  so,  then  so  far  as 
the  labor  unions  are  concerned  they  can  not  grieve  if  these  outsiders 
are  caught  by  the  injunction  and  prevented  from  doing  things  that 
the  labor  unions  profess  to  condemn  and  that  no  good  citizen  ought 
to  do. 

First  para^aph  of  section  266c  seeks  to  narrow  foundations  of  equit- 
able intervention  ana  to  impair  the  just  remedies  of  complainants  and  the 
public,  although  justice  to  the  defendants  does  not  require  such  impairment. 
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Coming  to  section  266c,  the  first  paragraph  of  that  section,  begin- 
ning on  fine  15  of  page  3,  reads  as  follows: 

That  no  restraining  order  or  injunction  shall  he  granted  hy  any  court  of  the  United 
States,  or  a  judge  or  th  judges  thereof,  in  any  case  between  an  employer  and  em- 
ployees, or  between  employers  and  employees,  or  between  employees,  or  oetween  per- 
sons employed  and  persons  seeking  employment,  involving  or  growing  out  of  a  dispute 
concerning  terms  or  conditions  of  employment,  unless  necessary  to  prevent  irrepar- 
able injuiy  to  property  or  to  a  property  right  of  the  party  making  the  application,  for 
which  injury  tnere  is  no  adequate  remedy  at  law,  and  such  property  or  property  right 
must  be  described  with  particularity  in  the  application,  which  must  be  in  writing  and 
sworn  to  by  the  applicant  or  by  his  agent  or  attorney. 

Referring  to  the  first  part  of  section  266c,  that  no  injunction  shall 
be  granted  in  these  labor  disputes  unless  necessary  to  prevent  irrep- 
arable injury  to  property  or  to  property  rights  of  the  party  making 
the  appUcation  for  which  injury  there  is  no  adequate  remedy  at  law, 
and  such  propertj  or  property  Hghts  must  be  d^cribed  with  particu- 
larity  in  tne  apphcation,  which  must  be  in  writing  and  sworn  to  by  the 
apphcant,  or  oy  his  agents,  or  by  his  attorney.  That  portion  of  that 
section  shows  a  studied  effort  in  these  labor  suits  to  narrow  as  much 
as  possible  the  basis  for  any  injunction  at  all. 

Limitation  to  property  rights  seemed  desianed  to  exclude  remedies  to 
protect  the  person  aria  to  protect  personal  freedomy  although  those  remedies 
are  particularly  necessary  in  labor  disputes. 

Tne  limitation  absolutely  to  property  or  to  property  rights  seems 
to  narrow,  at  least  somewhat,  the  basis  for  equitable  intervention. 
Pomeroy,  in  the  sixth  volume  of  his  work  on  equity,  page  579,  seems 
to  recognize  that  equity  will  intervene  to  protect  the  right  of  personal 
freedom  of  a  man  to  come  to  and  from  his  work  and  puts  the  interven- 
tion on  the  ground  of  protecting  that  element  of  personal  freedom. 
We  fijid  in  other  cases  the  general  statement  that  while  equity  juris- 
diction will  not  be  exercised  for  the  enforcement  of  criminal  law,  yet 
it  may  be  exercised  for  the  protection  of  civil  rights.  It  is  true  gen- 
erally, and  perhaps  it  is  particularly  true  in  the  case  of  a  railway  com- 
pany, that  it  wilt  always  be  possible  to  demonstrate  the  existence  of 
a  property  right;  but  nevertheless,  if  the  general  doctrine  of  equitable 
intervention  is  somewhat  broader  than  that,  it  seems  particularly  un- 
wise to  put  this  limitation  here  where  undoubtedly  one  of  the  things 
which  is  most  infringed  is  the  right  of  personal  liberty. 

The  Chairman.  Would  that  term  include  the  mere  right  to  do 
business,  for  example,  where  a  man  has  a  stock  or  goods,  the  goods 
themselves  not  being  interfered  with  ?  Could  you  say  that  the  right 
of  that  man  to  continue  his  business  and  dispose  of  his  goods  was  a 
property  right  ? 

Mr.  HiNES.  I  should  say  it  would  be  an  open  question  in  the  con- 
struction of  this  section.  Undoubtedly  he  has  a  right  equity  ought 
to  protect,  and  this  section  would  seem  to  make  it  a  question  whether 
it  IS  such  a  right  that  equity  would  protect  in  the  labor  disputes. 
The  point  I  urge  is,  in  view  of  the  doubt  that  is  cast  upon  the  extent 
of  the  foundation  of  equitable  interference  in  these  cases,  that  the 
provision  ought  to  be  omitted,  because  if  there  is  any  class  of  cases 
where  equity  ever  goes  beyond  these  bare  property  rights  certainly 
this  is  the  class  of  cases  where  it  ought  to  do  that  thing,  because  the 
things  that  are  involved  here  are  so  largely  matters  of  liberty  and  so 
largely  mattei-s  of  protection  of  the  persons  of  individuals  who  ought 
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to  be  regarded  as  entitled  to  equitable  protection  when  no  other  rem- 
edy is  available. 

jLimitation  to  right  of  party  making  the  apvlication  seems  designed 
to  exchide  from  consideration  the  interests  of  tJie  public^  always  vitally 
involved  in  railroad  strikes. 

The  section  goes  further  and  says  that  it  must  be  a  property  right 
of  the  party  making  the  application.  That  introduces  another  seri- 
ous element  and  has  a  more  direct  bearing  upon  the  railroad  situation. 
Here  the  railroad  company  is  a  public  servant,  and  in  a  sense,  and  in 
a  most  important  sense,  it  stands  as  the  representative  of  the  public 
for  the  purpose  of  procuring  transportation,  and  it  would  seem  that 
if  the  property  rignte  of  the  shippers  of  the  railroad  company,  or  if 
the  rights  of  freedom  of  its  passengers  were  interfered  with  by  a  strike, 
that  the  railroad  company,  which  has  under  the  law  a  statutory  duty 
to  aiford  them  these  rights,  ought  to  be  permitted  to  go  into  a  court 
of  equity  and  ask  for  the  protection  of  these  rights  entrusted  to  its 
care  without  having  to  demonstrate  that  these  rights  were  its  own 
rights.     It  seems  to  me  that  is  a  very  noticeable  evidence  of  the  di&- 

f position  of  this  bill  to  squeeze  down  to  the  narrowest  limits  the  basis 
or  equitable  intervention  and  to  do  it  in  the  very  cases  where  that 
basis  ought  to  be  as  broad  as  any  equitable  intervention  that  can  bcj 
imagined.  """^       H 

I  call  attention  to  the  fact  that  in  the  Debs  case  the  bill  was  file<l  \ 
by  the  Government,  and  the  Supreme  Court,  in  discussing  the  matter,  j 
called  attention  to  the  fact  that  the  Government  had  a  property  I 
interest  in  the  mails,  but  it  is  evident  from  the  discussion  of  that  case  / 
that  the  rjght  of  equity  to  intervene  there  was  not  confined  to  the  I 
property  right  of  the  Government  in  the  mails ;  it  was  extended  to  \ 
the  protection  of  all  the  rights  of  freedom  in  interstate  commerce  i 
whicn  were  under  the  care  of  the  Government,  and  the  introduction 
of  a  clause  of  this  character  certainly  is  in  the  interest  of  putting 
outside  of  the  fold  of  equitable  protection  cases  that  ought  to  be 
within  that  fold.  ^^ — ^ 

.  Another  point  to  be  considered  in  that  connection  is  that  in  vie^ 
of  the  requirements  of  specification  in  regard  to  things  prohibited, 
and  in  view  of  this  reauirement  of  specification  of  particular  prop- 
erty rights,  and  that  it  oelongs  to  the  complainant,  there  would  seem 
to  be  danger  that  an  injunction  might  easily  go  beyond  the  basis 
which  this  bill  leaves  for  equitable  intervention  and  would  raise  more 
technical  questions  than  ever  in  the  past  as  to  the  sufficiency  of  the 
injunction,  although  manifestly  the  injunction  is  needed  to  protect 
important  rights  wnich  can  not  be  protected  elsewhere. 

Requirement  for  particular  description  of  the  property  is  largely  im^ 
practicable  and  wilt  merely  hamper  complamanis  and  the  pvbliCj  and  is 
unnecessary  from  the  standpoint  of  justice  to  defendants. 

This  paragraph  goes  still  further  and  says  that  such  property  or 
property  rights  must  be  described  with  particularity  in  the  applica- 
tion. Now,  take  the  case  of  a  railroad  comjpany  whose  cars  are  in 
danger  of  being  attacked  by  strikers  and  whose"  locomotives  are  in 
such  danger,  it  perhaj)s  has  100,000  cars,  a  large  number  of  them 
off  of  its  own  lines,  and  it  has  several  thousand  cars  of  other  railroad 
companies  on  its  line.  It  will  be  absolutely  impossible  to  comply 
literally  with  this  requirement  if  the  property  must  be  specified  witw 
particularity  in  the  application  for  an  injunction.     Even  their  loco- 
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motives  which  stay  on  their  owii  lines  are  so  numerous  that  any 
description  with  particularity  in  the  literal  sense  would  be  out  of  the 

J[uestion.  The  bill  seems  to  select  matters  which  are  unimportant 
rom  the  standpoint  of  protecting  substantial  rights  of  the  defend- 
ants, and  by  reouiring  strict  observance  of  details  often  irrelevant 
renders  more  difficult  the  obtaining  of  needed  equitable  relief.  It 
would  prove  embarrassing  in  the  preparation  of  the  bill  and  in  the 
drawing  of  the  injunction  to  make  the  required  description  of  prop- 
erty and  would  offer  an  endless  array  oi  new  techmcalities  which 
might  be  taken  advantage  of,  and  would  interfere  with  relief  which 
ought  to  be  found  in  equity.  In  other  words,  these  restrictions  have 
no  tendency  to  protect  any  substantial  rights  of  the  defendants,  but 
their  only  tendency  is  to  hamper  the  opportunity  to  protect  the  sub- 
stantial rights  of  the  complainants,  and  certainly  in  railroad  cases, 
of  the  public,  which  is  absolutely  dependent  upon  the  abUity  of  the 
railroad  company  to  keep  its  trains  in  operation. 

Last  paragraph  of  section  266c  is  an  extraordinary  and  insidious 
destruction  of  the  only  avaUaiU  remedy  (gainst  numerous  wrongs  which 
are  calculaied  to  breaJc  down  transportation' service  in  time  of  strike. 

I  come  now  to  the  last  paragraph  of  section  266c  and  I  direct 
your  particular  attention  to  that  because  it  is  one  of  the  most  extraor- 
duiary  provisions  that  could  bo  imagined  and  involves  a  most  ex- 
traordinary change  in  tlie  law.  TVTiile  it  professes  to  deal  only 
with  the  particular  remedy,  it  in  fact  virtually  takes  away  the  right. 
As  I  pointed  out  in  the  Deginning  of  my  argument,  the  equitable 
remedV  is  not  available  except  wlien  there  is  no  other  remedy. 
Therefore  when  it  says  here  that  the  equitable  remedy  shall  not  be 
given  in  cases  where  otlierwise  it  would  be  given,  the  iroult  is  that 
m  aD  the  cases  covered  by  the  last  paragraph  of  the  biD,  which  you 
will  find  on  page  4,  there  is  no  remedy,  lou  may  say  it  is  simply 
changing  the  remedy,  but  when  you  take  away  the  last  remnant  of 
remedy  there  is,  then  certainly  in  effect  you  take  away  the  substan- 
tial right.  I  want  to  discuss  in  detaU  the  various  provisions  of  this 
last  paragraph  whicJi  was  suggested  here  tins  morning  liad  been  art- 
fully constructed.  I  want  to  call  your  attenticm  to  a  number  of  very 
important  tilings  which  now  are  unlawful,  which  are  the  subject  of 
protection  in  equity,  and  wliicli  are  of  the  greatest  importance  to  the 
railroad  companies,  and  the  public  dependent  on  tlie  railroads,  and  as 
to  whicli  under  this  bill  there  can  be  no  protection  whatever. 

The  biU  destroys  the  remedy  for  a  nuisance  committed  by  a  crou)d 
which  by  its  presence  and  numbers  obstructs  the  railroad  employees 
in  going  to  and  from  their  work. 

I  want  to  call  your  attention  to  this  proposition:  That  at  present 
it  is  unlawful  to  assemble  in  large  nunioers,  even  for  the  purpose  of 
peaceable  persuasion,  when  sucli  assemblage  is  of  such  character  as 
to  obstruct  access  to  and  from  any  given  place  of  work.  For  ex- 
ample, if  500  men  congregate  on  a  public  street  near  a  place  where 
the  trainmen  or  tlie  shopmen  or  the  station  men  are  at  work  and  stay 
there  persistently  in  such  a  way  as  to  obstruct  those  men  in  going 
to  and  from  their  work,  no  matter  how  peaceful  that  assemblage  may 
be,  the  mere  fact  of  its  presence  there  is  an  obstruction  to  access  to 
the  works  and  that  obstruction  is  a  nuisance,  and  under  the  present 
law  that  nuisance  may  be  enjoined  if  there  is  no  adequate  remedy 
elsewliere'.     Tlie  effect  of  tliis  bill,  liowever,  is  simply  to  take  away 


LIMITING   FEDERAL  INJUNCTIONS.  649 

all  equitable  remedy  in  the  case  of  a  nuisance  of  that  character, 
because  the  bill  says: 

That  no  injunction  ahall  prohibit  any  peraons  from  attending  at  or  near  a  house  or 
place  where  any  person  resides  or  works  or  carries  on  business  or  happens  to  be  for 
the  purpose  of  peacefully  persuading  any  person  to  work  or  to  abstain  from  working. 

Now,  that  may  be  the  purpose  so  far  as  it  may  be  proved — this 

Eeaceful  purpose — and  yet  if  that  crowd  congregates  in  such  num- 
ers  as  to  obstruct  the  employees  in  going  to  and  from  their  work 
the  result  is  that  it  hampers  the  railroad  company  in  the  discharge 
of  its  public  duties,  and  under  the  law  at  present  an  injunction  may 
be  had  to  protect  the  railroad  company  and  the  public  as  against 
that  interference  with  the  transportation  service.  JBut  that  remedy 
is  absolutely  wiped  out  by  this  paragraph  of  this  bill,  and  since  the 
remedy  could  only  be  invoked  under  the  present  law  where  all  other 
remedies  are  inadequate  it  follows  that  the  purpose  of  this  bill  in 
that  respect  is  to  create  a  situation  where  strikers  can,  through  the 
creation  of  a  nuisance,  prevent  the  conduct  of  the  public  transporta- 
tion service  of  the  country. 

The  bill  destroys  the  remedy  for  a  continuing  trespass  committed 
by  a  crowd  unlawfully  assembling  on  the  railroad  company^s  own 
premises. 

To  take  anotlier  proposition,  it  is,  of  course,  unlawful  at  tlie  pres- 
ent time  for  a  large  number  of  persons  having  no  business  with  a 
railroad  company  to  assemble  on  its  premises,  especially  in  such 
numbers  as  to  interfere  with  the  conduct  of  the  railroad's  business. 
It  would  be  a  case  of  pure  trespass  and  if  it  were  a  continuing  tres- 
pass and  involved  a  substantial  injury  to  the  railroad  company,  the 
railroad  company  would  be  entitled  to  an  injunction.  It  is  a  very 
serious  situation  if  in  times  of  public  disturbance,  sucli  as  characterize 
a  strike,  crowds  of  outsiders  who  have  no  business  with  a  railroad 
company,  and  whose  only  purpose  is  to  discourage  employees  from 
working  and  carrying  on  the  transportation  business  of  the  country 
are  allowed  to  congregate  on  the  railroad's  premises.  I  say  it  is  a 
very  serious  situation  to  allow  men  to  come  on  the  premises  of  the 
railroad  company  and  use  their  presence  there  as  trespassers  to  ac- 
complish that  object  in  opposition  to  the  interests  of  the  railroad 
company  and  in  opposition  to  the  interests  of  the  public.  That  is 
unlawful,  it  is  an  unlawful  trespass  and  under  the  present  law  a 
court  of  equity  will  enjoin  regardless  of  the  peaceful  or  apparent 
peaceful  purposes  of  the  trespassers.  But  under  this  bill  that  remedy 
IS  taken  away  because  the  bill  provides  that  no  injunction  shaU  pro- 
hibit any  person  from  attending  at  or  near  a  place  wliere  any  per- 
son worKs  for  the  purpose  of  peacefully  obtaining  or  communicating 
information,  or  of  peacefully  persuading  any  person  to  work  or 
abstain  from  working.  The  crowd  may  be  peaceful  and  still  its 
presence  may  effectually  retard  or  stop  transportation  service.  So 
the  whole  riglit  of  the  railroad  companies  to  protection  in  a  court  of 
equity  against  such  trespass  where  other  remedies  fail,  is  absolutely 
taken  away  by  this  bill  as  it  stands.  This  feature  constitutes  one  of 
the  most  serious  menaces  of  this  bill  as  directed  against  the  per- 
formance of  the  transportation  service  of  the  country,  upon  whicli 
the  people  are  absolutely  dependent. 

I  liave  assumed  the  peacefulness  of  the  crowd  in  both  of  these 
cases;  in  one,  the  creation  of  a  nuisance  by  the  assembling  of  a  crowd 
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wliicli  habitually  obstructs  entrances  to  premises,  and  in  the  other 
the  creation  of  a  trespass  by  the  gathering  of  crowds  on  the  railroad 
company's  property. 

But  even  if  tlie  crowds  are  peaceful,  so  far  as  any  proof  can  be  had 
against  the  strikers  tliemselves,  yet  a  crowd  of  that  sort  attracts 
lawless  persons  wlio  take  advantage  of  the  crowd  to  do  under  cover 
of  the  crowd  various  acts  of  violence,  and  that  fact  is  an  additional 
reason  why  it  is  important  for  a  court  of  equity  to  protect  the  situa- 
tion and  remove  the  cause  which  makes  it  possible  for  these  unlawful 
things  to  be  done,  even  if  the  strikers  tliemselves  do  not  do  the 
unlawful  thinf^s.  But  by  undermining  all  right  to  any  remedy  in 
eguity  for  this  nuisance  and  for  this  tresspass,  the  opportunity  is 
given  f^r  these  outsiders  who  perliaps  can  not  be  connected  with  the 
strikers  at  all,  to  take  advantage  of  the  situation  not  only  to  commit 
the  nuisance,  to  commit  the  trespass,  but  in  addition  to  commit  acts  of 
violence  themselves. 

But  entirely  aside  from  all  questions  of  violence,  these  nuisances 
and  these  trespasses  can  be  committed  so  as  effectually  to  impede  the 
transportation  of  passengers,  mail,  and  freight,  and  this  bill  takes 
away  the  remedy. 

It  is  quite  a  surprising  proposition  that  in  labor  disputes  the  whole 
law  of  equitable  remedies  to  protect  against  nuisances  and  trespass 
should  be  suspended,  and*  that  is  what  this  bill  does,  imless  it  can  be 
proved  against  the  strikers  that  the  assemblage  that  created  the 
nuisance  or  the  trespass  was  assembled  for  some  purpose  other  than 
peaceful  persuasion  or  peaceful  communication.  In  other  words, 
this  bill  takes  an  absolutely  irrelevant  test;  it  ignores  the  illeeal 
effect  of  being  an  injurious  trespass  or  a  nuisance;  it  ignores  9ie 
eflfect  absolutely  and  if  that  illegal  effect  is  connected  only  with  a 
purpose  of  peaceful  persuasion,  which  in  itsolf  may  not  be  criticised, 
then  it  says  there  shall  be  no  remedy  for  the  trespass  or  the  nuisance. 

The  Mu  destroys  the  remedy  for  aU  forms  of  UTiUiwful  coercion  and 
intimidation  (except  violence)  of  railroad  employees  trying  to  carry  on 
the  public  service, 

I  come  now  to  the  general  question  with  respect  to  nersuading  the 
employees  of  the  railroad  company  to  stop  working.  Out  of  the  vast 
mass  of  cases  dealing  with  this  matter,  we  deduce  the  rule  that  it  is 
unlawful  for  strikers  to  coerce  in  any  way  the  persons  who  are  work- 
ing or  who  wish  to  work  for  the  railroad  company;  the  controlling 
question  is  that  of  coercion.  The  strikers  have  the  right  to  appeal  to 
tne  individual  judgment  and  give  reasons  why  he  should  do  as  they  , 

suggest,  but  they  have  absolutely  no  right  to  coerce  him  to  do  what 
they  want.  No  matter  what  form  their  activities  take,  so  long  as  the 
effect  of  that  form,  is  coercion  of  any  kind,  the  act  of  the  strikers 
becomes  unlawful  and  the  injunction  is  the  proper  way  to  protect 
the  interests  which  are  injuriously  affected  by  that  unlawful  act. 
We  find  that  this  whole  paragraph  absolutely  imores  that  and  pro- 
hibits every  form,  of  coercion  which  can  be  viewed  as  peaceful;  that  is, 
every  peaceful  form,  of  coercion  is  permissible.  It  is  only  when  it 
ceases  to  be  peaceful  that  the  bill  permits  a  court  of  equity  to  take  ' 

hold  of  it.  We  have  all  heard  more  or  less  in  the  past  of  the  argu- 
ment that  when  a  thing  ceases  to  be  peaceable  the  criminal  court  can 
take  care  of  it  anyhow  and  that  in  that  case  it  would  not  be  necessary  j 

for  a  court  of  equity  to  act.     But  now  the  situation  is  that  under  this  i 
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bill  that  is  the  only  sort  of  a  case  in  which  a  court  of  equity  can  act 
and  all  the  other  forms  of  coercion  which  now  exist,  or  which  the 
ingenuity  of  labor  unions  can  devise  and  which  their  increasing 
power  can  make  effective,  all  those  methods  of  coercion  are  to  be 
permitted  absolutely  without  any  remedy  if  this  last  paragraph  of 
this  bill  is  to  go  into  effect. 

In  that  connection  I  want  to  read  from  Martin's  Modern  Law  of 
Labor  Unions,  page  229,  where  he  states: 

The  owiler  of  a  businefls  is  entitled  to  have  workmen  come  to  his  place  of  businesB 
without  being  subjected  to  violence  or  threats  of  violence.  But  this  is  not  the  extent 
of  hlfl  rights.  Anv  course  of  conduct  upon  the  part  of  others  which  deprives  or  sub- 
stantially  affects  the  freedom  of  mind  of  such  workmen  in  reaching  a  decision  to  remain 
in  or  enter  into  his  employ,  or  the  freedom  of  will  in  canying  this  decision  into  execu- 
tion, is  an  unlawful  interference  with  such  owner's  business. 

That  is  the  doctrine  as  laid  down  in  Martin's  Modern  Law  of  Labor 
Unions,  but  this  bill  proposes  to  establish  a  law  that  no  form  of 
unlawful  coercion  can  oe  protected  in  equity  at  all  so  long  as  that 
form  maintains  a  peaceful  guise. 

The  Chairman.  What  authority  does  he  cite  for  that  ? 

Mr.  HiNEs.  I  have  not  the  booK,  but  I  have  one  or  two  other  au- 
thorities bearing  on  the  same  subject.  In  the  case  of  Union  Pacific 
Raih-oad  Co.  v.  Kuef  (120  Fed.,  102),  the  court  said: 

Picketing  in  and  of  itself  when  properly  conducted  is  not  unlawful,  but  when 
accompanied  b^  violence  or  any  manner  or  coercion  or  intimidation  to  prevent  persons 
from  engaging  m  the  service  of  an  employer,  it  is  unlawful. 

In  case  of  People  v,  Kostka  the  doctrine  is  laid  down : 

Picketing  may  be  done  in  such  numbers  as  to  constitute  intimidation.  Jeering 
and  shouting  at  employees  by  strikers  may  constitute  intimidation.  Persuasion  or 
entreaty  may  be  so  persistent  as  to  constitute  intimidation. 

But  no  matter  how  persistent  the  entreaty  is  under  this  bill  there 
is  no  remedy  in  equity  so  long  as  it  can  not  be  proved  that  it  was 
something  other  than  peaceful.  That  is  of  the  greatest  importance 
to  the  rauroad  company. 

In  the  case  of  a  strike  it  is  the  purpose  of  the  strikers  to  break  down 
the  transportation  facilities.  In  addition  to  trying  to  accomplish 
that,  through  the  disabling  of  the  equipment  and  destroying  ot  the 
records,  it  is  their  purpose  to  bring  pressure  to  bear  upon  the  em- 
ployees to  m.ake  them  leave  their  work  and  in  order  to  do  that  they 
adopt  such  means  as  may  be  available  to  do  it.  This  bill  serves 
notice  on  the  labor  imion  that  they  are  free  to  adopt  any  means  to 
coerce  an  employee  to  give  up  his  work,  or  to  coerce  a  m.an  from 
becoming  an  employee  so  long  as  they  are  sufficiently  ingenious  to 
keep  those  means  from  being  other  than  peaceful.  Here,  again,  a  tost 
which  is  irrelevant  is  applied.  The  injurious  thing  is  the  coercion. 
Violent  means  of  coercion  is  merely  one  means.  Any  other  means 
which  accomplishes  the  same  result  does  just  the  same  damage  to 
the  railroad  company  and  to  the  public  that  is  dependent  upon  the 
railroad  company,  tut  this  statute  is  an  invitation  to  devise  and 
employ  all  otner  means  that  can  be  thought  of. 

I  he  biU  destroys  the  remedy  for  frandulently  inciting  employees  to 
stop  work. 

Another  proposition  that  is  established  is  that  it  is  unlawful  for 
strikers  to  adopt  fraudulent  measures  of  getting  employees  to  stop 
work  or  keeping  men  from  working,  but  no  court  of  equity  can 
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intervene  on  that  ground  under  this  bill.  So  long  as  the  fraudulent 
methods  are  peaceiul  in  character  it  makes  no  difference  how  fraud- 
ulent they  are,  there  is  no  basis  for  equitable  intervention  under  this 
bill. 

The  Chairman.  Can  you  give  me  an  illustration  of  that  ? 

Mr.  HiNES.  The  cases  sav  that  any  form  of  coercion  employed  in 
dealing  with  employees  and  attempting  to  persuade  them  to  ^ive  up 
emplovment  or  not  to  take  employment  is  unlawful  and  is  the  sub- 
j  ect  01  injunction. 

The  Chairman.  Do  you  mean  misrepresentation  ? 

Mr.  HiNES.  Yes;  I  so  understand  that  any  misrepresentation  is 
an  unlawful  act  and  is  the  subject  of  an  injunction.  I  will  be  glad 
to  supplement  this  by  a  citation  of  authorities  on  that  point,  and  I 
think  it  might  be  of  convenience  if  1  put  in  at  the  end  of  my  argu- 
ment a  very  brief  statement  of  the  pomts  and  the  authorities  under 
each  so  that  they  may  be  taken  in  at  a  glance. 

The  biU  destroys  the  remedy  far  unlawful  coercion  of  the  railroad 
through  the  boycott  and  the  sympathetic  strike. 

This  bill  also  provides  that  no  injunction  shall  prohibit  any  per- 
son from  seeking  to  patronize  or  employ  any  party  to  such  dispute  or 
from  recommending,  advising,  or  persuading  others  by  peaceful 
means  so  to  do.     Tjie  result  of  that  is,  as  applied  to  railroad  com- 

{)anies,  that  the  railroad  company  will  have  no  relief  against  this 
orm  of  coercion,  that  the  strikers  may  endeavor  to  persuade  other 
people  not  to  patronize  the  railroad  company  for  tlie  purpose  of 
coercing  the  railroad  company  to  grant  the  demands  of  the  strikers. 
That  is  an  unlawful  act,  and  under  the  law  as  it  stands  such  persons 
may  be  enjoined,  but  under  this  law  they  can  not.  Further  than 
that,  strikers  may  persuade  the  employees  of  other  institutions  to 
strike  unless  those  institutions  will  cease  patronizing  the  railroad 
company.  In  other  words,  the  bill  is  so  constructed  tnat  there  may 
be  an  unlimited  chain  of  boycotts  and  sympathetic  strikes,  all  for 
the  purpose  of  brining  unlawful  coercion  to  bear  upon  the  railroad 
company,  all  of  which  is  unlawful  at  the  present  and  is  the  subject 
of  injunction,  but  none  of  which  would  be  unlawful  under  this  bill 
so  long  as  the  effective  means  employed  are  peaceful. 

The  biU  destroys  the  remedy  for  any  urdawjul  a,ct  when  the  illegality 
is  due  to  the  fact  that  the  a^  is  done  by  many  persons  during  a  strike. 
Then  we  come  to  the  end  of  tjiis  paragraph  to  the  provision: 

That  no  injunction  shall  prohibit  any  persons  from  doing  any  act  or  things  that 
might  lawfully  be  done  in  the  absence  of  such  dispute  by  any  party  thereto. 

It  is  very  difficult  to  know  what  that  means.  Two  meanings  occur 
to  me,  either  one  of  which  would  apparently  overturn  almost  the 
entire  law  on  this  subject  and  would  leave  labor  unions  largely  to 
do  as  they  please,  so  far  as  they  do  not  commit  such  acts  of  violence 
as  to  be  unlawful  on  that  score.  One  construction  to  be  placed  on 
that  provision  is  that  no  injunction  can  prohibit  any  number  of  per- 
sons from  doing  in  case  oi  a  labor  dispute  any  act  or  thing  that 
might  lawfully  be  done  in  the  absence  of  dispute  by  any  single 
person.  That  is  one  construction  to  be  put  upon  it,  and  apparently 
that  is  what  it  literally  says.  In  other  words,  that  seems  to  wipe 
out  the  whole  theory  oi  conspiracy  that  a  thing  may  be  lawful  when 
done  by  one  person  and  yet  may  be  unlawful  when  done  in  concert 
by  a  great  number  of  persons.     If  that  is  the  meaning,  then  the  effect 
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is  no  injunction  shall  prohibit  any  conspiracy  of  persons  from  doing 
any  act  which  would  be  lawful  if  done  oy  one  person  singly.  That 
would  be  a  most  startling  change  in  the  law  and  it  would  be  difficult 
to  predict  the  consequence  and  its  effect  upon  railroad  companies  in 
their  efforts  to  perform  transportation  service. 

Another  meaning  which  could  be  put  upon  that  is  that  no  injunc- 
tion shall  prohibit  any  number  of  persons  in  combination  from  doing 
in  case  of  a  labor  dispute  any  act  or  thing  which  might  lawfully 
be  done  by  those  same  persons  in  combination  in  the  absence  of 
dispute.  In  other  words,  in  that  case  the  distinguishing  feature 
which  they  would  seek  to  eliminate  would  be  the  dispute.  The  idea 
would  be  that  whatever  a  labor  union  may  do  when  there  is  no  labor 
dispute  it  may  also  do  when  there  is  a  labor  dispute.  Here  again 
we  have  the  characteristic  which  runs  through  so  much  of  this  bill 
of  ignoring  the  proper  test  of  what  is  lawful.  To  a  very  great  extent 
the  legality  or  illegality  of  an  act  depends  upon  its  effect. 

A  tning  may  be  lawful  when  done  by  100  men  when  there  is  no 
labor  dispute,  because  it  has  no  injurious  effects;  and  the  same 
thing  may  be  absolutely  unlawful  if  done  at  the  height  of  a  strike, 
because  it  would  have  an  exceedingly  injurious  effect.  For  example, 
a  labor  parade  might  march  up  and  down  the  street  all  day  long 
when  there  is  no  strike,  and  that  would  be  lawful,  so  far  as  the  rail- 
road company  was  concerned,  for  there  would  be  no  injurious  effects 
upon  the  transportation  service  or  the  employees  ei^aged  in  it;  but 
let  that  same  labor  parade  march  up  and  down  all  day  right  by  the 
railroad  yards  at  the  time  of  a  strike,  when  the  railroad  is  endeavor- 
ing to  get  its  employees  to  conduct  the  public  service — ^it  would  be 
unlawful,  because  its  effect  would  be  coercive  mereljr  by  the  numbers. 
The  effect  depends  upon  environment,  and  a  thing  that  has  an 
injurious  effect  at  the  time  of  a  strike  may  have  a  perfectly  innocent 
enect  at  another  time.  This  bill  seems  to  wipe  out  that  distinction 
entirely  and  to  leave  strikers  to  do  in  time  oi  strike  whatever  they 
could  do  lawfully  when  there  is  no  strike,  thereby  ignoring  absolutely 
the  fact  that  a  thing  absolutely  innocent  when  there  was  no  strike 
would  be  injurious  and  unlawful  when  there  was  a  strike. 

I  can  not  think  of  any  meaning  to  be  given  to  that  clause  except 
one  of  the  two  meanings  that  I  have  suggested.  Either  one  of  them 
would  subvert  a  large  part  of  the  law  on  this  subject  and  to  a  very 
large  extent  deprive  the  railroad  companies  of  their  power  to  carry 
out  their  duties  which  they  owe  to  the  public. 

The  biU  destroys  (he  remedy  for  inciting  a  person  to  commit  a  breach 
of  contract. 

I  want  to  discuss  another  phase  of  this  last  paragraph  of  this  bill 
showing  how  radical  it  is  and  how  completely  it  changes  the  law 
which  now  protects  the  railroad  compames  of  this  country  in  their 
effort  to  carry  out  their  public  duties.  It  is  recognized  by  the  cases 
that  noncoercive  persuation  may  be  adopted  by  strikers,  but  it  is 
also  recognized  that  that  may  be  done  only  to  persuade  people  to 
do  lawful  things.  It  is  unlawful  to  adopt  even  noncoercive  persua- 
sion to  persuade  people  to  do  unlawful  things.  This  paragraph 
makes  aosolutely  no  distinction  between  a  lawful  thing  and  an 
unlawful  thing.  For  example,  it  is  lawful  for  a  striker  to  persuade 
another  person  to  stop  work  when  that  other  person  is  under  no 
contract  to  work  for  a  specific  time,  because  then  the  person  has  the 
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right  to  stop  work  whenever  he  seea  fit,  and  consequently  liaving  & 
lawful  right  to  do  that  the  striker  may  by  noncoercive  methods  per- 
suade him  to  do  it.  But  if  a  person  who  is  at  work  is  under  a  con- 
tract to  work  for  a  specified  iengtli  of  time,  it  is  unlawful  for  liim 
to  break  that  contract  and  it  is  unlawful  for  any  person  to  persuade 
him  to  preak  that  contract.  We  find  cases  where  courte  have  enjoined 
strikers  from  persuading  laborers  to  break  contracts  for  working  for 
a  specified  time,  but  under  this  bill  every  case  of  the  sort  is  taken 
out  of  the  protection  of  a  court  of  equity,  because  it  savs  ''no  injunc- 
tion slialJ  prohibit  any  person  from  recommending,  advising,  or  per- 
suading others,  by  peaceful  means,  to  terminate  any  relation  of 
employment. ''  The  employment  may  be  under  a  contract  for  a  fixed 
time  and  its  termination  would  be  unlawful,  and  persuasion  to  termi- 
nate it  could  be  enjoined  under  the  law  as  it  stands,  but  could  not  be 
under  this  bill,  because  there  is  no  qualification  and  strikers  are  per- 
mitted to  persuade  persons  to  violate  their  contract  to  work  as  well 
as  to  termmate  their  work  when  tliey  have  no  contract  to  work  for  a 
specified  length  of  time. 

The  hill  destroys  the  remedy  for  inciling  a  railroad  employee  to  refuse 
to  handle  cars  a^  required  by  the  act  to  regulate  commerce. 

Take  another  illustration.  While  a  man  is  working  for  a  railroad 
<^ompany,  and  while  he  continues  to  sustain  the  relation  of  employee 
to  the  railroad  company,  it  is  unlawful  for  him  to  refuse  to  do  a  part 
of  his  work,  and  especially  is  that  true  when  the  part  of  the  work 
which  he  refuses  to  do  is  required  to  be  done  by  statute.  For 
example,  suppose  there  is  a  strike  in  a  manufacturing  institution,  and 
in  oraer  to  make  that  strike  effective  the  strikers  seek  to  get  the  rail- 
road company's  employees  to  refuse  to  handle  the  cars  oi  that  insti- 
tution. That  was  practically  the  situation  in  the  Pullman  cases 
when  they  tried  to  get  the  employees  of  the  railroad  companies  to 
refuse  to  handle  the  FuUman  cars.  That  is  an  unlawful  thing.  The 
•employee,  so  long  as  he  remains  an  employee,  has  no  ri^t  to  refuse 
to  do  a  part  of  his  work,  and  certainly  not  when  this  is  the  work 
which  is  required  to  be  done  by  statute;  and  yet  under  this  bill  the 

I>rotecting  power  of  the  court  of  equity  is  to  be  withdrawn  in  a  case 
ike  that,  and  strikers  are  to  be  permitted,  without  limitation,  to 
persuade  railroad  company  employees  to  refuse  to  do  a  part  of  their 
work,  although  that  refusal  is  unlawful  because  this  not  only  relates 
to  the  termination  of  employment  but  it  relates  also  to  ceasing  to 
perform  any  work  or  labor.  The  two  thin^  are  mentioned,  so 
•evidently  they  do  not  mean  the  same  thing.  It  is  one  thing  to  ter- 
minate a  relation  of  employment  and  thereby  cease  to  be  an  employee, 
and  another  thing  for  an  employee  to  cease  doins  a  part  of  his  duty 
while  he  continues  an  employee.  Under  this  bul,  while  continuing 
as  an  employee,  the  employee  may  be  persuaded  to  cease  to  perform 
it  part  OI  his  work,  because  this  bill  provides  ''that  no  injunction 
shall  prohibit  advising  or  persuading  others  by  peaceful  means  to 
cease  to  perform  any  work  or  labor.'' 

I  was  just  pointing  out  that  it  would  be  unlawful  for  a  railroad 
•employee,  whue  continuing  in  the  relation  of  an  employee,  to  refuse 
to  switch  a  car  which  the  interstate  commerce  act  required  a  rail- 
road company  to  switch,  and  therefore  it  would  be  unlawful  for 
strikers  to  persuade  him,  even  by  peaceful  means,  even  by  non- 
coercive means,  to  do  that  unlawful  act,  in  that  such  suggestion  or 
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persuasion  and  inciting  on  the  part  of  the  strikers  could  be  enjoined 
under  the  present  law.  That  is  a  matter  of  very  great  importance  to 
the  raikoad  companies  in  connection  with  the  discharge  of  their 
statutory  duties,  but  this  bill  wipes  out  that  remedy  entirely,  because 
it  permits  the  strikers  by  peaceful  means  to  persuade  any  man  to 
stop  work  under  any  circumstances,  whether  those  circumstances  are 
lawful  or  unlawful. 

The  bin  destroys  the  remedy  for  a  railroad  employee  refusing  to 
handle  cars  a^  required  by  the  act  to  reaulate  commerce. 

Going  further  the  cases  recognize  tnat  so  long  as  an  employee  con- 
tinues m  that  relation  it  is  his  duty  to  do  all  branches  of  his  work 
and  certainly  those  branches  which  are  required  by  statute.  There- 
fore, if  an  employee  who  does  not  choose  to  terminate  the  relation 
of  employment  continues  at  work  and  refuses  to  handle  certain  cars, 
which  the  strikers  may  designate  as  scab  cars,  the  court  of  eouity 
will  enjoin  him  from  refusing  so  long  as  he  stays  at  work.  That 
right  to  injunction  is  aboUshed  by  this  bill;  it  forbids  any  injunction 
prohibiting  any  person  to  cease  to  perform  any  part  ol  his  duties, 
although  he  continues  in  the  relation  of  an  employee. 

TheoiU  destroys  the  remedy  for  in^ting  or  aiding  railroad  employees 
to  go  on  an  unlawful  striJce  for  the  purpose  of  forcing  the  raihroaa  to 
violate  the  act  to  regulate  commerce. 

Most  of  my  discussion  of  the  last  paragraph  of  this  bill  has  related 
to  lawful  strikes.  That  is,  a  strike  tor  a  lawful  purpose.  Generally 
speaking,  the  lawful  purpose  of  a  strike  is  to  better  the  condition  of 
tne  strikers;  they  have  a  right  to  stop  work  in  order  to  get  better 
wages  or  better  hours.  Some  strikes,  however,  are  unlawful,  and 
while  a  court  of  equity  will  not  enjoin  men  from  terminating  their 
employment,  even  when  the  purpose  of  a  strike  is  unlawful,  never- 
theless a  court  of  equity  under  proper  circumstances  will  enjoin 
persons  from  pei^uadmg  people  to  stop  work  for  an  unlawful  pur- 
pose. For  example,  it  would  be  unlawful  for  the  employees  of  a 
railroad  company  to  strike  for  the  purpose  of  compellmg  the  rail- 
road company  to  refuse  to  handle  me  cars  of  an  institution  which 
was  under  the  ban  of  the  labor  union.  While  no  court  of  equity 
would  make  the  men  continue  to  work  if  they  chose  to  terminate 
their  employment,  yet  a  court  of  equity  would  step  in  and  say  to 
the  strikers  against  this  other  institution  ^'you  shall  not  come  around 
the  railroad  and  use  even  peaceful  persuasive  methods  to  induce 
these  railroad  employees  to  go  out  on  an  unlawful  strike."  That  is 
a  very  important  protection  which  the  railroad  companies  have 
under  the  law  as  it  stands,  but  it  is  a  protection  which  is  swept  away 
by  this  provision,  because  there  is  no  restriction  upon  the  proposition 
under  tnis  bill  that  no  injunction  shall  prohibit  any  person  from 
persuading  any  other  person  to  terminate  any  employment,  whether 
the  object  of  the  persuasion  is  to  bring  an  unlawful  strike  in  viola- 
tion oJt  the  statute,  or  to  bring  about  a  lawful  strike  in  fll^^^^^rft^ffft, 
of  some  lawful  purpose,  ffhe  Debs  strikes,  the  A.  K.  U.  strikes/ 
which  it  was  said  this  morning  were  in  1894,  were  of  that  character 
where  employees  of  railroad  companies  were  persuaded  to  go  on 
strike  for  the  purpose  of  compelling  the  railroad  company  to  refuse 
to  handle  cars  of  a  corporation  which  was  in  a  dispute  with  its  em- 
ployees; it  was  an  absolutely  unlawful  strike,  and  such  methods  of 
persuasion,  even  if  peaceful  in  character,  were  unlawful,  and  the 
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/  courts  of  eguity  were  open  to  aflford  relief  to  the  railroad  and  the 
/  transportation  service  of  the  country  bv  enjoining  such  persuasion 
/  and  inciting  to  do  an  unlawful  act.  All  of  that  is  swept  away  by 
I        thisbili 

yL.^ As  another  illustration  of  that  absolute  ignoring  of  the  unlawful 

purpose  of  the  strike,  there  is  a  general  provision  uiat  no  injunction 
shall  prohibit  any  person  from  paying  or  giving  to  or  withholding 
from  any  person  engaged  in  such  dispute  any  strike  benefits  or 
moneys  or  things  of  vcflue.  I  reaKze  that  under  some  conditions 
persons  to  whom  the  money  is  given  may  have  an  interest  therein  by 
reason  of  its  being  a  fund  to  which  they  are  entitled.  There  may 
possibly  be  circumstances  under  which  the  moneys  might  be  paici, 
even  though  it  was  an  unlawful  strike,  but  there  is  absolutely  no  re- 
striction about  this.  Under  this  bill  strikers  could  finance  an  abso- 
lutely unlawful  strike,  they  coidd  give  money  to  which  the  strikers 
were  not  entitled,  they  could  give  money  to  the  employees  of  a  rail- 
road company  who  haH  no  interest  in  the  fund,  no  right  to  claim  it, 
ust  a  purely  voluntary  donation  for  the  purpose  of  enabling  these 
employees  of  the  railroad  company  to  force  it  to  refuse  to  comply 
with  its  duties  under  the  interstate  commerce  act,  by  receiving  cars 
from  some  particular  institution.  In  other  words,  in  so  far  as  finan- 
•cial  aid  is  concerned,  under  this  bill  there  is  no  restriction  on  the 
extent  to  which  persons  may  go  in  aiding  an  unlawful  strike  on  a 
railroad,  although  the  purpose  of  that  strike  is  to  compel  the  railroad 
company  to  violate  the  regulations  of  the  interstate  commerce  act. 
I  do  not  believe  a  court  of  equity  at  this  time  would  permit  the  finan- 
cial support  of  an  absolutely  unlawful  strike  of  that  character  unless 
Eossibly  in  a  case  where  the  persons  to  whom  the  money  was  given 
ad  some  sort  of  claim  to  the  fund,  as,  for  example,  by  reason  of 
being  members  of  the  organization  to  which  the  fund  belonged.  But 
that  is  simply  an  illustration  that  this  paragraph  of  this  bill  ignores 
absolutely  the  question  of  the  legality  or  illegality  of  the  strike  and 
permits  in  furtherance  of  an  illegal  strike  everything  which  the  law 
now  permits  in  the  furtherance  of  a  legal  strike. 

TTie  hiM  is  a  long  step  backward;  it  wipes  out  essential  remedies  so  as 
to  give  a  svedal  class  greatly  increased  power  to  injure  the  entire  nuhlic. 
Generally  speaking,  Mr.  Chairman,  with  respect  to  this  oill,  I 
submit  that  it  is  a  long  step  backward.  We  seem  to  be  i:eaching  a 
condition  in  this  country  where  there  is  a  growing  appreciation  of 
the  responsibiHty  of  each  class  of  society  to  every  other  class,  and 
a  disposition  to  prevent  any  class  of  society  from  adopting  acts  in 
furtherance  of  its  own  purposes  which  are  contrary  to  the  general 
welfare.  But  the  whole  theory  of  this  bill  from  beginning  to  end  is 
that  labor  interests  hereafter  shall  have  special  privileges  and  special 
opportunities  to  injme  the  welfare  of  the  general  public,  promoting 
tneir  interests  not  only  by  lawful  means,  but  by  unlawful  means. 
The  bill  draws  no  distinction  virtually,  between  what  is  lawful  and 
what  is  unlawful;  it  takes  away  remedies  with  respect  to  trespass, 
with  respect  to  nuisance,  with  respect  to  coercion^  with  respect  to 
inciting  to  unlawful  conduct,  and  all  for  the  evident  purpose  of 
giving  to  one  class  of  society  an  additional  opportunity  for  mjuring 
the  public  for  the  benefit  of  that  particular  class  of  society.  The 
railroad  companies  are  particularly  subject  to  the  disabilities  which 
will  be  created  by  this  bill.     They  operate  under  conditions  which 
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facilitate  interference  by  strikers;  their  lines  are  scattered  over  vast 
territory;  the  persons  who  endeavor  to  bring  about  conditions  of 
strife  are  scattered  over  a  vast  territory,  and  it  is  extremely  difEcult 
even  with  the  equitable  relief  which  is  now  afforded  tor  a  railroad 
company  in  time  of  strife  to  continue  to  perform  the  public  service 
which  is  absolutely  necessary  to  the  comfort  and  health  of  the  public. 
So  that  if  those  extraordinary  restrictions  are  put  upon  the  equitable 
power  and  the  court  of  equity  is  deprived  of  all  right  to  deal  with 
these  great  wrongs  which  are  practicaUv  legalized  by  the  last  para^ 
graph  of  this  bill,  it  will  be  the  railroads  which  will  suffer,  perhaps, 
more  than  any  other  cla'^s  of  employers,  but  through  the  railroads 
there  will  be  the  public  which  will  suffer  in  its  inability  to  get  food 
and  fuel,  in  its  inability  to  enjoy  the  freedom  of  travel,  and  in  its 
inability  to  enjoy  the  commercial  intercoun  e  that  is  indispensable  to 
bu'^ine'^s  prosperity. 

So,  I  submit,  Mr.  Chairman,  that  this  measure  means  vastly  more 
than  appears  on  the  face  of  it.  It  carries  a  special  menace  to  the 
railroads  of  the  country  and  through  them  to  uie  public  and  repre- 
sents a  purpose  of  favoring  a  paiticular  class  of  society  by  facihtat- 
ing  unlaxis'ful  acts  on  its  part  which  vrill  operate  directly  to  injure 
the  entire  public,  because  the  entire  pub'io  is  dependent  for  its  health 
and  comfort  and  freedom  and  prosjerity  upon  the  keeping  open  of 
the  channels  of  railroad  transportation. 

(Thereupon  at  4.35  o'clock  p.  m.,  the  committee  adjourned  until 
10.30  o'clock  a.  m.,  Thursdav,  June  13,  1912.) 


Appendix  A. 

summary  of  propositions  of  law  belibd  upon  and  authorities 

sustaining  these  propositions. 

1,  Persons  who  may  be  in  contempt  for  violation  of  injunc- 
tion. 

In  the  case  In  re  Reese  (107  Fed.,  942,  945,  Cir.  Court  of  Appeals, 
seventh  circuit,  1908)  the  court,  through  Seaman,  circuit  judge,  said: 

It  is  entirely  consonant  with  reason,  and  necessary  to  maintain  the  dignity,  useful- 
ness, and  respect  of  a  court,  that  any  person,  whether  a  party  to  a  suit  or  not,  having 
knowledge  tnat  a  court  of  competent  jurisdiction  has  ordered  certain  persons  to  do 
or  to  abstain  from  doing  certain  acts,  can  not  intentionally  interfere  to  thwart  the 
purposes  of  the  court  in  making  such  order.  Such  an  act,  independent  of  its  effect 
upon  the  rights  of  the  suitors  in  the  case,  is  a  flagrant  disrespect  to  the  court  which 
issues  it,  and  an  unwarrantable  interference  with  and  obstruction  to  the  orderly  and 
effective  administration  of  justice,  and  as  such  is  and  ought  to  be  treated  as  a  contempt 
of  the  court  which  issued  me  order.  Such  contempts,  however,  are  totally  different 
offenses  from  those  which  the  parties  to  the  case  commit  when  they  disobey  a  direct 
order  made  in  a  case  for  the  benefit  of  the  complainant.  The  one  is  an  offense  against 
the  majesty  and  dignity  of  the  law;  the  other  is  a  violation  of  the  rights  of  a  |>artic(ilar 
suitor,  at  whose  instance  and  for  whose  protection  the  particular  injunctive  order 
disobeyed  was  isuued  by  the  court. 

In  Garrigan  v.  United  States  (163  Fed.,  16,  Cir.  Court  of  Appeals, 
seventh  circuit,  1908)  the  court,  through  Seaman,  circuit  judge,  said : 

In  any  view  of  the  charges  of  contempt  and  evidence  so  received,  it  is  unquestion- 
able that  the  only  issues  of  fact  were:  (a)  Whether  the  accused  had  knowledge  of  the 
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injunctiou:  and,  if  such  knowledge  af)peared,  whether  he  committed  acts,  either  (5) 
in  aid  of  its  violation  by  the  parties  enjoined,  or  (c)  in  plain  defiance  of  its  terms — ana 
thus  in  contempt  of  the  authority  and  commands  of  the  court.  As  it  is  neither  charged 
nor  proven  that  the  plaintiff  in  error  was  one  of  the  parties  enjoined,  he  is  not  charge- 
able for  breach  or  violation  of  the  injunction,  in  the  well-recognized  sense  of  those 
terms  applicable  to  p^arties.  He  was  bound  alike  with  other  members  of  the  public 
to  observe  its  restrictions  when  known,  to  the  extent  that  he  must  not  aid  or  abet  its 
violation  bv  others,  nor  set  the  known  command  of  the  court  at  defiance,  by  inter- 
ference with  or  obstruction  of  the  administration  of  justice;  and  the  power  of  the  court 
to  proceed  against  one  so  offending  and  punish  for  the  contemptuous  conduct  is  inher- 
ent and  indisputable.  (Seward  r.  Paterson,  1 1^.  R.  Ch.  Div.  (1897)  545,  654.  76  Law 
Times  (N.  S.),  215;  In  re  Reese,  107  Fed.,  942:  47  C.  C.  A.,  87,  90.)  Wo  believe  the 
above-mentioned  distinction  in  contempt  proceedings,  between  disobedience  of  the 
Injunction  by  parties  and  privies  and  tlie  conduct  of  the  others  in  contempt  of  the 
authority  and  commands  of  the  court,  to  be  elementary,  and  the  sufficiency  of  the 
evidence  in  the  case  at  bar  to  supix)rt  the  conviction  must  be  tested  thereunder. 

In  Bessette  v  W.  B.  Conkey  Co.  (194  U.  S.,  324,  329)  the  court 
pointed  out  that  while  Bessette  had  been  punished  for  violating  a 
restraining  order,  he  was  not  a  party  to  the  suit.   The  court  proceeded : 

Yet  being  no  party  to  the  suit,  he  was  found  guilty  of  an  act  in  resistance  of  the 
order  of  the  court.  His  case  therefore  comes  more  fully  within  the  punitive  than  the 
remedial  class.  It  should  be  regarded  like  misconduct  in  a  court  room  or  disobedience 
of  a  Bubpcr-na,  as  among  tiiose  acts  primarily  directed  against  the  power  of  the 
court    ♦    *    ♦. 

The  court  held  that  since  such  contempt  proceeding  was  in  the 
nature  of  a  criminal  case  there  might  be  a  review  in  the  circuit  court 
of  appeals  by  writ  of  error. 

2.  Intervention  of  equity  to  protect  personal  freedom  and 
civil  rights. 

In  6  Pomeroy's  Eq.  Jurisprudence,  section  599,  it  is  said: 

The  primary  right  that  one's  personal  liberty  should  nc^  be  interfered  with  by 
combinations  of  persons  is  protected  by  equity.  Thus  the  interference  with  the 
right  of  the  laborer  to  travel  on  the  highway  by  means  of  numbers  of  men  or  by  physical 
force  will  be  enjoined  where  its  continuance  is  threatened. 

In  American  Steel  &  Wire  Co.  v.  Wire  Drawers',  etc..  Unions  (90 
Fed.,  608,  613;  Cir.  Ct.  N.  D.  Ohio,  1898),  where  an  mjunction  was 
granted  against  defendants  restraining  them  from  illegal  interference 
with  the  employees  at  plaintiff's  muls,  the  court,  m  speaking  of 
plaintiff's  rignt  not  to  have  its  employees  intercepted  in  going  to 
work  by  unlawful  means,  said: 

Ft  is  the  right  not  so  much  of  property  as  of  that  liberty  which  every  man  enjoys 
in  this  countxv  as  his  birthright,  which  is  not  confined  to  political  rights  alone,  but 
extends  as  well  to  personal  activities  in  and  about  one's  dauy  business,  be  he  laborer 
or  capitalist;  it  is  this  right  which  lies  at  the  foundation  of  the  striker's  own  freedom 
when  they  would  work  or  refuse  to  work  on  any  terms  but  their  own;  it  is  a  right  the 
striker  lawfully  can  not  deny  to  the  "scab" — the  right  to  pass  freely  through  the 
streets  and  hignways  to  his  work. 

In  2  High  on  Injunctions,  section  20,  it  is  said: 

The  subject  matter  of  the  jurisdiction  of  ecjuity  being  the  protection  of  private 
property  and  of  civil  rights,  courts  of  equity  will  not  interfere  for  the  punishment  or 
I)revention  of  merely  criminal  or  unmoral  acts  unconnected  with  violations  of  private 
right. 

In  Attorney  General  v.  Tudor  Ice  Co.  (104  Mass.,  239,  240),  the 
court  indicated  that  while  a  court  of  equity  is  without  jurisdiction  to 
enforce  the  criminal  law  or  to  restrain  acts  merely  against  public 
policy,  nevertheless  a  court  of  equity  has  jurisdiction  to  protect  civil 
rights,  and  in  that  capacity  may  restrain  public  nuisances  which  af- 
fect or  endanger  the  public  safety  or  convenience. 
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3.  Intervention  of  equity  to  protect  interests  of  the  public. 
In  the  case  of  In  re  Debs  (158  U.  S.,  564),  it  was  held  that  a  court 

of  equity  had  the  power  at  the  suit  of  the  United  States  Govern- 
ment to  issue  an  injunction  to  restrain  defendants,  members  of  an 
association  known  as  the  American  Railway  Union,  from  unlawfully 
interfering  with  the  employees  of  certain  mterstate  carriers  for  the 

gurpose  of  rendering  effective  a  boycott  gainst  the  Pullman  Car 
b.  growing  out  of  a  dispute  between  the  FuUman  Oo.  and  its  em- 
ployees, intervention  of  a  court  of  equity  being  sustained  on  the 
ground  that  the  acts  of  defendants  amoimted  to  a  forcible  obstruc- 
tion of  interstate  transportation  of  persons  and  property  as  well  as 
the  carriage  of  the  mails. 
The  court,  through  Mr.  Justice  Brewer,  said: 

Neither  can  it  be  doubted  that  the  Government  has  such  an  interest  in  the  subject 
matter  as  enables  it  to  ax>pear  as  party  plaintiff  in  this  suit.  It  is  said  that  equity 
only  interferes  for  the  protection  of  property,  and  that  the  Government  has  no  pronerty 
interest.  ♦  *  *  We  do  not  care  to  place  our  decision  upon  this  ground  alone. 
Every  Government  intrusted  bv  the  very  terms  of  its  being  with  powers  and  duties 
to  be  exercised  and  discharged  for  the  general  welfare,  has  a  right  to  anply  wO  Its  own 
courts  for  any  proper  assistance  in  the  exercise  of  the  one  and  the  dischari^e  of  the 
other,  and  it  is  no  sufficient  answer  to  its  appeal  to  one  of  the  courts  that  it  has  no 
pecuniary  interest  in  the  matter.  The  obligiAtions  which  it  is  under  to  promote  the 
interest  of  all,  and  to  prevent  the  wrongdoing  of  one  resulting  in  injury  to  the  general 
welfare,  is  often  of  itself  sufficient  to  give  it  a  standing  in  court  (p.  583). 

4.  Obstruction  to  access  to  or  egress  from  complainant's 

PLACE  op  business  BY  LARGE  ASSEMBLAGE  AS  GROUND  FOR  INJUNC- 
TIVE  RELIEF. 

Where  the  presence  of  numbers,  though  not  intimidating,  yet 
actually  obstructs  access  to  or  egress  from  the  complainant's  place 
of  business  or  interferes  with  the  freedom  of  the  highway,  an  injunc- 
tion wiU  be  granted  on  the  groimd  of  a  continumg  nuisance.  (6 
Pom.  Ea.  Jur.,  sec.  604;  American  Steel  &  Wire  Co.  v.  Wire  Drawers 
and  Die  Makers'  Unions,  90  Fed.,  608,  C.  C.  N.  D.  Ohio,  1898;  Foster 
V.  Retail  Clerks'  Protective  Association,  39  Misc.,  N.  Y.,  48.) 

In  American  Steel  &  Wire  Co.  v.  Wire  Drawers  and  Die  Makers 
Unions  (90  Fed.,  608,  614)  the  court  said: 

It  is  juflt  as  much  a  nuisance  to  block  up  the  street  and  impair  the  right  bv  the  contin- 
ual presence  of  bodies  of  men,  great  or  small,  who  obstruct  the  ingress  and  egress,  as  it 
would  be  to  build  bt^cades  and  embankments  in  the  street. 

In  Foster  v.  Retail  Clerks'  Protective  Association  (39  Misc.,  N.  Y., 
48,  52)  the  court  said: 

Whatever  may  be  said  of  simple  picketing  where  only  persuasion  is  used,  certain 
things  can  not  have  been  done  without  infringing  the  rignts  of  the  plaintiffs.  The 
defendants  have  no  right  to  enter  upon  their  premises  except  for  the  bona  fide  purposes 
of  trade.  If  they  do  they  are  trespassers.  If  the  plaintiffs  own  to  the  center  of  the 
street,  the  defendants  have  no  right  to  station  themselves  in  front  of  their  store  and 
there  distribute  circulars  such  as  the  one  in  question.  If  they  do  this,  they  are  also 
trespassers.  (Adams  v.  Rivers,  11  Barb.,  390.)  The  defendants  have  no  right  to 
obstruct  access  to  the  store  in  question.  If  they  do,  they  commit  a  nuisance.  The 
defendiuits  have  no  right  to  so  act  as  to  collect  crowds  and  thus  obstruct  movement 
along  the  sidewalk  at  or  in  the  neighborhood  of  the  store.    This  is  likewise  a  nuisance. 

5.  Right  to  enjoin  the  assemblage  of  strikers  upon  premises 
OF  employers  as  constituting  a  continuing  trespass. 

A  continuing  trespass  on  plaintiff's  property,  though  only  for  the 

?urpose  of  persuading  his  workmen  to  quit,  wiU  be  enjoined.     (6 
om.  Eq.  Jur.,  sec.  604;  Knudscn  v,  Benn.  123  Fed.,  636,  Cir.  Court 
Dist.  of  Minn.,  1903.) 
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In  New  York,  etc.,  Railroad  Company  v.  Wenger  (9  Ohio  Dec.  Re- 
print, 815,  825)  the  court  said: 

Now,  it  is  a  migtaken  notion  to  suppose  that  men  may  go  upon  the  premises  of 
another,  even  although  they  go  there  in  a  peaceable  way,  and  express  to  men  the  no- 
tions they  entertain,  that  they  ought  to  abandon  the  employment  of  the  railroad 
company.  I  question  whether  they  have  even  the  right  to  go  upon  the  premises  and 
make  a  simple  request  of  that  sort,  and  especially  so  if  back  of  all  is  the  purpose 
and  intention  to  obstruct  the  business  of  the  company  and  prevent  it  from  disouirging 
its  lawful  business  as  a  common  carrier. 

Again,  at  page  825,  the  court  said  : 

From  these  facts  it  is  clear  to  mv  mind  that  these  men,  when  they  went  there,  under 
the  circumstances  under  which  tney  went  there,  w^:e  clearly  trespassers,  and  that 
it  was  altogether  and  essentially  unlawful  to  go  there,  even  seeking  to  compel  or  urge  or 
invite  other  men  to  abandon  their  emplo3rment  and  to  thereby  obstruct  tiie  business. 

Again,  at  page  818,  the  court  said: 

If  the  trespass  is  continuous  in  its  nature,  if  repeated  acts  of  wrong  are  done  or  threat- 
ened, although  each  of  these  acts  taken  by  itself  may  not  be  destructive,  and  tiie  l^al 
remedy  may  therefore  be  adequate  for  each  single  act  if  it  stood  alone,  then  also  me 
entire  wrone  will  be  prevented  or  stopped  by  injunction  on  the  ground  of  avoiding  a 
repetition  of  similar  actions. 

6.  What  amounts  to  unlawful  coercion. 

The  owner  of  a  business  is  entitled  to  have  workmen  come  to  and  leave  his  place  of 
businesB  without  being  subjected  to  violence  or  threats  of  violence.  But  this  is  not 
the  extent  of  his  rights.  Any  course  of  conduct  upon  the  part  of  others  which  deprives 
or  substantially  anects  the  needom  of  mind  of  such  wonm^  in  reachinff  a  decision 
to  remain  in  or  enter  into  his  employ,  or  the  freedom  of  will  in  carrying  mis  decision 
into  execution,  is  an  unlawful  interference  with  such  owner's  business.  (Martin's 
Modem  Law  of  Labor  Unions,  p.  229,  citing  Eureka  Foundry  Company  v.  Lehker,  13 
Ohio  Dec.  Nisi  Prius,  398.) 

In  Union  Pacific  Raihoad  Co.  v.  Ruef  (120  Fed.,  102,  124)  the 
court  said: 

Picketing  in  and  of  itself  when  properly  conducted  is  not  unlawful,  but  when  accom- 
panied by  violence  or  anv  manner  of  coercion  or  intimidation  to  prevent  persons  from 
engaging  in  the  service  of  an  employer  it  is  unlawful. 

In  Rogere  v.  Evarts  (17  N.  Y.  Supp.,  264,  269)  the  doctrine  is  laid 
down: 

Picketing  may  be  done  in  such  numbers  as  to  constitute  intimidationT  Jeering  and 
shouting  at  employees  by  strikers  may  constitute  intimidation .  Persuasion  or  en£eaty 
may  be  so  persistent  as  to  constitute  intimidation. 

In  Otis  Steel  Co.  v.  Local  Union  (110  Fed.,  698,  701)  Wing,  J., 
said: 

It  has  been  said  in  an  eloquent  and  learned  decision  that  it  can  not  too  soon  be 
learned,  and  learned  thoroughly,  that,  under  this  Government  at  least,  freedom  of  ac- 
tion, so  long  as  a  man  does  not  interfere  with  the  rights  of  others,  will  be  protected  and 
maintained;  and  that  it  is  unlawful  for  any  man  to  dictate  to  another  what  his  conduct 
shall  be  and  to  attempt  to  enforce  such  dictation  by  any  form  of  undue  pressure.  Nor 
must  intimidation  be  di^^sed  in  the  assumed  character  of  persuasion.  Persuasion  too 
emphatic  or  too  long  ana  persistently  continued  may  itselt  become  a  nuisance  and  its 
use  a  form  of  unlawful  coercion. 

In  Karges  Furniture  Co.  v.  Amalgamated  Woodworkers'  Union 
(165  Ind.,  421;  75,  N.  E.  887,  881)  it  was  said  that^ 

in  a  contest  between  capital  and  labor,  on  the  one  hand  to  secure  higher  wages  and  on 
the  other  to  resist  it,  argument  and  persuasion  to  win  support  and  cooperation  from 
others  are  proper  to  either  side,  provided  they  are  of  a  character  to  leave  the  persons 
solicited  feeling  at  liberty  to  comply  or  not,  as  they  please. 


limitino  fbderali  injunctions.  661 

7.  Inducing  breach  of  contract  of  employment  by  fraud. 
In  Martin's  Law  of  Labor  Unions,  page  96,  it  is  said: 

No  man  can  justify  an  interference  with  another's  tiade  or  business  by  the  use  of 
fraud,  and  the  procuring  of  workmen  to  quit  their  employment  and  join  in  a  strike  by 
means  of  fraud  is  unlawful  and  in  a  proper  case  may  oe  enjoined. 

In  Angle  v,  Chicago,  etc.,  Ry.  (151  U.  S.,  pp.  1,  13)  it  is  said: 

It  has  been  repeatedly  held  that,  if  one  maliciously  interferes  in  a  contract  betwe^ 
two  parties  and  induces  one  of  them  to  break  that  contract  to  the  injury  of  the  othec, 
the  party  injured  can  maintain  an  action  against  the  wrongdoer.  Green  v,  Butto^i 
(2  Cr.  Mees.  &  R.  707),  in  which  the  defendant,  by  falsely  pretending  to  one  party 
to  a  contract  that  he  had  a  lien  upon  certain  property,  prevented  such  party  &om 
delivering  it  to  thd  plaintiff,  the  other  party  to  tne  contract,  and  was  held  responsible 
for  the  loss  occasioned  thereby. 

In  Butterick  Publishing  Company  Limited  v.  Typographical  Union 
No.  6  et  al.  (100  N.  Y.  Supp.,  292),  there  was  granted  an  injunction  re- 
straining striking  employees  and  local  labor  unions  from  resorting  to 
threats,  intimidation,  or  fraud  in  their  relations  with  plaintiff's 
employees. 

In  this  case  the  court  said : 

As  regards  their  relation  to  the  plaintiff's  employees,  it  is  clear  from  what 
has  already  been  stated  that  the  defendant  local  unions  and  their  members 
must  be  restrained  from  resorting  to  any  threats,  intimidation,  force,  or 
fraud,  whether  through  the  means  of  picketing  or  otherwise  (p.  296). 

8.  Equitable  belief  against  coercion  through  boycotts  and 
sympathetic  strikes. 

While  it  may  he  lawful,  in  aid  of  a  lawful  strike,  for  the  strikers  to 
use  peaceful  noncoercive  persuasion  and  argument  to  induce  custom- 
ers of  the  person  against  whom  the  strike  is  in  operation  to  withhold 
their  patronage  from  him,  yet  it  is  unlawful,  as  already  pointed  out, 
for  this  "persuasion"  to  take  the  form  of  even  peaceful  coercion. 

It  is  also  clearly  unlawfuPfor  strikers  to  incite,  even  by  entirely 
peaceful  and  noncoercive  methods,  the  employees  of  a  third  party  to 
strike  against  that  party  for  the  purpose  of  compelling  him  to  with- 
draw his  patronage  from  the  party  with  whom  the  inciting  strikers 
have  a  labor  dispute. 

In  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (62  Fed.,  803),  it 
was  held  that  a  combination  to  incite  the  employees  of  various  rail- 
roads suddenly  to  quit  their  service  without  any  dissatisfaction  with 
the  terms  of  their  employment,  thus  paralyzing  railroad  traffic^  in 
order  to  coerce  the  railroad  companies  and  the  public  into  compelling 
the  Pullman  Co.,  whose  cars  were  in  use  in  operating  the  roads,  to 
pay  its  employees  more  wages,  was  an  unlawful  conspiracy  by  reason 
of  its  purpose,  whether  such  purpose  was  effected  by  means  usually 
lawful  or  otherwise.  Judge  Taft,  who  delivered  the  opinion  in  this 
case,  said: 

Phelan  came  to  Cinciimati  to  carry  out  the  purpose  of  a  combination  of  men, 
and  his  act  in  inciting  the  employees  of  all  Cmcmnati  railroads  to  quit  service 
was  part  of  that  combination.  If  the  combination  was  imlawful,  then  every 
act  in  pursuance  of  it  was  unlawful,  and  his  instigation  of  the  strike  would  be 
an  unlawful  wrcMig  done  by  him  to  every  railway  company  in  the  city,  fopr 
which  they  can  recover  damages,  and  for  which,  so  far  as  his  acts  affected  the 
Southern  Railway,  he  is  in  contempt  of  this  court  (p.  817). 
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After  referring  to  the  fact  that  one  purpose  of  the  combination 
was  to  compel  railroad  companies  to  injure  the  Pullman  Co.  by  break- 
ing their  contracts  with  that  company,  Judge  Taft  said: 

But  the  combination  was  unlawful  without  respect  to  the  contract  feature. 
It  wafi  a  boycott.  The  employees  of  the  railway  companies  had  no  grievance 
i^ainst  their  employers.  Handling  and  hauling  Pullman  cars  did  not  render 
their  services  any  more  burdensome.  They  had  no  com{)laLnt  against  the  use 
of  Pullman  cars  as  cars.  They  came  into  no  natural  relation  with  Pullman  in 
handling  the  cars.  He  paid  them  no  wages.  He  did  not  regulate  their  hours 
or  in  anyway  determine  their  services.  Simply  to  injure  him  in  his  business, 
they  w6re  incited  and  encouraged  to  compel  tne  railway  companies  to  withdraw 
custom  tem  him  by  threats  of  quitting  tneir  service,  and  actually  quitting  their 
service.  This  inflicted  an  injury  on  the  companies  that  was  very  great,  and  it 
wafi  unlawful,  because  it  was  without  lawful  excuse.  All  the  employees  had 
the  right  to  quit  their  emplo^rment,  but  they  had  no  right  to  conibine  to  quit 
in  order  thereby  to  compel  their  ediployer  to  withdraw  from  a  mutually  profit- 
able relation  with  a  third  person  for  the  purpose  of  injuring  that  third  person, 
when  the  relation  thus  sought  to  be  broken  had  no  effect  whatever  on  tJie  char- 
acter or  reward  of  their  service.  It  is  the  motive  for  quitting,  and  the  end 
sought  thereby,  that  make  the  injury  inflicted  unlawful  and  tne  combination 
by  which  it  is  inflicted  an  unlawful  conspiracy.  The  distinction  between  an 
ordinary  lawful  and  peaceable  strike  entered  upon  to  obtain  concessions  in  the 
terms  of  the  strikers'  employment  and  a  boycott  is  not  a  fanciful  one  or  one 
which  needs  the  power  of  fine  distinction  to  determine  which  is  which.  Every 
laboring  man  reco^:nizes  the  one  or  the  other  as  quickly  as  the  lawyer  or  the 
judge.  The  combination  under  discussion  was  a  boycott.  It  was  so  termed 
by  Debs,  Phelan,  and  all  engaged  in  it.  Boycotts,  though  unaccompanied  by 
violence  or  intimidation,  have  oeen  pronounced  uidawful  in  every  State  of  the 
United  States  where  the  question  has  arisen,  unless  it  be  in  mnnesota,  and 
^ey  are  held  to  be  imlawful  in  England. 

9.  Even  noncoercive  persuasion  to  do  an  unlawful  act  is  un- 
lawful; E.   G.,  PERSUASION  TO  BREAK  A   CONTRACT. 

In  A.  R.  Barnes  &  Co.  v,  Chicago  Typographical  Union  (232  III., 
42;  83  N.  E.,  940,  945)  it  was  said  that.— 

*  *  *  it  muBt  be  conceded  that  argument  and  persuasion  are  lawful  if  not 
directed  to  the  accompH^ment  of  an  illegal  and  unlawful  purpose.  The  object 
of  the  defendants  as  set  forth  in  the  bill  was  illegal,  and  if  tliere  is  a  malevolent 
intent  to  produce  an  illegal  result,  and  it  is  produced,  it  makes  no  difference 
whether  it  is  accomplished  by  mere  persuasion  or  oy  physical  violence. 

In  Jersey  Qty  Printing  Co.  v.  Cassidy  (63  N.  J.  Eq.,  769,  763), 
the  court  said : 

Where  defendants,  in  combination  or  individually,  undertake  to  interfere 
with  and  disrupt  existing  contract  relations  between  the  employer  and  the 
employee,  it  is  plain  that  a  property  right  is  directly  invaded.  The  effect 
is  the  same  whether  the  means  employed  to  cause  the  workman  to  break 
his  contract,  and  thus  injure  the  employer,  are  violence  or  threats  of  violence 
against  the  employee  or  mere  molestation,  annoyance,  or  persuasions.  In  all 
tnese  cases,  whatever  the  means  may  be,  they  constitute  the  cause  of  the 
breaking  of  a  contract,  and  consequently  they  constitute  the  natural  and 
proximate  cause  of  damage.  The  intentional  doing  of  anything  by  a  third 
party  which  is  the  natural  and  proximate  cause  of  the  disruption  of  a  con- 
tract relation,  to  the  injury  of  one  of  the  contracting  parties,  is  now  very 
generally  recognized  as  actionable  in  the  absence  of  a  sufficient  justification, 
and  the  question  in  every  case  seems  to  turn  upon  justification  alone. 

To  the  same  effect  see  Flaccus  v.  Smith  (199  Pa.  St.,  128;  48  Atl., 
894);  Southern  Ry.  Co.  v.  Machinists'  Local  Union  (Cir.  Ct.  W.  D. 
Tenn.,  1901;   111  Fed.,  49). 

10.  Injunctions  to  prevent  refusal  to  perform  services  by 
employees  who  elect  to  remain  in  the  service,  and  to  restrain 
noncoercive  methods  on  the  part  of  third  persons  to  incite 
such  refusal. 
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Ordinarily  every  man  has  the  legal  right  to  stop  work  and  to  (juit 
his  employment  whenever  he  chooses  to  do  so,  unless  there  be  a 
contract  that  obliges  him  to  continue  for  a  definite  time,  but  no  man 
has  the  legal  or  moral  ri^ht,  while  continuing  in  the  employment  of 
another,  to  refuse  to  do  tne  work  which  he  is  employed  and  engaged 
to  do.     (In  re  Grand  Jury,  62  Fed.,  834,  835.) 

While  a  court  of  equity  has  no  power  to  compel  employees  to  con- 
tinue in  the  service  of  the  employer,  yet  if  the  employees  elect  to 
remain  in  the  service,  performance  of  the  duties  incident  thereto  may 
be  compelled  by  injunction.  (Martin  Modem  Law  of  Labor  Unions, 
sec.  53,  p.  77.) 

In  Southern  Cal.  Rv.  Co.  v.  Rutherford  (62  Fed.,  796)  it  appeared 
that  the  employees  oi  complainant  railroad  company  engaged  in  the 
transportation  of  interstate  commerce  and  tne  maib,  although 
remaming  in  the  employ  of  the  complainant,  refused  to  handle  or 
operate  any  train  of  cars  of  complainant  to  which  a  Pullman  car 
was  attached.  It  further  appeared  that  such  refusal  subjected  com- 
plainant to  a  multipUcity  of  suits  and  to  ^reat  and  irreparable  dam- 
age, in  that  there  was  a  contract  requiring  complainant  to  attach 
a  Pullman  car  or  cars  on  all  its  through  trains  for  the  carrying 
of  passengers  and  the  mail,  and  ako  retarded  and  interrupted  com- 
plainant in  the  transmission  of  mail  and  interstate  commerce.  An 
injunction  requiring  the  employees  to  perform  their  duties  during 
their  continuance  in  complainant's  employment  was  issued  as 
prayed. 

In  Toledo,  etc.,  R.  Co.  v.  Perm.  Co.  (64  Fed.,  730)  it  was  held  that 
a  mandatory  injunction  might  be  issued  against  several  railroad 
companies  and  their  emplovees,  at  the  instance  of  another  railroad 
company,  enjoining  defendant  railroad  companies  and  their  em- 
ployees from  refusing  to  discharge  the  duties  imposed  by  the  inter- 
state- commerce  law  and  to  receive  and  deliver  complainant's  inter- 
state freight.     In  this  case  the  court  said : 

Nor  is  the  mandatory  injunction  against  the  engineers  an  enforced  specific  per- 
formance of  personal  service.  It  is  only  an  order  restraining  them,  if  tney  assume 
to  do  the  work  of  the  defendant  companies,  from  doing  it  in  a  way  which  will  violate 
not  only  the  rights  of  the  complainant,  but  also  the  order  of  the  court  made  against 
their  employers  to  preserve  those  rights  (p.  743). 

In  Toledo,  etc.,  R.  Co.  v.  Penn.  Co.  (54  Fed.,  746),  a  contempt 
proceeding  for  violation  of  the  injunction  awarded  in  Toledo,  etc., 
R.  Co.  V.  Penn.  R.  Co.  (supra),  it  appeared  that  an  engineer  who 
had  notice  of  the  injunction  during  tne  course  of  his  run  disobeyed 
orders  of  his  employers  to  attach  to  his  train  a  car  of  the  boycotted 
company  and  announced  that  he  had  quit  his  employment.  He 
nevertheless  remained  with  the  engine  for  five  hours,  and  on  notice 
from  his  union  that  he  might  handle  the  car  promptly  attached  it  to 
his  train,  which  he  brought  to  its  destination.  This  was  a  plain  case 
of  a  labor  union  attempting  to  determine  the  enforcement  or  none- 
forcement  of  the  act  to  regulate  commerce.  On  these  facts  it  was  held 
that  he  had  not  quit  the  service  in  good  faith ;  that  his  contract  was 
a  trick  to  avoid  obeying  the  order  of  the  court  and  that  he  was  pun- 
ishable for  contempt  for  violating  the  order.  This  decree  was  af- 
firmed by  the  Circuit  Court  of  Appeals  in  Lennon  v.  Lake  Shore, 
etc.,  Ry.  Co.  (22  U.  S.  App.,  561),  and  the  decree  of  that  court  was 
subsequently  affirmed  by  tne  Supreme  Court  of  the  United  States  in 
Ex  parte  Lennon  (166  U.  S.,  518). 
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In  Toledo,  etc.,  R.  Co.  v.  Penn.  Co.  (54  Fed.,  746,  765)  the  court 
said: 

If  the  employee  quits  in  good  faith,  unconditionally  and  absolutely,  under  such 
circumstaDcee  as  are  now  unoer  considetatian,  he  is  exercising  a  personal  right  which 
can  not  be  denied  him.  But  so  long  as  be  continues  in  the  servioe,  so  long  as  lie  under- 
take to  perform  the  duties  of  engineer  or  fireman  or  conductor,  so  long  the  power  of 
the  court  to  compel  him  to  discharge  all  the  duties  of  his  position  is  unquestionable  and 
will  be  exercised. 

II.  Persuading  others  to  strike  for  unlawful  purpose  is 

ITSELF   UNLAWFUL. 

In  Martin's  Modern  Law  of  Labor  Unions,  section  60,  it  is  said: 

The  right  of  each  party  to  strive  to  obtain  the  terms  most  beneficial  to  himself  and 
the  right  of  a  number  of  persons  similarly  situated  to  unite  to  accomplish  such  ends  is 
clear,  and  individuals  having  similar  interests  niay,  by  all  peaceable  ai^^umentative 
meaos,  persuade  others  to  join  with  them  in  their  efforts  to  do  what  they  fairly  consider 
to  be  beneficial  to  themselves  as  a  class.  What  is  here  said  presupposes,  of  coutm,  that 
the  persons  sought  to  be  persuaded  are  not  asked  to  do  sometnm^  imlawful  as,  for 
instance,  to  commit  a  breach  of  contract  of  employment  for  a  definite  time,  and  that 
the  strike  itself  is  lawful.  If  the  strike  is  unlawful  anv  acta  done  in  furtherance  thereof, 
tiiough  innocent  in  themselves,  would  necessarily  be  of  the  same  character  and  may 
be  enjoined  if  the  conditions  which  call  for  equitable  relief  by  injunction  are  present. 

To  the  same  effect  see  A.  R.  Barnes  &  Co.  v,  Chicago  TVpographi- 
cal  Union  (232  III.,  424;  83  S.  W.,  940),  Reynolds  v.  Davis  (198 
Mass.  294;  84  N.  E.,  457). 
I   12.  Payment  op  benefits  to  participants  in  unlawful  strike. 

An  injunction  will  lie  to  prevent  the  payment  of  strike  benefits  to 
persons  engaged  in  an  unlawful  strike. 

In  Reynolds  v.  Davis,  supra,  it  was  held  that  a  particular  strike 
was  illegal  and  that  the  plaintiff  employers  were  entitled  to  an  in- 
junction restraining  the  defendants  from  combining  together  to 
further  such  strike  and  from  doin^  any  acts  whatever,  peaceful  or 
otherwise,  in  furtherance  thc^rrof,  including  the  payment  of  strike 
benefits  and  putting  the  plaintiffs  on  an  unfair  basis.'* 

In  A.  R.  Barnes  &  Co.  v.  Chicago  Typographical  Union  (232  111., 
424;  83  N.  E.,  940),  it  was  held  that  where  the  object  of  the  strike 
was  unlawful  the  offer  by  a  labor  union  of  money  or  the  procuring 
of  places  of  employment  in  other  cities,  or  the  offer  of  transportation 
to  other  cities  as  a  means  of  inducing  employees  of  plaintiff  to  join 
the  strike  would  be  enjoined. 


TKXTBSDAT,  JTXKB  18,  1912. 

Subcommittee  of  the  Committee  on  Judiciary, 

Unfted  States  Senate, 

Wdshington,  D,  C, 
The  subcommittee  met  at  10.30  o'clock  a.  m.       ' 
Present:  Senators  Nelson  (chairman)  and  Sutherland. 

The  Chairman.  Mr.  Monaghan,  you  may  proceed.    Will  you  kindly 
state  the  name  of  the  organization  you  represent  ? 

STATEMEITT  OF  MB.  GEORGE  F.  MOVAGHAH. 

Mr.  Monaghan.  Mr.  (chairman,  I  represent  the  National  Founders' 
Association,  an  association  consisting  of  500  of  the  largest  foundry 
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and  manufacturmff  establishments  of  the  United  States,  involving 
a  capitalization  of  approximately  $500,000,000,  and  with  a  propor- 
tionate number  of  employees.  The  names  of  the  members  will  be 
filed  with  the  committee.  The  association  represented  by  me,  as 
well  as  the  individual  membera  of  it  and  the  ramifications  of  it 
throughout  the  various  cities  of  the  United  States,  are  very  vitally 
interested  in  tins  bill.  The  measure  itself,  speaking  of  it  generally, 
is  verv  cleverly  drawn  and  designed  to  accomplish  the  direct  purpose 
of  nullifying  completely  the  effect  of  injunctions  in  labor  disputes. 
It  may  be  well  at  this  tune  to  emphasize  the  fact  mth  the  committee 
that  there  has  been  no  hearing  at  all  given  upon  this  bill  by  the  Hoiise 
committee,  llie  measure  wnich  was  presented  to  the  House  com- 
mittee, known  as  the  Wilson  bill,  was  considered  and  a  hearing  was 
granted  by  the  House  committee,  but  the  Wilson  bill  was  so  extremely 
radical  in  form  and  its  purpose  so  obvious  that  we  contented  our- 
selves with  a  discussion  of  aostract  law  in  the  case  rather  than  with 
a  relation  of  the  practical  effects  of  the  measure.  The  bill  which  is 
before  us  now  accomplishes  practically  the  same  thing  that  the 
extremely  radical  wording  of  the  bill  mtroduced  originally  in  the 
House  presents,  but  under  a  different  form. 

It  may  be  said  in  general  that  the  bill  now  presented  nullifies  the 
common-law  doctrine  of  conspiracy.  It  furtnermore  justifies  the 
primary  and  the  secondary  boycott,  and  permits  the  so-called  peace- 
ful picKet.  Finally,  it  embraces  class  legislation  in  its  most  vicious 
form  and  deprives  employers  in  labor  disputes  of  injunctive  relief  from 
a  class  of  wrong  whicn  would  be  illegal  and  criminal  as  applied  to  any 
other  body  of  men  in  any  other  kind  of  contest. 

There  appears  on  the  record  of  the  House  hearings  absolutely  no 
justification  for  this  measure  and  no  reasonable  excuse  for  it.  It  has 
been  claimed  that  union  men  and  labor  organizations  in  disputes  with 
their  employers  throughout  the  United  States  have  been  unjustly 
treated  by  tne  courts,  but  I  have  yet  to  hear  from  the  proponents  of 
this  bill  of  a  single  instance  of  aouse  by  the  courts  of  tne  writ  of 
injunction.  It  is  true  that  errors  have  been  occasionally  made,  but 
only  very  occasionally,  and  I  am  compelled  to  say  that  as  compared 
with  injunctions  in  other  litigation  the  amount  of  error  committed 
in  connection  with  the  granting  of  injunctions  in  labor  disputes  is 
small  indeed. 

INJUNCTIONS   RARE   IN   LABOR   DISPUTES. 

It  is  well  at  this  time^  while  adveiting  to  the  claim  of  organized 
labor  that  the  writ  of  injunction  has  been  improperly  used  and  that 
labor  is  made  to  suffer  very  materially  in  consequence,  to  consider 
ti^e  number  of  injunctions  that  the  organization  represented  by  me 
has  been  interested  in  during  the  past  eight  years.  The  association, 
as  I  have  already  stated,  is  a  large  one,  embracing  members  in  prac- 
tically every  State  of  the  United  States,  and  numbering  upon  its 
roster  500  manufacturing  establishments  as  members.  Between  the 
four  years  1904  and  1907,  inclusive,  this  organization  was  directly 
concerned  through  its  membership  in  300  strikes;  in  those  300  strikes 
only  34  injunctions  were  eranted  by  the  courts.  In  all  those  34 
injunctions  secured,  and  in  tne  300  strikes  in  which  we  were  interested, 
there  were  only  36  contempts  prosecuted,  and  in  those  36  contempt 
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cases  32  convictions  followed,  and  in  the  majority  of  instances  the 
final  result  was  the  imposition  of  a  fine. 

The  Chaibman.  Could  you  furnish  us  a  list  of  those  cases  ? 

Mr.  Monaghan.  I  have  it  compiled. 

The  CHAiBBiAN.  Will  you  leave  it  here  with  the  stenographer  to  put 
into  the  record  ? 

Mr.  Monaghan.  I  will  be  glad  to  do  so.     [See  Exhibit  A.] 

Senator  StrrHERLAND.  Were  those  cases  in  the  State  or  Federal 
courts? 

Mr.  Monaghan.  In  the  Federal  and  State  courts  both.  During 
the  last  four  years  we  have  been  concerned  in  224  strikes.  In  those 
224  strikes  in  which  we  have  operated  for  the  past  four  years  there 
have  been  approximately  only  five  injunctions  applied  for,  five  in- 
junctions granted,  and  no  prosecutions  for  contempt.  So  that 
m  so  far  as  we  are  concerned  it  will  be  clearly  seen  by  tne  committee 
that  under  the  circumstances  narrated  there  can  be  no  reasonable 
demand  on  the  part  of  the  labor  organization  for  a  relief  from  an 
intolerable  condition. 

The  Chairman.  Will  you  allow  me  to  interrupt  you  a  moment? 
Could  you  furnish  the  committee  with  a  memorandum  or  a  state- 
ment of  the  injunctions  in  those  cases;  that  is,  the  restraining  orders? 

Mr.  Monaghan.  I  can  if  the  committee  will  allow  me  to  take  some 
time  within  which  to  do  so.  I  could  not,  of  course,  do  it  to-day. 
[See  Exhibit  G.] 

The  Chairman.  Could  you  furnish  us  a  copy  of  the  in  junctional  or 
restraining  order  ? 

Mr.  Monaghan.  I  will  be  glad  to  do  that,  Mr.  Chairman.  Further 
than  that,  before  I  conclude  I  will  present  to  the  committee  in  com- 
piled form  the  affidavits  or  a  compendium  of  the  affidavits  upon  which 
those  writs  were  granted  in  various  cases  during  the  first  four-year 
period  I  mention,  which  is  the  only  compilation  Ihave  at  the  present 
time.     [See  Exhibit  A.] 

Senator  Sutherland.  Let  me  see  if  I  understand  you.  During 
the  last  four  years  there  were  how  many  strikes  ? 

Mr.  Monaghan.  About  224. 

Senator  Sutherland.  And  in  those  strikes  there  have  been  only 
five  injunctions  applied  for  ? 

Mr.  Monaghan.  On  the  part  of  those  concerned  with  our  organiza- 
tion. I  do  not  say  there  nave  not  been  injunctions  appUed  for^y 
other  organizations — for  example,  by  the  Anti-Boycott  League  or 
other  institutions  independent  of  our  organization — but  our  organiza- 
tion, concerned  with  500  of  the  largest  manufacturing  companies,  like 
the  Allis-Chalmei*s  Co.,  and  others,  has  only  been  concerned  with 
applications  for  injunctions  in  about  that  number  of  cases.  This 
does  not  comprise  other  strikes  between  the  Iron  Molders'  Union 
and  concerns  not  connected  with  our  organization. 

Senator  Sutherland.  You  mean  by  your  organization  anybody 
who  is  a  member  of  it  ? 

,  Mr.  Monaghan.  Exactly.  There  is  a  further  fact  I  desire  to  em- 
phasize before  the  committee,  which  has  always  been  adverted  to, 
not  only  before  this  committee,  but  before  other  committees.  From 
1900  to  1912  in  the  Federal  courts  there  have  been  only  25  injunctions. 

The  Chairman.  In  labor  disputes  t 
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Mr.  MoNAOBAN.  In  labor  disputes.  There  have  been  only  25 
injunctions  which  appear  of  record  in  the  Federal  courts  and  447 
injunctions  in  other  cases  not  involving  disputes  of  labor.  So  again 
I  emphasize  the  fact  that  union  labor  in  this  connection  has  endeav- 
ored to  build  a  mountain  out  of  a  molehill  for  the  purpose  of  affording 
it  an  opportunity  to  create  a  false  issue  and  to  dominate  by  force  the 
manufacturing  mdustries  of  this  country.  In  other  words,  it  has 
maneuvered  to  place  itself  in  a  position  where  when  a  struck  foundry 
is  without  remedy  at  law  the  umon  may  with  impunity  violate  the  law 
of  conspiracy  as  recognized  from  the  first  day  of  the  foundation  of 
this  Republic  down  to  the  present  time,  persecute  institutions,  indus- 
trial and  otherwise,  and  attack  the  independent  workmen  in  a  man- 
ner which  would  be  criminal  in  any  other  controversy  and  leave  the 
unions  and  their  members  free  from  legal  responsibility,  with  the 
ultimate  object  in  view  of  dominating  or  d^troying  the  industries 
opposing  them. 

The  (& AIRMAN.  Could  you  furnish  us  with  data  with  reference  to 
these  strikes  that  you  refer  to,  as  to  the  grounds  on  which  the  strikes 
are  instituted,  whether  for  shorter  hours  and  better  wages,  or  whether, 
as  some  of  you  call  it,  to  '*  unionize  " ;  that  is,  to  prohibit  the  manufac- 
turers from  employing  anybody  but  union  men  c  I  would  like  to  get 
that  information  ii  you  can  furnish  it. 

Mr.  MoNAGHAN.  It  is  possible  to  furnish  it,  and  I  shall  be  very  glad 
to  file  that  data  with  the  committee.  However,  the  committee  must 
understand  that  in  order  to  compile  that  data  in  such  form  as  would 
be  at  all  satisfactory  to  the  committee  some  time  must  be  taken  for 
the  purpose  of  collecting  the  facts  from  the  various  institutions  which 
have  been  interested,  but  that  time  need  not  be  long.  So  fast  as  the 
mails  can  act,  we  will  act.     [See  Exhibit  B.] 

LABOR   CONDITIONS   IN   AMERICA. 

In  answer  to  the  Query  made  by  the  chairman,  let  me  further  state 
that  the  condition  of  labor  in  this  country  is  the  equal  of  the  condition 
of  labor  in  any  other  country  under  the  sun.  i  say  that  conserva- 
tively, because  I  believe,  from  consideration  and  examination  of  the 
bulletins  issued  by  the  Department  of  Labor,  that  the  conditions  of 
labor  in  this  country  as  regards  wages  and  conditions  is  better  than 
in  any  other  nation  and  that  the  strikes  which  are  instituted  to-day 
and  have  been  in  progress  for  the  past  eight  years  and  more  have  not 
been  called,  as  a  general  rule,  to  increase  wages  or  to  improve  shop 
conditions,  or  to  secure  the  installation  of  safeguards  surrounding 
machinery,  or  to  perfect  the  sanitary  conditions  of  the  shop,  or  to 
effect  changes  directly  pertinent  to  any  workman,  whether  he  is  a 
member  of  a  labor  organization  or  not.  The  strikes  that  have  been 
instituted  in  the  vast  majority  of  instances  have  been  called  solely  to 
fasten  on  the  industries  affected  the  un-American  doctrine  of  the  closed 
shop.  This  being,  then,  the  chief  cause  of  labor  disputes,  it  is  pertinent 
to  mquire  into  its  purpose,  the  number  of  workmen  affected,  and 
whether  its  purpose  at  all  justifies  the  denial  of  legal  relief  to  one 
employed  when  attacked. 
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OHIBF  PUBPOSE  OF  STRIKES  TO-DAT  IS  THE  ESTABLISHMENT  OF  THiE 
UNAMERICAN  DOCTRINE  OF  CLOSED  SHOPS,  AGAINST  WHICH  THE 
INDEPENDENT  WORKMEN   AND  EMPLOYER   ALIKE   PROTEST. 

Let  US  realize  the  fact  that  m  the  United  States  there  are,  according 
to  reports  by  the  Biu-eau  of  Labor,  approximately  30,000,000  men, 
women,  and  children  engaged  in  gainfiiToccupations.  That,  of  course, 
is  all-embracing.  There  are  2,000,000  men  united  in  organized  labor, 
including  all  the  unions  of  the  United  States.  The  vast  majority  of 
men  working  at  trades,  working  at  agriculture,  working  in  manual 
pursuits,  are  not  organized,  and  a  great  proportion  of  these  men  who 
mi^ht  join  labor  organizations  have  not  done  so.  They  stand  as 
independent  workmen,  and  many  of  those  men  are  men  employed  by 
the  manufacturing  institution  represented  by  me.  These  men  refuse 
to  join  the  labor  organizations  because  of  the  burden  that  labor  unions 
put  upon  them.  This  burden  is  foimd  not  alon  in  the  financial  con- 
tributions they  would  be  obligated  to  make  to  the  union  exchequer, 
but  the  restrictions  enforced  by  the  unions  limiting  the  amoxmt  and 
character  of  their  work  and  the  wages  they  may  receive.  For  exam- 
ple, a  man  who  is  an  industrious  molder,  an  expert  metal  polisher,  or 
a  printer  may,  if  he  is  allowed,  make  $6  a  day  on  the  piecework  sys- 
tem, or  perhaps  8  or  10,  but  the  union  restricts  the  amount  of  nis 
work,  hence  the  amount  of  his  waffe,  and  sacrifices  his  expert  ability 
to  the  average  ability  of  other  worRmen.  He  might  be  able  to  finish 
his  work  under  union  limitation  by  2  o^clock  in  the  afternoon,  but  the 
union  requires  that  he  shall  not  work  any  longer  if  the  union  measure 
is  filled,  and  if  he  does  a  strike  is  declared  upon  that  shop  if  the  em- 
ployer tolerate  it.  These  independent  workmen  are  just  as  devoted 
to  the  principle  of  open  shop  as  labor  organizations  are  devoted  to  the 

Frinciple  of  closed  shop,  and  for  myself  I  may  say,  and  for  those  whom 
represent,  the  claim  of  labor  organizations  that  they  speak  for  the 
labor  of  this  country  in  all  of  its  ramifications  and  all  of  its  trades  is 
emphatically  sheer  bluff  and  bluster. 

Under  the  open-shop  principle  all  manufacturing  institutions  do 
not  discriminate,  though  they  have  a  right  to  do  it  legally,  as  between 
union  men  and  nonunion  men,  and  in  jurisdictions  where  the  union 
is  not  sufficiently  strong  to  absolutely  command  it  union  men  work 
side  by  side  with  nonumon  men.  We  do  not  discriminate  and  have 
not  discriminated  between  men  belonging  to  a  labor  organization 
and  men  who  do  not.  What  we  object  to  under  the  closed-shop 
principle  is  that  it  permits  the  walking  delegate  of  a  labor  organization 
to  step  into  our  plants  and  attempt  to  run  them.  The  organization 
is  substituted  in  place  of  the  men.  It  matters  not  how  satisfied  they 
may  be,  it  matters  not  how  content  the  employer,  if  conditions  do 
not  conform  themselves  in  all  particulars  to  the  whims  of  so-called 
labor  leaders,  strife  is  formulated  and  strikes  declared.  In  answer 
to  the  statement  by  the  employer  that  his  men  are  satisfied,  that  they 
are  content  with  their  wa^es  and  content  with  their  conditions,  the 
answer  will  invariably  be  *  It  makes  no  difference ;  if  these  men  are 
union  men,  they  subscribe  to  the  constitution  and  by-laws  of  the  labor 
union  and  we  demand  you  conduct  your  shop  m  the  manner  we 
require."  The  labor  umon  requires  that  we  shall  employ  none  but 
union  men,  that  our  reasons  for  discharge  shall  be  subject  to  their 
approval,  that  hours  of  work  and  pay  tor  work  and  limitations  of 
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product  shall  be  within  their  power  to  direct,  that  we  can  not  dis* 
charge^  a  m,BXi  for  any  cause  without  union  assent,  and  similar  drastic 
conmtions.  The  kinds  of  work  a  union  man  is  hnaited  to  do  are 
illustrations  of  the  drastic  character  of  the  union  regulations  as 
applied  to  industrial  establishments,  and  withal  the  individual  work- 
man may  be  content,  but  the  union  assumes  to  direct  his  action  and 
control  the  acts  of  his  employer  by  force  of  union  threat  of  strikes 
and  boycott.  These  are  minor  forms  of  the  intolerable  conditions 
that  find  themselves  exemphfied  in  every  institution  which  is  domi- 
nated by  labor  organizations. 

The  Chairman.  There  is  another  thing  that  occurs  to  me  which  I 
would  like  information  about,  and  that  is.  What  is  the  rule  in  these 
several  organizations  or  unions  with  reference  to  admission  of  appren- 
tices i  I  would  like  you  to  furnish  the  committee  with  information 
as  to  that. 

Mr.  MoNAOHAN.  I  shall  be  very  glad  to  do  that.  I  will  say,  in 
answer  to  the  request,  that  data  mil  be  furnished.  Furthermore, 
I  claim  that  there  is  a  restriction  placed  upon  the  apprentice- 
ship of  this  country  to  such  an  extent  that  if  we  and  employers 
generally  throughout  the  country  subscribe  to  the  closed-shop  prin- 
ciple it  means  an  absolute  monopoly  of  labor  by  labor  unions  and 
indirectly  the  control  by  them  of  all  of  the  industries  of  this  country 
in  the  trades  dominated  by  the  labor  organizations. 

The  Chaibman.  I  want  to  say,  based  on  common  rumor  or  news- 
paper statements  or  magazine  statements,  that  j  understand  some 
unions  in  some  lines  have  no  limitation,  while  in  others  there  is  a 
restricted  Umitation,  that  it  is  not  the  same  in  all  cases  ? 

Mr.  MoNAGHAN.  That  is  true.     I  know  that  it  is  true,  generally. 

The  Chaibman.  But  you  will  furnish  us  the  information  as  to  that  1 

Mr.  MoNAOHAN.  I  will.  [See  Exhibit  C]  I  speak  with  absolute 
authority  with  reference  to  the  molders,  with  which  I  am  more 
famiUar. 

The  Chairman.  Where  they  have  that  rule,  that  is  going  back  to 
the  theory  of  the  ^ds  of  the  Middle  Ages.  They  had  restrictions 
about  apprenticeships. 

Mr.  MoNAOHAN.  1  am  satisfied  that  history  bears  out  the  state- 
ment of  the  chairman.  I  scarcely  need  comment  before  this  com- 
mittee what  restriction  of  apprenticeship  means  when  enforced  to  an 
unreasonable  degree.  It  imphes  that  the  young  men  of  the  country 
not  having  an  opportunity  to  learn  their  trade  are  necessarily  forced 
into  other  lines  of  activity,  leaving  to  the  older  men  the  absolute 
control  of  the  labor  market.  The  less  the  number  of  apprentices  the 
less  the  number  of  men  who  are  afforded  opportunity  of  learning  the 
trade,  hence  with  advancing  years  the  greater  the  control  of  the  labor 
market  by  organized  labor.     [See  Ebdubit  C] 

NO  REASONABLE   CAUSE  FOR  THE   PASSAGE  OF  THIS  BILL. 

Referring  again  to  the  statement  that  there  is  no  real  demand  and 
no  reasonable  cause  for  the  passage  of  such  a  measure  as  this,  and 
that  the  call  of  labor  for  relief  is  not  justified,  let  me  further  empha- 
size to  the  committee  that  it  is  not  an  easy  thing  in  a  Federal  court 
to-day  to  obtain  an  injunction  against  a  labor  organization,  nor  has 
it  been.    On  the  contrary  my  experience  has  been,  and  I  am  sure  it 
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is  the  experience  of  every  lawyer  who  has  been  engaged  upon  this 
class  of  htigation,  that  the  pleadings  are  carefully  scrutinized,  that 
the  injunction  order  itself  is  carefufly  censored,  and  the  interests  of 
labor  organizations  in  the  issuance  of  temporary  relief  are  carefully 
looked  after,  as  they  should  be,  by  the  court  that  issues  the  writ. 
So  much  is  this  so  that  invariably  we  do  not  apply  for  an  injunction 
until  every  other  possible  remedy  has  ceased  to  oe  effective. 

In  l)etroit,  prior  to  the  time  that  an  injunction  was  applied  for  in 
the  metal  polishers'  strike  in  that  city  in  recent  years,  we  subjected 
ourselves  to  a  position  and  condition  where  every  night  every  man 
in  our  employ  was  accompanied  to  his  home  by  an  officer,  where 
on  occasions  the  number  of  strikers  in  the  vicinity  of  our  plant 
numbered  into  the  hundreds  and  closer  to  the  thousands  in  hostile 
array  drawn  up.  I  have  seen  our  men  accompanied  by  a  battalion  of 
25  or  30  mounted  police  in  order  that  they  might  saiely  reach  their 
cars.  On  the  cars  they  were  attended  by  men  in  autnority  to  see 
that  they  reached  their  homes.  Repeated  assaults,  vile  abuses  and 
threats,  repeated  even  to  the  wives  and  children  of  the  employees, 
were,  as  is  usual,  the  accompaniment  of  the  strike;  but  even  under 
such  circumstances  we  did  not  ask  for  an  injunction  until  the  condi- 
tions became  so  intolerable  and  the  criminal  courts  and  the  police 
proved  so  unable  to  cope  with  the  situation  that  the  only  thing  for  us 
to  do  was  to  apply  to  a  court  of  equity  for  relief.  Instances  might 
be  multiphed  of  cases  where  the  employer  has  patiently  waited  and 
subjectea  himself  to  almost  intoleraole  conditions  without  applying 
to  the  courts,  for  the  reason  that  courts  generally  are  not  msposed 
to  grant  an  injunction  unless  the  reUef  is  most  pressingly  necessaiy 
ana  every  other  possible  expedient  has  been  tried  and  proven  inef- 
fective. The  law  regulating  the  writ  of  injunction  should  be 
broadened  rather  than  restricted,  if  any  remedy  is  to  be  appUed  or 
any  change  in  present  regulations  made  ^ 

The  Chaikman.  I  understood  you  to  say  a  moment  ago  that  since 
1890  there  have  been  only  26  labor  injunctions  issued  by  Federal 
courts? 

Mr.  MoNAGHAN.  That  number  in  the  records  of  the  courts,  found  in 
the  printed  decisions. 

The  Chaieman.  You  mean  you  find  those  in  going  through  the 
Federal  Reporter  and  the  printed  reports  ? 

Mr.  Monaghan.  Yes. 

The  Chairman.  Would  all  of  those  cases  appear  in  the  reports  ? 

Mr.  Monaghan.  I  doubt  whether  they  womd.  I  have  in  mind  an 
illustration  of  a  case  in  Philadelphia,  the  AUis-Chalmers  Co.  versus 
the  Iron  Molders*  Union.  My  judgment  is  that  case  does  not  appear 
in  the  printed  record,  and  the  reason  is  the  union  never  defended  it. 
Let  me  state  conditions  to  the  committee.  It  is  a  rather  unconmion 
thing  for  a  union  to  defend  injunction  proceedings.  When  I  say 
'* uncommon''  perhaps  I  use  too  strong  a  term,  but  the  unions  do  not 
ordinarily  seek  equity  when  they  are  participating  in  the  kind  of 
action  usually  reflected  in  the  average  strike.  They  do  not  care  to 
have  themselves  and  their  acts  scrutinized ;  they  do  not  care  to  have 
their  officers  subjected  to  cross-examination ;  they  do  not  care  to  have 
their  books  brought  into  court  and  the  details  of  their  conspiracy 
probed,  and  as  a  consequence  they  seldom  take  advantage  of  the 
rule  of  court  which  permits  them  to  move  for  a  dissolution  of  the 
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temporary  injunction,  or  to  defend  the  question  of  whether  or  not  a 
permanent  injunction  should  be  issued. 

The  Chaibman.  Have  you  any  information  upon  which  you  could 
base  judgment  upon  the  number  of  injunctions  issued  in  labor  dis- 
putes which  have  not  been  reported  i 

Mr.  MoNAGHAN.  I  have  no  data  on  that  subject  which  would  be 
definite.  The  only  suggestion  that  could  be  now  offered  by  me  would 
be  drawn  from  my  own  data,  where  300  strikes  were  involved  and 
only  32  injunctions  asked  for  in  both  State  and  Federal  courts.  The 
proportion  of  injunctions  asked  for  upon  which  no  defense  is  ever 
offered  is  larger  than  the  number  of  injunctions  actually  defended 
by  the  union. 

Senator  Sutherland.  Can  you  tell  us  how  many  labor  strikes 
there  have  been  altogether  during  the  periods  you  have  mentioned  ? 

Mr.  Monaohan.  In  all  organizations  f 

Senator  Sutherland:  Yes. 

Mr.  MoNAGHAN.  I  could  not.  I  doubt  whether  the  Bureau  of 
Labor  has  that  data,  but  it  might  possibly  be  ascertained  from  that 
source. 

Senator  Sutherland.  I  suppose  in  these  25  cases  you  speak  of  a 
restraining  order  was  issued  in  the  beginning  ? 

Mr.  MoNAGHAN.  No. 

Senator  Sutherland.  In  how  many  of  them  was  a  restraining 
order  issued? 

Mr.  MoNAGHAN.  I  must  give  a  percentage  in  that  answer,  because 
I  have  not  the  data  right  before  me  to  give  a  definite  reply.  I  should 
say  an  order  to  show  cause  in  advance  of  the  issuance  of  the  restrain- 
ing order  was  issued  in  at  least  50  per  cent  of  the  cases,  and  I  shall  say 
for  myself  that  in  every  case  in  which  we  have  applied  to  a  Federal 
court,  an  order  to  show  cause  was  issued  preliminary  to  the  granting 
of  even  temporary  relief. 

Senator  Sutherland.  Then  in  something  like  12  or  13  cases  the 
restraining  order  was  issued  in  advance  of  the  order  to  show  cause  or 
with  the  order  to  show  cause  ? 

Mr.  MoNAGHAN.  Yes;  I  should  say  at  least  that.  I  do  not  want  to 
be  bound  by  that  statement  of  percentage,  because  my  judgment  is,  it 
is  very  much  less;  but  I  would  rather  err  on  the  conservative  side. 

Senator  Sutherland.  Would  you  say,  then,  not  to  exceed  12  or  13 
cases? 

Mr.  MoNAGHAN.  I  would. 

Mr.  Emery.  Along  the  line  of  your  inquiry,  I  want  to  call  the  Sen- 
ator's attention  to  the  fact  that  in  the  argument  I  made  before  the 
House  Judiciary  Committee  I  filed  all  the  cases  which  are  the  subject 
of  the  Senator's  inquiry,  and  I  not  only  have  given  the  comparative 
number  of  cases  in  which  injunctions  were  issued  in  labor  disputes  and 
in  all  other  disputes  which  appear  in  the  Federal  Reporter,  but  I  have 
given  a  list- of  the  cases,  giving  the  name  of  the  case  in  each  instance, 
the  date  of  the  issuance,  the  name  of  the  judge,  and  the  district  in 
which  it  was  issued.  In  addition  to  that,  I  undertook  to  make  an 
nquiry  in  order  to  cover  what  the  Senator  has  called  attention  to — 
that  is,  the  number  of  injunctions  issued  under  circumstances  which 
did  not  appear  in  the  record — by  writing  a  letter  to  the  clerk  of  each 
circuit  ana  district  court  of  the  United  States,  asking  them  whether 
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or  not  they  had  a  record;  and  if  so,  to  give  us  the  number  of  aasts. 
In  response  to  that  inquiry  I  think  I  have  included  the  data  in  there, 
and  tJie  percentage  was  exceedinjglv  small.  In  addition  to  that,  Sen- 
ator, the  number  of  cases  in  whicn  restraining  orders  were  issued  in 
all  the  cases  which  appear  of  record  is  also  contained  in  the  data 
presented. 

The  Chairman.  And  where  they  were  issued  without  notice? 

Mr.  Emery.  Yes,  sir.  In  addition  to  that,  all  the  injunction  data 
which  Mr.  Gompers  supplied  to  the  committee  was  analyBed  in  that 
ailment  and  the  analysis  accompanies  the  argument  there. 

The  Chairman.  Is  tnat  in  the  printed  House  report? 

Mr.  Emery.  Yes,  sir;  it  is  in  the  printed  House  report.  In  addition 
to  that,  just  as  an  illustration  of  the  Senator's  inqiury,  in  one  leading 
industrial  State,  to  wit,  Massachusetts,  the  only  State  which  I  know 
of  that  has  the  data,  the  Commissioner  of  Laoor  was  instructed  to 
make  an  examination  of  the  number  of  injunctions  issued  in  labor 
disputes  and  that  data  covers  a  period  of  11  years.  It  shows  there 
were  2,002  strikes  reported  in  tnat  State  during  that  time.  There 
were  66  applications  ror  injunctions,  44  injunctions  were  issued,  and 
two  persons  punished  for  contempt  during  that  period. 

Senator  Sutherland.  One  other  inquiry  I  would  like  to  make. 
Can  you  tell  the  conmiittec  generally  or  specifically  how  long  a  tisae 
elapsed  after  the  restraining  order  was  issued  until  the  hearings  were 
had  on  the  order  to  show  cause  ? 

Mr.  MoNAOHAN.  I  should  say  not  to  exceed  10  days,  unless  on 
motion  the  union  itself  applied  for  an  extension  of  time. 

Senator  Sutherland.  You  mean  that  generally,  in  all  the  cases  ? 

Mr.  MoNAOHAN.  I  mean  that  generally. 

Senator  Sutherland.  Then  you  mean  to  tell  the  committee  that 
in  these  12  or  13  cases,  if  that  be  the  correct  number,  where  the 
restraining  order  was  issued,  a  hearing  was  had  upon  tiie  order  to 
show  cause  within  10  days  unless  the  representatives  of  the  union 
involved  in  the  particular  case  applied  for  an  extension  of  time? 

Mr.  MoNAOHAN.  Exactly.  .  Eitner  that  or  the  union  failed  to 
defend.  Further,  in  view  of  the  fact  that  a  compilation  of  the  matter 
referred  to  has  already  been  made  and  is  now  a  matter  of  record,  I 
would  prefer  that  the  exact  data  as  given  should  take  precedence 
over  the  percentage  expressed. 

Senator  Sutherland.  Is  that  information  shown,  Mr.  Emery  ? 

Mr.  Emery.  Yes,  sir;  the  data  show  where  the  restraining  order 
was  issued,  the  time  it  was  issued  and  if  there  is  any  delay  I  uiink  it 
also  appears  in  the  record. 

The  Chairman.  I  would  suggest  that  the  information  you  state, 
which  is  contained  in  the  House  hearings,  you  cut  out  and  leave  with 
the  stenographer  so  that  it  may  be  copieo  into  the  hearings  here  in 
order  that  we  may  have  it  before  us. 

Mr.  Emery.  It  is  also  pubUshed  in  the  Congressional  Record. 

The  Chairman.  I  would  Uke  to  have  it  in  uiis  report  so  when  we 
go  over  the  case  we  can  have  it  altogether. 

Mr.  Emery.  It  was  my  intention  to  make  it  part  of  my  remarks. 

The  Chairman.  Well,  we  will  let  it  go  until  mat  time.  Proceed, 
Mr.  Monaghan. 


LIMITING   FEDERAL  INJUNCTIONe.  678 

PROVISIONS    FOR    SERVICE    IN    FIRST    SECTION    OF   BILL,    UNFAIR   AND 

IMPRAOTIOAL. 

Mr.  MoNAQHAN.  In  order  that  our  objections  may  be  more  specific, 
it  will  prove  of  advantage  if  we  now  consider  the  separate  sections 
of  the  bill.  We  first  wish  to  call  the  committee's  attention  to  section 
266  of  the  bill,  which  is  amendatory  to  the  present  rule  regulating 
the  issuance  of  injunctions  or  restraming  orders.    Section  263  reads: 

That  no  injunction,  whether  interlocutory  or  permanent,  in  casee  other  than  thoee 
described  in  section  266  of  this  title,  shall  oe  issued  without  previous  notice  and  an 
opportunity  to  be  heard  on  behalf  of  the  parties  to  be  enjoined,  which  notice,  together 
with  a  copy  of  the  bill  of  complaint  or  other  pleading  upon  which  the  application 
for  such  injunction  will  be  basea,  shall  be  served  upon  Uie  parties  sought  to  be  enjoined 
a  reasonable  time  in  advance  of  such  application.  But  if  it  shall  appear  to  the  satis- 
faction of  the  court  or  judge  that  immediately  and  iireparable  injury  is  likely  to  ensue 
the  complainant,  and  that  the  ^ving  of  notice  of  the  application  or  the  delay  incident 
thereto  would  probably  permit  the  doing  of  the  act  sought  to  be  restrained  before 
notice  could  be  served  or  nearine  had  thereon ,  the  court  or  judge  may,  in  his  discretion, 
issue  a  temporary  restraining  order  without  notice.  Every  such  order  shall  be  indorsed 
with  the  date  and  hour  of  issuance,  shall  be  forthwith  entered  of  record,  diall  define 
the  injury  and  state  why  it  is  irreparable  and  why  the  order  was  granted  without 
notice,  and  shall  by  its  terms  expire  within  such  time  after  entry,  not  to  exceed  seven 
days,  as  the  court  or  judge  may  fi(x,  unless  within  the  time  so  fixed  the  order  is  extended 
or  renewed  for  a  like  period,  after  notice  to  those  previously  served,  if  any,  and  for 
good  cause  shown,  and  the  reasons  for  such  extension  shall  be  entered  of  recoid. 

At  first  blush  to  those  who  might  not  be  frequently  concerned 
with  the  matters  involved  in  labor  disputed;  it  might  appear  that  the 
rule  established  in  this  special  instance  is  reasonable,  but  closer 
analysis  discloses  quite  the  contrary.  If  a  manufacturing  establish- 
ment were  involved  with  another  manufacturing  establisnment  in  a 
suit  concerning  a  patent  or  a  patent  right,  perhaps  the  matter  of  the 
issuance  of  a  restraining  order  which  would  expire  within  seven 
dhjB-  might  not  result  in  harm,  assuming  that  tnere  would  be  no 
irreparable  damage  created  by  the  nongranting  of  the  restraining 
order  immediately  upon  the  filing  of  the  bill.  But  in  *' strike"  liti- 
gation we  are  not  concerned  with  one  defendant,  but  with  hundreds  of 
defendants,  besides  their  associates,  confederates,  and  allies.  In  an 
ordinary  labor  dispute,  after  notice  has  been  served,  if  any  is  to  be 
served,  upon  one  or  more  of  our  manufacturing  institutions  about  to 
be  struck  and  the  men  leave  their  work  and  go  upon  the  streets, 
they  are  not  alone  concerned  from  that  time  on  with  the  men  to  the 
number  of  thirty  or  forty  or  one  hundred,  as  the  case  may  be,  who 
left  our  employ,  but  they  are  concerned  with  every  member  of  that 
particular  labor  organization  in  that  district.  We  are  concerned  with 
all  those  confederated  with  them  under  the  term  ''American  Fed- 
eration of  Labor*';  we  are  concerned  with  those  working  in  the  plant 
located  next  to  ours;  we  are  concerned  with  those  working  in  the 
plant  5  miles  from  ours,  and  with  others  who  become  active  through 
sympathy  or  pay  with  the  strikers.  The  customary  procedure  in 
connection  witn  these  disputes  is  for  the  union  workmen  at  plants  ^ 
located  2  or  3  miles  away  from  the  plant  which  has  been  struck ' 
to  declare  a  holiday  and  repair  in  large  numbers  to  the  struck  plant 
to  participate  in  so-called  peaceful  picketing  or  similar  conduct. 

By  way  of  illustration,  this  method  is  commonly  invoked  in  the 
city  of  Detroit  by  the  employees  of  the  Michigan  Stove  Works,  num- 
bering a  couple  of  thousand.     They  will  declare  a  holiday  for  a  day, 
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or  if  the  weather  is  sufficiently  warm  they  will  take  a  straw  vote  and 
will  do  what  thev  term  **  break  heat.  '*  That  shop  is  completely  union- 
ized and  for  it  I  do  not  speak.  But  immediately  upon  the  breaking 
of  that  heat,  which  is  done  by  means  of  cooperation  between  the 
molders  of  the  employers  of  the  struck  shop  and  the  employees  of  the 
Michigan  Stove  Worlra,  those  2,000  men,  or  a  large  proportion  of  them, 
immediately  adjourn  to  the  other  plant.  We  have  no  means  of  know- 
ing who  those  2,000  men  are,  or  who  those  500  men  are,  as  the  case 
may  be.  We  have  never  seen  them  before,  yet  they  coner^ate  before 
our  plant,  accost  our  employees  as  they  leave  tneir  mace  of  work, 
follow  them  along  the  streets,  practice  every  sort  ot  coercion  ana 
intimidation  against  them,  assuming  that  no  violence  is  done  in  the 
beginning,  and  use  such  other  means  as  are  calculated  to  inspire  fear 
in  the  workmen  and  to  cause  annovance  to  the  employer.  How  in 
the  various  jurisdictions  of  the  Fecleral  courts  are  we  to  get  service 
of  a  restrainmg  order  on  these  men  within  seven  days  ?  We  can  not 
sue  the  union  as  a  voluntary  unincorporated  association,  because 
there  is  no  statute  upon  the  books  of  the  Federal  Government  which 
permits  a  suit  against  a  voluntary  unincorporated  organization  as 
such.  If  we  desire  to  name  the  men  as  parties  to  the  bill  who  are 
the  ringleaders  and  actively  cooperating  m  conspiracy,  .we  must  in 
some  instances  incorporate  the  names  of  men  to  uie  number  of  hun- 
dreds. True,  we  do  not  always  even  get  that  hst,  but  we  do  secure 
a  list  of  many  who  by  assiduous  appUcation  we  are  finally  able  to 
identify.  A  common  expedient  used  by  unions  in  this  connection  is 
a  change  of  pickets.  If  several  plants  are  struck,  the  pickets  sta- 
tioned to-day  at  the  plant  of  the  Ideal  Manufacturing  Co.  will  be 
moved  to-morrow  to  the  jplant  of  the  American  Blower  Co.  They 
change  about  in  that  fasnion,  their  location  is  unknown,  some  of 
their  residences  are  unfixed,  and  it  becomes  almost  impossible  to 
make  rapid  service  upon  all  of  them. 

More  than  that,  other  expedients  are  adopted;  for  example, 
recently  in  the  city  of  Brooklyn  one  of  the  methods  adopted  for  the 
purpose  of  avoiding  identity  m  the  instance  of  assault  was  to  dress 
their  so-called  strong-arm  men  in  women's  clothes  so  that  they  might 
be  able  to  more  nearly  approach  a  man  whom  they  intended  to  attack. 

I  am  only  speaking  of  instances  supported  by  court  decrees  and 
affidavits  and  testimony  in  court.  Under  those  circumstances  the 
committee  will  see  the  impossibility  of  conforming  to  the  requirements 
of  this  law  if  the  writ  of  mjxmction  is  to  continue.  This  bill  provides 
that  it  is  only  when  irreparable  damage  is  threatened  and  can  be 
averted  by  the  issuance  of  a  restraining  order  that  the  restraining 
order  shall  be  issued  at  all  by  the  court.  Assuming  that  condition, 
we  must  make  service  upon  all  the  parties  to  the  oiU  within  seven 
days  after  entry  of  the  order.  All  that  the  defendants,  or  a  portion  of 
them,  need  to  do  is  to  avoid  service  for  seven  days  and  the  restraining 
order  expiree  by  limitation,  unless  upon  cause  shown  an  additional 
seven  days  is  granted.  In  the  additional  seven  days  those  already 
served  must  be  re-served,  and  at  the  end  of  the  period  the  same 
difficulty  presents  itself  and  the  order  ceases  to  be  effective. 

The  law  governing  injunctions  assumes  that  we  can  not  successfully 
obtain  or  continue  an  injunction  unless  we  have  no  other  adequate 
remedy.  Assuming  then  that  we  have  no  other  remedy  at  law,  we 
are  left  absolutely  powerless  not  only  against  peaceful  picketing, 
do-called,  but  powerless  against  violence,  assault,  murder,  and  dyna- 
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miting,  and  all  those  things  commonly  known  to  be  used  by  labor 
imions  in  their  times  of  dispute. 

The  Chairman.  As  I  understand  it,  the  sum  and  substance  of  your 
argument  is  this:  That  a  temporary  restraining  order  does  not  be- 
come effective  for  any  substantial  purpose  until  it  is  served  on  the  de- 
fendants, and  if  they  succeed  in  evading  that  service  within  the  seven 
davs  it  amounts  to  nothing  at  all  ? 

Mr.  MoNAOHAN.  Absolutely  nothing  at  all  unless  we  get  an  ex- 
tension. 

The  Chairman.  And  if  they  evade  service  for  the  next  seven  days, 
so  you  can  not  serve  them,  your  temporary  restraining  order  is  prac- 
tically a  nullity  ? 

Mr.  MoNAGHAN.  Yes;  and  we  will  have  no  injunction  at  all.  We 
may  institute  a  new  suit,  but  the  same  difficulties  are  attendant  upon 
it,  and  in  the  meantime  nghts  are  violated  with  impunity. 

Senator  Sutherland.  What  is  the  purpose  of  putting  in  the  word 
''entry,"  as  you  understand  it?  What  was  the  argument  offered  for 
that? 

Mr.  Monaghan.  The  reasons  might  be  advanced  better  bv  the 
labor  advocates  than  by  mjrself .  1  can  not  see  any  reason  for  it. 
The  distinction,  however,  is  this:  The  date  of  entry  of  the  order  is  the 
date  upon  which  the  order  is  made  a  matter  of  record  in  the  court. 

The  Chairman.  As  the  bill  reads,  it  says :  '  *  Every  such  order  shall 
be  indorsed  with  the  date  and  hour  of  issuance  and  shall  be  forthwith 
entered  of  record." 

Senator  Sutherland.  I  am  asking  why  they  provided  that  it 
should  expire  within  such  time  after  entry,  not  to  exceed  seven  days, 
instead  oi  within  such  time  after  service,  or  some  other  equivalent 
expression. 

Mr.  Monaghan.  As  I  have  stated,  the  argument  in  favor  of  such 
an  unheard-of  proposition  might  possibly  be  advanced  better  by  the 
labor-union  advocates.  If  the  limitation  is  to  date  from  the  day  of 
service,  then  the  objection  that  we  make  to  the  proposition  is  par- 
tially eliminated;  we  may  in  the  meantime  possibly  be  able  to  serve 
other  defendants,  and  it  does  not  involve  the  necessity  of  a  reservice 
upon  them;  but  if  the  limitation  is  to  date  from  the  time  of  entry, 
then  all  the  evils  I  have  pointed  out  naturally  flow  and  follow. 

Senator  Sutherland.  One  objection  occurs  to  me  about  the  use 
ot  the  word  * 'service,"  and  I  wondered  whether  that  was  in  the  minds 
of  those  who  used  the  word  *' entry" — that  is,  if  it  said,  ** shall  be 
seven  days  after  the  service,"  the  applicant  for  the  injunction  might 
delay  the  service. 

Tne  Chairman.  There  ought  to  be  a  provision  in  there  requiring 
immediate  and  prompt  service. 

Senator  Sutherland.  Thisis  what  occurred  tome:  If  you  say  that 
the  injunction  shall  continue  in  force  only  for  seven  days  after  service, 
then,  of  course,  it  is  measurably  within  the  power  of  the  applicant 
for  the  injunction  to  extend  that  seven  days  indefinitely;  tnat  is, 
extend  the  time  of  the  beginning  of  the  seven  days  indefinitely. 
Suppose,  however,  that  it  should  provide  that  within  such  time  after 
service  or  appearance,  not  to  exceed  seven  davs,  so  that  that  would 
take  it  out  of  the  power  of  the  applicant  to  delay  by  failure  to  serve, 

TTie  Chairman.  Suppose  you  would  require  that  the  order  shall  be 
served  within  24  or  48  nours  ? 
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Mr.  MoNAOHAN.  That  would  be  impossible  in  any  case  I  have  been 
concerned  with. 

Senator  Suthebland.  The  point  I  had  in  mind  was,  when  a  suit 
is  brou^t  aeainst  strikers  for  an  injunction  they  need  not  wait 
for  service.  The  parties  sued  may  inmiediately  appear  and  them- 
selves initiate  the  oeginning  of  the  seven-day  perioa. 

The  Chaieman.  In  other  words,  '^accept  service." 

Senator  Suthebland.  Accept  service,  m  other  words. 

Mr.  MoNAOHAN.  There  is  nothing  in  the  act  that  prevents  that,  is 
there) 

Senator  Suthebland.  It  might  be  if  it  was  to  read  ''such  time 
after  service."     Service  or  appearance  was  the  thought  I  had  in  mind. 

1^.  MoNAOHAN.  It  is  clear  that  the  word  ''entry"  as  contained  in 
the  bill  is  seriously  obiectionable.  To  the  su^estion  made  by  the 
Senator  I  have  this  tnought  to  offer:  There  is  no  such  condition 
existing  to-day  as  demands  a  change  in  the  method  in  vogue  in 
Federal  practice  at  the  present  time  with  reference  to  the  issuance 
of  restraining  orders.  It  appears  from  the  argiiment  of  gentlemen 
favoring  this  Dili  that  the  umons,  by  virtue  of  the  issuance  (3  restrain- 
ing orders  under  the  present  practice,  are  practically  deprived  of  any 
ri^t  to  appear  and  suspend  the  continuance  of  a  restraining  order 
already  issued.  But  the  fact  is  that  imder  the  rule  at  present  they 
can  appear  at  once;  they  can  appear  before  service;  they  can  appear 
immediately  after  the  entry  of  the  bill  of  complaint  and  forthwith 
move  the  court  for  a  dissolution  of  the  injunction.  What  improper 
burden  is  imposed  upon  them  in  that  connection  ?  Why  accompany 
a  restraining  order,  under  the  circumstances,  with  any  order  to  show 
cause  at  all?  If  defendants  wish  to  move  against  an  injunction 
improvidently  issued  at  the  present  time,  they  have  a  well  defined 
and  prompt  remedy.  I  say,  Mr.  Chairman,  in  all  good  faith,  that  the 
purpose  of  that  section  of  the  bill  is  purely  to  so  affect  procedure  that 
the  issuance  or  continued  effectiveness  of  temporary  restraining 
orders  shaU  be  discontinued  or  destroyed. 
X  The  Chaibman.  If  you  follow  the  practice  which  prevails  in  our 
part  of  the  coimtry,  the  temporarv  restraining  orders  are  usually 
issued  in  this  form:  There  is  an  order  to  show  cause  to  defend ,  say 
within  7,  within  5,  within  10,  or  within  15  days,  as  the  case  may  be, 
and  in  the  meantime  until  they  have  appeared  in  court  to  show  cause 
they  are  temporarily  restrained.  If  you  put  it  in  that  form,  no  harm 
could  arise,  you  coiud  make  the  order  to  show  cause  very  short,  make 
it  seven  davs,  and  then  if  they  appear  in  court  and  show  cause,  that 
would  be  the  limit,  and  the  temporary  restraining  order  would  only 
operate  for  that  time.  To  adopt  that  procedure  I  think  would  be 
a  way  out  of  the  difficulty,  it  seems  to  me.  Does  that  not  strike  you 
so,  Senator  ? 

Senator  Suthebland.  Of  course  I  think  every  lawyer  who  has  ever 
practiced  at  the  bar  recognizes  the  absolute  Necessity  in  some  cases 
of  issuing  a  restraining  order.  Otherwise  the  damage  might  be  done. 
However,  I  see  no  reason  why  there  should  not  be  a  reasonable 
limitation  upon  the  time  that  a  restraining  order  shall  continue  in 
force.  According  to  what  Mr.  Monaghan  says,  the  usual  time  has 
been  not  to  exceed  10  days  within  which  the  order  to  show  cause 
has  been  heard,  unless  upon  application  of  the  striking  workmen; 
and  it  would  seem  to  me  that  in  most  cases  the  applicant  for  the 
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injunction  ought  to  be  able  to  present  his  case  for  a  temporary 
injunction  witnin  that  time,  or  within  the  period  of  7  days,  witn 
the  provision  that  at  the  expiration  of  the  7  da^s  for  good  cause  they 
may  have  another  extension  of  7  days,  but  hmit  the  operatoin  in  all 
events  to  the  14  days. 

Mr.  MoNAQHAN.  The  fault  of  this  measure  is  that  at  the  end  of 
14  days  there  is  absolutely  no  chance  of  the  continuance  of  the 
temporary  restraining  order  under  the  proposed  act,  and  I  say  that 
is  vicious. 

Senator  Sutherland.  The  hearing  upon  the  order  to  show  cause 
would  have  been  had  at  that  time  and  the  court  prepared  to  rule 
upon  it.       j€ 

Mr.  Monaghan.  The  hearii^  upon  the  order  to  show  cause  with 
reference  to  those  who  have  been  served.  Is  that  what  you  wish  to 
convey  ? 

Senator  Sutherland.  No;  that  would  not  be  so  if  the  bill  were 
amended  in  the  way  I  have  suggested,  if  it  were  amended  to  provide 
that  the  seven  days  should  begm  to  run  from  th«  time  of  service  or 
appearance. 

Mr.  Monaghan.  And  timit  the  time  within  which  service  might 
be  made  ?    I  think  that  would  be  imjust  as  well. 

Senator  Sutherland.  That  was  not  within  my  contemplation, 
because  I  can  see  that  that  would  not  fit  all  cases.  You  may  have  a 
large  number  of  people  to  serve  scattered  over  a  wide  territory. 

The  Chairman.  The  strikers  would  have  a  good  opportunity  to 
imit  that  time  if  they  would  allow  service  to  be  made  on  them  ? 

Mr.  Monaghan.  les;  but  on  the  other  hand  they  could  deny 
effect  to  the  injunction  altogether  by  keeping  out  of  the  way. 

The  Chairman.  That  is  what  I  mean,  dv  making  it  run  from  the 
time  of  service;  if  they  wanted  to  shorten  the  time  mey  could  permit 
service  to  be  made  immediately. 

Mr.  Monaghan.  That  is  very  true. 

The  Chairman.  Instead  of  evading  the  service  ? 

Mr.  Monaghan.  That  is  true. 

Senator  Sutherland.  I  can  see  with  the  use  of  the  word  ** entry,'* 
unless  I  hear  something  to  the  contrary  about  it,  a  very  great  injustice 
might  result. 

Mr.  Monaghan.  To  my  mind  this  measure  in  the  provisions  which 
it  su^ests  is  even  more  serious  and  radical  in  its  innuence  than  that 
whicDL  has  already  appeared.     Section  266a  reads  as  follows: 

That  no  refltraiiung  order  or  interlocutory  order  of  injunction  shall  issue  except  upon 
the  giving  of  security  by  the  applicant  in  such  sum  as  the  court  or  judge  may  deem 
proper,  conditioned  upon  the  payment  of  such  costs  and  damages  as  may  be  incurred 
or  suffered  by  any  party  who  may  be  found  to  have  been  wrongfully  enjoined  or 
restrained  thereby. 

I  am  not  going  to  discuss  this  section.  It  has  been  ar^ed  by 
Mr.  Walker  from  the  standpoint  of  patent  law  and  the  injustice  that 
might  be  done  a  poor  inventor  who  might  not  be  able  to  provide  the 
necessary  bond.  However,  so  far  as  we  are  concerned,  applying  my- 
self particularly  to  labor  disputes,  I  see  no  objection  to  the  complain- 
ant giving  security  for  costs.  Certainly  there  would  be  no  dipculty 
attached  to  our  fuUiJIbnent  of  this  ptovision,  and  I  do  not  think  the 
courts  have  abused  their  discretion.     Hence  I  do  not  see  any  special 
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reason  for  this  section  of  the  bi}l.  Otherwise  there  is  no  objection  to 
our  giving  security  for  costs  upon  the  issuance  of  an  injunction. 

Senator  Sutherland.  Of  course  this  section  of  the  odll  applies  to 
injunctions  in  all  cases.  It  would  apply  to  an  injunction  against  the 
negotiation  of  commercial  paper  ? 

Mr.  MoNAGHAN.  That  is  very  true. 

Senator  Sutherland.  If  the  complainant  brought  an  action  to 
enjoin  the  negotiation  of  a  note  or  other  commercial  paper,  the  person 
in  {>osscssion  desiring  to  negotitiate  it  might  avoid  service  until  the 
expiration  of  the  7  days,  or  the  14  davs,  and  then  he  would  be  reUevod 
from  any  restraining  order  against  the  negotiation  of  the  paper  ? 

Mr.  MoNAGHAN.  I  can  see  where  it  would  work  injury  m  commer- 
cial matters  very  seriously. 

Senator  Sutherland.  Then  this  proposition  is  a  very  broad  one 
which  appUes  to  all  injimctions  ? 

Mr.  MONAGHAN.  There  can  be  no  question  as  to  the  correctness  of 
the  thought  suggested  by  the  chairman,  but  my  argument  has  been 
and  is  directed  toward  the  propositions  which  have  been  involved 
with,  the  concerns  I  represent,  and  I  do  not  desire  to  branch  out  upon 
other  matters  not  directly  pertinent  to  our  affairs.  I  have  aimea  to 
occupj'  the  committee  with  matters  that  relate  particularly  to  injunc- 
tions in  labor  disputes,  fearing  that  the  time  nught  not  be  allowed  or 
permitted  for  discussion  of  otner  matters  that  might  be  found  in  the 
pill  as  appUcable  to  general  industrial  conditions. 

Mr.  Davenport.  Might  I  suggest  in  that  connection  that  that 
applies  to  suits  by  the  Government  under  the  Sherman  Antitrust  Act  t 
Who  is  going  to  give  bond  for  the  Government  in  a  suit  imder  the 
Sherman  Antitrust  Act,  under  the  provisions  of  this  bi^l  ? 

The  Chairman.  Of  course  that  could  be  cured  by  amendment. 

Senator  Sutherland.  I  thought  there  was  a  general  provision 
which  excluded  the  Government  from  the  requirement  to  give  bond  ! 

The  Chairman.  1  think  the  Government  is  not  required  to  give 
bond  in  cases  of  appeal. 

BBQUISFTES    UNDER    THE    BILL    FOR    DETAILED    DESCRIPTION    UNREA- 
SONABLE AND  UNNEOESSART. 

Mr.  MoNAGHAN.  Passing  to  section  266b,  it  reads  as  follows: 

That  every  order  of  injunction  or  restraining  order  shall  set  forth  the  reasons  for 
the  issuance  of  the  same^  shall  be  specific  in  terms,  and  shall  describe  in  reasonable 
detail  and  not  by  reference  to  the  bill  of  complaint  or  other  document  the  act  or  acts 
sought  to  be  restrained;  and  shall  be  binding  only  upon  the  parties  to  the  suit,  their 
agents,  servants,  employees,  and  attorneys,  or  those  in  active  concert  with  them, 
and  who  shall  by  personal  service  or  otherwise  have  received  actual  notice  of  the 
same. 

The  law  and  rule's  of  court  do  not  now  require  that  degree  of  elab- 
orateness specified  in  this  section,  nor  is  such  a  requisite  at  all  neces- 
sary for  the  purpose  of  preserving  the  rights  of  the  parties  to  the 
complaint,     it — 

shall  set  forth  the  reasons  for  the  issuance  of  the  same,  shall  be  specific  in  terms,  and 
shall  describe  in  reasonable  detail  and  not  by  reference  to  the  oill  of  complaint  or 
other  document  the  act  or  acts  sought  to  be  restrained. 

This  practically  means  that  in  an  injunction  order  we  must  set 
forth  practically  all  that  that  bill  of  complaint  contains.     It  requires, 
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furthermore,  a  definite  specification  and  description  of  the  acts  sought 
to  be  restrained.  It  is  impossible  to  enumerate  all  the  specific  acts 
that  might  be  utilized  by  strikers  as  a  means  to  make  their  conspiracy 
effective.  Their  expedients  a^;e  so  many  and  they  change  so  fre- 
quently that  it  is  almost  impossible  to  make  them  specific,  excepting 
to  enumerate  certain  acts  that  we  do  know  about  and  to  add  a  clause 
restraining  the  commission  of  all  other  acts  of  the  same  general  char- 
acter. Tne  addition  of  such  a  clause  could  not  be  made  under  a  strict 
construction  of  this  bill.  For  example,  we  know  in  the  metal  pol- 
ishers' strike  it  is  not  an  uncommon  thing  for  union  men  to  have  one 
of  their  members  apply  for  a  position.  He  enters  or  leaves  the  plant 
with  a  little  dash  of  mercury  m  his  hand  and  as  he  passes  the  solution 
used  upon  the  metal  to  drop  this  little  mercury  in  it  and  spoil  all  the 
work  for  all  the  men  for  all  the  day. 

The  Chairman.  Can  you  give  us  any  cases  where  that  has  been 
done? 

Mr.  MoNAGHAN.  Yes.  The  Ideal  Manufacturing  Co.'s  plant  at 
Detroit. 

The  Chairman.  Will  you  furnish  evidence  to  put  into  the  record 
showing  that  ? 

Mr.  MoNAGHAN.  I  shall  be  glad  to. 

The  Chairman.  They  have  a  new  word  coined  for  that? 

Mr.  Monaghan.  I  think  it  i^  ''sabotage.'^  Another  illustration  of 
one  of  the  methods  we  might  allege  in  the  bill  of  complaint,  but  which 
by  no  means  enumerates  all  the  things  that  might  be  done  in  connec- 
tion with  labor  disputes,  is  the  insertion  of  a  dynamite  cartridge  in  a 
mold,  which  is  not  verj'  dilficult  to  do,  as  many  men  are  engaged 
about  a  mold;  and  to  drop  a  dynamite  cartridge  into  the  mold  beiore 
the  molten  metal  is  poured  into  it  is  not  a  very  difficult  trick  to  per- 
form— and  has  been  performed. 

Mr.  Gompers.  No  more  is  it  a  difficult  thing  to  indulge  in  untruths. 

Mr.  Monaghan.  The  insinuation  made  by  the  gentleman  is  that 
the  statement  is  untrue.  I  will  say  that  it  is  true;  and  I  want  to  say 
further  that  I  think  the  gentleman  knows  it  is  true. 

Mr.  Gompers.  The  gentleman  knows  lie  tells  an  untruth. 

The  Chairman.  Can  you  fumi«ih  us  evidence  of  an  incidence? 

Mr.  Monaghan.  Right  now.  In  Cincinnati,  Ohio,  the  iron  molder's 
union,  a  concern  identified  with  the  American  Federation  of  Labor. 
In  the  strike  of  1904  F.  L.  Rauhausen,  an  apprentice  bov  employed  by 
the  Eureka  Foundry  Co.,  confessed  under  oath  that  he  had  been  hired 
by  the  president  of  the  iron  molders'  union  in  his  office  at  Cincinnati 
to  dynamite  molds  in  the  foundry  at  the  price  of  $20  each.  This  con- 
fession was  subsequently  corrooorated  by  the  bov's  father.  The 
case  was  brought  before  court  and  the  boy  fined.  Tnere  were  several 
molds  in  the  institution  dynamited.  Finally  the  cartridges  were 
found  in  this  boy's  pocket,  and  he  subsequently  confessed.  Rau- 
hausen first  entered  a  plea  of  not  guilty.  At  the  trial  his  plea  was  re- 
tracted and  one  of  guilty  entered,  apparently  in  order  that  evidence 
might  not  be  used  agamst  officers  oi  the  molders'  union  involved. 
Rauhausen  was  fined  $400,  as  appears  by  the  records  of  the  court, 
which  was  paid  by  the  molders'  union  attorney  of  record. 

The  Chairman.  What  case  was  that  ? 

Mr.  Monaghan.  That  occurred  in  1904,  during  operations  against 
the  Gre^nwald's  factory  by  the  iron  molders'  union  et  al.    I  will  file 
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this  compendium  with  the  committee.  [See  Exhibit  F.]  The  New- 
port Foundry  and  Machine  Co.  Uti^ation  in  progress  at  the  same  time 
supplies  other  instances  of  dynamiting.     [See  Exhibit  G.] 

Mr.  GoMPERS.  Mr.  Chairman,  I  ask  the  opportunity  to  be  heard  at 
this  time  for  a  few  moments. 

The  Chairman.  Yes.     Very  well,  go  ahead. 

Mr.  GoMPERS.  I  shall  not  pretend  to  say  that  every  man  belong- 
ing to  the  organizations  of  labor  is  a  law-aoiding  citizen.  He  is  just 
as  strong,  ju«t  as  law-abiding,  and  just  as  patriotic^  though  possessing 
some  of  the  weaknesses  of  ordinary  mortals.  However,  the  state- 
ment of  Mr.  Monaghan  before  this  committee  has  taken  on  such  a 
wide  range,  and  he  has  presented,  unsupported  by  anything  in  evi- 
dence, an  indictment  so  general  against  men  of  organized  labor,  of 
the  organization  with  which  I  am  attached,  and  implicating  men 
whom  I  know  personally  as  well  as  officially,  that  I  can  not  remain 
longer  silent  without  having  requested  this  committee  to  be  heard  for 
a  moment.  The  case  that  Mr.  Monaghan  has  just  presented  to  this 
committee  justified  my  statement  to  you  m  mterrupting  him  to  say, 
as  he  said,  the  dropping  of  a  dynamite  bomb  is  not  a  difficult  trict, 
'^no  more  is  the  use  of  an  untruth  a  difficult  trick."  The  very  case 
that  he  mentioned  the  press  of  the  country  was  filled  with  at  the 
instance  of  the  association  of  which  Mr.  Monaghan  represents  before 
this  committee  charging  Mr.  Joseph  E.  Valyntine,  the  president  of  the 
Molders^  Union  of  America,  with  having  done  that  thing,  with  hav- 
ing hired  that  boy,  with  having  had  that  conference  with  that  boy, 
and  inducing  him  to  do  that  thing. 

The  Chairman.  Will  you  allow  me  just  a  brief  moment  ?  I  do  not 
want  to  break  in  on  you,  but  you  do  not  deny  the  fact  that  there  was 
such  a  case  of  that  boy  and  that  he  was  fine<i  $400  ? 

Mr.  GoMPERs.  If  you  will  permit  me  to  make  my  statement,  very 
well;  otherwise  I  prefer  not  to  continue. 

The  Chairman.  Go  on  and  state  it  in  your  own  wav. 

Mr.  GoMPERs.  I  say  that  th^  president  of  the  International 
Molders'  Union  of  America,  Mr.  Joseph  F.  Valyntine,  was  pilloried  in 
the  newspaper  dispatches  sent  out  as  if  he  had  done  that  tning  which 
Mr.  Monaghan  says  he  did.  The  fact  of  the  matter  is  that  he  never, 
never  had  th^  slightest  connection  with  that  boy's  doings,  and  it  was 
so  admitted  by  everyone  who  had  knowledge,  and  so  admitted  in  the 
record.  It  is  the  easiest  thing  in  the  world  to  besmirch  men's  charac- 
ters. I  know  nothing  of  the  instance  except  as  it  was  conveyed  to  me, 
and  in  so  far  as  Mr.  valyntine  is  concerned,  verified  absolutely. 

The  Chairman.  There  are  two  questions  I  would  like  to  get  in- 
formation on.  If  you  object,  you  need  not  answer.  Was  the  boy 
a  member  of  the  union  ? 

Mr.  GoMPERS.  No,  sir;  he  was  not. 

Mr.  Monaghan.  His  father  was. 

Mr.  GrOMPERS.  Perhaps  no  doubt  there  are  some  who  are  honest 
workmen,  even  in  your  family,  who  are  members  of  the  union. 

The  Chairman.  There  is  one  other  point  and  I  shall  not  interrupt 
you  any  more.    Was  the  boy's  fine  paid  by  the  attorney  for  the  union  ? 

Mr.  Gompers.  I  do  not  know,  but  I  do  not  believe  it. 

The  Chairman.  That  is  all.    Now  you  may  go  ahead. 

Mr.  Gompers.  I  had  no  Intention  of  saying  a  word  before  the  com- 
mittee, certainly  not  this  morning,  but  1  could  not  remain  silent  in 
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hearing  a  man  attack  the  character  of  another  whom  I  know  to  be  as 
honorable  and  as  strai^htforwar  *  and  as  patriotic  a  citizen  and  high- 
minded  a  man  as  there  is  anywhere  in  this  country,  without  the  excep- 
tion of  anyone.  It  does  not  do  the  very  bad  cause  represented  by 
Mr.  Monaghan  any  good  to  attempt  to  bring  into  disrepute  the  name 
and  character  of  Joe  Valyntine. 

Mr.  MoNAOHAN.  I  might  say  to  the  committee  that  it  was  not  my 
purpose  here  to  foment  trouble  before  this  committee;  it  is  rather  for 
the  purpose  of  preventing  the  possibiHty  of  future  discord  and  assault 
and  murder.  As  to  Mr.  Valyntine^  I  do  not  enjoy  his  personal 
acquaintance,  and  I  am  merely  reading  from  the  record  I  have  pre- 
sented to  the  committee.  Whether  he  advised  this  man  personally 
I  do  not  know,  nor  can  I  vouch  for  it.  The  fact  is  found  in  this  record 
"A  policy  of  lawlessness''  [see  Exhibit  A]  with  reference  to  what 
was  done  and  what  this  fine  was.  I  can  go  further  and  state  that  affi- 
davits along  the  line  of  assault  and  dynamite  are  filed  in  the  court 
records  in  Gncinnati.  In  regard  to  the  injunctions  that  were  issued 
in  the  Cincinnati  cases,  I  will  furmsh  to  the  dommittee  copies  of  the 
affidavits  filed. 

The  Chairman.  Will  you  furnish  us  the  entire  record  in  that  case? 

Mr.  MoNAOHAN.  I  think  I  can.  I  will  endeavor  to  do  so,  but  I 
must,  in  order  to  prepare  all  this  matter  for  the  committee,  have  time 
sufficient  within  which  to  do  it.     [See  Exhibits  D,  E,  and  F.] 

Senator  Sutherland.  As  I  understand  you  have  read  a  statement 
which  you  say  tends  to  show  that  Mr.  Valyntine  procured  this  act  to 
be  done  by  the  boy.    That  is  the  substance  of  your  claim,  is  it  not  ? 

Mr.  Monaghan.  Such  Ls  the  charge  made  by  the  interested  Cin- 
cinnati parties. 

Senator. Sutherland.  Now,  if  Mr.  Valyntine  did  that  he  is  just 
as  guilty  as  the  boy  ? 

Mr.  Monaghan.  Certaiidy. 

Senator  Sutherland.  Was  he  prosecuted  ? 

Mr.  Monaghan.  No. 

Senator  Sutherland.  Why  not  ? 

Mr.  Monaghan.  That  I  can  not  answer  for,  though  it  is  my  belief 
that  complaint  was  made,  excepting  to  say  this:  The  conditions  in 
Cincinnati  at  that  time  were  such  as  scarcely  to  invite  very  strong 
activity  with  reference  to  the  punishment  of  any  man.  Another 
illustration  happening  on  October  8,  1904,  further  fortifies  my  posi- 
tion. Samuel  Weakley,  a  nonunion  molder,  workingin  Greenwald's 
factory,  Cincinnati,  was  murdered  in  cold  blood  by  William  Friend, 
aUas  ratton,  a  union  iron  molder.  Weakley,  a  nonunion  molder,  was 
approached  by  Patton  and  two  others  on  Vine  Street,  in  the  city  of 
Cincinnati,  wnich  was  a  fairly  well-Ughted  street  at  the  time  this 
man  was  shot  down.  Without  further  preliminary  a  question  was 
asked  of  him  by  Patton,  a  member  of  the  union,  as  to  whether  or 
not  he  was  a  nonunion  molder. 

Senator  Sutherland.  Was  he  the  man  who  shot  him  down  ? 

Mr.  Monaghan.  Yes;  he  had  one  man  with  him.  I  would  like  to 
say  right  now,  Mr.  Chairman,  that  I  am  speaking  with  knowledge 
from  affidavits.  That  man  ran  from  the  scene  leaving  a  revolver 
near  the  man  murdered,  but  the  gun  was  not  exploded.  The  scheme 
had  been  to  leave  a  revolver  and  fire  one;  he  was  to  fire  a  shot  from 
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both  pistols  and  leave  one  near  the  man  for  the  purpose  of  establiah- 
ing  self-defense.  His  scheme  miscarriedi  and  he  fired  two  shots  from 
one  pistol  and  ran.  The  man  who  accompanied  him  and  partici- 
patea  in  the  assault  escaped,  but  the  murderer  was  caueht  cloee 
to  the  union  headquarters.  He  was  arrested  and  prosecuted  for  that 
murder.     The  best  we  could  get  was  a  plea  of  guilty  to  manslaughter. 

The  Chairman.  He  plead  guilty  to  manslaughter? 

Mr.  MoNAOHAN.  Plead  guilty  to  manslaughter  under  arrangement, 
not  with  us,  but  with  prosecuting  officers,  and  was  sentenced  to  20 
years  in  prison.  The  subseq^uent  history  of  the  event  was  that 
within  three  years,  with  the  umon  forces  in  the  State  of  Ohio  doing  all 
they  could  on  his  behalf  and  to  that  end,  this  man  was  pardoned. 
His  associate,  who  participated  in  the  assault  and  who  was  just  as 
guilty  as  the  man  wno  iired  the  shot,  was  in  Cincinnati,  and  we  knew 
where  he  was  for,  approximately,  two  weeks,  but  we  could  not  get  that 
man  arrested  until  finally  when  he  left  the  jurisdiction  of  the  court 
we  caused  his  arrest  on  a  fugitive  warrant  and  he  was  brought  back 
again.  He  pleaded  guilty  to  simple  assault  and  was  subjected  to  a 
fme. 

As  applied  to  this  particular  section,  under  these  circumstances, 
the  provisions  of  the  till  with  reference  to  service  would  absolutely 
denv  us  the  reUef  which  was  sought  by  way  of  injunction.  We  might 
go  further  to  illustrate  that  subject,  from  the  records  that  have  ap- 
peared in  court  cases  and  are  matters  of  common  knowledge  from 
papers  circulating  throughout  the  United  States. 

The  Chairman.  It  is  nearly  12  o'clock,  and  we  will  have  to  take  a 
recess.  We  can  probably  meet  at  2  o'clock.  Senator  Root,  the 
chairman  of  the  committee,  has  gone  to  Chicago,  and  Senators 
O'Gorman  and  Cliilton  are  also  out  of  town.  There  are  only  the  two 
of  us  here,  but  we  can  meet  again  at  2  o'clock. 

Mr.  MoNAGHAN.  I  shall  be  glad  to  be  here.  May  I  be  pardoned 
one  suggestion  before  the  gentlemen  leave  the  room  ?  I  understand 
from  the  Senate  record  that  a  movement  is  on  for  the  purpose  of 
taking  this  bill  from  the  committee.  I  can  not  argue  the  final  para- 
graph of  this  bill  at  this  time,  because  the  committee  is  about  to 
attend  the  Senate  session.  However,  I  want  to  say  to  the  committee 
before  they  retire  that  the  last  paragraph  of  the  bill  on  the  fourth 
page  legitimatizes  the  primary  and  secondary  boycott,  and  conse- 
quently destroys  the  present  common-law  doctrine  of  conspiracy  and 
E laces  us  in  such  a  position  that  we  can  not  prevent  unlawful  assem- 
lages  upon  property.  *  *  Unlawful  assemblage"  is  defined  in  the  fore- 
foing  part  of  the  bill,  and  what  otherwise  would  be  unlawful  assem- 
lage  IS  fixed  by  definition  in  the  bill.  Under  the  fact  that  we  are 
demed  relief  in  the  event  of  conspiracy  by  the  doing  of  unlav^ul 
things  by  lawful  means  the  whole  doctrine  ox  common-law  conspiracy 
is  denied  us  in  labor  disputes.  Hence  I  wish  to  emphasize  the  im- 
propriety of  depriving  us  of  full  hearing  upon  the  measure  before  the 
subiect  reaches  the  Senate  for  consideration. 

'I  he  (/Hairman.  We  will  hear  from  you  later  on  that.  I  want  to 
say  to  you  gentlemen  interested  pm  and  con  in  this  legislation  that 
I  have  been  unable  to  be  present  for  the  reason  that  I  have  had  so 
many  committee  meetings  conflicting  with  this.  Day  before  yes- 
terday I  had  three  meetings,  one  before  the  committee  on  Porto 
Rico  m  behalf  of  a  bill  I  was  interested  in,  and  the  Public  Lands  Com- 
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mittee.  I  also  had  a  conference  on  the  river  and  harbor  bill.  I  am 
chairman  of  the  conference  committee,  and  I  have  been  handicapped, 
and  even  to-day  my  own  committee,  the  Committee  on  Commerce,  is 
sitting  and  I  have  left  them  to  be  here.  That  is  my  reason  for  being 
unable  to  be  present.  I  should  have  been  glad  to  have  been  at  the 
hearings  from  the  very  beginning  to  hear  everything  pro  and  con, 
and  I  want  to  say  to  you  gentlemen  my  absence  has  not  been  for  the 
purpose  of  delaymg  tne  matter  in  any  state  or  form. 

Mr.  GoMFERS.  I  certainly  do  not  now  desire  to  say  anything  in 
regard  to  the  bill  before  the  committee.  First  I  want  to  say  wnat 
was  left  unsaid  by  Mr.  Monaghan.     In  regard  to  Mr.  Valyntine,  the 

President  of  the  International  Molders'  Union,  whose  name  was 
rought  into  these  proceedings,  he  was  completely  exonerated  or 
vindicated  from  any  insinuation  of  the  charge  in  connection  with  the 
case  mentioned.  In  regard  to  the  two  men  Mr.  Monaghan  mentioned 
and  over  which  he  worked  himself  up  into  a  frenzy  in  presenting,  I  will 
say  I  think  there  is  a  union  man  who  has  been  guilty  of  some  wrong, 
some  oflFense,  or  crinle.  I  do  not  know  that  aU  the  members  of  the 
legal  profession  are  immune  from  committing  crimes,  or  those  of  any 
other  profession  or  in  any  other  walk  of  life.  Reference  has  been 
made  to  a  motion  pending  before  the  Senate,  and  I  suppose  we  are 
all  interested  in  seemg  it  disposed  of  to-day. 

The  difficulty  has  been  wnere  a  move  of  this  character  has  been 
made  Members  of  Congress,  both  in  the  House  and  Senate,  for  years 
have  regarded  other  species  of  legislation  and  other  bills  of  such  far 
transcendant  importance  over  and  above  a  measure  of  this  character 
that  we  are  at  least  in  desperation  required  to  see  w^hether  we  can 

§et  some  direct  satisfaction.  I  am  not  blaming  any  particular 
enator  or  Representative.  I  am  simply  saying  that  declarations 
of  the  great  forces  of  our  people  find  expression  everywhere,  in  the 
national  conventions  of  great  political  parties,  in  the  national  con- 
ventions of  the  labor  organizations,  in  the  national  conventions  of 
great  civic  bodies,  and  if  they  can  not  find  some  expression  in  legis- 
lative enactment  in  due  time  we  are  called  upon  at  least  to  make 
our  position  known  and  felt,  and  if  we  can  have  some  effective,  con- 
crete expression  by  the  Congress  of  the  United  States  on  these  much- 
mooted  questions,  it  is  our  duty  to  do  so. 

Senator  Sutherland.  Let  me  make  this  statement.  The  Congress 
of  the  United  States  has  other  business  than  this  to  attend  to,  and 
the  members  of  this  committee  have  a  great  many  other  things  to 
attend  to.  I  propose  to  give  to  this  subject  the  best  thought  that  I 
am  capable  of,  and  I  intend  before  I  vote  upon  the  biU  to  give  it  as 
thorough  consideration  as  I  can.  When  I  come  to  vote  upon  it  I 
am  going  to  vote  as  I  think  I  ought  to  vote,  and  only  after  very 
thorough  consideration. 

So  far  as  I  am  concerned  I  am  not  going  to  be  crowded  into  failing 
to  give  thorough  consideration  to  such  a  measure  as  this. 

Mr.  GoMPERS.  I  am  sure  there  can  be  no  dissent  from  that  position 
and  opinion. 

The  Chairman.  I  want  to  call  attention  to  one  fact.  This  morning 
three  members  of  this  committee  are  absent  on  account  of  the  pend- 
ing conventions  with  which  you  are  familiar,  two  of  our  committee 
looking  after  the  Democratic  Convention  at  Baltimore  and  another 
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having  gone  to  Chicago.  I  have  told  you  how  I  have  been  handi- 
capped m  not  being  able  to  appear  here.  I  have  not  stayed  away  to 
delay  matters,  but  I  have  been  handicapped  just  as  I  have  said. 

Mr.  OoMPEBS.  I  have  before  said  I  have  not  a  word  to  say  in  dissent 
of  the  attitude  of  mind  of  the  members  of  the  committee.  My  com- 
plaint is  this:  The  underestimating  of  the  valuable  importance  of 
this  legislation  and  the  subordination  of  it  to  measures  that  are 
insignificant  in  comparison,  because  this  involves  human  liberty 
and  common  justice,  and  we  have  been  trying  to  get  the  ear  of  our 
public  men,  in  and  out  of  Congress,  to  the  extent  that  there  \  aa  a 
declaration  four  years  ago  in  the  platforms  of  both  the  parties. 

The  Chairman.  We  will  now  take  a  recess  until  2  o'clock  p.  m. 

Thereupon,  at  12.06  p.  m.,  the  committee  took  a  recess  until  2 
o'clock  p.  m. 

AFTER   RECESS. 

The  subcommittee  met  after  recess  at  2  o'clock  p.  m. 

The  Chairman.  You  may  proceed,  Mr.  Monaghan. 

Mr.  Monaghan.  At  the  time  of  the  interruption  by  Mr.  Gompers 
I  was  discussing  section  266b,  and  I  had  stated  to  the  committee  the 
fact  that  the  provisions  of  this  act  make  it  practically  impossible,  or 
if  not  impossible  at  least  impracticable,  on  the  part  of  the  courts  to 
obey  in  all  respects  the  strict  construction  of  that  section  and  satisfy 
the  requisites  of  justice.  It  modifies  in  a  very  material  respect  the 
present  procedure  in  similar  matters  in  courts  of  equity.  I  desire 
to  call  the  committee's  attention  to  section  86  of  the  rules  and  prac- 
tice of  Federal  courts  in  equity,  which  reads  as  follows: 

Sec.  86.  In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  other 
pleading,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any  other  prior 
proceeding,  shall  be  recited  or  stated  in  the  decree  or  order;  but  the  decree  and  order 
shall  begin,  in  substance,  as  follows:  '^This  cause  came  on  to  be  heard  (or  to  be  further 
heard,  sls  the  case  may  be)  at  this  term,  and  was  ai;gued  bv  counsel;  and  thereupon 
upon  consideration  thereof,  it  was  ordered,  adjudged,  and  decreed  as  follows,  viz: 
[Here  insert  the  decree  or  order.] " 

AU  that  is  necessary  under  the  present  procedure  is  to  incorporate 
in  the  order  the  things  actually  enjoined  by  the  court,  and  reference 
may  be  had  to  the  bill  of  complaint  for  greater  particularity.  To 
incorporate  in  a  decree  or  order  every  possible  specific  act  of  which  a 
union  might  be  guilty  in  the  court  of  a  labor  dispute  would,  as  I  have 
already  stated,  be  practically  impossible  and  would  involve  compli- 
cation and  prolixity  in  procedure  which  should  always  be  avoidecL 

Sec.  266b.  That  every  order  of  injunction  or  restraining  order  shall  set  forth  the 
reasons  for  the  issuance  of  the  same,  shall  be  specific  in  terms  and  dball  describe  in 
reasonable  detail,  and  not  by  reference  to  the  bill  of  complaint  or  other  document,  the 
act  or  acts  sought  to  be  restrained;  and  shall  be  binding  only  upon  the  parties  to  the 
suit,  their  agents,  servants,  employees,  and  attorneys  or  those  in  active  concert  with 
them,  and  who  shall  by  persoxial  service  or  otherwise  have  received  actual  notice  of 
the  same. 

RADICAL   CHARACTER   OP  LAST   SECTION. 

Preliminary  to  the  enunciation  of  the  doctrine  which  follows,  the 
bill  determines  that  only  one  class  of  rights  shall  be  protected  bv 
injunction  in  labor  disputes,  to  wit,  propertjr  rights.  It  disregar<6 
all  other  rights  held  sacred  by  citizens  of  this  Kepublic;  their  civil 
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rights  are  not  entitled  to  protection,  their  religious  or  political 
rights  are  not  entitled  to  protection,  simply  because  a  labor  organi- 
zation with  or  without  justification  becomes  involved  in  dispute 
with  employees^  or  employer.  Their  civil  rights  in  such  contro- 
versies unquestionably  are  involved,  their  right  to  quiet,  their  right 
to  peace,  their  right  to  walk  the  streets  unhampered  and  unhindered, 
their  right  to  comfort,  their  right  to  have  their  children  attena 
school  without  the  nuisance  and  annoyance  of  having  others  pester 
them;  their  right  to  protect  themselves  against  the  invasion  of  their 
homes;  their  nght  to  see  that  their  wives  should  not  be  offended  and 
insulted  by  men  associated  with  unions,  all  of  which  are  common 
methods  employed  by  union  strikers  in  connection  with  labor  disputes. 

The  mere  narration  of  the  fact  that  civil  rights  of  citizens  can  not 
be  protected  by  waj  of  injunction  hereafter  in  the  event  of  the 
passage  of  this  bill  is  sufficient  without  further  argument  upon  it, 
or  witnout  extended  illustration,  to  convev  to  this  committee  force- 
fully the  fact  that  this  bill  is  an  unjust  bill  and  the  law  if  passed 
would  be  a  law  working  unjustly  upon  a  large  portion  of  the  citizen^ 
shin  of  this  country. 

The  Chairman.  Suppose  a  man  wants  to  go  to  work  for  me, 
and  I  hire  him,  and  a  union  man  or  striker  comes  and  clubs  him 
and  drives  him  away  and  will  not  let  him  work  for  me.  Is  not  that 
an  invasion  of  his  civil  rights  ? 

Mr.  MoNAOHAN.  I  thimk  also  it  is  an  invasion  of  a  property  right. 

The  Chairman.  Both? 

Mr.  Monaohan.  I  think  so. 

Mr.  Davenport.  The  case  of  the  United  States  v.  Adair,  reported 
in  208  United  States,  says  that  those  are  not  only  rights  of  liberty, 
but  of  property. 

REMEDY  AGAINST  PICKETING,  BOYCOTT,  AND  CONSPIRACY  DESTROYED, 

Mr.  MoNAGHAN.  The  following  portion  of  the  section  is,  to  my 
mind,  the  most  vicious  in  character  to  be  found  in  the  measure. 
To  that  I  wish  to  bring  the  committee's  special  attention.  With 
the  committee's  permission  I  will  first  read  the  section  as  a  whole, 
and  comment  upon  those  portions  of  it  which  are  especially  subject 
to  criticism. 

It  reads  as  follows : 

And  no  such  reetraining  order  or  injunction  shaU  prohibit  any  person  or  peraons  from 
terminating  any  relation  of  employment,  or  from  ceasins  to  penorm  any  work  or  labor, 
or  from  recommending,  advising,  or  persuading  others  by  peaceful  means  so  to  do;  or 
from  attending  at  or  near  a  house  or  place  where  any  person  resides  or  works  or  carries 
on  business,  or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or  communicating 
information,  or  of  peacefully  persuading  any  person  to  work  or  to  abstain  from  working; 
or  from  ceasii^  to  patronize  or  to  emplov  any  party  to  such  dispute;  or  from  recom- 
mending, advising,  or  peisuading  others  oy  peaceful  means  so  to  do;  or  from  paying  or 
giving  to  or  withholding  from  any  peison  engaged  in  such  dispute  any  strike  benents, ' 
or  other  mone3rs,  or  things  of  value;  or  from  peaceably  assemblings  at  any  place  in  a  law- 
ful manner  and  for  lawful  purposes;  or  from  doing  any  act  or  thing  which  might  law- 
fully be  done  in  the  absence  of  sudi  dispute  by  any  party  thereto. 

Let.  us  take  the  first  phrase  contained  in  that  section  of  the  bill  : 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or  persoDS  from 
terminating  any  relation  of  employment,  or  from  ceasing  to  penorm  any  work  or  labor, 
of  from  recommending,  advising,  or  persuading  others  by  peaceful  means  so  to  do. 
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We  heard  a  discussion  yesterday  with  reference  to  the  effect  of  this 
portion  of  the  bill  upon  tne  railroads  of  the  United  States.  We  heard 
debated  the  effect  of  this  act  in  relation  to  the  interstate  commerce 
act  as  well  as  to  the  Sherman  Antitrust  Act,  and  the  fact  that  under 
this  bill  the  injunction  issued  in  the  case  of  Debs,  a  report  of  which  is 
found  in  158  United  States,  entitled  **In  re  Debs,'*  could  not  have 
been  issued.  In  that  case  the  employees  of  the  Pennsylvania  Rail- 
road Co.  were  advised  by  their  officials,  and  sustained  by  the  union, 
in  refusing  to  carry  Pullman  cars.  Under  the  Sherman  Antitrust 
Act  an  action  was  brought  and  an  injunction  issued  restraining  them. 
The  court  sustaining  the  injimction,  however,  determined  the  ques- 
tions at  issue  along  the  lines  of  common  law,  perferring  to  base  its 
I  decision  upon  inherent  and  constitutional  right  rather  than  upon  the 
force  of  any  statute. 

Under  the  proposed  measure  if  at  any  time  a  labor  union  is  in 
controversy  with  a  railroad  it  may  with  impunity  advise  or  persuade 
employees  of  that  railroad  or  of  any  connecting  railroad  to  discon- 
tinue their  connection  with  that  company  and  to  violate  the  provi- 
sions of  the  interstate-commerce  act  as  applied  to  common  carriers. 
In  other  words,  it  is  permitted  to  advise,  persuade,  and  induce  the 
employees  of  the  railroad  company  involved,  and  in  turn  the  employees 
of  other  railroad  companies  that  may  be  indirectly  involved  by  virtue 
of  the  boycott,  to  do  an  act  which  is  a  crime  under  the  statutes  of 
the  United  States.  I  do  not  intend,  in  view  of  the  able  discussion  of 
the  subject  matter  as  pertains  to  railroads,  to  advert  further  to  that 
phase  of  the  situation,  except  to  invite  again  the  attention  of  the 
committee  to  the  force  of  this  objection.  I  wish,  however,  to  empha- 
size to  the  co'mmittee  the  wide  and  vicious  importance  of  this  section 
of  the  bill  as  applied  to  the  industries  of  the  country.  Let  us  take  a 
concrete  illustration.  Let  us  suppose  that  the  American  Blower  Co. 
is  in  controversy  with  its  men  and  that  the  labor  union  involved  saw 
fit  to  approach  the  locomotive  engineers,  the  firemen,  and  the  clerks 
in  the  employ  of  the  various  railroad  companies,  both  local  and  in 
other  States,  and  to  advise  them,  induce  triem,  and  persuade  them, 
whether  peacefully  or  otherwise,  to  quit  the  employ  of  the  raUroad 
company  or  while  in  the  employ  of  the  railroad  company  to  refuse  to 
carry  the  freight  of  the  American  Blower  Co.  The  union  and  its 
pickets  under  these  circumstances  would  be  inducing,  advising,  and 
permitting  these  men  to  commit  a  crime  and  would  be  guilty  of  an 
unlawful  conspiracy  under  the  law  as  it  is  to  day  and  always  has  been 
in  this  country.  But  that  sort  of  conduct  under  this  bill  is  legitima- 
tized. The  concern  involved  primarily  in  the  labor  dispute  can  not 
secure  an  injunction  against  tne  terrorizing  and  demoralizing  influ- 
ence of  such  procedure  and  is  left  absolutely  helpless  under  this  bill 
to  save  itseli  from  destruction. 

More  than  this,  the  section  of  the  bill  to  which  I  refer  legitimatizes 
the  primary,  secondary,  and  tertiary  boycotting  by  labor.  Let  us 
illustrate  a^ain.  Suppose  that  the  Xllis-Chalmers  Manufacturing  Co. 
makes  macninery  or  makes  tools  and  it  has  some  trouble  with  a  labor 
organization.  That  labor  organizations  may  with  impunity,  singly 
or  m  a  body,  by  one  or  by  many,  persuade  all  of  the  men  in  its  employ 
to  quit  in  a  body  hi  the  first  instance. 

In  the  seconci  instance  they  may  seek  out  the  customers  of  that 
establishment  and  induce  and  persuade,  by  veiled  coercion  or  by 
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notice  of  boycott,  so  long  as  they  act  peacefully,  the  employees  of  a 
cbncern  that  uses  the  tools  manufactured  by  the  AlKs-Cnauners  Co. 
to  quit  emplo}rment.  They  may  further  approach  the  customers  of 
the  AUis-Cnalmers  Co.  and  persuade  them  by  numbers  and  by  the 
strength  of  their  influence  .and  by  the  force  of  the  fear  of  boycott, 
not  to  use  the  products  of  the  Allis-Chalmers  Co.,  and  if  the  customer 
who  is  imprudent  refuses  to  obey  the  dictates  of  the  union,  they  may 
in  turn  importune  his  customers  and  use  the  same  force,  the  same 
strength,  and  the  same  numerical  terrorism  upon  them  in  the  fear  of 
boycott  in  order  that  they  may  ultimately  force  the  Allis-Chalmers 
Co.  to  subscribe  to  the  dictates  of  unionism. 

In  this  connection  let  me  emphasize  further  that  it  makes  no  differ- 
ence what  the  cause  of  the  strike  was,  it  make  no  difference  whether 
it  was  for  a  just  or  an  unjust  cause,  it  makes  no  difference  whether 
the  employees  of  the  Allis-Chalmers  Co.  were  contented  and  satisfied 
with  the  conditions  under  which  they  worked,  but  the  mere  fact  that 
a  labor  dispute  has  fomented  between  the  Allis-Chalmers  Co.  and 
either  an  organization  of  labor  or  the  employees  of  its  establishment, 
the  force  of  law  is  lost,  equity  relief  denied,  and  the  individual  con- 
science substituted  in  place  of  both.  The  injustice  of  the  demands 
of  unionism  have  absolutely  no  bearing  upon  the  proposition.  It  is 
simply  a  forceful  and  more  polite  statement  of  the  phrase  that  the 
end  in  this  event  would  justify  the  means.  Even  if  the  end  be  un- 
lawful, even  if  the  end  is  improper,  even  though,  as  happens  in  the 
South  to-day,  the  employees  of  the  concerns  wish  to  continue  with- 
out the  union  dominating  them  or  attempting  to  dominate  the  free 
,  employees  of  an  establishment  in  their  community,  all  law  with 
reference  to  boycotting  is  absolutely  suspended  under  this  act  for 
the  sole  reason  that  a  labor  battle  is  on. 

PEACEFUL   PICKETING  AS   PART   OP   A   CONSPIRAOT. 

Let  us  consider  the  next  provision.     It  reads: 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or  persons 
*  *  *  from  assembling  at  or  near  a  house  or  place  where  a  person  resides  or  works, 
or  carries  on  business,  or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or 
communicating  information,  or  of  peacefully  persuading  any  person  to  work  or  to 
abstain  from  working. 

This  constitutes  the  union  definition  of  peaceful  picketing.  I 
might  say  in  comment  here  that  the  majority  opinion  rendered  by 
the  Judiciary  Committee  of  the  House  of  Representatives  uses 
expressly  the  term  '^picket''  in  the  judgment  justifying  this  section. 
Ihere  is  a  well-defined  distinction  in  definition  between  peaceful 
picketing  and  peaceful  persuasion,  but  no  difference  in  effect  as  to 
what  is  enjoined.  There  is  a  difference  as  a  matter  of  definition,  but 
not  a  difference  as  a  matter  of  result,  and  if  this  bill  were  to  be  con- 
strued as  justifying  the  so-called  peaceful  picket,  the  interpretation 
placed  upon  it  oy  the  majority  opinion  of  the  Judiciary  Committee 
of  the  House,  then  it  creates  an  intolerable  condition,  and,  as  it  is 
stated,  it  would  place  the  industrial  institutions  of  this  country 
almost  absolutely  under  the  control  and  dictation  of  unionism  and 
some  of  its  radical  leaders.  Peaceful  persuasion  as  here  applied 
might  be  defined  as  an  attempt  upon  the  part  of  one  man  to  quietly 
argue  with  another,  without  force  or  show  of  force,  the  matters  con- 
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cemed  in  an  industrial  difficulty.     Picketing  has  been  defined  by 
Webster,  and  his  definition  has  been  adopted  by  the  courts,  as  follows; 

Picketiiig  IB  a  body  of  men^  belonging  to  a  union,  sent  out  to  watch  and  annov  men 
wor]dng  in  a  shop  not  belonging  to  a  union,  or  agaijast  which  a  strike  is  established. 

The  court,  in  the  case  of  Beck  v.  The  Teamsters'  Union  (118  Michi- 
gan), comments  on  that  definition  as  follows: 

The  word  originalljr  had  no  such  meaning,  but  this  definition  is  the  result  of  what 
has  been  done  under  it  and  the  common  application  that  has  been  made  of  it. 

The  definition  was  also  adopted  in  the  typographical  union  strike 
in  the  case  of  The  Chicago  Typo  the  t»  v.  The  Press  Feeders,  reported 
in  1905,  which  I  think  has  a  oearing  upon  the  method  and  manner 
invoked  by  labor  organizations  in  their  disputes  and  the  effect  which 
has  been  found  to  result  from  the  so-called  peaceful  picketing.  It  is 
pertinent  to  read  briefly  a  section  of  this  decision  inti)  the  record. 

The  Chairman.  That  is  a  Supreme  Court  record  ? 

Mr.  MoNAGHAN.  The  appellate  jurisdiction  of  the  State  of  Illinois. 

The  picket  system  once  established,  the  intimidation,  assaults,  slugging,  and  blood- 
shed followed  as  naturally  and  inevitably  as  night  follows  day.  There  can  be  no  such 
thing  as  peaceful  ''polite  and  gentlemanly''  picketing  any  more  than  there  can  be 
chaste  "polite  and  gentlemanlv"  vulgarity,  or  peaceful  mobbing  or  lawful  lynching. 
In  these  dskye  of  inoustrial  strife,  the  nonunion  man  acts  on  the  union  man  as  the  red 
rag  on  the  violent  bull,  and  the  avera^  union  man  apparently  needs  no  incentive  by 
way  of  direction  or  authority  from  his  fellows,  so  bitter  has  the  feeling  become,  to 
promptly  endeavor  to  exterminate  the  "scabs"  at  si^ht.  Certainly,  then,  if  the  union 
man  has  a  Union  behind  him,  he  will  promptly  enaeavor  to  exterminate  the  scab  at 
sight.  This  is  as  well  known  to  the  public  as  it  is  to  counsel.  Some  men  can  be 
intimidated  only  bv  being  knocked  down,  but  most  peaceful  and  law-abiding  men  can 
be  and  are  intimiaated  by  an  array  of  unfriendly  men,  known  to  be  so  brutal  and 
depraved  that  they  not  onlv  assault  men,  but  even  women  and  girls  *  *  *.  It  is 
idle  to  talk  of  picketing  for  lawful  persuasive  purposes.  Men  do  not  form  picket  lines 
for  the  purpose  of  conversation  and  lawful  persuasion.  Such  picketinfl;  as  is  estab- 
lished by  the  evidence  in  the  case  at  bar  is  intended  to  annoy  and  intimicuite,  whether 
physical  violence  is  resorted  to  or  not^  and  is  unlawful  in  either  case.  Courts  should 
be  practical.  When  they  form  an  opinion  from  evidence  it  must  be  a  practical  one. 
They  should  touch  the  earth  at  every  step.  They  have  no  opportunity,  no  license  for 
star  gazing,  or  for  induing  in  poetic  faincy .  In  imagination  and  in  theory,  a  peaceful 
picket  line  may  be  possible,  but  in  fact  a  picket  line  is  never  peaceful.  It  is  always  a 
formation  of  actual  warfare,  and  quite  inconsistent  with  everything  not  related  to  force 
and  violence.    Its  use  is  a  form  of  unlawful  coercion. 

Then,  in  commenting  upon  the  subject  of  peaceful  persuasion,  the 
Supreme  Court  of  the  State  of  Massachusetts  has  very  well  expressed 
it  as  follows: 

Freedom  is  the  policy  of  this  country.  Bift  freedom  does  not  imply  a  right  in  one 
person,  either  alone  or  in  combination  with  others,  to  disturb  or  annoy  another,  either 
directly  or  indirectly,  in  his  lawful  business  or  occupation,  or  to  threaten  him  with 
annoyance  or  injury  for  the  sake  of  compelling  him  to  buy  his  peace. 

This  is  precisely  what  this  section  of  this  bill  permits. 

The  case  of  O'Neill  v.  Behenna  is  quoted  with  approval  in  various 
decisions  of  the  United  States  courts  which  have  passed  on  this  sub- 
ject and  reported  in  182  Pennsylvania,  236.     It  says: 

"Even  if  the  arguments  and  persuasion  had  been  confined  to  lawful  means^  they  were 
exerted  at  an  improper  time  and  were  an  interference  with  the  plaintiff's  rights, 
which  made  the  perpetrators  liable  for  any  damage  the  plaintiff  suffered  in  con- 
sequence. 

The  arguments,  persuasion,  and  appeals  of  a  hostile  and  demonstrative  mob  have 
a  potency  over  men  of  ordinary  nerve  which  far  exceeds  the  limit  of  lawfulness.  The 
display  of  force^  though  none  is  actually  used,  is  intimidation,  and  is  as  much  unlaw- 
ful as  violence  itself. 
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I  wish  to  refer  to  the  case  of  the  Old  Dominion  Steamship  Company 
V.  McKenna  (reported  in  20  Fed.,  48),  wherein  the  court  said: 

The  procurement  of  workmen  who  are  employed  upon  terms  as  to  wages  which  are 
just  ana  satisfactory,  to  quit  work  in  a  body  for  the  purpose  of  inflicting  injury  and 
damage  upon  the  employer,  bv  persons  who  are  not  in  his  employ,  and  until  the 
employer  shall  accede  to  the  aemands  of  such  outside  persons,  which  he  is  under 
no  obligation  to  grant,  constitutes  in  law  a  malicious  and  illegal  interference  with 
the  employer's  business  which  is  actionable. 

In  the  case  of  Union  Pacific  Raihoad  Company  v,  Rueff  (120  Fed., 
102)  the  court  says: 

The  whole  fallacy  of  the  defense  against  this  bill  and  the  proof  offered  to  sustain  it 
lies  in  a  convenient  apprehension  of  a  necessary  misunderstanding  of  the  character  of 
that  force  or  violence  which  all  agree  is  not  permitted  in  the  conduct  of  a  strike.  It 
seems  to  be  the  idea  of  the  defendants  that  it  consistB  entirely  of  physical  battery  and 
assaults,  and  that  if  these  appear  in  the  proof,  and  they  can  be  justified  as  they  might 
be,  on  a  criminal  indictment  or  in  a  police  court,  that  ends  the  objections,  and  the 
justified  assaults  and  batteries  will  not  support  an  injunction.  The  truui  is  that 
the  most  potential  and  unlawful  force  or  violence  may  exist  lyithout  lifting  a  finger 
against  any  man  or  uttering  a  word  or  threat  against  him. 

Again,  in  the  same  case,  the  court  says: 

This  picketing  has  been  condemned  by  every  court  as  a  pretense  for  persuasion, 
but  is  intended  for  intimidation.  Gentlemen  never  seek  to  compel  another  to  listen 
to  the  art  of  persuasion.  To  stop  another  on  the  street,  get  in  his  road,  follow  him 
from  one  side  of  the  street  to  another,  pursue  him  wherever  he  goes,  stand  in  front  ot 
his  residence,  is  not  persuasion.  Intimidation  can  not  be  defined;  neither  can  teud 
be  defined;  but  every  person  knows  whether  his  acts  are  fraudulent,  and  he  knows 
whether  his  acts  are  intimidating.  And  the  courts,  when  the  facts  are  presented,  will 
adjudge  accordingly. 

Without  further  comment  we  submit  the  following  authorities 
declarative  of  the  law  relative  to  injunction  and  the  Umit  of  the 
authority  of  courts  in  the  issuance  of  them: 

United  States  v.  Agler  (62  Fed.  Rep.,  824),  Indiana.  The  court 
said: 

Now  this  party  defendant  is  not  named,  and  to  say  now  that  process  of  injunction 
ma^^  not  be  issued  to  be  binding  upon  men  who  are  not  named,  or  shall  not  be  binding 
until  they  are  actually  served  with  subpoena,  as  they  are  on  the  civil  side,  on  the 
equity  siae  of  the  court,  it  would  defeat  the  purpose  of  the  law.  It  is  not  within  the 
languaee  of  the  statute  itself.  I  think  the  injunction  as  against  unknown  defendants 
is  valia  and  binding  when  the  injunction  order  is  served  upon  them,  although  they  are 
not  at  the  time  parties  to  the  suit.  Indeed,  I  think  an  injunction  that  is  issued  against 
one  man  enjoinin;^  or  restraining  him^  and  all  that  give  aid  and  comfort  to  him,  or  all 
that  aid  or  abet  htm  is  \'alid  against  everybody  that  aids  or  ^ves  countenance  to  the 
man  to  whom  it  is  addressed.     I  do  not  entertain  any  doubt  about  that. 

Ex  parte  Lennon  (166  U.  S.,  548).  The  Supreme  Court  of  the 
United  States  said : 

To  render  a  person  amenable  to  an  injunction,  it  is  neither  necessary  that  he  should 
be  a  party  to  the  suit  in  which  the  injunction  was  issued,  nor  to  have  been  actually 
served  with  a  copy  of  it,  so  long  as  he  appears  to  have  actual  notice. 

Conkley  v.  RusseD  (111  Fed.,  417) : 

When  a  P'ederal  court  has  issued  an  injunction  directed  against  the  defendants  in  a 
suit  and  which  has  been  served  ujH)n  them,  such  court  has  jurisdiction  to  punish  for 
contempt  any  person  whom  with  actual  knowledge  of  the  injunction  and  of  iia  scope 
and  effect,  combines  and  confederates  with  the  defendants  who  were  enjoined  for  tne 
purpose  of  violating  and  resisting  it,  and  who  in  pursuance  of  such  conspiracy,  aids 
and  assisUs  in  the  commission  of  acta  which  were  enjoined.  This  jurisdiction  exista 
by  reason  of  the  conspiracy  to  defeat  the  process  of  the  court,  and  although  such  is  a 
stranger  to  the  suit  and  by  reason  of  his  citizenship  could  not  have  been  made  a  defend- , 
ant  therein. 
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690  LIMITINQ  FEDERAL  INJUNCTIONS. 

Christansen  et  al.  v.  People  (114  111.  App.,  658): 

It  is  not  neceasaiy  that  one  shall  be  a  party  to  the  bill  or  officiallv  served  with  the 
writ  in  order  for  him  to  be  bound  by  tne  injunction,  but  only  tnat  he  shall  have 
actual  notice  of  it. 

Ex  parte  Richards  (117  Fed.,  658): 

It  is  not  necessary  that  a  person  be  served  with  an  injunction  in  order  to  render 
himself  amenable  to  its  provisions  if  it  appears  that  he  had  reasonable  notice  of  it. 

Cent.  Digest,  447  (vol.  27) :  Cases  in  all  States  cited. 
High  on  Injunctions  (vol.  2,  ed.  4,  sec.  1415,  L.): 

And  it  may  be  stated  as  a  general  rule  that  where  the  injunction  runs  against  certain 
named  defendants  and  against  all  others  who  are  their  confederates  or  associates  or 
who  are  aiding  or  abetting  or  acting  in  concert  with  them  are  persons  who  fall  within 
the  designatea  class,  and  who  have  knowledge  of  the  existence  of  the  injunction,  will 
be  held  amenable  to  the  order  of  the  court  and  will  be  bound  thereby,  even  though 
they  are  not  parties  to  the  injunction  suit  and  are  not  named  either  in  the  bill  or  m 
the  writ.  (U.  S.  v.  Agler,  62  Fed.,  824;  U.  S.  v.  Elliott,  64  Fed.,  27;  Conkley  v. 
Russell.  Ill  Fed.,  417;  Ex  part«  Richards,  117  Fed.,  658;  Union  Railway  v.  Ruef, 
120  Fed.,  102;  In  re  Reese,  107  Fed.,  942;  U.  S.  v.  Weber,  114  Fed.,  950;  U.  S.  v. 
Haggerty,  116  Fed.,  510.) 

AUis-Chalmers  Co.  v.  Iron  Molders'  Union  (150  Fed.,  181): 

A  simple  request  to  do  or  not  to  do  a  thing  made  by  one  or  more  of  a  body  of  strikers 
under  circumstances  calculated  to  convey  a  threatening  intimidation  with  a  design  to 
hinder  or  obstruct  workmen  is  unlawful  intimidation  and  not  less  obnoxious  than  the 
use  of  physicsd  force  for  the  same  purpose.  (In  re  Doolittle,  23  Fed.,  545;  Atchison 
R.  Co.  V.  Gee,  139  Fed.,  582.) 

AUis-Chalmers  Co.  v.  Iron  Molders'  Union  (150  Fed.,  173): 

Where  peaceful  picketing  develops,  as  it  generally  does,  in  a  strike,  into  ''strong,'' 
persistent,  and  organized  persuasion  and  social  pressure  of  every  description,  making 
the  condition  of  workmen  disagreeable  and  intolerable,  followed  by  hints  of  injury, 
veiled  threats,  offensive  or  abusive  lan^^age,  and  occasional  instances  of  assault  and 
personal  violence— all  of  which  conditions  are  shown  in  the  evidence  in  this  case — 
then  we  have  a  condition  condemned  by  the  injunction,  a  compelling  and  inducing 
by  threats,  intimidation,  force,  and  violence,  the  quitting  of  workmen,  a  preventing 
by  threats,  etc.,  workmen  from  entering  the  service,  ana  the  maintaining  of  picket 
lines  in  a  threatening  and  intimidating  manner. 

In  cases  where  the  motive  was  only  economic  benefit  of  defendants, 
where  there  was  no  malicious  intent  nor  violence,  where  the  resulting 
injury  was  only  incidental,  peaceful  persuasion  held  not  unlawful 
but  in  these  cases  the  unions,  strike  committees,  and  picket  captains 
instructed  the  men  to  use  only  peaceful  means,  not  to  follow  workmen, 
to  talk  to  them  unless  they  were  willing  to  talk,  etc.,  and  instructions 
were  obeyed. 

Interference  is  defined  in  the  Century  Dictionary: 

Interposition,  especially  intermeddling,  a  clashing  or  collision;  to  act  in  such  a  way 
as  to  check  or  hamper  the  action  of  other  persons  or  things. 

Hillenbrand  v.  The  Building  Trades  Council: 

The  practice  of  soliciting  workmen  to  join  a  labor  union,  when  done  as  in  the  present 
ease,  with  intent  to  injure  an  employer  in  his  business  or  compel  him  to  accede  to  the 
demands  of  the  union,  is  unlawful  and  may  be  restrained.  Visiting  employees  at 
their  homes  or  at  their  places  of  work  in  groups  in  pursuance  of  the  unlawful  purpose 
against  the  employer  is  of  itself  intimidation. 

Hunsden  v.  Benn  (123  Fed.,  636).     The  court  said: 

Fellow  workmen  may  agree  together  to  leave  at  once  the  service  of  their  employer, 

that  having  done  so,  and  being  no  longer  interested  in  the  matter,  then,  notwithstand- 

*ing  certain  dicta  in  cases  on  the  subject,  it  does  not  seem  clear  that  they  are  acting 
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lawfully  where  they  are  persuading  the  aervants  of  their  former  employer  to  break 
their  contracts  and  leave  the  service.  It  is  a  matter  that  does  not  concern  them 
any  longer;  is  is  a  matter  that  is  apparently  injurious  to  their  former  employer.  It 
seems  to  me  that  such  an  interference  in  a  matter  with  which  thev  have  no  .rightful 
concern  and  which  is  injurious  to  another  is  unlawful.  *  *  *  They  have  no  right 
to  interfere  with  that  business  in  any  way. 

Barr  v,  Essex  Trades  Council  (53  N.  Y.,  eq.  101).     The  court  said: 

Nor  does  it  matter  whether  the  wrongdoer  effects  his  object  by  persuasion  or  by 
false  representation.  The  court  looks  through  the  instrumentality  or  means  used  to 
the  wrong  perpetrated  with  the  malicious  intent  and  bases  the  right  of  action  upon 
that. 

Jersey  Printing  Co.  v,  Cassidy  (53  Atl.,  229): 

The  interest  of  any  employer  or  an  employee  in  a  contract  for  services  is  properly 
conceded.  Where  defendants  in  combination  or  individually,  undertake  to  interfere 
with  and  disrupt  existing  contract  relations  between  the  employer  and  employee  it  is 
plain  that  a  property  right  is  directly  invaded.  The  effect  is  the  same  whether  the 
means  employed  to  cause  the  workman  to  break  his  contract  and  thus  injure  the  em- 
ployer are  violence  or  threats  of  violence  against  the  employee,  or  mere  molestation, 
annoyance  or  persuasions. 

This  rule  is  also  laid  down  in  Luvka  v.  Clothing  Cutters  (77  Md., 
396): 

Merely  to  persuade  a  person  to  break  his  contract  may  or  may  not  be  wrongful  in 
law  or  fact,  but  if  the  persuasion  be  used  for  the  indirected  purpose  of  injuring  the 
plaintiff  or  benefiting  tne  defendant  at  the  expense  of  the  plaintiff,  it  is  a  malicious 
act  which  is  in  law  and  fact  a  wrong  act. 

These  principles  are  reaffirmed  and  emphasized  in  the  following 
cases:  London  Guaranty  &  Accident  Co.  v.  Horn  (101  111.,  App.,  355); 
Moran  v,  Dunphy  (177  Mass.,  492);  Ex  parte  Richards  (117  Fed., 
658);  Flaccus  v.  Smith  (199  Pa.,  128);  Southern  Ry.  v.  Machinists 
Local  Union  (111  Fed.,  49). 

Plant  V.  Woods  (51  L.  R.  A.,  344): 

The  purpose  of  these  defendants  was  to  force  the  plaintiff  to  join  the  defendant 
association,  and  to  that  end  they  injured  the  plaintiff  in  their  business  and  molested 
and  disturbed  Uiem  in  their  efforts  to  work  at  their  trade.  It  is  true  they  committed 
no  acts  of  peraonal  violence,  or  of  physical  injury  to  property;  although  they  threat- 
ened to  do  something  whicn  might  reasonably  be  expected  to  lead  to  such  results, 
♦  *  *.  The  necessity  that  the  plaintiff  should  join  the  association  is  not  so  great 
nor  is  its  relation  to  the  rights  of  the  defendants  as  compared  with  the  right  of  the  plain- 
tiff to  be  free  from  molestation,  such  as  to  bring  the  acts  of  the  defendant  under  the 
shelter  the  principles  of  trade  competition.  Such  acts  are  without  justification,  and 
Uierefore    *    *    ♦. 

Plant  V.  Woods  (176  Mass.,  492,  51  L.  R.  A.,  339): 

The  law  protects  a  man  from  interference  even  though  he  is  hired  merely  from  day 
to  day.  Intentional  and  willful  inteHerence  with  a  man  pursuing  his  trade  or  occupa- 
tion in  life  by  direct  acts  that  make  a  direct  and  proximate,  and  in  its  nature  effective, 
interference  with  such  purduit  of  trade  or  occupation  has  uniformly  been  held  unlaw- 
ful. Such  acts  and  threats  as  were  found  against  the  defendants  in  this  case  amounts 
to  force  and  intimidation  within  the  moaning  of  the  common  law  and  of  our  statutes; 
and  there  need  not  be  fear  of  pergonal  physical  injury  from  violence,  but  a  moral  and 
material  intimidation  that  works  upon  the  mind  and  would  move  even  against  his  will 
an  ordinary  man  is  sufficient. 

O'Neil  V.  Behanna  (38  L.  R.  A.,  385-386).     The  court  said: 

When  the  new  men  were  followed  and  importuned  not  to  work  from  their  point  of 
embarkation  to  their  destination  and  there  met  by  the  strikers  in  considerable  numbers 
and  followed  to  their  lodging  places,  all  the^time  being  pressed  and  entreated  to  return 
and  called  "scabs"  and  "blacklegs"  and  sometimes  surrounded  and  the  effort  made 
to  pull  them  away,  and  unfriendly  (at  least)  atmosphere  about  everywhere,  it  must  be 
admitted  that  there  was  something  more  than  mere  argument  and  persuasion  and  the 
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orderly  and  lentimate  conduct  of  a  strike.  This  was  certainly  serious  annoysnce  and 
well  calculated  to  intimidate  and  coerce,  and  that  effect  was  apparently  produced  on 
more  than  one  occasion.  *  *  *  The  strikers  and  their  counsel  seem  to  think  that 
the  former  could  do  anything  to  attain  their  ends  short  of  actual  physical  violence. 
This  is  a  most  serious  misconception.  The  "arguments"  and  persuasion"  and 
"appeal"  of  a  hostile  and  demonstrative  mob  have  a  potency  over  men  of  ordinary 
nerve  which  far  exceeds  the  limits  of  lawfulness.  *  *  *  It  is  further  urged  that 
the  strikers  only  exercised  their  right  to  talk  to  the  new  men  to  persuade  them  not  to 
go  to  work.  There  was  no  such  right.  These  men  were  there  presumably  under  con- 
tract with  the  plaintiff,  and  certainly  in  search  of  work,  if  not  actuallv  under  pav. 
They  were  not  at  leisure  and  their  time  whether  their  own  or  their  employer's,  could 
not  be  lawfully  taken  up  and  their  progress  interfered  with  by  these  or  any  other 
outsiders  on  any  pretense  or  under  any  claim  of  rights  to  argue  or  persuade  them  to 
break  their  contract. 

Casey  v.  Typographical  Union  (45  Fed.,  135).  In  this  case  no 
violence  or  even  tnreats  of  violence  were  used  by  stiikeis,  but  strikers 
were  enjoined  and  their  actions  held  unlawful,  because,  as  the  court 
said: 

It  was  an  organized  conspiracy  to  force  complainant  to  yield  his  right  to  select  his 
own  workmen,  and  submit  himself  to  the  control  of  the  union,  and  allow  it  to  regulate 
prices  for  him,  and  to  determine  whom  he  should  employ  and  whom  discharge.  In 
other  words,  it  was,  and  is,  an  organized  body  to  force  printers  to  come  into  the  union, 
or  to  be  driven  from  their  calling  for  want  of  employment,  and  to  make  the  destruction 
of  the  complainant^s  business  the  penalty  for  his  refusing  to  surrender  to  the  union. 

Vegelahn  V.  Guntner  (167  Mass.,  92;  36  L.  R.  A.,  7-22).  A  oatrol 
by  strikers  in  front  of  a  factoiy,  used  in  combination  with  social  pres- 
sure, threats  of  personal  injury,  or  unlawful  harm,  and  persuasion,  to 
inter fer  with  the  rights  of  both  employer  and  employee,  since  it  is 
a  means  of  intimidating,  indircctlj  to  the  employer  and  directly  to 
persons  actually  employed  or  seeking  to  be  employed  by  him. 

The  motive  or  purpose  of  strikeis  to  secure  better  w-ages  for  them- 
selves by  compelling  the  acceptance  of  their  schedule  of  wages  does 
not  justify  maintaining  a  patrol  in  front  of  a  factoij^  as  a  means  of 
cariying  out  their  conspiracy. 

A  conspiracy  of  strikers  to  prevent  persons  from  entering  employment  or  continuing 
therein,  even  if  they  are  not  under  any  binding  contract,  bjr  maintaining  a  patrol  in 
front  of  the  employer's  premises  and  by  means  of  threats  and  intimidation  is  unlawful. 

Eureka  Foundry  Co.  v,  Lepker  (48  O.  L.  B.,  400) : 

Language  is  none  the  less  a  threat  which  used  alone  appears  harmless  but  in  con- 
nection with  tone  of  voice,  gestures,  or  surrounding  circumstances  implies  a  threat. 
Any  course  of  conduct  upon  the  part  of  others  which  deprives  or  substantially  affects 
the  freedom  of  mind  of  workmen  in  reaching  a  decision  to  remain  in  the  employment 
or  the  freedom  of  will  in  carrying  that  decision  into  execution  is  an  unlawful  inter- 
ference with  the  right  to  the  owner  of  the  business. 

The  remarks  of  Justice  Brewer,  of  the  United  States  Supreme  Court,  on  ** Peaceful 
persuasion  "  are  oft  and  often  cited  in  cases  of  this  character.  When  laborers  gather 
round  and  say  to  those  who  seek  employment  that  they  had  better  not  and  when  that 
advice  is  supplemented  by  assault  on  one  who  disregards  it,  everyone  knows  that 
something  more  than  advice  is  intended.  It  is  coercion — force.  It  is  the  effort  of  the 
many  by  mere  weight  of  numbers  to  compel  the  one  to  do  their  bidding;  it  is  a  pro- 
ceeding outside  of  the  law,  in  defiance  of  the  law,  and  in  spirit  and  effect  an  attempt 
to  strip  from  one  that  which  of  right  belongs  to  him — the  full  and  undisturbed  use  of 
his  own. 

As  showing  the  general  consensus  of  judicial  opinion  as  deduced 
from  a  long  list  of  cases  in  courts  of  last  resort,  the  following  summary 
from  the  recent  edition  of  the  American  and  English  Encyclopedia  of 
Law,  18  volumes,  pages  84-85: 

But  to  be  it  is  not  necessary  that  the  intimidation  should  be  directed  against  the 
employer  or  that  there  should  be  any  overt  &ctr  of  violence  or  any  direct  threat  by 
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word  of  mouth.  If  the  members  of  a  labor  union  by  previous  agreement  or  con- 
certed action  congregate  at  or  near  the  works  of  an  employer  with  the  intention  of 
intimidating  the  employees  of  the.  establishment  by  displaying  opposition  to  the 
course  pursued  by  such  employees,  in  continuing  at  work,  such  comoination  is  un- 
lawful, and  all  persons  engaged  therein  are  guilty  of  conspiracy.  But  the  means 
employed  by  a  labor  uuion*in  order  to  be  illegal  need  not  be  earned  to  the  length  of 
violence  or  intimidation.  Acts  creating  a  nuisance  intended  to  annoy  and  distuH) 
an  employer,  his  workmen,  or  customers  in  the  enjoyment  of  their  several  rij^hts,  are 
illegal,  and  those  who  by  preconcert  perform  these  acts  are  guilty  of  criminal  con- 
spiracy. 

I  mention  these  authorities  at  random  from  data  which  have  been 
collected  by  me,  all  of  which  tend  to  establish  the  fact  that  in  all 
strikes,  so-called  peaceful  picketing  is  merely  preUminary  to  the 
assaults  and  intolerable  nuisances  which  follow.  The  peaceful  picket, 
so  termed,  can  not  be  disassociated  from  his  more  belhgerent 
associate  so  long  as  their  joint  acts  are  directed  toward  the  accom- 
plishment of  a  common  desi^.  The  courts  of  this  country  have 
universally  adopted  the  principle  that  *' there  is  no  act  so  innocent 
of  itself  as  not  to  be  subject  to  restraint  when  it  is  made  a  part  of  an 
unlawful  design."  As  nas  well  been  said  in  the  case  of  Common- 
wealth V.  Hunt  (4  Metcalf ,  Mass.)  : 

The  law  abhors  subterfuges.  It  lays  aside  the  coverin^^  and  looks  to  the  actual 
facts  beneath.  In  the  language  of  Chief  Justice  Shaw,  the  law  is  not  to  be  hood- 
winked by  colorable  pretenses.  It  looks  at  truth  and  reality  through  whatever 
disguises  it  may  assume. 

So  it  is  with  the  peaceful  picket  and  with  the  boycott,  and  where 
the  intent  of  strikers  is  to  cause  injury  to  an  employer  for  the  purpose 
of  establishing  some  ulterior  benefit  to  themselves,  and  as  a  means 
to  the  accomplishment  of  their  ends  they  make  use  of  the  peaceful 
picket  and  boycott,  in  cooperation  and  collaboration  with  assaults 
and  violence  by  others  united  with  them  in  a  common  purpose,  then 
the  peaceful  picket,  so  called,  and  the  so- termed  peaceful  boycott 
should  be  amenable  to  restraint  in  e<juity.  There  is  no  case  to  be 
found  in  any  of  the  decisions  wherein  **  peaceful  picketing,"  when 
unaccompanied  by  the  circumstance  of  unlawful  object,  or  when  dis- 
connected with  assault  and  violence,  has  been  made  the  subject  of 
restraint  by  any  court.  The  evil  of  this  measure  is  that  it  attempts 
a  disassociation  of  the  peaceful  picket  from  an  unlawful  object 
and  permits  the  exercise  of  his  office,  even  though  used  as  one  of  the 
means  to  make  effective  an  unlawful  conspiracy,  in  which  coercion 
and  violence  in  some  measure  play  their  part. 

Turning  to  the  next  phrase  of  the  bill,  we  find  the  following: 

No  such  injunction  or  restraining  orders  shall  prohibit  any  person  or  persons  «  *  * 
from  ceasing  to  patronize  or  to  employ  any  party  to  such  dispute,  or  from  recommend- 
ing, advising,  or  persuading  others  by  peaceful  means  so  to  do. 

In  those  words  we  have  expressly  the  making  legitimate  of  the 
so-called  boycott,  a  boycott  not  alone  of  labor  but  a  boycott  of 
product  as  well.  On  the  subject  of  peaceful  persuasion  for  the  pur- 
pose of  accomplishing  results,  I  desire  to  call  the  committee'^  atten- 
tion to  the  strike  of  the  typographical  union  occurring  in  very  recent 
years.  The  method  invoked  by  the  typographical  union  was  a 
method  devised  no  doubt  by  those  who  conceived  the  present  pro- 
visions of  this  bill  to  be  the  then  law.  They  were  advised,  and  for  a 
time  carried  their  advice  successfully  to  fruition,  not  to  assault  a  single 
man  who  was  engaged  in  their  places  upon  the  work.     Instead  of 
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assault  they  substituted  the  method  of  peaceful  persuasion  justified  in 
this  bill.  They  had  members  of  their,  union,  ranging  all  the  way 
from  20  to  100  in  number,  stationed  at  various  places  before  the 
plants  which  were  struck.  As  the  employees  left  the  establishment 
those  that  were  assigned  to  a  particular  employee  followed  him  to 
his  home.  No  single  word  was  spoken  to  him  to  begin  with,  but  they 
simply  followed  him  a  distance  of  a  few  feet  behind.  As  he  reached 
his  nome  it  was  customary  for  them  to  follow  him  as  far  as  his  door- 
step and  ask  him  to  join  the  union  and  leave  his  present  employment. 
There  was  no  threat  in  the  sense  of  a  desire  upon  their  part  to  attack. 
Upon  going  into  his  house  he  might  look  out  of  his  front  window  and 
find  these  men  walking  up  and  down  in  front  of  his  residence. 

In  the  morning  when  he  left  his  house  to  return  to  work  the  strikers 
were  in  front  of  ms  house  and  followed  him  back  to  work.  At  night,  if 
he  went  upon  the  street,  they  were  with  him  and  behind  him.  If  he 
stepped  into  a  store  for  the  purpose  of  making  a  purchase,  those  men 
were  with  him  and  they  were  with  him  as  long  as  could  be,  away 
into  the  night.  Similar  methods  of  persuasion  were  employed  with 
the  grocer  and  with  the  men  with  whom  he  dealt,  seeking  to  have 
them  stop  furnishing  him  with  the  necessities  of  life.  This  so-called 
method  of  peaceful  persuasion  continued  until  it  was  absolutely 
intolerable,  and  the  employers  had  difficulty  in  restraining  their  men 
from  attacking  the  strikers  who  followed  them  on  the  street.  In  like 
manner  their  children  were  followed  to  school  and  annoyed  in  one  way 
and  another.  The  nonunion  workmen  were  pointed  out  as  they 
walked  on  the  street,  but  they  persisted  in  continuing  ia  their  employ- 
ment. The  union  finding  this  method  unsuccessful,  did  what  inva- 
riably follows  in  all  strikes — they  began  their  system  of  assaults  and 
abuse.  Such  is  the  situation  in  every  strike  of  any  moment  that 
is  instituted.  The  assault,  the  violence,  the  bloodshed,  does  not 
begin  the  first  day  after  the  strike  commences.  Persuasion  is  used 
for  a  time,  and  on  the  first  day  it  is  peaceful,  but  as  the  places  of  the 
strikers  are  filled  by  other  men  and  the  strikers  and  their  associates 
congregate  in  numbers  of  from  1  to  100,  and  sometimes  500  and 
1,000,  m  front  of  the  struck  plant,  it  is  an  invitation,  in  the  event  of 
the  employers  obtaining  sufficient  employees  to  run  the  plant,  for 
the  assaults,  and  violence  which  invariably  follow. 

Is  it  not  better,  not  only  in  justice,  but  likewise  as  a  matter  of 
policy,  to  have  the  injunction  issued  at  a  time  when  the  mere  presence 
of  these  men  in  numbers  constitutes  an  intimidation  rather  than  to 
wait  until  the  assaults  and  murders  and  mutilation  of  property  and 
destruction  of  business  follows  ? 

More  than  that,  the  law  in  this  country  has  always  recognized  from 
the  beginning  down  to  the  present  time  the  right  of  a  man  to  protect 
himself  by  injunction  from  a  boycott,  whether  that  boycott  is  a 
boycott  of  labor  or  whether  a  boycott  with  reference  to  product  and 
material. 

Senator  Sutherland.  Let  me  ask  you  a  question  for  my  own  infor- 
mation. The  language  is  "or  from  recommending,  advising,  or  per- 
suading otheis,  by  peaceful  means,  so  to  do.^'  That  is  to  say,  to 
patronize.  Woula  tnose  words  mean  anything  more  than  an  appeal 
to  the  judgment  ?  If  there  was  a  show  of  force  or  such  circumstances 
as  appealed  to  the  fears  or  terrorized  a  man,  would  that  be  called 
recommending,  advising,  or  persuading  others  ? 
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Mr.  MoNAGHAN.  I  think  it  could,  under  the  provisions  of  this  bill. 
The  bill  expressly  permits  assemblage  in  numbers  at  the  struck  plant 
or  at  the  homes  or  employees,  even  though  such  show  of  numerical 
strength  itself  constitutes  coercion.  Moreover,  it  is  not  possible  to 
describe  in  detail  the  point  beyond  which  peaceful  persuasion  becomes 
coercion.  What  may  terrify  one  man  may  not  affect  another,  but 
the  law  is  presumed  to  protect  all  equally,  the  strong  as  well  as  the 
timid,  and  the  terms  of  the  last  section  of  the  bill  are  clearly  open  to  a 
construction  which  permits  coercion  by  any  means  short  of  violence. 

In  the  case  of  the  Bucks'  Stove  &  Kange  Co.  versus  Gompers,  the 
character  of  persuasion  permitted  under  the  terms  of  this  bill  was 
discussed  and  the  conduct  described  specifically  discoimtenanced. 
Even  though  coercion  is  not  exercised  in  the  sense  of  physical  violence, 
a  hostile  array  of  men  demanding  that  a  certain  thing  be  done,  thoiigh 
peaceful  in  words,  still  carries  a  force  which  is  calculated  to  deprive 
the  person  approached  from  that  freedom  of  mind  and  will  which  he 
is  entitled  to  exercise  under  the  law. 

I  was  about  to  illustrate  my  argument  by  an  excerpt  from  the 
recent  and  somewhat  famed  feucla'  Stove  &  Rai^e  Co.  case,  as 
recently  reported  from  the  United  States  courts.  In  that  case  the 
court  made  a  finding  as  to  what  acts  were  committed  properly  subject 
to  equity  jurisdiction.  Those  acts  could  not  have  been  enjoinea  in 
the  face  of  such  a  law  as  this  measure  contemplates.     The  court  said: 

Time  and  space  render  it  impracticable  to  even  mention  all  the  instances  in  which 
such  action  has  resulted  in  the  loss  of  customers  to  plainti£f .  In  some  instances,  these 
customers  were  under  contract  with  the  plaintiff,  as  in  the  case  of  the  Strauss-Miller 
Co.,  of  Cleveland,  Ohio,  set  forth  in  paragraph  19  of  the  bill,  which  company  abandoned 
its  previous  relations  with  the  plaintiff  under  threat  of  a  total  loss  of  patronage  of  more 
than  60,000  persons,  members  of  the  United  Trades  and  Labor  Council  of  Cuyaho^ 
County,  Ohio,  which  is  one  of  the  city  central  labor  unions  of  the  defendant,  the 
American  Federation  of  Labor.  Another  typical  instance  is  disclosed  by  the  affidavit 
of  Ovid  B.  Sailors,  secretary  and  treasurer  of  a  firm  doing  business  in  South  Bend,  Ind., 
which  had  been  a  customer  of  plaintiff  for  several  years.  He  makes  oath  that  on 
October  3,  1907,  he  was  notified  by  a  committee  of  No.  330  Metal  Polishers'  Local 
Union  of  South  Bend,  to  discontinue  the  sale  and  advertising  of  plaintiff's  stoves  and 
ranges,  and  that  thereafter,  on  October  18,  his  firm  was  published  in  the  local  labor 
papers,  by  means  of  a  laiee  display  advertisement,  as  having  been  placed  on  the  unfair 
fist,  and  that  on  the  following  day  a  circular  appeared  under  the  signature  of  local 
Metal  Polisher's  Union  No.  330  stating  that  "The  outfitting  house  of  Sailor  Bros,  has 
been  placed  on  the  unfair  list  on  account  of  their  continuing  to  handle  the  Buck  stoves 
and  ranges.  •  ♦  ♦  AU  members  and  friends  of  organized  labor  are  asked  to  read 
and  heed  the  above."  In  the  case  of  Alonzo  Miller,  a  customer  of  plaintiff  at  Stanton, 
111.,  the  local  union  not  only  threatened  to  boycott  Miller  but  voted  to  fine  any  miner 
who  bought  a  range  or  heater  of  him  which  he  had  purchased  from  plaintiff.  Another 
witness,  who  had  oeen  a  sales  manager  of  plaintiff  for  11  ^rears,  swears  that  he  has  seen 
and  talked  with  70  customers  of  plaintiff  who  had  been  visited  by  committees  of  labor 
unions  of  St.  Louis  and  warned  not  to  handle  plaintiff's  stoves  and  ranges  under  the 
penalty  of  their  being  boycotted. 

Now,  then,  all  the  unions  need  do  in  order  to  act  with  impunity  is 
to  call  upon  dealers  with  the  company  against  which  a  strike  oper- 
ates, individually  or  in  numbers,  and  request,  vriih  the  force  of  the 
union  behind  their  insistence,  that  the  dealers  discontinue  to  use  the 
products  of  the  "i^tiuck''  establishment.  If  they  do  not  comply 
with  such  demand,  the  associated  unions  and  their  two  millions  of 
members  may  publish  the  fact  in  their  paper  and  circulate  them  as 
unfair  institutions  throughout  the  whole  of  the  United  States,  their 
customers  may  in  turn  be  approached  and  boycotted,  and  the  con- 
spiracy to  ruin  or  coerce  allowed  free  rein.     Activity  is  jeaceful  in 
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that  there  is  no  violence.  Request  may  be  construed  to  be  mere  ad- 
vice, but  that  advice  has  behind  it  the  force  and  effect  of  cooperation, 
and  a  conspiracy  on  the  }}art  of  these  men  to  injure  the  plant  originally 
struck,  and  in  turn  to  injure  such  others  as  do  not  assist  in  the  perpe- 
tration and  establishment  of  the  boycott  upon  that  plant. 

Senator  Sutherland.  The  point  ot  my  inquiry  was  whether  or  not 
that  could  be  regarded  as  peaceful.  Take  the  case  you  illustrated 
where  men  who  were  at  work  wore  followed  home,  and  that  was  re- 
peated day  after  day,  or  take  a  ca'  e  where  there  is  a  great  show  of 
numbers,  having  the  effect  of  terrorizing  the  men  instead  of  appealing 
to  their  judgment,  instead  of  presenting  the  ar^ment  to  the  man  for 
him  to  determine  for  himself  whether  or  not  ne  ought  to  leave  the 
employment,  and  he  is  induced  by  that  show  of  force  or  by  the  other 
means  you  speak  of,  an  appeal  to  his  fears.  Would  that  be  regarded 
as  peaceful  ? 

Mr.  MoNAGHAN.  I  think  it  is  subject  to  that  construction,  when 
the  whole  section  is  considered  together.  Referring  to  another  por- 
tion of  the  last  rcction  of  this  bill  it  answers  the  question  very  defi- 
nitely and  beyond  all  controversy,  in  my  judgment.  I  specify  the 
very  last  sentence  of  the  bill,  which  is  as  follows: 

No  such  injunction  or  restraining  order  shall  prohibit  any  person  or  persons  from 
doing  any  act  or  thing  which  might  lawfully  be  done  in  the  aosence  of  such  dispute 
by  any  party  thereto. 

The  ingenuous  form  of  that  phrasing  would  appear  absolutely 
harmless,  but  when  unnecessary  language  is  gleaned  from  it.  It  is  as 
follows : 

And  no  such  restraining  order  shall  prohibit  any  persons  from  doing  any  act  or 
thing  which  might  lawfully  be  done  in  the  absence  of  such  dispute  by  any  one  person. 

If  that  construction  is  the  correct  one,  and  I  can  not  possibly  see 
from  the  verbiage  what  other  construction  can  be  placed  upon  it, 
then  if  what  is  done  lawfully  by  one  is  still  lawful  if  done  by  many, 
the  whole  law  of  conspiracy  is  abrogated  in  industrial  disputes  and 
any  number  of  men  may  do  in  an  industrial  dispute  what  may  bo 
done  by  one  man.  Therefore,  carrying  the  illustration  out,  if  one 
man  followed  another  to  his  home  on  clifforent  days,  or  if  one  man 
approached  another  and  asked  him  to  cooperate  in  the  dc^ign  of  this 
organization,  it  might  be  construed  as  peaceful;  but  suppoi^e  50  men 
did  that  same  thing,  piuTOunded  him  and  talked  to  him.  The  act  is 
lawful  if  done  by  one,  hence  is  lawful  if  done  by  any  number  and  not 
subject  to  injunction.  The  law  at  the  present  time  tells  us  that 
persuasion  by  many  in  concert  is  a  form  of  coercion  and  intimidation 
which  removes  the  freedom  of  the  will;  but  this  bill  provides  that  if 
the  act  is  lawful  if  done  by  one  in  the  absence  of  such  a  dispute,  it  is 
lawful  if  done  by  many  in  the  presence  of  a  labor  dispute,  so  that  no 
injunction  can  intervene  to  protect  rights  thus  invaded. 

Senator  Sutherland.  I  am  not  asking  questions  as  indicating  any 
opinion  that  I  may  have,  because  I  haven^t  any,  but  eliminating  that, 
then  what  would  you  think  as  to  whether  or  not  those  things  I  have 
spoken  of  would  be  recommending,  advising  and  pei'suading  others  by 
peaceful  means  ? 

Mr.  MoNAGHAN.  I  think  that  as  the  Senator  puts  the  question  to 
me  the  section  would  be  construed  to  the  effect  that  the  means  were 
peaceful  so  long  as  there  was  no  violence. 
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Senator  Sutherland.  Would  it  be  peaceful  if,  as  a  matter  of  fact, 
the  workman  whom  it  was  sought  to  persuade  from  going  to  work  or 
from  continuing  in  his  work  was  surroimded  by  a  large  number  of  men, 
and  if  done  in  such  a  way  as  to  appeal  to  his  fears,  not  to  advise  his 
judgment,  not  to  leave  nim  free  to  determine  whether  or  not  the 
Dest  interests  of  himself  or  his  class  woidd  be  furthered  by  his  leavinfi| 
work  and  aiding  the  strikers  in  their  efforts,  but  by  such  a  show  of 
numbers  or  by  such  other  circumstance  as  would  terrorize  him  or 
induce  him  to  quit  work  because  he  feared,  and  not  because  his  judg- 
ment was  satisfied  ?    Would  that  be  peaceful  ? 

Mr.  MoNAOHAN.  I  think  it  would  be  peaceful  within  the  definition 
of  * 'peaceful' '  as  established  by  this  bill  in  its  provisions.  The  inter- 
pretation placed  upon  the  question  as  reported  by  the  minority  of 
the  Judiciary  Committee  of  the  House  was  certainly  along  the  lines 
indicated. 

Eliminating  the  last  sentence  of  the  bill,  as  the  Senator  suggests, 
what  would  be  the  meaning  of  the  earlier  provision?  What  neces- 
sity exists  for  their  enactment  at  all?  As  the  law  stands  at  the 
present  time  it  covers  that  situation  fully  and  completely.  It  per- 
mits the  strike,  it  permits  persuasion  if  done  in  a  laM^ul  manner  and 
for  a  lawful  purpose.  Ana  if  the  j)ur])Ose  of  the  bill  Is  not  to  enlarge 
the  rights  of  strikers  as  at  present  defined,  and  it  does  not,  then  the 
section  has  no  purpose,  discussion  is  idle,  and  Congress  is  engaged  in 
the  empty  task  of  enacting  unnecessary  legislation. 

Senator  Sutherland.  I  was  endeavoring  not  to  ascertain  whether 
a  change  in  the  law  was  desired,  but  to  ascertain  now  what  the  mean- 
ing of  those  words  is.  No  injunction  would  be  issued  in  terms  for- 
bidding a  man  or  a  number  oi  men  from  recommending,  advising,  or 
persuading  others  by  peaceful  means  to  do  those  things,  would  it? 

Mr.  Monaghan.  Not  in  terms:  no. 

Senator  Sutherland.  It  would  be  an  injunction  which  simply 
said  that  you,  the  defendant,  are  enjoined  from  recommending,  ad- 
vising, or  persuading  such  and  such  men  or  any  men  in  the  employ 
of  the  ))laintiflr  to  quit  work  by  ])eaceful  means.  Such  an  injunction 
would  not  be  justified,  would  it,  under  the  present  conditions? 

Mr.  Davenport.  Under  the  Sherman  Act  it  would  not  be  justified. 

Senator  Sutherland.  Well,  imder  ordinary  labor  disputes  ? 

Mr.  Monaghan.  It  would  not  be  justifiecl,  unless  the  intent  and 
purpose  of  the  strikers  in  the  organization  and  development  of  their 
combination  was  lawful.  They  could  be  enjoined  under  the  ])resent 
law  from  conspiring  to  induce  or  persuade  oy  even  ]>eaceful  means 
employees  to  break  their  contracts,  or  from  inducing  ajiprentices  to 
quit  tneir  employment,  grounded  in  contract,  or  from  inducing  or 
persuading  peacefuUy  railway  employees  to  refuse  to  handle  the 
goods  of  a  struck  concern,  in  violation  of  the  interstate-commerce 
act.  Generally  s]>eaking,  however,  and  with  the  reservation  named, 
in  ordinary  controversies  not  involving  such  conditions,  I  think  the 
gentleman  has  stated  the  law  as  it  is  to-day. 

the  boycott  is  practically  legitimatized  in  this  biix. 

What  has  been  said  of  picketing  appUes  with  equal  force  to  the 
peaceful  boycott.  Since  tne  ultimate  uesigii  being  one  of  injury  to 
the  business  of  the  *  ^struck''  plant,  an  illegal  conspiracy  is  borne,  and 
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under  it  all  acts  done  in  furtherance  of  its  success  are  tainted  by  the 
general  design.  In  business  affairs  the  very  combination  of  men  to 
destroy  a  competitor  is  amenable  to  law  and  subject  to  injunction. 
The  severity  of^the  Sherman  Antitrust  Act  is  made  applicable  to  every 
phase  of  business  endeavor,  including  the  monopolv  of  unionism  and 
the  boycott  of  unions.  This  bill  see&  to  relieve  labor  in  its  disputes, 
so  that  its  acts  may  be  legalized,  whereas  with  all  other  men  in  all 
other  disputes  a  court  of  equity  might  intervene.  At  common  law, 
independent  of  statute,  the  boycott  is  stigmatized  and  looked  upon  as 
the  most  cruel  form  of  persecution  that  a  body  of  men  can  impose 
upon  an  individual.  But  through  this  measure  the  proponents  of  it 
seek  to  remove  the  ban  of  criminality  or  unlawfulness  which  would 
attach  under  any  other  conditions,  and  thus  receive  the  approval  and 
encouragement  of  the  Congress  of  the  United  States. 

Boycott  has  been  defined  in  the  case  of  Toledo  Railway  Company  v. 
Pennsylvania  Railroad  Company  (54  Fed.,  740),  as  ''a  combination  of 
several  persons  to  cause  a  loss  to  a  third  person  by  causing  others 
against  their  will  to  withhold  from  him  their  beneficial  business  inter- 
course through  threats  that  unless  a  compliance  with  that  demand  is 
made  the  persons  forming  the  combination  will  cause  loss  to  him." 

In  Thomas  v.  Cincinnati  Railroad  Co.  (62  Fed.,  819)  we  meet  the 
following  language: 

BoycotU^,  though  unaccompanied  by  violence  or  intimidation,  have  been  pro- 
nounced unlawful  in  ever>'  State  of  the  United  States  where  the  question  has  arisen, 
unless  in  Minnesota. 

Since  that  decision  Minnesota  has  passed  upon  the  question,  and 
there,  too,  the  above  principle  was  applied.  (Ertz  v.  Produce  Ex- 
change, 79  Minn.,  140.) 

In  the  case  of  Beck  v.  Teamsters'  Union  (118  Mich.)  the  lower  court 
permitted  the  peaceful  boycott,  but  the  Supreme  Court  in  its  review 
said: 

The  decree  of  the  lower  court  permits  a  "boycott  by  peaceful  means  "  and  the  ruin- 
n  g  of  complainant's  business  by  threats  or  any  other  means  short  of  violence.  If  the 
erm  "boycott,"  aa  is  claimed,,  has  no  authoritative  meaning,  then  the  decree  is 
nde finite,  and  the  defendants  have  no  guide  except  that  they  must  refrain  from  actual 
violence  or  threats  of  violence.  The  authorities  do  not  sustain  this  proposition.  If 
these  defendants  had  threatened  complainant's  teamsters  that  unless  they  ceased  to 
work  for  them  and  joined  the  union,  they  had  the  power  and  would  use  it  to  induce  all 
,  merchant**  not  to  sell  them  any  goods  by  which  they  might  support  themselves  and 
families  and  had  carried  out  this  threat  by  issuing  boycotting  circulars  and  notifying 
merchants  personally,  by  their  committees,  that  they  must  cease  to  sell  goods  to  these 
men,  there  would  have  been  no  act  or  threat  of  violence;  but  would  tSie  boycott  or 
conspiracy  have  been  lawful?  May  these  powerful  organizations  thus  trample  witii 
impunity  upon  the  right  of  every  citizen  to  buy  and  sell  his  goods  or  labor  as  he 
chooses?  This  is  not  a  question  of  competition,  but  rather  an  attempt  to  stifle  com- 
petition. It  is  a  question  of  the  right  to  exist.  If  there  be  no  redress  from  such 
wrongs,  then  the  Government  is  impotent  indeed. 

Against  such  decisions  the  voice  of  the  advocates  of  this  measure  is 
now  raised.  They  forget  the  rights  of  others  and  seek  to  be  placed 
upon  a  privileged  pedestal,  wherein  they  may  ruin  business  institu- 
tions as  they  please,  by  any  means  short  of  actual  violence,  ignoring 
the  fact  that  the  same  character  of  acts  participated  in  by  any  other 
body  of  men  would  be  promptly  restramed  bv  the  court.  By  the 
exercise  of  the  powerful  weapon  placed  in  the  nands  of  unionism  by 
this  measure  the  industries  of  the  country  would  be  at  the  mercy  of 
the  labor  trust  and  of  those  who  happen  for  the  moment  to  be  ita 
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leaders.     The  danger,  not  alone  to  capital,  but  to  labor  itself,  can  not 
be  too  greatly  emphasized. 

The  next  provision  is  as  follows: 

No  such  restraining  order  or  injunction  shall  prohibit  any  person  or  persons  *  *  * 
from  paying  or  giving  to  or  withholding  from  any  person  engaged  in  such  dispute  any 
strike  benefits  or  other  moneys  or  things  of  value. 

In  such  an  event  a  labor  union  engaged  in  controversy  with  an 
individual  manufacturer  is  justified  not  only  in  persuading  and 
inducing  in  a  peaceful  manner  the  employees  of  otner  institutions 
which  have  beneficial  business  intercourse  with  the  foundry  struck 
to  leave  this  work,  but  in  addition  is  permitted,  without  the  possi- 
bility of  equity  interference,  to  offer  or  give  bribes  of  money  or  tilings 
of  value  to  the  employees  of  a  customer  who  continues  to  make  use 
of  the  products  of  the  struck  foundry  in  order  to  injure  dealer  or 
customer  who  refuses  to  join  in  the  bovcott;  men  who  are  members 
of  labor  organizations  may  approach  tne  clerks  or  the  employees  of 
an  establishment  that  is  makmg  use  of  the  products  of  the  struck 
foxmdry  and  offer  them  bribes  of  money  or  things  of  value  for  the 
purpose  of  inducing  them  to  quit  work  for  that  employer,  or  for  the 
purpose  of  doing  any  other  thing  that  might  ordinarily  assist  them 
m  tnat  strike,  provided  no  violence  or  tlSeat  of  violence  is  used. 
The  provision  even  enters  into  the  transportation  of  goods  by  freight 
and  mto  the  matter  of  inducement  by  bribe  on  the  part  of  labor 
oi^anizations  to  procure  the  employees  of  interstate  carriers  to  refuse 
to  nandle  the  freight  belonging  to  the  struck  institution. 

The  next  phrase  of  section  266c  is  as  follows: 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or  persons 

*  *    *    from  peacefully  assembling  in  any  place  in  a  lawful  manner  and  for  lawful 
purposes. 

What  '* lawful  purposes''  are,  is  modified  by  what  goes  before.  It 
is  not  now  considered  lawful  for  a  body  of  men  to  assemble  upon  the 
premises  of  a  struck  manufacturing  estabUshment  nor  in  the  immedi- 
ate vicinity  of  a  struck  manufacturing  establishment  for  the  purpose 
of  persuading  the  men  in  that  establishment  to  quit  their  worK.  But 
imder  this  bill  the  men  of  the  union  may  assemble  at  any  time  and 
any  place  in  a  lawful  manner  for  lawful  purposes.  So  long  as  it  is 
lawful,  under  the  foregoing  provisions  of  the  act,  for  any  person  or 
persons  to  come  to  or  be  at  the  home  of  an  employee  of  a  struck 
establishment  or  at  his  place  of  work,  so  long  also  is  a  court  of  equity 
inhibited  from  engaging  any  members  from  collecting  at  a  man's 
home  or  before  the  establishment  at  which  he  works  for  the  purpose 
of  carrying  out  the  objects  of  the  strike.  The  mere  statement  of  the 
purpose  of  this  restriction  is  the  most  forceful  argument  that  can  be 
used  against  it. 

The  last  phrase  in  the  bill  contains  its  most  damning  clause — 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  p)erson  or  persons 

*  *    *    from  doing  any  act  or  thing  which  might  lawfully  be  done  in  the  absence  of 
such  dispute  by  any  party  thereto. 

By  this  provision  the  law  of  conspiracy  in  relation  to  restraint  in 
equity  is  practically  nuUificd  in  labor  disputes.  The  present  law  of 
conspiracy  is  too  well  understood  to  merit  any  extensive  discussion 
before  this  body.  The  courts  both  in  England  and  in  the  United 
States  have  asserted  that  there  is  no  act  so  innocent  as  to  be  free 
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from  criminality  if  it  attaches  to  an  unlawful  purpose.  It  is  in  a 
convenient  misapprehension  of  this  principle  that  aSords  excuse  for 
the  proposed  law.  The  means  adopted  by  labor  organizations  for 
the  accomplishment  of  their  ends  are  exercised  by  virtue  of  the 
understanciing  and  conspiracy  that  exists  between  them.  Assault 
and  violence  are  as  much  a  part  of  picketing  as  membership  in  labor 
organizations  entitles  a  man  to  be  called  a  union  man. 

How  are  we  to  distinguish,  under  this  bill,  when  such  a  condition 
as  the  following  presents  itself?    A  number  of  men  are  named  as 

fickets  to  do  their  work  in  a  peaceful  manner  on  the  first  dav.  When 
say  ^'peaceful''  I  mean  peaceful  in  the  sense  of  no  assaults  and  no 
violence.  They  follow  the  nonunion  workman  to  his  home,  they 
suggest  to  him  that  he  join  the  union,  they  tell  him  it  will  be  better 
for  himself  and  his  family  to  follow  this  advice,  a  veiled  threat,  but 
their  actions  are  orderly.  This  conduct  continues  on  the  next  day 
and  the  next,  but  on  the  third  day  a  vicious  assault  occurs;  the  men 
who  participated  in  the  picketing  do  not  actively  engage  in  the 
assault.  On  the  day  after  500  men  assemble  at  the  plant,  a  riot 
occurs,  and  every  time  thereafter  the  nonunion,  workmen  are  ap- 
proached by  the  pickets,  every  time  they  are  followed  on  the  streets,  I 
do  not  care  whether  the  numoer  is  one,  two,  or  more,  once  after  the 
violence  begins  every  act  in  connection  with  the  conspiracy,  however 
peaceful  it  may  be,  participates  in  the  illegal  character  oi  the  whole 
conspiracy  and  should  be  properly  subject  to  Avrit  of  injunction. 

I  defy  anv  man  to  point  out  to  me  any  case  decided  by  any  Federal 
court,  whether  of  inierior  or  superior  jurisdiction,  wherein  so-called 
peaceful  persuasion  was  enjoined,  where  that  peaceful  persuasion  was 
not  shown  to  be  a  part  of  a  conspiracy  to  assault,  to  murder,  or  to 
dynamite,  or  to  do  other  things  of  like  character  commonly  used  by 
striking  unionists  to  render  their  operations  effective. 

After  a  conspiracy  has  once  been  inaugurated,  with  the  object  in 
view  of  compelling  acquiescence  with  their  demands,  and  reaches  a 
point  where  violence  is  perpetrated  as  a  means  to  make  the  strike 
effective,  the  law  does  not  and  can  not  in  justice  disassociate  from 
that  violence  or  riot  or  aimoyance  the  means  by  w^hich  the  assaults 
which  follow  are  made  possible.  Men  do  not  commonly  follow  others 
upon  the  streets  for  the  purpose  of  obtaining  and  communicating 
information  or  of  peaceful  persuasion.     The  words  of  the  section  say: 

From  attending  at  or  near  a  house  or  place  where  any  person  resides  or  works  or 
carries  on  business  or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or  com- 
municating information. 

What  information  may  the  picket  give  ?  Under  this  bill  he  could 
with  impunity  communicate  to  the  man  who  is  selected  to  make  the 
assault  the  residence  of  the  pei-son  upon  whom  the  assault  is  to  be 
committed.  He  peacefully  follows  him  and  peacefully  communicates, 
but,  notwithstanding  that  fact,  he  is  a  part  of  the  general  conspiracy 
and,  being  a  part  of  that  general  conspiracy,  his  act,  w^hich  is  other- 
wise innocent,  participates  in  that  conspiracy  and  becomes  of  itself  a 
crime.  You  can  not  disassociate  generallv  the  situation  of  the  so- 
called  peaceful  picketing  and  the  peaceful  boycott  from  the  things 
which  invariably  and  ine\'itably  accompany  the  so-called  picket  and 
the  boycott.  As  has  been  quoted  by  me  from  a  decision  ol  the  court 
to  this  committee  in  the  course  of  this  argument,  the  violence,  intimi- 
dation, and  threats  follow  as  surelv  as  night  follow^s  dav.     The  labor 
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organizations  of  this  country  do  not  want  the  opportunity  to  merely 
stand  upon  the  street  and  peacefully  persuade  men  singly  or  in  pairs 
in  a  friendly  way.  Why,  gentlemen,  you  and  I  know  that  this  bill 
is  not  intended  or  directed  to  any  such  purpose,  but  that  its  clear 
object  is  to  suspend  the  law  of  conspiracy  and  to  so  nullify  its  effect 
that  acts  may  oe  participated  in  which  inevitably  produce  disorder 
in  violation  oi  sacred  rights. 

THE    PROVISIONS   OF   THE   BILL   ARE   UNCONSTITUTIONAL. 

The  purpose  of  this  bill  is  so  obviously  unjust  and  the  demand  for 
such  legislation  so  lacking  in  excuse  that  we  might  rest  content  with 
a  mere  analysis  of  its  purport  wnthout  recourse  to  a  discussion  of  its 
constitutionality.  I  wish,  however,  before  concluding  to  call  the 
attention  of  the  committee  to  the  fact  of  its  unconstitutionality,  first, 
as  a  direct  interference  by  Congress  with  the  inherent  power  of  the 
judicial  branch  of  the  Government;  second,  as  a  diiect  attempt  to 
deprive  citizens  of  fundamental  rights  without  due  piocess  of  law. 

This  bill  is  not  designed  to  regulate  the  issuance  of  injunctions 
alone,  but  to  deprive  the  equitable  division  of  our  Federal  common- 
law  courts  of  their  power  to  prevent  the  commission  of  wrongs  where 
no  adequate  remedy  at  law  exists.  The  Constitution  of  the  United 
States,  section  1,  Article  III,  says: 

The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and  establish. 

This  judicial  power  is  the  same,  whether  vested  in  the  Supreme 
Court  01  the  United  States  or  in  the  inferior  courts.  The  Constitution 
creates  the  power  and  Congress  is  authorized  to  ordain  and  establish 
inferior  courts,  to  which  this  power  flows.  The  power,  however,  is 
identical  whether  found  in  the  Supreme  Court  or  in  the  circuit  courta 
of  the  United  States.  The  same  act  created  the  power  as  to  each. 
The  language,  the  circumstances,  the  purpose,  and  the  constitutional 
qualities  with  reference  to  each  are  the  same.  The  second  section  of 
Article  III  of  the  Constitution  provides  that  the  judicial  power  shall 
"extend  to  all  cases  in  law  and  equity  arising  under  this  Constitu- 
tion." Once  the  lurisdiction  is  named  and  clefined  and  the  courts 
created  or  ordained,  no  distinction  exists  as  to  the  source  of  the  power 
which  flows  into  them,  whether  court  is  a  circuit  court  or  the  Supreme 
Court  of  the  United  States.  Jurisdiction  may  be  fixed  by  Congress, 
but  the  judicial  power  can  not  be  changed  without  a  violation  of  the 
Constitution.  It  is  tiue  there  have  been  quoted  certain  dicta  which 
seem  to  indicate  the  contrary,  but  a  close  analysis  of  the  cases  com- 
monly used  for  the  purpose  of  establishing  the  contrarv  of  our  con- 
tention will  demonstrate  that  they  can  not  bo  properly  considered 
authority. 

It  will  be  conceded  that  the  judicial  power  witli  which  the  consti- 
tution concerns  itself  is  that  which  obtained  in  the  high  courts  of 
chancery  in  England.  These  courts  unquestionably  possessed  and 
exercised  authonty  to  restrain  the  character  of  acts  named  in  this  bill 
as  not  hereafter  to  be  made  the  subject  of  restraint. 

In  the  case  of  State  of  Pennsylvania  v.  The  Wheeling,  etc..  Bridge 
Co.  et  al.  (13  How.,  563)  the  Supreme  Court  of  the  United  States  held: 

In  exercising;  this  jurisdirtion  the  courts  of  the  Union  are  not  limited  by  the  chancery 
eytjtem  adopted  by  any  State,  and  they  exercise  their  functions  in  a  State  where  no 
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court  of  chancery  has  been  established.  The  usages  of  the  high  court  of  chancery  in 
England,  whenever  the  jurisdiction  is  exercised,  govern  the  proceedings.  Tliis  may 
be  said  to  be  the  common  law  of  chancery,  and  since  the  organization  of  the  Govern- 
ment it  has  been  observed. 

In  the  case  of  Smith  v.  Aykell  (3  Atkins  Chancery  Rept.,  566)  the 
Lord  Chancellor  issued  a  restraining  order  without  notice  and  without 
hearing,  in  accordance  with  the  then  well-settled  procedure  of  the  high 
court  of  chancery.  In  reference  to  Eden  on  Injunctions  (1821),  and 
Adams's  Equitjr  (1845),  the  proof  shows  that  such  was  the  common 
practice  in  their  time.  The  more  recent  law  enunciated  in  this 
country,  chiefly  from  State  decisions,  emphasizes  the  character  of  the 
power  reposed  in  our  courts  by  the  constitution.  The  constitution  of 
Connecticut,  Article  V,  provides  that — 

The  judicial  power  of  the  State  shall  be  vested  in  a  supreme  court  of  errors,  a  superior 
court,  and  such  inferior  courts  aa  the  general  assembly  shall  from  time  to  time  ordain 
and  establish. 

The  case  of  Brown  v,  O'Connor  (36  Conn.,  446)  construes  this  sec- 
tion of  the  constitution  of  this  State,  and  says: 

It  is  obvious  from  this  view  of  these  provisions  that  the  general  assembly  have  no 
power  or  authority  to  organize  courts  or  appoint  judges  by  virtue  of  general  legislative 
power  conferred  upon  them,  and  that  their  authority  to  do  this  is  a  special  authority, 
derived  from  Article  V  of  the  constitution  alone;  and  tb<it  the  judicial  power  is  not 
conferred  upon  the  general  assembljr  to  vest  by  force  o!  the  constitution  the  courts 
when  organized  pursuant  to  the  special  provisions  of  that  article. 

Continuing,  the  court  says: 

It  is  conceded,  a<3  it  well  may  be,  that  the  legislature  ha3  the  power  to  constitute 
this  police  court  under  the  provisions  of  section  1  of  the  fifth  article.  There  is  nowhere 
in  that  instrument  any  limitation  in  respect  to  the  number  or  character  of  the  inferior 
courts  which  they  may  establish.  It  was  therefore  competent  for  them  to  provide 
for  the  organization  of  the  court  in  question,  and  to  define  the  jurisdiction  it  should 
possess,  and  when  so  constituted,  the  judicial  power  of  the  State  vested  in  it  by  force 
of  the  constitution  to  the  extent  of  the  jurb»diction  so  defined. 

The  difficulty  in  determining  the  question  of  the  authority  of  Con- 
gress or  a  legislature  over  the  courts  ordained  by  them  is  founded  in 
a  failure  to  distinguish  between  jurisdiction  and  judicial  power. 
This  distinction  is  clearly  set  forth  in  the  case  of  JacKson  v,  Nimmo 
(71  Tenn.,  608),  whore  the  court  says: 

In  view  of  this,  we  think  it  clear,  from  the  first  and  eighth  sections  of  the  article 
from  which  we  have  quoted,  that  the  pret^ervation  of  these  courts,  with  their  distinc- 
tive features,  modes  of  procedure  and  organism,  substantially  as  independent  and 
separate  agencies  for  the  exercise  of  these  judicial  powers  was  intended,  the  courts 
to  remain  intact.  But  the  matter  of  their  jurisdiction  is  not  so  fixed,  nor  was  it  so 
intended.  This  was  to  remain  as  then  until  changed  by  the  legislature.  To  what 
extent  the  jurisdiction  thus  left  under  control  of  the  legislature  may  be  changed  we 
could  not  definitely  determine.  The  existence,  however,  of  these  courts  as  parts 
of  the  judicial  ])ower  of  the  Government  is  beyond  the  power  of  the  legislature  to 
destroy.  The  courts  are  to  be  preserved  intact,  but  what  shall  be  the  matter  over  which 
they  shall  exercise  their  powers,  subject  to  certain  limitations  involved  in  other 
clauses  of  the  constitution,  is  left  to  legislative  discretion. 

In  the  case  of  the  Board  of  Commissioners  of  Vigo  County  v.  Stout 
-et  al.  (136  Ind.,  58)  the  following  language  is  found:    * 

Courts  are  an  integral  part  of  the  Government,  and  entirely  independent,  deriving 
their  ])owers  directly  from  the  constitution,  in  so  far  as  such  powers  are  not  inherent 
in  the  very  nature  of  the  judiciar>[.  A  court  of  general  jurisdiction,  whether  named 
in  the  constitution  or  established  in  pursuance  of  the  provisions  of  the  constitution, 
cannot  be  directed,  controlled,  or  impeded  in  its  functions  by  any  of  the  other  depart- 
inente  of  the  Government.  The  security  of  human  rights  and  the  safety  of  free  institu- 
tions require  the  absolute  integrity  and  freedom  of  action  of  courts. 
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Callahan  v.  Judd  et  al.  (23  Wis.,  350)  states  the  law  as  follows: 

It  may  well  be  that  the  legislature  may  deprive  the  circuit  courts  of  original  juria- 
diction  in  actions  for  the  foreclosure  of  mor^ges.  It  is  unnecessary  to  determine 
whether  it  could  or  not.  But  it  is  guite  certain  that  this  clause  contains  no  authority 
for  it,  while  leaving  those  courts  jurisdiction  of  this  class  of  actions,  to  attempt  to 
withdraw  from  them  an  acknowledged  part  of  the  judicial  power  and  vest  it  in  the  jury. 

Hence,  it  must  be  that  while  the  legislature  might  narrow  the  juris- 
diction of  the  court,  still  so  long  as  the  court  retained  jurisdiction 
by  virtue  of  the  legislative  act  establishing  it,  it  is  beyona  the  power 
of  the  legislature  to  impair  the  judicial  power. 

In  the  case  of  the  American  Insurance  Co.  v.  Candor  (1  Pet.,  511), 
where  the  question  of  the  difference  between  territorial  courts  and 
district  courts  was  in  issue,  Mr.  Justice  Marshall  said : 

These  courts  (territorial  courts)  are  not  constitutional  courts  in  which  the  judicial 
power  conferred  by  the  Constitution  or  the  General  Government  can  be  deposited. 
They  are  incapable  of  receiving  it.  The  jurisdiction  with  which  they  are  invested 
is  not  part  of  that  judicial  power  which  is  defined  in  Article  III  of  the  Cony titu ton, 
but  is  confined  by  Congress  to  the  execution  of  those  general  powers  which  that  body 
possesses  over  the  courts  of  the  United  States. 

We  invite  the  further  attention  of  the  committee  to  the  following 
decisions  equally  applicable  to  the  question:  In  re  Debs  (158  U.  S.), 
Kansas  v,  Colorado  (206  U.  S.,  31),  Brown  v.  Kalamazoo  Circuit 
Judge  (Mich.),  In  re  McCown  (139  N.  C,  95),  Bradley  v.  State  .of 
Georgia  (111  Ga.,  168),  Carter  v.  West  Virginia  (96  Va.,  791),  Smith 
V.  Speed  (55  L.  R.  A.,  402  Okla.),  and  Hale  v.  The  State  of  Ohio  (55 
Ohio  State  Reporter,  210). 

The  necessary  conclusion  from  a  careful  reading  of  these  cases 
must  be  that  the  judicial  power  once  vested  in  the  courts  can  not  be 
so  changed  by  legislative  act  as  is  contemplated  in  the  measure 
under  consideration. 

DUE   PROCESS   OF   LAW. 

Under  and  by  virtue  of  the  Constitution  of  the  United  States  no 
citizen  can  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law.  When  by  proper  proceaure  a  litigant  presents  to  a 
Federal  court  in  equity  facts  showing  that  irreparable  harm  is 
threatened  and  that  no  adequate  remedy  at  law  exists  "due  process 
of  law''  entitles  him  to  the  issuance  without  notice  and  hearing  of  a 
restraining  order  to  the  end  that  liis  property  may  be  preserved. 
The  denial  of  this  right  is  a  denial  of  due  process  of  law.  In  the  bill 
before  us  Congress  would  step  in  and  by  its  act  declare  that  under  no 
circumstances  shall  the  citizen  have  liis  constitutional  ri^ht  to  due 
process  of  law  in  labor  controversies  where  liis  property  is  affected 
and  his  rights  violated  by  a  certain  classification  of  actions  on  the 

Eart  of  aggressive  unionism.  There  can  be  no  reasonable  question 
ut  that  the  bUl  before  us  attempts  to  make  constitutional  rights 
and  remedies  dependent  for  their  use  and  protection  upon  the  peculiar 
kind  of  controversy  or  dispute  in  which  they  are  involved  and  not 
upon  the  very  nature  of  the  right  itself.  There  can  be  no  serious 
<^uestion  but  that  it  undertakes  to  take  from  one  class  of  citizens 
nghts  to  which  they  and  every  other  class  of  citizens  are  and  have 
been  entitled  to.  It  can  not  be  doubted  but  that  the  bill  attempts 
to  arbitrarily  exempt  one  class  of  citizens,  to  wit,  union  men  in  laoor 
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disputes,  from  the  uniform  operation  of  the  civil  laws  of  the  United 
States. 

No  one  will  contend  but  that  under  the  provisions  of  the  fourteenth 
amendment  of  the  CV)nstitution  providing  that  no  State  shall  deprive 
^'any  person  of  life,  liberty,  or  property  without  due  process  ot  law 
nor  deny  to  any  person  within  its  jurisdiction  equal  protection  of  the 
laws''  would  make  the  legislation  contemplated  clearly  unconsti- 
tutional if  a  State  attempted  to  pass  it.  Ii  such  a  bill  under  such 
circumstances  became  a  law,  it  unquestionably  would  be  class  legis- 
lation. It  would  become  the  duty  of  the  State  courts  and  of  the 
courts  of  the  United  States  to  stanip  out  such  legislation  as  impossible 
in  the  face  of  the  Constitution.  Tlie  question  of  class  legislation  of 
the  character  here  involved  has  not  been  before  the  Supreme  Court 
for  precise  determination,  but  from  the  decisions  already  rendered 
it  is  clear  that  such  legislation  is  impossible  from  the  standpoint  of 
its  constitutionality  whether  enacted  Ly  Congress  or  by  the  legislature 
of  a  State. 

The  (^ongress  of  the  Ignited  States  under  the  fifth  amendment 
is  clearly  bound  by  the  principles  of  right  and  has  no  power  to 
deprive  any  citizen  of  equal  protection  of  the  law. 

The  Supreme  (^ourt  of  the  United  States  in  the  case  of  Dent  r. 
West  Virginia  (129  U:  S.,  114)  said: 

As  we  have  said  on  more  than  one  oocaaon,  it  may  be  difficult,  if  not  impoesible, 
to  give  to  the  tenns  "due  process  of  law"  a  definition  which  will  embrace  every  per- 
missible exertion  of  power  affecting  private  rights  and  exclude  such  as  are  forbidden. 
They  come  to  us  from  the  law  of  England,  from  which  country  our  jurisprudence  is, 
to  a  great  extent,  derived,  and  their  requirement  was  there  designed  to  secure  the 
subject  against  the  arbitrary  action  of  the  Crown  and  place  him  under  the  protection 
of  the  law.  They  were  deemed  to  be  equivalent  to  tne  '*law  of  the  land.  In  this 
country  the  requirement  is  intended  to  have  a  similar  effect  s^ainst  legblative  power — 
that  is,  to  secure  the  citizen  against  any  arbitrary  deprivation  of  his  rights,  whether 
relating  to  his  life,  his  liberty,  or  his  property.  Legislation  must  necessarily  vary 
with  the  different  objects  upon  which  it  is  designed  to  operate.  It  is  sufficient  for 
the  purposes  of  this  case  to  say  that  legislation  is  not  open  to  the  charge  of  depriving 
one  of  his  rights  without  due  process  of  law,  if  it  be  general  in  its  operation  upon  the 
subject  to  which  it  relates  and  is  enforceable  in  the  usual  modes  established  in  the 
administration  of  government  with  respect  to  kindred  matters — that  is,  by  process 
of  proceedings  adapted  t-o  the  nature  of  the  case.  The  great  purpose  of  the  require- 
ment is  to  ex(*]ude  everything  that  is  arbitrary  and  capricious  in  legislation  affecting 
the  rights  of  the  citizen. 

Thomas  M.  ('ooley,  in  his  edition  of  Story  on  the  Constitution, 
reaches  the  following  conclusion: 

And  the  same  may  be  said  of  the  like  distinctions  under  laws  establishing  public 
schools,  preemption  law.s,  exemption  laws,  and  the  like;  the  rules  which  exclude 
persons  from  their  benefits  must  be  uniform  and  not  partial;  the  individual  is  always 
entitled  to  the  benefit**  of  the  general  laws  which  govern  society. 

In  the  case  of  Budd  v.  The  State  (3  Humphries,  483)  Judge  Reese, 
in  rendering  the  opinion  of  the  court,  said: 

If  the  felony  were  enacte<l  with  regard  to  the  clerks,  eer\'ants,  and  agents  of  a  mer- 
chant to  deter  them  from  embezzlement  and  false  entries,  would  it  be  imagined  for  a 
moment  that  it  would  be  regarded  as  the  "law  of  the  land"  and  consistent  with  the 
Bill  of  Ri«3^ht8?  If  the  felony  affected  only  all  the  clerks  of  all  the  merchants  of  Nash- 
ville or  of  David«)n  County  or  of  middle  Tennessee,  would  that  in  either  case  be  the 
"law  of  the  land'?  it  is  believed  none  would  so  contend.  And  why  not?  Simply 
because  the  law  of  the  land  is  a  rule  alike  embracing  and  equally  affecting  all  persona 
in  general  or  all  persons  who  exist  or  may  come  into  the  like  state  and  circumstances. 
A  partila  law,  on  the  contrary,  embraces  only  a  portion  of  those  persons  who  exist  in 
the  same  state  and  are  mirrounded  by  like  circumstances.     If  peculiar  felonies,  affect- 
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ing  all  of  the  people  or  certain  of  the  public  officers  of  East  Tennessee  only,  were  held 
to  oe  the  **law  of  Uie  land  '*  it  would  oe  difficult  to  say  for  what  object  that  clause  was 
inserted  in  the  Bill  of  Rights.  One  of  its  objects  has  been  stated  m  various  adjudica- 
tions in  our  State  to  have  oeen  to  protect  the  feeble  and  the  obnoxious  from  the  injury 
and  the  injustice  of  the  strong  and  the  powerful  and,  in  general,  to  protect  minorities 
ftom  the  wrongful  action  of  the  majorities.  This  being  its  scope  and  purpose,  would 
it  not  interdict  the  legislature  from  passing  such  an  act  as  is  last  above  referred  to,  for 
instance,  making  certain  acts  of  nonfeasance  or  malfeasance  of  the  roister  of  the  west- 
em  district,  although  a  public  officer,  a  felony,  leaving  the  refi;i8ter  of  middle  Tennes- 
see, east  Tennessee,  etc.,  unaffected  by  it?  Certainly  it  woula.  And  why?  Because 
the  law  would  not  treat  similarly  all  who  were  in  Uke  circumstances.  It  would  there- 
fore be  partial  and,  of  course,  not  the  law  of  the  land. 

Webster's  argument  in  the  Dartmouth  College  case  says: 

By  the  law  of  the  land  is  most  clearly  intended  the  general  law — a  law  which  hears 
before  it  condemns,  which  proceeds  upon  inquiry  and  renders  judgment  only  after 
trial.  The  meaning  is  that  every  citizen  shall  hold  his  life,  liberty,  property,  and 
immunities  under  the  protection  of  the  general  rule  which  governs  society.  As  to 
the  general  words  from  Magna  Charta,  says  another  eminent  jiu-ist,  after  volumes  spoken 
and  written  with  a  view  to  their  exposition,  the  good  sense  of  mankind  has  at  length 
settled  down  to  this:  That  they  were  intended  to  secure  the  individual  from  the 
arbitrary  exercise  of  the  powers  of  government  unrestrained  by  the  established  prin- 
ciples of  private  right  and  distributive  justice.  *  *  *  The  provision  that  no  State 
''shall  deny  to  any  person  within  its  jurisdiction  the  eaual  protection  of  the  laws" 
would  not  seem  to  call  for  much  remark.  Unquestionaoly  every  person — all  being 
now  freemen — ^is  entitled  to  the  equal  protection  of  the  laws  without  any  such  express 
declaration.  But  with  the  power  in  Congress  to  enforce  this  provision  by  **appropriae 
legislation  "  it  becomes  a  matter  of  no  little  importance  to  determine  in  what  consists 
the  CMqual  protection  of  the  laws  and  .what  amounts  to  a  denial  thereof. 

It  is  to  be  observed,  first,  that  thiB  clause  of  its  own  force  neither  confers  rights  nor 
gives  privileges;  its  sole  office  is  to  insure  impartial  legal  protection  to  such  as  under 
the  laws  may  exist.  It  is  a  formal  declaration  of  the  great  principle  that  has  been 
justly  said  to  pervade  and  animate  the  whole  spirit  of  our  constitution  of  government, 
that  all  are  equal  before  the  law.    (Sec.  I960.) 

The  very  purpose  of  our  Government  as  set  forth  in  the  Declara- 
tion wJiich  gave  it  birth  contains  language  which  tells  us  more  force- 
fully than  the  decisions  of  any  court  that  it  was  never  the  purpose  of 
its  founders  that  legislation  should  be  enacted  by  Congress  which 
might  deprive  the  Federal  courts  of  their  judicial  power,  or  to  make 
laws  or  to  enact  legislation  which  would  deprive  any  citizen  of  equal 
protection  of  t}ie  law. 

For  these  reasons  we  insist  wth  this  body  that  the  legislation,  out- 
side the  question  of  poHcv,  is  beyond  the  power  of  Congress  to  i  nact. 

Incident  to  the  general  subject,  and  in  order  that  the  committee 
may  have  ready  reference  to  the  most  recent  decisions  of  the  Federal 
courts  in  defining  the  law  of  injunctions,  and  the  very  evident  neces- 
sity of  maintainmg  that  law  of  injunction  in  its  inte^ity,  as  now 
interpreted  and  defined,  we  wish  to  suggest  the  following  cases:  In 
re  Debs  (158  U.  S.,  564);  Louewe  v.  Lauder  (208  U.  S,,  206);  Gompers 
V.  Bucks  Stove  &  Range  Co.  (219  U.  S.,  340). 

Let  me  in  conclusion  emphasize  to  the  committee  tliat  this  organi- 
zation represented  by  me,  and  the  industries  of  this  country,  are 
not  bef(»re  this  committee  at  this  time  asking  for  special  privdegos. 
We  ask  only  tJiat  we  be  treated  just  exactly  in  the  same  way  as  any 
citizen  sJiould  be  treated  in  Utigation  and  in  disputes  which  are 
subjected  to  equity  for  scrutiny  and  determination.  Tlie  labor 
organizations  of  tJie  country  at  this  time  stand  before  tlie  committee 
asking  f(»r  special  privileges.  If  tliese  special  privileges  were  granted 
to  labor  ( rganization«.  and  if  this  bill  were  passed  would  the  special 
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privileges  which  they  ask  be  carefully  guarded  by  them  in  the  sense 
of  not  Being  abused  ? 

I  can  not  understand,  Mr.  Chairman,  how  organized  labor  as  repre- 
sented by  the  American  Federation  of  Labor  can  nerve  itself  to  come 
before  Congress  with  a  record  which  bleeds  in  the  face  of  tliat  Ameri- 
can public  and  ask  for  the  privileges  printed  in  this  bill.  I  do  not 
intend  to  abuse  the  record  or  to  tire  the  patience  of  this  committee  by 
an  extended  enumeration,  but  I  do  invite  its  careful  attention  to  the 
compilation  of  lawless  conduct  presented  by  me  in  book  form  (as  well 
as  other  instances  to  be  filed  [see  Exhibit  Hfj),  done  in  connection  with 
strikes  by  the  Iron  Holders'  Union  alone  during  the  period  stated 
by  me  in  the  early  part  of  this  argument.  Four  hundred  affidavits 
upon  which  the  injunctions  were  asked  for  and  granted  in  that  period 
of  four  years  are  set  forth  in  that  pampldet.  It  shows  that  the  in- 
stances of  peaceful  persuasion,  so  termea  peaceful  picketing  and  quiet 
boycott  are  not  enumerated  except  in  a  general  way,  but  does  estab- 
Ksh  the  intimate  relationship  between  them  and  the  murder,  assault, 
violence,  and  riot  which  cooperated  with  them.  A  pohcy  of  lawlessness 
it  has  been,  and  the  organizations  which  promote  such  anarchy  can 
not  escape  responsibility  nor  can  their  officials.  It  appears  in  that 
record  by  affidavit  that  the  international  president  of  one  of  our 
largest  unions  instructed  an  official  comiocted  witli  the  establishment 
struck  that,  pending  negotiations  for  a  settlement  of  the  strike,  law- 
less activity  would  cease,  that  the  dvnamite  operations  would  be  with- 
held, that  no  guns  would  be  fired,  and  that  the  pickets  would  be 
"caQedoflF.'' 

If  he  had  not  been  beliind  the  policy  of  disorder  it  would  not  follow 
that  on  the  next  day  the  pickets  ceased  their  activity  and  up  to  the 
time  the  agreement  failed  tliere  were  no  assaults,  there  was  no  violence, 
and  there  were  no  murders  committed.  Union  labor  and  its  present 
leaders  can  not  escape  responsibility,  and  in  the  presence  of  the  gentle- 
man who  interrupted  me  to-day  I  want  to  say  that  wheji  unions  are 
shown  by  record  to  gouge  men's  eyes  out  in  Chicago,  to  shoot  them  in 
the  streets  of  Cincinnati,  to  break  their  arms  and  legs  in  New  York; 
when,  in  fine,  in  every  strike  of  moment  throughout  the  country  on 
money  advanced  by  labor  unions  men  become  law  violators  and  prop- 
erty destroyers  and  their  acts  are  defended  by  labor  leaders,  it  scarcely 
seems  possible  that  this  committee  will  lend  encourgement  to  the 

Preliminary  steps  whicli  make  such  a  condition  possible.  There  iias 
een  adopted  by  many  labor  men  a  pohcy  of  violence  tlu'ough  the 
past  few  years.  So  menacing,  so  vicious  it  was  tliat  the  country  stood 
aghast  when  it  read  the  record  of  wliat  happened  at  the  Uewellen 
Iron  Works,  the  T^os  Angeles  Times,  and  tiie  liundred  instances  of 
dynamite  and  wholesalio  murder  done  with  union  approval  and  finan- 
cial assistance.  Members  and  associates  of  the  American  Federation 
were  directly  involved  and  prosecuted  and  convicted.  Wlio  paid  the 
men  that  defended  the  men  who  plead  guilty  to  these  outrages  ?  The 
American  Federation  of  Labor.  Still,  that  Federation  has  the  te- 
merity to  come  before  t)iis  body  and  ask  for  tlie  special  privilege  of 
unlawful  assembly  in  order  that  it  may  continue  its  policy  of  destruc- 
tion. I  do  not  think  that  the  right-minded  American  workman  really 
stands  for  the  object  behind  this  bill. 

I  am  not  here  lor  the  purpose  of  defaming  unionism.  Unionism,  if 
rightly  conducted,  is  good  for  the  employers  and  employees,  but  when 
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it  is  led  by  men  so  ruthless,  so  disregardful  of  the  rights  of  others,  it 
is  unsafe  and  unjust  to  create  a  privileged  class  of  lawbreakers  and 
deprive  employers  of  judicial  protection. 

1  say  to  you  gentlemen  that  many  of  the  strikes  called  in  this 
country  are  not  called  by  the  large  body  of  the  union  workmen.  They 
are  not  the  ones  who  want  to  make  strikes  easier.  If  you  look  over 
the  record  of  cases  of  strikes  of  workmen  in  this  country,  any  increase 
in  wage  would  not  restore  to  their  pockets  the  money  they  nave  lost. 
A  comparatively  few  men,  the  radical  element,  the  element  that  Ukes 
to  foster  trouble,  almost  invariably  controls  in  the  meetings  of  labor 
and  in  disputes  order  the  strike.  It  is  not  an  uncommon  thing  for 
a  comparatively  small  percentage  of  the  membership  to  vote  upon 
the  strike  and  the  others  to  stay  away.  Others  again  do  not  par- 
ticipate in  acts  of  violence  that  are  perpetrated.  There  are  many 
men  in  organizations  when  a  strike  is  on  who  do  not  attend,  but  the 

Erofessional  strong-arm  men  who  are  paid,  he  men  who  can  be 
rought  together  for  the  purpose  of  using  force  and  the  influence  and 
strength  of  their  numbers  to  bring  about  destruction  and  coerce 
employers  and  their  customers  are  utilized  in  connection  with  strike 
conflict.  I  say  to  you  on  behalf  of  the  industries  of  the  country, 
if  this  bill  is  passed  you  place  them  imder  the  domination  and  dic- 
tation of  the  radical  element  of  unionism.  If  we  can  not  secure  an 
injunction  under  all  the  hardships  attached  to  this  bill,  if  we  can 
not  procure  an  eflPective  restrainmg  order,  and  if  the  provisions  of 
this  Dill  are  made  the  law,  what  hope  have  we  for  the  ruture  ?  The 
injunction  presupposes  we  have  no  adequate  remedy  at  law,  and 
wnen  we  seek  a  court  of  equity  we  must  be  denied  protection.  There 
is  one  thing  you  surely  do  by  enacting  this  bill.  You  deny  equity, 
you  compel  force  to  resist  force,  and  tie  the  hands  of  courts  to  quell 
disorder.  The  boycott,  the  picket,  the  strike  in  operation  as  it  is 
encouraged  here  would  mean  the  destruction  of  industry  and  the 
annihilation  of  the  business  or  their  complete  submission  to  the  fanati- 
cism of  labor  leaders. 

Detroit,  June  f ,  t92i, 
Charles  P.  Blyth,  Esq., 

Assistant  Clerk  Senate  Committee  on  Judiciary ^  Washington^  D.  C. 

Dear  Sir:  I  am  expressing  you  under  separate  cover  under  this  date  certain  injunc- 
tions, affidavits,  and  pleadings  especially  pertinent  to  litigation  and  strikes  in  which 
the  molders'  union  has  been  concerned  with  members  of  the  National  Founders' 
Association  during  the  past  several  years.  To  some  extent  activities  of  the  metal 
polishers*  union  are  included,  and  also  some  instances  of  strikes  by  the  iron  molders' 
union  against  establishments  not  members  of  our  association.  The  matters  con- 
tained in  the  above  inclosure,  though  quite  extensive,  bjr  no  means  embrace  all  the 
union  activities  of  the  iron  molders'  union  during  that  time,  but  are  illustrative  of 
the  general  condition  obtaining.  I  have  alreadv  mailed  you  a  statement  containing 
excerpts  from  affidavits  and  court  records  for  the  years  1904,  1905,  1906,  and  1907. 
Additional  data  relating  to  that  period  and  brought  up  to  date  will  be  found  in  the 
inclosures  being  mailed,  which  contain  several  thousand  pages  of  typewritten  and 
printed  matter. 

The  information  requested  by  the  committee  are  as  follows:  First,  the  furnishing 
of  copies  of  a  compilation  made  by  the  National  Founders*  Association  entitled  **A 
Policy  of  Lawlessness,"  including  a  statement,  by  excerpts  from  court  records  of  the 
record  of  assault,  murder,  coercion,  and  intimidation  occurring  in  strikes  of  the  iron 
molders'  union  during  1904,  1905,  1906,  and  1907.  This  has  been  already  mailed,  as 
heretofore  indicated;  second,  copies  of  restraining  orders  issued  in  cases  during  the 
above  period  a  Ad  subsequent  thereto;  third,  data  with  reference  to  the  causes  which 
brought  about  these  strikes;  fourth,  rules  of  labor  organizations  as  to  apprentices; 
fifth,  record  in  Cincinnati  cases,  witli  special  reference  to  dynamiting  outrages. 
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It  is  to  be  noted  that  the  details  of  litigation  sent  concurrently  herewith  by  express 
comprise  certain  State  court  pleadings  as  well  as  pleading  filed  and  injunctions  issiied 
by  Federal  courts.  It  will  appear  also  that  a  few  of  the  injunctions  relate  to  organiza- 
tions other  than  the  iron  molders'  union  and  with  which  the  writer  personally  and  not 
as  counsel  for  the  National  Founders'  Association  has  been  concerned. 

It  has  been  impossible  within  this  period  to  obtain  copies  of  all  affidavits  and  all 
pleadings,  court  orders,  and  hearings  in  the  various  cases  instituted  on  behalf  of  mem- 
oers  of  the  National  Founders'  Association,  but  such  as  we  have  thus  far  been  able  to 
secure  are  being  expressed  at  this  time.  It  is  not  to.be  assumed  that  the  records  in 
each  case  as  sent  are  complete.  Many  of  the  evidences  by  affidavit  and  otherwise  of 
assault,  intimidation,  and  murder,  and  dynamiting  liave  not  yet  been  copied,  and 
within  the  time  at  the  disposal  of  the  committee,  and  within  which  it  might  be 
expected  that  hearings  would  be  concluded,  it  ia  impossible  to  collect  all  data.  I 
have  secured  in  some  of  the  cases  complete  records  and  in  others  portions  of  the  plead- 
ings, BO  that  there  will  be  at  least  sufficient  before  the  committee  to  clearly  demon- 
strate the  character  of  conspiracy  in  which  labor  unionism  throughout  the  country 
becomes  involved  in  its  disputes,  and  to  establish  to  the  committee  that  the  picketing 
as  part  of  such  a  conspiracy  becomes  of  itself  unlawful  and  properly  subject  to  injunc- 
tive relief. 

It  may  be  impracticable  to  print  in  the  record  of  the  hearings  all  the  matters  con- 
tained in  the  records  which  I  am  sending,  but  I  wish  to  have  the  committee  know  that 
an  effort  has  been  made  to  convey  to  it  such  information  as  is  promptly  procurable, 
and  to  offer  to  secure  such  additional  information  on  any  pertinent  subject  which  to  the 
committee  may  appear  desirable. 

^  In  the  event  of  it  not  being  the  desire  of  the  committee  that  the  details  of  the  35 
cases  filed  by  me  be  published,  that  at  all  events  this  communication  be  made  a 
part  of  the  record  with  my  statement,  in  order  that  it  may  appear  upon  the  record 
that  the  request  of  the  committee  has  been  complied  with,  and  that  the  information 
requested  is  on  file  with  the  committee. 

In  answer  to  the  request  of  the  committee  for  data  relative  to  union  regulation  of 
apprentices,  it  is  clear  that  such  regulation  has  become  a  part  of  the  policy  of  umonism 
th^u^hout  the  country,  to  such  an  extent  as  to  seriously  retard  the  work  of  manu- 
factunng  establishments  and  to  contribute  substantially  to  the  attempt  of  labor 
unionism  to  monopolize  the  larbor  market.  I  inclose  herewith  a  paper  marked 
"  Exhibit,"  wherein  are  compiled  the  regulations  of  15  major  labor  organizations  rela- 
tiv^  to  apprentices.  The  original  printed  constitutions  and  by-laws  of  these  unions 
have  been  mailed  under  separate  cover,  including  that  of  the  International  Molders* 
Union  of  North  America.  You  may  retain  the  inclosed  exhibit,  but  after  the  printed 
constitutions  have  been  fully  considered,  I  wish  you  would  kindly  preserve  them  and 
mail  them  to  me. 

Assuring  your  committee  through  you  of  my  desire  to  be  of  any  further  possible 
assistance,  I  am. 

Yours,  very  truly,  George  F.  Monaohan, 

General  Counsel  National  Founders'  Assodaium. 


Exhibit  A. 


State  of  Michigan,  County  of  Waynes  ss: 

J.  G.  Hoffman,  of  the  city  of  Detroit,  county  of  Wayne,  State  of  Michigan,  being- 
duly  sworn,  deposes  and  says  that  he  compiled  from  tne  original  papers  filed  in  the 
causes  related  in  the  book,  A  Policy  of  Lawlessness,  hereto  attached,  upon  the  date  set 
forth  therein — that  the  statement  of  affidavits  and  court  action  taken  in  connection 
with  injunctions  and  other  court  procedure  in  labor  disputes  compiled  by  him,  as  afore- 
said, ia  a  correct  and  fair  compilation  and  abridgement  of  the  same. 

Further  deponent  saith  not. 

J.  G.  Hoffman. 

Subscribed  and  sworn  to  before  me  this  3d  day  of  July,  A.  D.  1912. 

Ernest  A.  O'Brien, 
Notary  Public y  Wayne  County ^  Mich, 
My  commission  expires  October  3,  1913. 
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A  PoucT  OF  Lawlessness — Partial  Record  of  Riot,  Assault,  Murder,  Coer- 
cion, AND  Intimidation  Occurring  in  Strikes  of  the  Iron  Molders*  Union 
During  1904,  1905,  1906,  and  1907. 

{Supplement  to  report  of  O.  P.  Briggs,  president  of  National  Founders'  Association,  November,  IQQB.] 

PREFACE. 

This  record  of  violence  perpetrated  by  the  union  of  iron  molders  during  strikes  of 
recent  yeais  is  presented  herewith,  as  supplemental  to  the  report  of  retirine  Piesident 
O.  P.  Briggs,  to  the  convention  of  the  National  Founders'  Association,  November, 
1908. 

In  presenting  this  supplement  we  ask  the  reader  to  bear  in  mind  the  following: 

The  National  Foimders'  Association  was  orgaiflzed  for  the  distinct  purpose  of  enaeav- 
orinff  to  establish  an  amicable  agreement  between  molder  and  employer  through  the 
memum  of  the  molders'  union. 

To  this  end  seven  years  of  enei]^tic.  painstaking,  able,  and  conscientious  work  were 
devoted  by  the  most  representative  class  of  employers  of  foundry  labor  in  the  United 
States  and  Canada. 

Over  2,500  conferences  were  held  between  the  molders'  union  or  its  representatives 
and  the  National  Founders'  Association  and  its  representatives. 

An  experience  covering  seven  years'  work  for  this  purpose  proved  conclusively  that 
the  union  of  iron  molders  did  not  at  any  time  propose  to  recede  an  iota  from  its  de- 
termination to  enforce  its  strictly  closed-shop  constitution  and  by-laws. 

The  issues  upon  which  disagreement  finally  prevailed  between  the  molders'  union 
and  the  National  Founders'  Association  are  not  disputed,  the  one  issue  outweighing 
all  other  issues  combined  being  that  of  the  limitation  of  apprentices,  which  means: 
Shall  the  American  boy  be  granted  an  opportunity  to  leam  a  trade  or  not? 

Ample  proof  of  this  statement  is  furnished  in  an  article  prepared  by  an  official  of 
the  union  and  John  R.  Commons,  political  economist,  printed  in  Bulletin  No.  62, 
United  States  Department  of  Labor,  m  which  the  following  quotation  from  a  report  of 
William  H.  Sylvis,  a  former  president  of  the  union,  will  \^  found  on  page  163: 

''The  apprentice  question  is  one  that  has  given  us  more  trouble  tluin  all  others 
combined.  I  have  stated  in  my  previous  reports  that  I  did  not  believe  our  present 
law  was  biased  upon  principles  of  justice,  either  to  ourselves  or  our  employers." 

In  the  same  bulletm,  on  page  162,  will  be  found  the  following  statement  for  which 
the  same  official  of  the  molders'  union  is  the  authority: 

''There  is  probably  no  trade-union  in  the  country  which  has  made  greater  efforts 
than  the  Iron  Molders'  Union  of  NoHh  America  to  establish  and  maintain  a  ratio  of 
apprentices.  From  the  time  of  its  birth  it  has  by  constitutional  provisions  endeavored 
to  limit  the  number  of  apprentices,  and  numerous  strikes  have  taken  place  to  enforce 
the  ratio  it  had  adopted. 

Turning  to  page  163  of  this  bulletin,  we  find  the  following  by  the  same  authority: 

"It  is  impossible  to  discover  the  reasons  which  led  the  molders  to  adopt  this  pro- 
portion of  apprentices  to  joumevmen,  though  there  are  ample  indications  that  the 
result  was  not  reached  through  the  collection  of  statistics." 

From  the  report  of  the  president  of  the  iron  molders'  union  to  its  last  convention, 
July,  1907,  page  5,  the  following  is  taken  as  referring  to  the  negotiations  between  the 
union  and  tne  National  Founders'  Association,  in  the  attempt  to  establish  a  uniform 
agreement.    This  illustrates  clearly  the  points  upon  wliich  issue  was  joined. 

"The  main  questions  that  had  oeen  at  issue,  and  which  were  finally  preoanted  in 
concrete  form  by  the  N.  F.  A.,  applied  to  the  limitation  of  output,  the  ratio  of  appren- 
tices, the  employment  of  handy  men,  the  operation  of  molding  machines,  and  the  mini- 
mum wage  rate.  It  was  the  foundry  men  s  desire  that  if  a  general  or  national  form  of 
agreement  was  consummated  it  should  provide  for  the  unrestricted  employment  of 
ap|>rentices  and  handy  men,  should  leave  the  method  of  operating  molding  machines 
optional  with  the  foundry  men,  and  should  further  provide  that  a  percentage  of  molders 
employed  in  each  founary  should  be  allowed  to  work  for  a  definite  rate  below  the 
minimum.    To  these  propositions  we  were  unable  to  agree." 

As  indicating  the  fallacy  of  the  impression  at  present  entertained  in  the  public 
mind  that  all  strikes  are  the  result  of  disputes  as  to  wages,  we  print  from  the  official 
union  journal,  page  355,  May,  1906,  the  following: 

"For  the  last  two  years  the  organization  as  a  whole  has  been  marking  time,  and  the 
laive  and  costly  strikes  supported  had  not  been  entered  into  for  the  purpose  of  securing 
hi^er  wages  or  shorter  hours,  but  with  the  object  of  resisting  the  foundry  men's  efforts 
to  take  away  from  the  molders  a  portion  of  the  conditions  they  had  already  secured." 
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Amozig  the  '' conditions"  referred  to  in  the  last  quotation  the  apprentice  queutioii 
'*  outweighs '\  all  others,  according  to  the  admissions  previously  quoted  from  the 
article  printed  by  authority  of  the  union  in  Bulletin  62. 

For  nearly  40  years  this  apprentice  question  outweighed  all  other  Questions  and  in 
1906  the  limitations  imposea  by  this  union  had  caus^  such  a  dearm  of  molders  in 
this  coimtry  that  further  tolerance  on  the  part  of  the  proprietors  could  not  be  permitted. 

On  May  1,  1906,  the  molders'  union  tmdertook  to  stampede  the  countnr  and  ent«:«d 
into  the  moisit  gifi;antic  strike  ever  witnessed  in  a  mecluuiical  line  on  this  continent. 

The  issues  at  this  time  had  narrowed  down  to  the  question  of  apprentices.  Had  the 
iron  molders'  union  been  willing  to  withdraw  its  unlawful  limitations  of  apprentices 
no  strike  would  have  followed. 

This  the  iinion  would  not  do,  but  entered  into  an  attempt  to  stampede  the  foundry 
proprietors,  in  which  efforts  it  failed  oompletelv,  the  open  shop  being  established  by 
theproprietors  in  99  per  cent  of  the  cases  involved. 

This  strike,  which  was  the  culmination  of  manv  years'  effort  to  establish  a  closed 
shop,  cost  the  molders  of  this  countrv  in  the  neighborhood  o^  $6,000,000.  According 
to  tne  official  roports  of  the  imion  itself,  it  spent  $3.50  for  every  dollar  expended  by  the 
proprietors  in  these  strikes. 

Public  opinion  and  numerous  politicians  often  claim  the  proprietors  do  not  exer- 
cise proper  judgment  in  refusing  to  deal  with  these  so-called  labor  leaders.  It  is 
incredible  that  the  proprietors  offoundries  on  this  continent  should  be  open  to  such 
an  accusation,  in  view  of  their  years  of  effort  with  union  officials  to  adjust  these  dis- 
putes upon  a  fair,  business-like  oasis,  and  yet  this  same  iron  molders'  union,  through 
its  affiliations  with  the  American  Federation  of  Labor,  is  to  this  day  appealing  to  law- 
makers throughout  the  country  for  class  legislation  to  protect  it  in  its  closed-shop 
undertakings  and  unlawful  methods  employed  to  enforce  it. 

The  foundrymen  desire  onlv  fair  play,  accepting  the  judgment  of  disinterested  third 
parties,  and  liave  therefore  adoptea  the  precedent  alr^^ly  established  by  the  Anthra- 
cite Goal  Strike  Commission  of  1902,  which  are  as  follows: 

"It  is  adjudged  and  awarded:  That  no  person  shall  be  refused  employment  or  in 
any  way  discriminated  against  on  account  of  membership  or  nonmenoership  in  any 
labor  organization,  and  that  there  shall  be  no  discrimination  against  or  interference 
with  any  employee  who  is  not  a  member  of  any  labor  organization  by  members  of  such 
organization."    (Art.  IX,  Bull.  No,  46.) 

These  findings  should  appeal  to  every  citizen  interested  in  the  perpetuity  of  Ameri- 
can citizenship  as  bein^  ri^t,  equitable,  and  just. 

The  publishers  of  this  compilation  desire  it  definitely  understood  that  this  record 
of  lawlessness  is  only  a  partial  one.  Innumerable  examples  of  the  manner  in  which 
striking  union  iron  molaers  have  wantonly  disregarded  tne  statute  law  as  well  as  the 
law  of  humanity  might  be  added,  but  it  has  been  deemed  advisable  not  to  extend  the 
list  further  for  the  present. 

March  1,  1909. 

A   POLICY  OF  LAWLESSNESS. 

Sentimentalists,  nonemployers,  publicists,  and  the  large  portion  of  our  body  politic 
not  in  frec^uent  touch  with  the  American  Federation  of  Labor  unionist  of  the  present 
day  and  his  policy  in  forcing  himself  to  the  front,  have  little  or  no  conception  of  the 
riotous  and  lawless  practices  which  are  part  and  parcel  of  this  policy.  Union  leaders 
have  been  loud  in  their  statements — none  more  so  than  those  of  the  iron  molders — 
that  these  methods  were  viewed  by  them  with  disdain  and  disapproval,  yet  the  overt 
acts  committed  by  striking  members  of  the  molders'  union  have  continued  and  in 
each  case  defense  in  the  courts  of  law  has  been  provided  at  the  expense  of  the  union. 

UTICA,  N.  Y. 

Presented  herewith  are  extracts  from  affidavits  of  violence  and  coercion  in  many 
cities,  beginning  with  Utica,  N.  Y.,  where  a  strike  of  iron  molders  was  be^un  in 
March,  1904.  Examples  of  the  lawlessness  of  the  striking  molders  in  this  city  are 
shown  as  introductory  to  the  volume  of  affidavits  and  statements  printed  herewith, 
indicating  the  universal  practice  of  assaulting  and  maltreating  nonunion  workmen, 
for  the  protection  of  whom  it  was  necessary  to  appeal  to  the  courts  of  justice  for  writs 
of  injunction. 

Joseph  Holland  testified  on  July  16,  1904,  that  four  or  five  strikers  came  upon  him 
from  behind  a  railroad  car  calling  out  "You  scab,  we  want  to  talk  to  you,"  He  waa 
seized  from  behind  and  struck  on  the  head,  mouth,  and  nose,  and  an  attempt  made  to 
break  his  ankle,  beaten  into  unconsciousness,  laid  across  the  railroad  track  over  which 
railroad  trains  frequently  passed  and  was  rescued  by  employees  of  the  railroad  com- 
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pany.  He  was  taken  to  a  hoapital  and  confined  there  for  a  long  period.  The  boy- 
cott in  this  city  was  so  intense  the  nhysician  in  attendance  was  compelled  to  call  his 
own  carriage  to  convey  the  injurea  man  to  the  hospital.  (Supreme  court,  Oneida 
County,  N.  Y.) 

Frank  Ersig  testified  that  he  was  constantly  subjected  to  vile  abuse  by  pickets 
near  the  foundry,  was  frequently  called  by  vile  and  unprintable  epithets.  July  16, 
1904,  in  the  evening  he  was  followed  to  his  boarding  place;  the  strikers  remained  about 
calling  him  to  come  out  and  saying:  *'  We  will  break  your  head  when  we  get  a  chance. " 
(Supreme  court,  Oneida  County,  N.  Y.) 

Milton  Hutchinson  testified  he  was  compelled  to  go  in  a  roundabout  way  to  and 
from  his  work,  and  in  passing  the  union  pickets  near  the  shop  they  called  him  vile 
and  abusive  names.    (Supreme  court,  Oneida  County,  N.  Y.) 

Arthur  E.  McClintock  testified  that  on  May  12,  1904,  he  was  threatened  by  mem* 
bers  of  the  iron  molders'  union,  called  ''scab''  and  numerous  vUe  and  unprintable 
names,  at  the  same  time  threatening  to  *'  knock  his.  head  off. "  He  was  followed  along 
the  street  and  jostled,  and  on  pushing  his  opponent,  one  Bosley,  to  one  side,  was 
arrested  without  any  right  of  law  and  afterwards  acquitted.  (Supreme  court,  Oneida 
County,  N.  Y.) 

Felix  Michaels  testified  that  he  was  threatened  many  times,  called  ''scab"  and 
other  vile  and  obscene  names,  and  threatened  with  the  words,  "We  will  kiU  you  yet." 
July  16, 1904,  he  was  called  profane  and  obscene  names  by  one  Macowski  and  threat- 
ened, if  he  continued  in  the  employ  of  the  company,  they  (the  strikers)  would  kill 
him.  On  the  same  day  he  was  assaulted  by  one  May,  who  struck  him  on  the  head, 
but  escaped  further  injury  by  running  away.    (Supreme  court,  Oneida  County,  N.  Y.  J 

William  Michaels  testified  on  July  25,  1904,  that  he  had  been  vilified  and  insultea 
many  times  by  strikers  by  them  calling  him  profane  and  obscene  names  and  threat- 
enea:  "We  will  kill  you  yet."    On  July  18, 1904,  Macowski  and  others  of  the  strikers 

would  get  him 


by  one  Hanauer,  member  of 
the  union,  also  a  striker,  that  when  Kathaupt,  a  nonunion  iron  molder,  left  Utica  he 
would  "  leave  in  a  box, "  and  that  the  union  ^'  was  getting  mad,  were  going  to  do  up  aH 
the  scabs.  * '    (Supreme  court,  Oneida  County,  N .  Y . ) 

George  Oswell  testified  on  July  25,  1904,  that  he  had  been  often  subjected  to  abuse 
bv  strikers  who  followed  along  the  street  calling  him  vile  and  unprintable  names. 
(Supreme  court,  Oneida  County,  N.  Y.) 

Harry  Edgecombe  testified  on  July  25, 1904,  that  he  had  been  vilified  and  abused  by 
strikers  untu  he  feared  for  his  life.  On  July  16,  1904,  near  the  foundry,  he  was  jeered 
and  hooted  at  by  the  pickets  and  called  vile  and  unprintable  epithets  and  "scab." 
(Supreme  court,  Oneicm  County,  N.  Y.) 

John  O'Brien  testified  that  for  a  month  prior  to  July  25,  1904,  25  or  more  of  the 
strikers  picketed  the  shop  in  which  he  worked,  and  constantly  interfered  with  himself 
and  other  employees,  ana  at  their  instigation  was  arrested  without  cause  and  afterwards 
released.  He  was  traced  from  one  boarding  place  to  another,  and  the  keepers  thereof 
were  frightened  into  refusing  to  harbor  him.  He  was  called  profane,  vile,  and  abusive 
names,  and  threatened  by  these  words:  '*We  will  get  you  yet;  we  will  put  you  out  of 
business;  we  will  break  your  head."    (Supreme  court,  Oneida  County,  X  Y.^ 

James  Mclntyre  testified  that  from  June  2  to  July  25,  1904,  he  had  been  followed 
about  the  streets  of  Utica  by  strikers  and  called  vile,  abusive,  and  filthy  names.  He 
was  told  that  if  he  did  not  quit  the  employ  of  the  company  he  would  get  "punched." 
On  July  16,  1904,  going  from  his  home  to  work,  he  was  assaulted  by  two  strikers;  one 
grabbed  and  held  him,  while  the  other  kicked  him.  A  crowd  of  citizens  r^^ued  him 
from  further  injury.  Later,  three  union  strikers  came  upon  him  and  told  him  to  *'get 
out  of  town  if  you  don't  want  to  get  hurt."  He  ran  to  tne  house  of  a  friend,  pursued 
by  the  strikers,  who  attempted  to  get  into  the  house,  and  only  desisted  when  it  ap- 
peared that  the  inmates  had  a  pistol  to  defend  themselves.  There  were  16  of  the 
strikers  at  this  encounter.  On  July  22  one  of  the  strikers  told  him  "a  much  stronger 
attack  will  be  made  by  the  union  in  the  very  near  future."  (Supreme  court,  Oneida 
County,  N.  Y.) 

Charles  F.  Meyers  testified  that  on  July  16,  1904,  in  the  evening,  near  the  foundry 
entrance,  he  was  approached  by  25  to  30  strikers  who  were  vehement  and  cursed  him, 
telling  him  "You  will  have  to  leave  town."  He  requested  to  be  allowed  to  depart  in 
peace.  He  was  struck  in  the  face  by  an  unknown  striker  and  knocked  to  the  ground 
and  beaten;  from  the  effects  of  the  assault  he  was  rendered  unconscious  and  bleeding, 
and  was  afterwards' removed  to  St.  Iiuke's  Hospital,  and  was  confined  there  a  long 
period,  during  which  for  two  days  his  life  was  despaired  of.  (Supreme  court,  Oneida 
County,  N.  Y.) 
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Michael  Muller  testified  on  July  25,  1904,  that  he  had  been  approached  by  one 
May  and  one  Macowski,  who  called  him  '^scab"  and  other  vile  names.  He  was 
threatened  to  be  killed  and  his  body  thrown  in  the  canal.  On  Julv  7  and  9,  1904, 
he  was  followed  about  the  streets  by  strikers,  who  called  him  vile  and  profane  namea, 
and  was  told  by  them  that  his  head  would  be  broken  if  he  continued  to  work  for 
the  company.  On  July  15,  1904,  he  was  told  by  strikers  to  keep  away  from  the 
foundry  and  warned:  "If  we  find  you  after  this  working  for  the  company  we  will 
kill  you."    (Supreme  court,  Oneida  County,  N.  Y.) 

Frank  Hoaapp  testified  that  on  Sunday,  July  17,  1904,  he  was  approached  by  four 
strikers,  who  said,  "There  is  the  scabby,"  accompanied  by  a  foul  term.  He  ran  to 
his  boarding  place,  followed  by  the  strikers,  who  continued  rioting  outside  of  the 
boarding  house  until  2  o'clock  in  the  morning.  The  landlady  and  her  son  were 
threatened  with  boycott  if  they  harbored  scab  workmen  longer.  (Supreme  court, 
Oneida  County,  N.Y.) 

William  Campbell  testified  that  on  July  11,  1904,  he  was  stopped  by  two  union 
strikers  and  told  that  he  and  other  employees  were  (names  unprintable),  and  told 
"they  would  get  it."  Other  times  he  was  told,  "You  do  not  know  when  you  are  apt 
to  have  your  head  knocked  off,  going  round  here  the  way  you  are;  you  ought  to  quit, 
and  if  you  do  not  quit  your  head  will  be  knocked  off."  On  July  16,  1904,  he  was 
(^bbed  and  held  by  one  of  the  strikers,  who  said,  "Hold  on,  you  have  been  scabbing 
it."  Other  strikers  gathered  round  and  said,  "Let's  throw  him  in  the  canal."  And 
he  was  struck  one  blow  by  an  unknown  striker.  He  ran  to  the  company's  office 
and  a  policeman  took  him  home,  followed  by  strikers,  who  called  him  vile  names 
and  told  him  if  he  came  back  to  work  he  would  be  thrown  in  the  canal.  There  were 
20  strikers  in  this  crowd.  On  July  22,  1904,  he  was  threatened  by  the  strikers  with 
bodily  harm  if  he  did  not  desist  from  working.  (Supreme  court.  Oneida  County, 
N.Y.) 

Lewis  E.  Clark  testified  that  he  was  called  "scab,"  profane  and  scurrilous  names 
fremiently.  On  July  23,  1904,  he  was  set  upon  by  five  or  six  strikers  and  thrown 
to  tne  ground  and  beaten  about  the  head  and  mce  and  body  until  his  face  was  covered 
with  blood  and  he  was  left  on  the  ^und.  A  policeman  was  near,  who  said,  after 
Clark  got  up,  "Been  getting  your  trimmings,  have  you?  They  were  not  union  naen 
who  hit  you,  were  they?  "  Clark  said  to  the  policeman,  "  It  is  easy  to  see  which  side 
you  are  on,"  and  the  policeman  then  threatened  to  throw  him  in  the  canal.  The 
policeman  made  no  attempt  to  assist  him  or  search  for  his  assailants.  (Supreme 
court,  Oneida  County,  N.Y.) 

James  Collins  testified  that  in  June,  1904,  on  his  way  to  the  foundry,  one  Hanauer, 
a  striking  member  of  the  union,  stopped  him  and  asked  him  to  "(juit  his  job."  Han- 
auer  then  became  angry,  called  a  police  officer  and  said,  "Arrest  this  man."  The  officer 
took  him  to  a  saloon  and  placed  handcuffs  on  him.  Collins  protested  and  showed 
letters  of  identification  without  avail.  Hanauer  telephoned  a  police  ma(;istrate,  and 
Collins  was  taken  before  him,  and  in  passing  Bagg  's  Hotel  a  number  of  pickets  called 
out,  "There  goes  one  of  the  'scabs.  This  was  accompanied  by  a  scurrilous  term. 
The  magistrate  forthwith  released  him  without  punishment.  Later,  two  members  of 
the  strikers,  while  near  the  foundry,  called  out,  "There  goes  a  man  we  will  get."  On 
July  18,  1904,  was  threatened  with  bodily  harm  if  he  aid  not  quit  work.  (Supreme 
coinrt,  Oneida  County,  N.  Y.) 

Herman  Berger  testified  on  July  23,  1904,  that  he  was  offered  $10  and  a  ticket  to 
Chicago  if  he  would  quit  work  and  his  life  threatened  if  he  did  not.  Messages  were 
sent  to  him  by  Hanauer,  threatening  if  he  did  not  quit  he  would  be  killed.  On  July 
16,  1904,  he  was  struck  by  a  stone  thrown  by  an  unknown  man;  there  was  a  body  of 
strikers  near  who  jeered  at  him  and  called  him  an  unprintable  name  and  "scab,"  and 
told  him  if  he  knew  what  was  good  for  his  health  he  would  quit  work  Later  he  was 
met  by  several  strikers,  one  of  whom  struck  him  in  the  eye,  knocked  him  to  the  ground 
and  then  another  jumped  on  him.  Macowski,  a  striking  molder,  told  him  on  another 
occasion  that  if  he  did  not  quit  work  he  intended  to  kill  him.  A  crowd  of  over  50 
strikers  was  near  by  at  this  time.  On  various  other  occasions  he  was  called  "scab," 
and  his  safety  constantly  threatened.    (Supreme  court,  Oneida  County,  N.Y.) 

Joseph  Lewandowski  testified  that  m  June  and  July,  1904,  he  was  maltreated, 
insulted,  and  called  monstrously  obscene  names,  hooted  at  by  strikers  and  jeered  while 
passing  through  the  streets.  Once  he  was  held  by  one  of  the  strikers,  who  held  aloft 
m  his  hand  a  "billie"  intending  to  strike,  but  he  broke  awavand  ran,  thus  escaping 
harm.  He  was  threatened  with  being  killed  and  his  body  tdrown  in  the  canal  if  he 
did  not  quit  work.    (Supreme  court,  Oneida  County,  N.Y.) 

John  II .  Fondeheide  testified  that  on  July  8,  1904,  he  was  9iet  by  Hanauer,  a 
striking  molder,  on  the  bridge  near  the  foundrv,  who  said  to  him:  "You  had  better 
quit  work,  you  and  the  rest  of  them,  or  you  will  be  dumped  in  the  canal  for  a  swim." 
A  striker  threatened  him  that  "his  head  would  be  broken  if  he  did  not  quit  work.'  • 
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On  July  16, 1904,  he  met  a  mob  of  25  of  the  strikers,  5  of  whom  he  recpguized,  and  was 
pursued  by  them  to  the  house  of  one  Mergell,  who  protected  him  witn  a  pistol.  He 
was  threatened  at  that  time  by  said  crowd  that  thev  would  kill  him  the  first  opportunity 
that  offered.    (Supreme  court,  Oneida  Gountv,  N.  Y.) 

Henry  Brennaman,  July  16,  1904,  testifiea  that  he  was  met  near  the  foundry^  afl 
he  wa0  leaving,  by  a  crowd  of  20  strikers,  who  tried  to  prevent  him  from  passing. 
He  was  shoved  against  the  fence  and  struck  in  the  face.  Finally  there  was  a  crowd 
of  50  strikers  siurroundin^  him  and  calling  him  monstrously  vile  and  obscene  names 
and  threatening  to  kill  him.  He  was  struck  several  times  on  the  lip  and  in  the  eye; 
was  told  that  if  he  did  not  leave  town  the  next  day  he  would  be  killed.  (Supreme 
court,  Oneida  County,  N.  Y.) 

Peter  Mueller  testified  that  he  met  Hanauer,  a  striking  molder,  on  the  bridge  near 
the  foundry,  with  another  striker,  who  told  him  to  quit  work  or  be  thrown  in  the 
canal.  On  July  8,  1904,  he  was  called  "scab"  and  other  vile  unprintable  names - 
threatened  to  punch  his  head;  and  with  further  words:  *'We  will  break  his  head  if 
he  don't  quit  work;  there  he  goes;  we  will  get  him  next/'  (Supreme  court,  Oneida 
County,  N.  Y.) 

John  W.  Stagg  testified  that  on  July  15,  1904,  Hanauer  and  Gleason,  striking 
moldeiB.  accompanied  by  12  or  more  other  strikers,  abused  him  vilely.  Hanauer 
approached  in  threatening  manner,  cursing,  and  said:  "I  will  have  you  vet;  if  you 
don't  quit  work,  I  will  do  vou  up."  During  the  month  he  was  called  vile  and 
unprintable  names  frequently  by  strikers.  TJpon  the  day  following  an  attack  was 
made  by  members  of  the  union,  as  a  result  of  which  two  nonunion  men  were  seriously 
woimded  and  taken  to  a  hospital.  So  fearful  had  afiSant  become  of  his  own  life  and 
person  that  he  had  quit  employ  of  the  company.    (Supreme  court,  Oneida  County, 

Frank  Cheifari  testified  that  on  July  8,  1904,  while  on  the  canal  bridge,  he  was 
grabbed  by  strikers,  some  of  whom  called  out:  '^Hold  the  dago;  throw  him  in  the 
canal."  On  July  19,  1904,  a  striker  invited  him  out  and  told  him  he  would  beat 
him  up  if  he  dia  not  quit  work.  Other  strikers  told  him  if  he  did  not  auit  work 
Uiev  would  dump  him  in  the  canal.  He  broke  away  from  the  strikers  at  tne  bridge 
ana  ran  to  the  snop,  followed  by  the  crowd  of  strikers,  who  called  him  vile  and 
unprintable  names.  On  another  occasion  he  was  told:  "We  will  knock  your  head 
off;  you  will  leave  now  or  you  will  not  be  able  to  leave,"  accompanying  the  threat 
with  an  indecent  epithet.    (Supreme  court,  Oneida  County,  N .  Y.) 

Otto  Sittinger  testified  that  on  at  least  25  different  occasions  he  was  called  "scab" 
and  other  vife  and  unprintable  names.  He  was  approached  by  strikers  whose  fists 
were  closed  and  threatening  and  who  called  out:  "There  goes  the  scab;  we  will  get 
him  yet."    (Supreme  court,  Oneida  County,  N.  Y.) 

D.  £.  Krotts  testified  that  on  various  occasions  he  was  called  "scab."  Strikers 
tried  to  get  his  boarding  keeper  to  refuse  to  shelter  him,  using  threats.  Leaving  or 
coming  to  his  work  he  never  was  alone,  fearing  for  his  life.  (Supreme  court,  Oneida 
Coimty,  N.  Y.) 

Charles  Watts  testified  that  on  July  16,  1904,  Hanauer,  a  striker,  struck  him  with 
a  "billy,"  a  dangerous  weapon.  At  noon  that  day,  near  the  shop,  strikers  said  to 
him:  "There  will  be  some  beating  done  to-night,"  and  called  him  a  "scabby"  and 
other  vUe  names  and  said:  "The  noboes  and  bums  will  be  done  up  to-night.  (Su- 
preme court,  Oneida  County,  N.  Y.) 

Richard  Brotherton  testified  that  on  July  8,  1904,  he  was  approached  by  strikers 
near  the  shop  and  called  "scab"  and  other  vile  and  unprint4|ble  names  and  threat- 
ened to  be  thrown  in  the  canal  if  he  did  not  quit  work.  On  July  15,  1904,  he  was 
called:  "Bastard,  we  will  get  you;  you  ought  to  be  dead  and  will  be"  by  strikers 
near  the  shop.  His  landlaay  was  threatened  with  boycott  if  she  continued  boarding 
him,  and  her  husband's  business  (barber)  was  threatened  also.  (Supreme  court, 
Oneida  County,  N.  Y.) 

Frank  Reid  testified  that  on  July  16,  1904,  he  was  surrounded  by  strikers  who 
called  him  "scab"  and  other  scurrilous  and  profane  names  and  said  to  him  threat- 
eningly :  '  *  We  will  get  you. ' '    (Supreme  court,  Oneida  County,  N .  Y. ) 

Carl  Seib  testified  July  2,  1904,  that  during  that  week  he  was  threatened  by  one 
Hanauer,  a  striking  molder.  Hanauer  also  told  him  that  when  Rathaupt  left  town 
he  "would  leave  town  in  a  box."  Later  he  was  approached  by  strikers,  offered  a 
union  ciurd  and  transportation  home  if  he  would  quit  work.  (Supreme  court,  Oneida 
County,  N.  Y.) 

Rain  Hutchinson  testified  that  in  July,  1904,  he  was  called  "scab"  and  other  vile 
and  profane  names  and  threatened  thus:  "We  will  kill  you  yet."  His  boarding 
house  was  picketed  and  the  keeper  routed  out  and  requested  to  turn  the  nonunion 
boarders  out.    (Supreme  court,  Oneida  County,  N.  Y.) 
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Albert  J.  Browne,  physician,  St.  Luke's  Hospital,  testified  that  on  July  16,  1904» 
he  found  Charles  Meyers  suffering  with  an  incised  wound  3  inches  long  back  of  ear» 
contused  wound  on  nose  and  bleeding,  and  finally  hemorrhage  of  the  brain,  later 
unconscious  and  pulse  sank  to  48,  and  remained  in  that  state  two  days.  Hany  Bren- 
neman  had  a  blow  under  the  right  eye,  which  nearly  closed  it.  Joseph  Holland, 
face  a  mass  of  bruises,  both  eyes  closed^  face  badly  swollen,  bleedij»  profusely,  clothes 
saturated  with  blood,  ball  of  right  eye  injured,  bruise  on  right  shoumer,  aukle  swollen, 
and  bruise  on  side.     (Supreme  court,  Oneida  County,  N.  i .) 

Absence  of  police  protection  and  fear  of  boarding-house  keepers  rendered  it  nec- 
essary to  board  the  entire  body  of  workmen  within  the  plant  for  nearly  an  entire  season. 

aNCINNATI,  OHIO. 

Immediately  following  the  Utica  strike,  which  was  a  complete  failure  on  the  part 
of  the  union,  came  serious  strikes  of  iron  molders  at  many  other  points  and  then  Cin- 
cinnati, Ohio. 

The  reign  of  terror  established  at  Cincinnati  upon  the  inauguration  of  this  strike  by 
the  iron  molders'  union  in  its  home  city  and  under  the  immediate  supervision  of  its 
national  officers  was  considered  equivalent  to  the  most  inhuman  species  of  guerrilla 
warfare  ever  recorded. 

Extracts  from  affidavits  and  statements  of  the  iniquities  of  molder  union  lawlessness 
in  this  city  are  presented  herewith: 

Nonunion  molders  went  to  work  in  the  Eureka  Foundry  Co.  shop  immediately  after 
the  union  men  had  struck.  September  22,  1904,  over  500  strikers  and  sympathizers 
gathered  around  the  foundry  at  closing  hour.  Eight  nonunion  men,  when  leaving  the 
foundry  and  while  accompanied  by  small  squad  of  police,  with  members  of  the  nrm, 
were  stoned  and  greeted  with  cries  of  ''scab'*;  one  man  was  shot,  and  all,  including 
the  police,  were  attacked  and  driven  to  cover  by  the  mob.  In  this  riot  one  man  was 
shot  in  right  leg,  another  cut  over  right  eye  by  a  bowlder  and  taken  to  city  hospital, 
one  man's  jaw  was  broken,  and  five  police  officers  cut  and  bruised  by  stones  and  bricks. 
The  foimdry  buildings  were  brickbatted  until  hardly  a  pane  of  glass  remained. 

F.  L.  Rauhausen,  an  apprentice  boy  employed  by  the  Eureka  Foundry  Co.^  con- 
fessed under  oath  that  he  had  been  hired  by  tne  president  of  iron  molders*  umon  in 
his  office  at  Cincinnati  to  dynamite  molds  m  the  foundry  at  the  price  of  $20  each. 
This  confession  was  subsequently  corroborated  by  the  boy's  father.  Case  brought 
before  coiul  and  boy  fined.  Rauhausen  first  entered  a  plea  of  not  guilty.  At  the 
trial  this  plea  was  retracted  and  one  of  guilty  entered,  apparently  in  order  that  the 
evidence  might  not  be  used  against  officers  of  the  molders'  union  involved.  Rau- 
hausen was  fined  $400,  which  was  p*id  by  the  molders'  union  attorney  of  record. 

October  8, 1904,  Samuel  Weakley,  a  nonunion  molder  working  in  Greenwald  factory, 
Cincinnati,  was  murdered  in  cold  olood  bv  William  Friend,  ahas  Patton,  a  union  iron 
molder.  Patton  and  two  others  met  Weailey  on  a  prominent  thoroughfare  of  Cincin- 
nati and  shot  him  through  the  abdomen.  Weakley  died  at  the  hospital  after  identi- 
fying his  assailant.  Over  600  talesmen  were  drawn  for  jury  service  during  the  trial 
of  Patton,  who  changed  his  plea  from  "not  guilty"  to  "giiilty"  and  was  sentenced  to 
20  years  in  the  Columbus  penitentiary.  After  serving  less  than  three  years  of  his 
sentence  Patton  was  paroled  through  the  efforts  of  the  officers  of  the  iron  molders' 
union,  who  had  sustained  all  the  expenses  of  his  defense  upon  the  charge  of  murder. 

During  progress  of  strike,  and  after  much  lawlessness  by  striking  imion  molders, 
Valentine,  president  of  molders'  union,  informed  representative  of  proprietors  that 
if  nonunion  iron  molders  were  started  at  work  in  the  struck  foimderies  of  Cincinnati 
"murder  would  be  done."  President  of  molders'  union  agreed  to  stop  all  picketing 
and  lawlessness  during  a  truce  declared  for  purposes  of  attempting  a  settlement  ol 
strike.  All  slugging,  rioting,  picketing  and  other  forms  of  violence  ceased  at  once  in 
accordance  with  this  promise.  Immediately  following  failure  to  reach  an  adjustment 
of  strike,  former  vicious  tactics  of  the 'striking  unionists  were  revived  and,  in  accordance 
with  the  statement  of  the  president  of  the  union  that  "murder  would  be  done," 
murder  did  occur  within  a  lew  days.  President  of  molders'  union  was  particularly 
boastful  of  his  ability  to  quiet  mob  violence  and  maintain  law  and  order  in  Cincinnati 
during  above-mentioned  truce. 

Joseph  Hood  stated  that  he  was  held  up  on  the  Kentucky-Cincinnati  bridge  by 
strikers,  who  threatened  to  kill  him  if  he  continued  in  the  employ  of  the  company. 
Hood  had  a  contract  with  the  company  for  one  year  at  $3  per  day.  Strikers  called  at 
his  residence;  told  his  wife  that  if  she  did  not  prevent  her  husband  from  working  he 
would  be  killed.     (Superior  court,  Cincinnati,  Ohio.) 

Thomas  Marsh  testified  that  on  September  21,  1904,  he  was  crossing  the  Cincinnati 
bridge  and  saw  the  strikers  take  hola  of  Hood,  and  one  of  them  drew  oack  his  arm  as 
if  to  strike  Hood.     (Superior  court,  Cinciimati,  Ohio.) 
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Michael  J.  Kane  testified  that  on  September  24, 1904,  with  six  policemen  he  escorted 
the  company's  workmen  to  their  homes.  Strikers  followed,  increasing  in  numbers  to 
forty,  some  demanding  the  workmen  be  searched  for  concealed  weapons,  which  was 
done,  and  none  found .  The  actions  of  the  mob  were  calculated  to  terrify  the  workmen. 
One  of  them  said  to  affiant,  '*You  w^onH  have  that  cap  on  ver>'  long.**  (Superior 
court,  Cincinnati,  Ohio.) 

Louis  Becker  testified  that  on  September  24,  1904,  about  100  strikers  were  picketing 
and  followed  him  along  the  street  to  the  works,  making  demonstrations  of  nostility, 
and  for  the  safety  of  the  nonunion  men  he  was  escorting  he  took  them  into  the  city 
fire-engine  house.  Later,  at  the  shop  entrance,  there  was  a  crowd  of  50  strikers  also 
making  hostile  demonstrations.    (Superior  court,  Cincinnati,  Ohio.) 

Robert  Wood  testified  that  on  July  25,  1905,  on  going  home  from  work  he  was  fol- 
lowed by  five  pickets,  strikers,  who  separated,  compelUng  him  to  pass  between  them. 
One  said,  ''I  want  to  talk  to  you,"  at  the  same  time  talang  hold  of  him.  A  police- 
man came  into  view,  then  these  assailants  desisted.  (Superior  court,  Cincinnati, 
Ohio.) 

Alvey  Sigler  testified  that  on  July  19,  1905,  on  his  way  home,  he  was  followed  by 
a  policeman  and  two  strikers,  and  at  their  instigation  was  searched  for  concealed 
weapons.    None  were  found  on  him.    (Superior  court,  Cincinnati,  Ohio.) 

Joseph  La  Fleur  testified  that  on  July  19,  1905,  he  was  stopped  by  a  striker,  taken 
hold  of  and  searched  for  concealed  weapons.  This  was  done  in  the  presence  of  a  police 
officer.    No  weapons  were  found.    (Superior  court,  Cincinnati.  Ohio.) 

Thomas  Spencer  testified  that  in  July,  1905,  on  his  way  home  trom  work,  was  stopped 
and  assaulted  by  one  Cavanaugh,  alias  Basse tt,  who  struck  him  with  his  fist  and  held 
in  his  other  hand  a  knife,  the  blade  of  which  was  4  inches  long.  (Superior  court, 
Cincinnati,  Ohio.) 

William  Meigell  testified  that  in  July,  1905,  on  his  way  home  from  work  he  was 
stopped  by  a  striker  and  assaulted  and  thrown  to  the  sidewalk  and  an  attempt  made 
to  Kick  him.    (Superior  court,  Cincinnati,  Ohio.) 

William  Meivell  testified  that  in  July,  1905,  on  his  way  home  from  work  passed 
four  strikers,  who  compelled  him  to  pass  between  them.  One  said,  ''I  will  get  him.*^ 
Another  said,  ''No,  let  me  get  him;  he  is  my  meat;  I  will  talk  to  him.**  They  fol- 
lowed him  and  asked,  '*How  long  are  you  going  to  stay  here?'*  (Superior  court, 
Cincinnati,  Ohio.) 

Joseph  Shaw  testified  that  on  July  25,  1905,  on  his  way  home  from  work  he  was 
stopped  by  a  striker,  who  said,  '* Christ,  are  you  here  yet?**  The  attitude  and  acts 
of  tnis  striker  and  others  caused  affiant  to  fear  violence  and  injury  would  be  done  him. 
(Superior  court,  Cincinnati,  Ohio.) 

Delbert  Brand  testified  that  on  July  25, 1905,  on  his  way  home  from  w^ork  was  stopped 
by  a  striker,  who  took  hold  of  his  coat.  A  police  officer  appeared  who  said  to  the 
striker:  "Go  over  to  the  saloon  where  you  belong;  you  won*t  work,  and  do  not  want 
another  man  to  work.  '*  Thereupon  the  striker  took  nold  of  the  police  officer,  desisting 
and  leaving  only  when  the  officer  threatened  to  throw  him  in  the  patrol  wagon.  (Supe- 
rior court,  Cincinnati,  Ohio.) 

Charles  Smith  testified  that  on  July  14, 1905,  on  his  way  home  from  work  was  stopped 
by  a  striker,  who  asked  if  affiant  was  a  molder,  and  on  receiving  no  for  an  answer,  said: 
"I  know  better,  and  I'll  break  your  head.  **    (Superior  court,  Cincinnati,  Ohio.) 

Clement  Smith  testified  that  on  September  23,  1904,  as  he  was  leaving  the  foundry 
he  was  accosted  by  five  or  six  men,  wno  stopped  him  and  said:  "  If  I  was  you,  I  would 
quit  working;  it  might  save  you  trouble  and  us,  too.*'  To  avoid  trouble,  and  on 
account  of  said  threat,  he  quit  working.     (Superior  court,  Cincinnati,  Ohio.) 

Herman  Beckman  testified  that  on  Septemoer  21,  1904,  he  was  stopped  by  four  or 
five  union  strikers,  who  said:  "You  had  oetter  quit  your  job  and  make  a  man  of  your- 
self. If  you  don't  quit,  we  will  down  you;  we  will  blackball  you,  and  you  won't  be 
able  to  get  a  job  anywhere.  You  are  doing  us  harm  by  staying  at  work. "  At  divers 
other  ' 
ened. 
gun,  1  wouia  beat  you  up.  , 

Harry  Buchelman  testified  that  from  September  15  to  19. 1904,  on  two  occasions,  he 
was  stopped  by  \inion  pickets  and  told:  "if  you  don't  quit  your  job  you  will  go  to  the 
hospital.  **  He  was  followed  to  within  a  half  block  of  hie  home  and  told  he  would  have 
to  quit.  "You  are  taking  our  jobs,  and  we  won't  stand  for  it."  (Superior  court,  Cin- 
cinnati, Ohio.) 

Paul  Gofliger  testified  that  on  November  25, 1904,  one  Huber  had  \'iolated  the  order 
of  injunction  by  striking,  beating,  and  kicking  in  the  face  one  Dickinson.  On  Sep- 
tember 22, 1904,'as  a  number  of  nonunion  men  left  the  foundry,  escorted  by  the  police, 
a  crowd  of  at  least  500  men  gathered  in  the  streets  around  the  foundry,  and  upon  appear- 
ance of  the  police  began  to  curse  and  call  "scabs,"  "traitors,"  and  make  threats  of 
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beating  and  killinc;  them.  These  employees  were  attacked  with  clubs,  sticks,  and 
other  weapons,  and  bricks,  stones,  and  other  missiles  were  thrown  at  them.  (Superior 
court,  Cincinnati,  Ohio.) 

Jacob  Huber  was  found  ^uiltv  of  contempt  of  court  and  fined  |50  and  costs  of  the 
proceeding.  Fine  was  renutted  upon  his  giving  bond  in  the  sum  of  $250  for  further 
obedience  of  the  injunction.    (Superior  court,  Cincinnati,  Ohio.) 

James  Weilder  testified  that  on  September  12,  13,  and  14,  1904,  he  saw  from  12  to 
25  pickets  who  made  threatening  gestures  against  the  nonunion  men,  calling  them 
"scabs. "  On  September  14,  as  s^fiant  and  one  Hill  were  escorting  two  employees  to 
their  homes,  about  100  men  surrounded  them  and  attacked  them  violently.  (Supe- 
rior court,  Cincinnati,  Ohio.) 

Geox;^e  Parker  test^ed  that  on  September  12,  1904,  as  he  was  leaving  work  four  or 
five  striking  molders  boarded  the  street  car  with  him,  made  threats,  called  him  vile 
names,  and  struck  him  in  the  back,  telling  him  that  if  he  did  not  quit  work  they 
would  put  him  in  a  box.  On  other  occasions  he  was  threatened  until  in  fear  he  refused 
to  work  longer.    (Superior  court,  Cincinnati,  Ohio.) 

Thomas  McCarthv  testified  that  on  or  about  September  11  to  13,  1904,  in  going  to 
and  from  the  foundry  molder  pickets  threatened  nim  with  personal  violence  umeas 
he  refrained  from  work.  On  September  14  he  boarded  a  street  car  to  go  home  and 
five  or  six  pickets  boarded  the  same  car.  Later  eight  or  ten  more  pickets  boarded  the 
car.  When  affiant  attempted  to  alight  from  the  car  he  was  forcioly  taken  bv  these 
pickets  to  the  rear  of  the  saloon,  where  about  30  strikers  surrounded  him  ana  made 
threats  of  personal  \ioleuce.  Among  those  men  were  one  Campbell,  alias  Scheffels, 
and  Joseph  Valentine,  president  of  the  Iron  Holders'  Union  of  North  America.  Affiant 
was  told  that  if  he  did  not  stop  working  he  would  be  injured  to  such  an  extent  that 
he  could  never  be  able  to  do  another  day's  work;  that  the  best  tiling  for  him  to  do 
was  to  leave  the  city. 

Valentine  said  he  was  unable  to  keep  his  men  from  doing  personal  violence  to  any- 
one who  would  work  during  a  strike.  Since  that  day  affiant  has  not  worked  for  the 
firm.     (Superior  court,  Cincinnati,  Ohio.) 

Lillie  Geren  testified  that  on  June  23, 1905,  one  Oakley,  a  nonunion  molder,  entered 
her  store,  followed  by  two  unknown  men,  one  of  whom  struck  him  and  knocked  him 
to  the  floor.  Another  man  in  waiting  across  the  street  came  into  the  room  and  assLstend 
in  beating  and  kicking  said  Oakley.     (Superior  court,  Cincinnati,  Ohio.) 

Claude  Oder  testified  that  on  June  12,  1905,  as  he  was  going  from  work  he  was 
stopped  by  a  union  picket,  who  said  to  him  "If  you  don't  auit  I'll  fix  you;  you  are 
doing  the  union  harm;  if  you  don't  go  out  you  will  never  be  able  to  hold  a  job.  (Su- 
perior court,  Cincinnati,  Ohio.) 

Geoive  Kersting  testified  that  on  June  17,  1905,  a  picket  caught  him  by  the  arm, 
asked  nim  if  he  had  changed  his  mind,  and  said  "You  are  doing  the  union  harm  by 
not  going  out;  you  need  a  beatiiig,  and  I  am  the  man  who  can  do  it,  too,"  thereupon 
calling  affiant  violent  and  abusive  names.     (Superior  court,  Cincinnati,  Ohio.) 

Harry  Smith  testified  tliat  on  June  10,  1905,  as  he  was  going  from  work  a  man  tried 
to  stop  him.  On  Monday,  June  19,  he  was  stopped  by  the  same  man,  who  said  "I'll 
break  your  neck  if  I  catch  you.  1  will  lay  for  you  and  get  you  to-morrow. "  (Superior 
court,  Cincinnati,  Ohio.) 

John  Racel  testified  that  on  June  10, 1906,  he  was  stopped  by  one  Wolf,  a  striker,  who 
said  "You  will  be  sorry  if  you  don't  do  as  I  tell  you  and  quit  working.  You  are  Just 
running  a  name  of  yourself — a  scab."     (Superior  court,  Cincinnati,  Ohio.) 

Joseph  Shaw  testified  that  one  "Patsy  and  the  business  agent  of  the  Iron  Molders' 
Union  met  him  as  he  was  going  home  from  the  foundry  and  tried  to  induce  him  to 
quit  work,  offering  him  transportation  to  any  other  city  and  to  fix  him  all  right  if  he 
would  quit.    (Superior  court,  Cincinnati,  Onio.J 

Fear  of  violence  when  going  to  and  from  employment  rendered  it  necessary  for  the 
proprietors  to  rent  a  large  boarding  house  for  the  safety  of  the  nonunion  workmen. 
This  was  maintained  at  great  expense  during  the  continuance  of  the  rioting  and  mob- 
bing engaged  in  by  the  striking  iron  molders,  and  even  in  this  temporary  home  the 
independent  men  were  in  danger  because  of  efforts  of  the  strikers  to  bribe  the  cook 
to  poison  the  food. 

F.  N.  Shanley.  superintendent,  testified  that  on  the  night  of  November  10,  1904, 
a  dynamite  explosion  occurred  4i  feet  from  the  boarding  house  of  the  nonunion  men, 
which  made  a  large  hole  in  the  ground,  jarring  the  building  and  throwii^  the  men 
in  the  boarding  house  out  of  their  beds.  On  November  19,  1904,  there  was  continu- 
ous picketing  and  stoning  of  the  foundry  and  a  discharge  of  a  double  shotgun  at  the 
skylights  of  the  foundry.  November  20'  1904,  affiant  saw  two  men  near  the  foundry; 
one  of  them  ran,  and,  going  to  that  locality,  he  found  a  stick  of  dynamite  with  fuse 
attached;  he  cut  it  off  6  inches  from  the  stick.  Another  stick  exploded,  which  threw 
him  against  the  building,  fracturing  the  drum  of  his  ear  and  partially  paralyzing  him. 
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On  November  21,  1904,  two  exploedons  at  the  rear  of  said  foundry  and  one  at  the  end 
took  place.  After  the  explosion  occurred  four  men  emei^ed  and  went  to  a  shanty 
to  change  their  garments  and  disguises.  These  men  were  all  members  of  the  Iron 
Molders^  Union.  On  December  10,  1904,  an  exploedon  took  place  in  the  core  room, 
destroying  the  entire  windows  of  the  pattern  shop  and  skylights  of  the  core  room. 
December  23,  in  the  rear  of  the  flask  yard,  a  terrific  explosion  occurred  about  10.30 
at  night.  On  December  24,  1904,  while  waiting  for  a  car  seven  men  came  out  of  a 
saloon  and  went  up  to  the  nonunion  men  and  attacked  one  named  Bauris.  He  was 
attacked  and  beaten  by  four  of  the  crowd,  two  holding  while  two  beat  him.  A  police- 
man refused  to  arrest  the  man,  one  of  the  strikers  saving  to  the  policemen:  *  Arrest 
me;  I  did  it, "  accompanying  this  admission  with  a  vile  and  obscene  name.  A  doctor 
was  called.  Bauris's  woundfs  consisted  of  a  cut  from  a  blunt  instrument,  laying  open 
the  scalp  3  inches  and  nearly  fracturing  the  skull;  his  head  and  face  were  covered 
with  blood  and  teeth  kicked  loosei  He  was  otherwise  badlv  bruised  about  the  body. 
Finger  marks  showed  about  the  throat  where  they  choked  him.  Some  20  men  went 
after  the  car  on  which  the  wounded  man  was  sent  home  and  attacked  him.  A  shanty 
was  erected  near  the  shop,  occupied  by  and  made  a  pay  station  and  general  he«id- 
quarters  for  the  striking  molders  in  watching  who  entered  and  left  the  foundry.  A 
large  number  of  union  molders  occupied  the  shanty,  from  which  the  strikers  called  the 
employees  in  the  works  vile,  scurrilous,  and  obscene  names,  and  one  Limholtz  threat- 
ened, saying:  "You  will  not  work  long;  we  will  bust  the  firm;  if  we  can't  do  it  one 
way  we  will  another."     (United  States  Circuit  Court,  Eastern  District  Kentucky.) 

Fred  Sohl  testified  that  on  December  31,  1904,  when  he  left  the  plant,  two  men  fol- 
lowed, and  one  of  them  called  affiant  **  scab,"  accompanying  it  by  a  vile  and  scurrilous 

name,  and  struck  at  affiant  with  his  fist.    Another  one  said,  '  If  I  could  kill  that 

I  would  be  willing  to  die."  This  was  accompanied  by  a  vile  and  scurrilous  name. 
The  strikers  continued  to  call  **  scabs"  and  vile  names.  Police  did  not  offer  to  inter- 
fere or  arrest  anyone.  On  January  7, 1905,  afliiant  was  followed,  and  one  of  the  strikers 
used  obscene  and  profane  language  toward  him.  Threats  were  made,  and  the  super- 
intendent was  struck  several  times  witli  braas  knuckles.  (United  States  Circuit  Court, 
Eastern  District  Kentucky.^ 

WilUam  Weber  testified  tnat  on  November  8,  1904,  rocks  were  thrown  through  the 
window  of  the  factory  at  the  molders  while  they  were  pourinf  hot  iron  into  the  molds. 
He  also  saw  some  of  the  strikers  on  the  roof  of  the  foundry  looKing  toward  the  boarding 
house.    (United  States  Circuit  Court,  Eastern  District  ICentucky.) 

Joseph  Palmer,  engaged  in  hauling  for  the  foundrv,  testified  that  on  one  occasion  a 
striking  molder  came  to  his  stables  and  asked  him  whether  or  not  he  was  sending  men 
to  the  factory  for  employment  and  said,  "I  understand  you  are  running  around  the 
country  trying  to  get  these  hoosiers  to  work  there."  On  December  3,  1904,  his  bam 
and  stable,  containing  13  horses  and  much  other  valuable  property,  was  burned,  the 
loes  amounting  to  |3,000.  The  fire  department,  in  its  efforts  to  extinguish  the  flames, 
were  seriously  interfered  with  by  persons  who  seemed  to  do  so  purposely.  (United 
States  Circuit  Court,  Eastern  Distnct  Kentucky.) 

William  Eng  testified  that  on  November  1,  1904,  about  15  men  threw  several  vol- 
leys of  rocks  at  the  windows  of  the  boarding  house  on  the  premises  of  the  foundry. 
On  November  3  affiant  and  the  foreman  were  shot  at  while  eating  lunch  in  Eaid  board- 
ing house,  one  shot  striking  within  2  feet  of  affiant.  On  November  7,  1904,  a  crowd 
shot  through  the  windows  of  the  boarding  house.  An  ex-union  iron  molder  was  rec- 
ognized as  the  person  carrying  the  shotgun.  That  same  evening  a  number  of  shots 
were  fired  through  the  windows  of  the  foundry  building  proper.  On  November  8, 
1904,  rocks  were  thrown  through  the  windows  of  the  foundry  at  the  nonunion  molders 
when  they  were  pouring  hot  iron  into  the  molds.  On  November  10,  1904,  a  dynamite 
bomb  exploded  in  the  foundry  about  10  feet  fix)m  the  boarding  house.  On  Novem- 
ber 20,  1904,  stones  were  thrown  and  shots  were  fired  through  the  windows  of  the  said 
foundry,  and  on  this  same  day  an  explosion  took  place  and  later  affiant  saw  Supt. 
Shanley  leaning  against  the  building  with  a  fuse  in  one  hand,  a  knife  in  the  other. 
Affiant  found  a  dynamite  stick  with  the  fuse  cut.  Also  found  where  another  stick  of 
dynamite  had  exploded  about  3  feet  from  Shanley,  which  had  torn  a  hole  in  the  ground 
3  feet  in  diameter.  Shanley's  face  was  very  much  swollen  by  the  explosion.  On 
November  21, 1904,  two  explosions  occurred  near  the  foundry,  and  a  little  later  another 
at  the  west  end,  which  shattered  the  foundry  gate  and  threw  three  or  four  men  in 
boarding  house  out  of  their  beds.  On  December  11,  1904,  an  explosion  took  place  on 
the  roof  of  the  core  room,  which  blew  out  the  windows  and  frames  of  the  pattern  shop. 
On  November  25,  1904,  the  striking  iron  molders  built  a  shanty  on  the  unoccupied 
lot  across  from  the  foundry,  where  daily  and  nightly  they  congregated;  a  large  num- 
ber of  them  were  well  known  and  recognized  as  former  employees  of  the  plant  and 
striking  members  of  the  iron  molders'  union.    These  men  t^topped  persons  coming  to 
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and  from  the  foundry  and  tried  to  prevent  peiBons  from  ^tting  employment  there. 
On  December  23,  1904,  a  dynamite  bomb  was  exploded  m  the  foundry  flask  yard, 
which  appeared  to  have  been  thrown  £rom  the  fence.  On  November  19,  1904,  about 
1.30  a.  jn.,  one  Simer  fired  a  shotgun  twice  into  the  air.  This  was  very  close  to  the 
foundry.    (United  States  Circuit  Court,  Eastern  District  Kentucky.) 

John  Racel  testified  that  on  December  21,  1904,  in  company  with  a  number  of  non- 
union employees  in  passing  over  the  streets  of  Newport,  £y.,  were  stopped  by  a  crowd 
of  men,  amon^  whom  were  striking  union  molders.  One  of  them  usea  vile,  obscene^ 
and  indecent  language  toward  one  of  the  nonunion  men,  and  took  hold  of  Mm,  and 
another  of  the  strikers  struck  him  on  the  side  of  the  head.  (United  States  Circuit 
Court,  Eastern  District  of  Kentucky.) 

Martin  Bauris  testified  that  on  December  31,  1904,  while  waiting  for  a  street  car  a 
crowd  fi;athered  around  and  one  of  them  said:  ^' Where  are  you  working?  Don't  you 
know  that  you  are  taking  the  bread  and  butter  out  pf  my  mouth  and  the  rest  of  these 
men?  "  Another  member  of  the  crowd  informed  his  fellows  that  affiant  was  the  cook. 
Thereupon  the  first  party  said:  "It  does  not  make  any  difference.  He  is  over  there 
cooking  for  those  men  and  helping  them  along  in  their  work,"  accompanying  this 
remark  with  vile  and  scurrilous  names.  A  crowd  of  men  came  out  of  the  ssJoon  and 
began  to  push  affiant.  One  struck  him  in  the  face;  he  started  to  escape,  followed  by 
four  men,  two  of  whom  held  and  two  of  whom  struck,  kicked,  and  beat  him  on  the 
head  with  a  blunt  instrument.  He  was  covered  with  blood;  head  and  face  cut  and 
bruised .  Affiant  indicated  the  man  who  beat  him,  asking  an  officer  to  arrest  him,  and 
the  man  indicated  said  to  the  officer,  ''Ye^;  I  am  the  man;  come  and  arrest  me/' 
calling  the  officer  a  vile  and  scurrilous  name.  The  officer  made  no  move  to  arrest  or 
interfere.  A  physician  dressed  the  wounds  of  affiant,  after  which  he  boarded  another 
car.  Seven  men  boarded  the  same  car  and  accosted  him,  saying:  '^  You  are  a  heU  of 
a  fine  aspect."  He  went  to  the  rear  of  the  car,  loud  remarks  were  made,  and  the  car 
stopped,  discharging  all  passengers,  leaving  affiant  and  seven  men  on  the  car,  three  of 
whom  shoved  him.  One  remarked:  **Get  him  out  of  here;  he  i^  a  scab;"  saying  to 
the  conductor,  "Put  that  fellow  off;  he  is  a  scab."  Three  men  caught  hun  and 
attempted  to  pull  him  from  the  car.  (United  States  Circuit  Court,  Eastern  District 
of  Kentucky.) 

Albert  Holtz  testified  that  on  December  31,  1904,  when  near  the  foundry  he  was 
stopped  by  a  crowd  of  striking  iron  molders.  One  of  the  strikers  called  out  a  vile  and 
obscene  name,  and  took  by  the  arm  and  forcibly  detained  and  struck  one  of  the  non- 
union men  on  the  side  of  the  head.  The  strikers  ordered  affiant  and  his  companions  to 
go  up  the  street,  calling  vile  names  and  threatening  them.  (United  States  Circuit 
Court,  Eastern  District  of  Kentucky.) 

Jacob  Keller  testified  that  on  December  14,  1904,  while  going  home  from  work  two 
men  suddenly  emerged  from  a  dark  comer,  struck  him  on  the  head  with  a  club, 
knocking  him  insensible  and  cutting  a  gash  in  his  head  about  3  inches  long.  (United 
States  Circuit  Court,  Eastern  District  Kentucky.) 

Jacob  Schardt  testified  that  on  December  31,  1904,  when  near  the  foundry  he  was 
stopped  by  a  crowd  of  15  men,  one  of  whom  said:  "There  goes  the  scab."  Thereupon 
a  striker  laid  his  hand  upon  affiant  and  asked  if  he  was  molding  at  the  foundry.  He 
replied:  "I  am  laboring."  Then  some  one  struck  him  on  the  back  of  the  head. 
(United  States  Circuit  Court,  Eastern  District  Kentucky.) 

Edward  Keller  testified  that  on  December  14,  1904,  while  going  home  from  the 
foundry  two  men  suddenly  emerged  from  a  dark  comer,  one  of  whom  struck  him 
with  a  club  and  ran  away.     (United  States  Circuit  Court,  Eastern  District  Kentucky.) 

Fred  Wagner  testified  that  on  September  19,  1904,  on  leaving  the  plant  was  accosted 
by  one  Berkley,  who  took  hold  of  nim.  A  large  crowd  gathered  and  followed  affiant 
down  the  street  to  the  car  barns,  some  of  whom  said:  "We  will  get  you  to-night;  let's 
take  him  home,"  raising  a  great  turmoil.  One  York,  a  nonunion  molder,  was  stmck 
and  affiant  was  pushed  by  the  crowd  into  the  street.  About  150  people  had  gathered. 
(United  States  (.'ircuit  Court,  Southern  District  Ohio.) 

James  Shanks  testified  that  on  the  3d  day  of  September,  1904,  the  iron  molders' 
union  went  on  strike,  and  some  of  them  en^;a^d  from  day  to  day  in  watching  and 
picketing  the  foundry,  all  of  whom  were  striking  molders.  On  September  19,  1904, 
affiant  left  the  foundry,  and  on  his  way  down  the  street  was  followea  by  a  lai^  crowd 
of  molders.  At  the  car  bams  the  crowd  separated  affiant  from  his  companions,  and 
one  Bohlman  said  to  him:  "Yes,  we  will  get  you,  too."  Members  in  the  crowd  of 
strikers  said:  *'Give  it  to  him."  One  Berkley  stmck  affiant  with  his  fist  on  the  side 
of  the  head.    (United  States  Circuit  Court,  Southern  District  Ohio.) 

Henry  Weber  testified  that  on  the  3d  day  of  September,  1904,  a  strike  was  called 
against  his  foundry.  A  large  number  of  union  molders  picketed  the  plant.  On 
September  19, 1904,  as  affiant  left  the  shop  a  crowd  of  molders  came  running  up  to  him 
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and  crowded  around,  calling  names,  ^' scabs,"  etc.  Other  strikers  congregated,  and 
one  Berkley  said,  '*  What  have  you  gqt  to  say?"  catching  hold  of  affiant's  shoulder, 
backing  him  up  against  the  fence,  holding  one  hand  in  readiness  to  strike.  The 
strikers  called,  Scab,  give  it  to  them."  Affiant  attempted  to  get  on  the  car;  some 
persons  called  out,  **  Don't  let  him  ^t  on. "  He  was  surrounded  by  at  least  300  men 
who  continued  to  call ' '  scab. ' '    (United  States  Circuit  Court,  Southern  District  Ohio.) 

Frank  York  testified  that  on  September  19,  1904.  he  left  the  foundry,  and  on  his 
way  to  the  street  car  was  followed  by  a  large  crowd  of  strikers.  One  Beiger  said  to 
affiant,  '*  You  had  better  take  a  fool's  advice  and  keep  out  of  this, "  and  struck  affiant 
with  his  fist.  One  said,  *'Give  it  to  him,"  and  also  struck  affiant  with  something  in 
his  hand,  hitting  him  over  the  left  eye,  cutting  a  deep  wound,  causing  a  flow  of  blood. 
Others  of  the  strikers  jimiped  on  affiant  and  tried  to  strike  him.  In  crossing  the  street 
another  person  struck  affiant  on  the  jaw.  A  lai^ge  crowd  gathered  around  affiant,  call- 
ing out,  ''Scab,  throw  him  into  the  river,"  and  using  many  epithets  and  threatening 
language;  he  was  pulled  off  the  car  and  compelled  to  walk  across  the  bridge.  (United 
States  Circuit  Court^  Southern  District  Ohio.) 

Pole  Harrison  testified  that  on  September  19, 1904,  he  was  stopped  on  the  Chesapeake 
A  Ohio  railroad  track  by  one  Linholtz  and  others  accused  of  being  armed  and  getting 
men  to  work  for  the  company,  and  threatened  to  be  taken  to  jail.  Affiant  was  stopped 
b Y  a  striking  molder  and  struck  by  the  fist  of  an  unknown  man  and  then  by  a  rock  and 
afterwards  struck  by  several  persons.  (United  States  Circuit  Court,  Southern  Dis- 
trict Ohio.) 

Edward  Keller  testified  that  on  September  7, 1904,  two  men  came  to  his  house;  one. 
a  striking  molder  named  Moclk,  who  asked  him  to  go  out  with  them  on  strike,  and  said 
**If  you  will  not  go  out,  we  will  take  a  crowd  and  beat  hell  out  of  you."  One  of  the 
men  struck  affiant  on  the  leg  with  his  cane.  Affiant's  wife  was  present^  heard  and  saw 
what  took  place.    (United  States  Circuit  Court,  Southern  District  Ohio.) 

October  30,  1904,  boarding  house  being  fitted  up  for  occupancv  of  nonunion  men, 
broken  into,  cots,  bedding,  chairs,  and  utensils  stolen  and  burned. 

George  Ritchie,  September  22, 1904,  nonunion  apprentice  boy,  severely  beaten  and 
injured  and  taken  to  a  hospital.     Lost  sight  of  one  eye. 

Mike  Burke,  September  22,  1904,  nonunion  molder,  severely  beaten  and  injured 
and  taken  to  a  hospital.    Confined  there  six  weeks. 

Charles  Wherstem,  union  molder  on  picket  duty,  fined  $25  for  loitering. 

Thomas  McGinnis,  laborer  and  strike  sympathizer,  fined  |25  for  disorderly  conduct. 

Thomas  Meinan,  union  molder,  striker,  fined  $25  for  assault  on  one  Fitzgerald,  a 
nonunion  molder. 

John  Biskop,  October  15, 1904,  nonunion  molder,  struck  on  the  head  by  brick  thrown 
by  one  Lanigan,  union  molder,  caused  severe  scalp  wound.  Taken  to  hospital  and 
sewed  up. 

Edward  Callahan,  October  25,  1904,  nonunion  molder,  badly  slugged  by  strikers 
near  his  boarding  house  in  the  evening. 

P.  J.  Nelson,  October  26,  1904,  nonunion  molder,  assaulted  by  one  Strausser,  a 
striker  picket.    Strausser  fined  $5  and  costs. 

Bv  reason  of  the  lawless  acts  of  striking  molders  relatod  in  various  foregoing  affidavits 
the  Newport  Iron  &  Brass  Co.,  located  at  Newport,  Ky.,  was  unable  to  operate  its  plant 
and  finally  compelled  to  sell  and  establish  itself  in  Cinncinati.  The  strikers  continued 
their  warfare  against  this  company  in  Cincinnati,  and  much  of  this  lawlessness  is 
likewise  recorded  in  the  foregoing  affidavits,  all  of  which  are  taken  from  court  records 
cited. 

PHILADELPHIA,   PA. 

In  October,  1905,  a  strike  was  precipitated  by  officials  of  the  iron  molders'  union 
in  11  foundries  located  in  Philadelphia.  This  strike  involved  about  600  employees, 
and  to  it  the  union  gave  more  marked  attention  than  to  any  other  which  had  taken 
place  in  several  years  by  detailing  a  large  corps  of  business  agents  and  vice  presidents 
to  be  constantly  on  the  ground  for  the  purpose  of  devising  ways  and  means  to  harass 
the  proprietors  of  the  foundries  and  drive  them  to  a  capitulation.  The  strike  was 
purely  one  to  force  recognition  of  the  union  officials  personally. 

Speeches  delivered  at  meetings  of  the  striking  iron  molders  by  the  detailed  union 
officials  were  punctuated  at  all  times  with  incendiarv  utterances  calculated  to  inflame 
the  unionists  and  spur  them  on  to  " force  the  fight'   against  the  foundrymen. 

Presented  herewith  are  several  affidavits  of  sufferers  from  this  character  of  law- 
lessness. 

Charles  Davis  testified  that  an  agent  of  tlie  union  bought  and  sent  four  kegs  of  beer 
and  two  gallons  of  whisky  to  his  boarding  house  for  the  purpose  of  getting  the  non- 

ion  men  so  drunk  they  cjuld  not  go  to  work  on  Monday.    A  business  agent  of  the 
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strikers  offered  him  (Davis)  $50  to  leave  town  and  quit  work  for  the  company.  He 
was  called  "scab*'  freouently  by  striking  pickets.  (United  States  Circuit  Court, 
Eastern  District  Pennsylvania.) 

Don  P.  Carter  testified  that  he  was  grabbed  and  pulled  by  strikers,  who  called  him 
"scab,"  preceded  by  profane  words;  accused  of  taking  the  bread  out  of  poor  men's 
mouths,  and  was  offered  a  union  card  and  $50  to  (;^uit  work  and  leave  town.  (United 
States  Circuit  Court,  Eastern  District  Pennsylvania.) 

Ed.  A.  Cough  Ian  testified  that  he  heard  one  Miller,  a  striking  molder,  say  to  two 
nonunion  molders: ' '  You  might  have  to  talk  to  us  pretty  soon . * '  Also  saw  four  striking 
molders  follow  four  nonunion  men  to  the  street  car,  and  heard  the  strikers  call  atten- 
tion to  "scabs  in  the  car.'*  (United  States  Circuit  Court,  Eastern  District  Penn- 
sylvania.) 

Charles  Mackay  testified  that  striking  molders  followed  him  home  frequently; 
threatened  they  would  put  the  company  out  of  business;  that  if  he  did  not  quit  work 
at  once  they  would  see  to  it  that  he  got  no  position  after  the  strike  was  over.  He  was 
followed  to  the  street  cars  by  strikers  who  called  out:  "  Look  at  the  scab,  no  riding  in 
car  with  scabs  for  me."  Was  jostled  and  crowded  in  his  seat  by  strikers,  and  by  them 
called  "  scab  "  and  other  scurrilous  and  vile  names  accompanied  by  profanity.  He  was 
threatened  if  he  did  not  quit  work  he  would  suffer  the  consequences;  his  head  would 
be  broken;  that  he  was  *' marked."  He  was  followed  home  frequently.  (United 
States  Circuit  Court,  Easteni  District  Pennsylvania.) 

Hugh  J.  Monaghan  testified  that  he  was  surrounded  by  eight  striking  moldera,  and 
told  he  would  not  be  allowed  to  work.  Fifty  or  more  of  the  strikers  followed  him  and 
called  him  * '  scab  "  and  other  unprintable  names.  He  was  told :  "  You  won't  stay  long; 
we'll  ^x  you  so  you  won ' t  be  able  to  work. ' '  He  was  refused  board  at  a  boarding  house 
at  the  instigation  of  striking  pickets.  (United  States  Circuit  Court,  Eastern  District 
Pennsylvania.) 

George  A.  Sauers  testified  that  on  going  home  from  work  on  a  street  car,  one  Miller, 
a  striker,  threatened  to  "blow  his  heart  out."  Others  of  the  strikers  tx)ld  him  that  if 
he  knew  what  was  good  for  him  he  would  not  go  to  work."  (Ignited  States  Circuit 
Court,  Eastern  District  Pennsylvania.) 

William  L.  Haggerty  testified  that  he  was  approached  by  strikers  and  called  "scab  '* 
and  another  unpnn table  name,  and  was  told  they  (the  strikers)  would  put  the  com- 
pany out  of  business.  He  was  repeatedly  followed  and  harassed  by  strikers  on  tii<* 
streets,  who  pointed  him  out  to  citizens  as  a  "scab,"  and  threatened  that  if  he  did  not 
quit  work  he  would  be  "fixed"  and  his  head  "broken."  (United  States  Circuit 
Court,  Eastern  District  Pennsylvania.) 

George  McCartney  testified  that  he  was  followed  by  seven  or  eight  strikers  to  tlie 
door  of  his  boarding  house.  Some  of  the  strikers  told  the  landlady  of  another  boarding 
house  that  she  would  have  to  put  the  "scab  molders  out"  or  the  union  would  cause 
her  trouble.     (United  States  Circuit  Court,  Eastern  District  Pennsylvania.) 

D.  H.  McPherson  testified  that  he  was  called  upon  by  the  business  agent  of  the 
striking  molders,  who  insisted  on  having  a  conference  witli  officers  of  struck  foundries, 
and  on  oeing  declined  said :  * '  We  will  now  know  what  to  do . "  He  was  also  approached 
by  the  national  president  of  the  strikers,  who  said:  "Had  the  Philadelphia  foundry- 
men  recognized  the  union  and  himself,  the  strike  might  have  been  avoided ;  now  it 
is  a  fight  to  the  finish  so  far  as  the  union  is  concerned."  Later,  one  of  the  national 
vice  presidents  approached  him  and  stated  that  he  had  struck  the  AUentown  (Pa.) 
shop  because  they  insisted  on  domg  work  for  one  of  the  Philadelphia  struck  shops; 
that  any  work  heretofore  made  by  tne  struck  shops  would  be  followed  to  customers, 
who  would  be  tlireatened  with  harm  to  their  business  if  they  used  the  product  of  the 
struck  shops  of  Philadelphia.  (United  States  Circuit  Court,  Easteni  District  Penn- 
sylvania.) 

Arthur  Huddleston  testified  tliat  he  was  stopped  by  strikers,  grabbed  by  the  arm, 
and  threatened  by  the  words:  "You  are  going  to  work  at  the  foundry  to-day,  but  by 

you  won't  go  to  work  tliere  to-morrow."    He  was  followed  daily  by  five  or  six 

pickets  to  and  from  work.  His  boarding-house  keeper  was  threatened  and  told  if 
she  "knew  what  was  good  for  her  she  would  not  take  scabs  to  board,"  and  she  there- 
upon refused  to  board  him.  United  States  Circuit  Court,.  Eastern  District  Penn- 
sylvania.) 

Julius  Hoffman  testified  that  he  was  approached  by  strikers'  agents  and  offered 
transportation  and  employment  elsewhere  if  he  would  quit  work.  He  was  stopped 
and  held  by  the  arm  by  strikers  and  again  stopped  by  them  near  the  works  and  threat- 
ened. Was  followed  by  one  Ballentine  and  other  strikers  to  a  saloon,  called  "scab" 
and  Another  scurrilous  name,  and  was  stnick  bv  Ballantine,  knocked  down,  kicked, 
beaten,  bruised,  and  wounded  until  he  escaped  to  a  police  station  and  was  escorted 
home  by  an  oflicer.     (United  States  Circuit  Court,  Eastern  District  Pennsylvania.) 
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John  J.  Lance  testified  that  he  was  called  ''scab"  and  other  scurrilous  names  by 
striking  pickets,  who  threatened  to  break  his  neck.  lie  was  followed  to  street  car  by 
the  strikers,  who  pushed  him  off  and  knocked  him  unconscious.  Strikers  told  his 
boarding-house  keeper  that  he  was  a  '*  scab  and  thief "  and  "  to  put  him  out. ' '  (United 
States  Circuit  Court,  Eastern  District  Pennsylvania.) 

James  J.  Tulley,  ar.,  testified  that  he  was  awakened  at  4  a.  m.  by  strikers,  who  had 
furnished  two  kegs  of  beer  and  had  it  at  his  boarding  house,  where  a  number  of  non- 
union men  were  made  drunk,  so  Uiat  they  could  not  go  to  work  the  next  day.  He 
was  promised  by  strikers'  oflicials  if  he  "would  quit  work  and  leave  tlie  city  he  could 
go  like  a  gentleman  and  would  not  have  to  worry."  (United  States  Circuit  Court, 
Eastern  District  Pennsylvania.) 

William  Jones  testified  that  he  was  followed  to  his  boarding  house  by  a  crowd  of 
strikers,  who  made  angry  demonstrations  and  called  him  "scab*'  and  so  scared  the 
keeper  of  the  boarding  liouse  that  he  (Jones)  and  other  nonunion  men  were  turned 
away  and  refusal  further  board  and  lodging.  (United  States  Circuit  Court,  Eastern 
District  Pennsylvania.) 

OLASSPORT,   PA. 

The  iron  molders'  union,  in  July,  1904,  ordered  its  members  then  employed  by 
the  Pittsburgh  Steel  Foundry,  Glassport,  Pa.,  to  strike  the  foundry.  Mr.  Stewart 
Johnston,  president  of  the  Pittsburgn  Steel  Foundrj',  relates  that  from  the  begin- 
ning of  the  strike  imtil  the  granting  of  a  permanent  mjimction  there  was  a  contmu- 
ous  riot  and  disturbance  by  the  strikers  m  which  one  violent  act  followed  another. 
An  injunction  was  applied  for,  but  not  one-half  of  the  lawlessness  of  the  strikers  was 
cited  m  the  affidavits  upon  which  the  iniunction  was  based.  The  strikers  blew  up, 
with  dynamite,  the  boarding  house  in  wnich  the  nonunion  employees  were  housed 
and  threw  two  innocent  and  imoff ending  foreigners,  who  were  not  employed  as 
molders,  on  the  railroad  tracks,  where  they  were  in  danger  of  being  run  over  by  a 
trolley  car,  which  was  fast  approaching. 

Extracts  from  certain  of  the  affidavits  of  nonunion  foundry  employees,  filed  for- 
mally with  the  common  pleas  court,  are  presented  herewith.  They  all  detail  acta 
of  violence  perpetrated  by  striking  members  of  the  iron  molders'  union. 

Charles  Brody  testified  that  he  saw  stones  thrown  by  one  of  the  strikers;  that  some 
of  the  stones  struck  close  to  him;  that  he  had  to  keep  out  of  the  way  to  prevent  being 
hit  by  them.  Afiiant  identified  one  Rumsey  as  one  of  the  stone  throwers.  (Common 
pleas,  Allegheny  County,  Pa.) 

Albert  Holmes  testified  that  he  was  called  vile  and  obscene  names  by  strikers,  and 
was  struck  in  the  breast  by  a  chunk  of  coal.  One  threatened  to  hit  him  and  one  did. 
Affiant  identified  one  Rumsey  as  the  man  that  hit  him.  (Common  pleas,  Allegheny 
County,   Pa.) 

S.  G.  Switzer  testified  that  he  saw  two  men  fighting  and  pulled  them  apart.  One 
was  bleeding.  He  assisted  him  to  the  office.  There  was  a  cut  in  his  nead.  On 
another  occasion  he  saw  men  running  and  throwing  stones  and  bricks.  Affiant  was 
struck  with  a  piece  of  iron.     (Common  pleas,  Allegheny  County,  Pa.) 

Hugh  McGinley  testified  that  he  was  intercepted  by  a  striker,  who  struck  him  in 
the  face.  Another  came  up  behind  and  dealt  nim  a  crushing  blow  with  something 
in  his  hand.  He  was  rendered  unconscious,  and  did  not  come  to  until  train  reached 
McKeesport.     (Common  pleas,  Allegheny  Count v.  Pa.) 

Charles  Easton  testifiea  that  he  saw  the  man  who  struck  aflSant  McGinley;  that  the 
assaulter  had  brass  knuckles  on  his  hand.  Then  afiiant  was  struck  on  the  head  several 
times.  One  Rumsey  told  another  man  to  "slug  him,"  meaning  affiant.  (Common 
pleas,  Allegheny  County,  Pa.) 

Galit  Jefferson  testifiea  that  he  saw  five  or  six  men  throw  bricks  at  some  men  across 
the  railroad.  Affiant  identified  one  Rumsey  as  one  of  the  throwers.  (Comilion  pleas, 
Allegheny  County,  Pa.) 

Clark  Buhl  testified  he  saw  a  constable  as  he  was  serving  a  warrant  on  a  man  when 
he  was  att^'^ked  by  two  or  three  men,  one  of  whom  was  one  Church,  who  jumped  on 
the  constable,  and  the  latter  was  compelled  to  use  a  "blackjack."  Affiant  was  him- 
self hit  and  knocked  down.  Affiant  also  saw  one  Sheenan,  who  had  been  beaten. 
(Conunon  pleas,  Allegheny  County,  Pa.) 

D.  MacDougall  testifiea  that  he  saw  one  Rumsey,  one  Carothers,  and  one  Dove 
throwing  stones. 

Stuart  Johnston,  president  of  the  firm,  testified  that  on  September  17,  1904,  two 
employees,  on  quitting  work,  were  assaulted  by  one  Rumsey  and  others,  former 
employees  of  the  firm,  brutally  beaten  and  abused.  Both  required  medics^  attend- 
ance; one  was  f^onfined  to  bed.  On  September  19,  1904,  as  the  nonunion  fholders 
left  the  shop  they  were  attacked  by  Rumsey.  Dove,  and  one  Church,  and  pelted  with 
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stones  until  they  took  refuge  in  some  buildings.    (Common  pleas,  Allegheny  County, 

PaJ 

Four  of  the  principal  strikers  were  sent  to  jail  to  serve  sentences  of  30  to  90  days 
each  on  conviction  for  assaults  committed  by  iJhem.  This,  however,  did  not  operate 
to  deter  others  of  the  riotous  element  of  the  striken  from  further  lawlessness,  and 
the  measure  of  inteiference,  intimidation,  and  violence  became  so  marked  Uiat  this 
firm  was  compelled  to  sue  for  injunction,  which  was  granted  by  Judge  Collier,  of  the 
common  pleas  court  in  Pittsburgh.  Notwithstanding  due  service  of  the  injunction 
was  had  on  manv  of  the  defendants  named  in  the  writ,  to  wit,  Rumsey,  Dove,  and 
Carothers,  they  aisobey;ed  the  injunction  by  severely  sinking  two  of  the  nonunion 
molders.  They  were  cited  in  contempt,  duly  represent^  by  counsel,  and  after  a 
full  hearing  were  pronounced  guilty  and  sentencea  to  pay  fines  as  follows: 

Smerson  Rumsey $500 

Benjamin  Dove 600 

George  Carothers 100 

Alter  these  men  were  so  punished  the  union  employed  pickets  about  the  plant 
for  a  period  of  six  months,  but  nothing  of  the  nature  of  violent  interference  occurred 
and  finally  all  picketing  and  other  opposition  ceased  altogether. 

TRENTON,  N.  J. 

Richard  C.  Oliphant,  president  Trenton  Malleable  Iron  C«.,  states  that  during  a 
strike  of  union  molders  at  the  foundry  of  his  company  on  January  30, 1905,  a  vicious 
assault  was  made  by  strikers  xipon  nonunion  workmen  then  in  his  employ.  The 
nonunion  employees  left  the  works  in  company  with  the  treasurer  and  superin- 
tendent through  the  rear  instead  of  main  gate,  lliev  were  overtaken  by  the  strikers, 
who  had  assembled  on  the  outside,  and  assaultea.  Several  nonunion  employees 
were  hurt  and  the  superintendent  was  struck. 

The  Mercer  County  grand  jmy,  then  in  session  for  its  January,  1905,  term,  indicted 
four  of  the  strikers,  who  were  tried,  convicted,  and  sentenced,  as  follows: 

Frank  Cheskey:  For  atrocious  assault  and  battery.  Convicted  March  1,  1905. 
Sentenced  April  19, 1905,  to  one  year  in  State  prison. 

Frank  Touskey:  For  atrocious  assault  and  battery.  Pleaded  ** guilty"  March  1, 
1905.    Sentencea  April  19,  1905,  to  six  months  in  workhouse. 

John  Schultz:  For  assault  and  battery.  Convicted  March  6,  1905.  Sentenced 
April  19,  1905,  to  pay  $250  and  costs. 

Joseph  Stokes:  For  assault  and  battery.  Convicted  March  7,  1905.  Sentenced 
April  19,  1905,  to  pay  |I50  and  costs. 

GENERAL  STRIKE  INAUGURATED. 

In  1906,  due  to  the  most  proeperous  condition  ever  known  in  the  foundry  industry, 
and  to  scarcity  of  molders  witii  which  the  foundry  men  were  required  to  contend, 
b^  reason  of  previous  limitation  of  the  ratio  of  apprentices  by  the  union,  the  organiza- 
tion of  the  iron  molders  conceived  the  idea  of  stampeding  the  foundry  proprietors  and 
on  the  2d  of  May,  1906,  struck  over  100  shops  simultaneously  for  the  sole  purpose  of 
forcing  the  foundrymen  to  grant  the  union  its  closed -^op  demands. 

In  Uiis  issue  there  was  no  question  of  wages  or  hours  involved,  as  will  be  shown 
from  the  following  quotation  from  publications  of  the  union  itself.    (May,  1906.) 

''For  the  last  two  years  the  organization  (the  iron  molders*  union)  as  a  whole  had 
been  marking  time  and  the  large  costly  strikes  supported  had  not  been  entered  into 
for  tihe  purpose  of  securing  higher  wages  or  shorter  hours,  but  with  the  object  of  resisting 
the  foimdrymen's  efforts  to  take  away  from  the  molders  a  portion  of  the  conditions 
they  had  already  secured." 

In  further  substantiation  of  the  statement  that  there  was  no  question  of  wages  or 
hours  involved  in  these  strikes  we  quote  from  the  report  of  Valentine ^  president  of  the 
molders'  union,  at  the  convention  of  that  organization  in  Philadelphia,  1907: 

''The  main  question  that  had  been  at  issue  and  which  was  finally  presented  in 
concrete  form  by  the  N.  F.  A.,  applied  to  the  limitation  of  output,  the  ratio  of  appren- 
tices, the  employment  of  handymen,  the  operation  of  molding  machines,  ana  the 
minimum  wage  rate." 

MILWAUKEE,  WIS. 

In  the  gigantic  molders'  strike  of  1906,  when  from  5,000  to  7,000  molders  left  their 
employ,  ^^e  foundrymen  of  Milwaukee,  Wis.,  one  of  the  lareest  centers  for  the  pro- 
duction^of  jobbing  and  machinery  castings,  were  involved.  Cases  of  violence,  intimi- 
datioTn^  coercion  were  a  repetition  of  those  occurring  in  the  cities  heretofore  mentioned. 
A  partial  list  of  these  cases  is  presented  herewith. 
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John  Polzin  testified  that  on  July  25,  1906,  he  was  intimidated  by  threats  made  to 
his  sister,  which  she  communicated  to  him,  going  to  his  home  at  4  o'clock  in  the 
morning.  One  Jeske  told  two  striking  molders  to  knock  his  brains  out  and  throw  him 
in  the  river.  This  threat  was  accompanied  with  profanity  and  a  scurrilous  name. 
(Circuit  court,  Milwaukee  County,  Wis.) 

Walter  Klump  testified  that  on  July  20,  1906,  he  was  intimidated  by  a  striking 
molder  and  told  he  would  have  to  quit  work  or  his  head  would  be  knocked  off;  that 
he  could  not  depend  on  his  life;  they  would  lay  for  him  and  shoot  him  down;  that 
he  would  not  know  who  his  assailants  might  be;  that  he  might  lay  dead  for  hours  and 
no  one  find  him.    (Circuit  court,  Milwaukee  County,  Wis.l) 

Stephen  Miller  on  June  12,  1907,  while  near  the  foundry,  was  assaulted  by  one' 
Mylnarek.    The  latter  was  found  euilty  and  fined  |1  and  costs,  amounting  to  $17.48. 

Alfred  Wolfe  testified  that  on  July  14,  1906,  he  was  seized  by  the  coat  by  a  striking 
molder,  shaken  violently,  and  told  that  if  he  continued  to  work  it  would  go  hard  with 
him.    (Circuit  court,  Milwaukee  County,  Wis.) 

Joseph  Wilson  testified  that  on  July  24,  1906,  on  going  toward  his  home  a  crowd  of 
men  threw  beer  bottles  at  him.  On  July  22, 1906,  on  his  way  home  from  church  three 
men  stopped  him,  and  one  of  them  called  him  a  liar,  another  struck  him,  and  the  third 
drew  a  knife.  A  companion  was  with  Wilson,  and  the^  defended  themselves.  The 
three  assailants  pickea  up  rocks.  A  policeman  appearing,  the  three  men  ran  away. 
(Circuit  court,  Milwaukee  County,  Wis.) 

Richard  Gruenwaldt  testified  that  on  July  14,  1906,  he  was  accosted  by  one  Hum- 
phrey, a  striker,  who  called  him  ''scab,''  applying  a  profane  name  repeatedly.  He 
was  accosted  by  another  striker  and  called  ''scao"  and  threatened  witji  a  ''good 
licking"  that  day.    (Circuit  court,  Milwaukee  County,  Wis.) 

Joe  ICaszmarek  testified  that  on  June  28,  1906,  he  was  stopped  on  the  bridge  near 
shops  by  one  Zemla,  who  called  him  a  scurrilous  name  and  'scab  "  and  threatened  if 
he  aid  not  quit  work  he  would  hit  him.  Same  night  four  men  came  to  his  residence 
and  told  him  he  must  stop  working  or  there  would  be  trouble.  (Circuit  court,  Mil- 
waukee County,  Wis.) 

Albert  Bayer  testified  that  on  June  26,  1906,  he  was  stopped  on  the  bridge  by  one 
Karpinski,  a  picket,  who  said  if  he  ever  caught  him  alone  he  would  "split  his  head 
open"  because  he  brought  a  "scab  molder"  to  work  in  a  struck  shop.  (Circuit  court, 
Milwaukee  County,  Wis.) 

F.  Kietlinski  testified  that  on  May  26,  1906,  on  his  way  home  from  work,  he  was 
overtaken  by  two  striking  molders,  who  asked  to  talk  to  him,  and  on  his  refusal  to  talk, 
one  Leszynski  struck  him  a  \dolent  blow  on  the  back  of  the  head.  He  escaped  further 
violence  by  running  away.    (Circuit  court,  Milwaukee  County,  Wis.) 

John  Haydak  testified  that  on  May  28, 1906,  on  lus  way  home  irom  work,  was  stopped 
by  about  20  striking  molders,  who  called  him  vile  and  filthy  names  and  threatened  to 
kill  him  if  he  continued  to  work.  Two  molders  struck  him  violent  blows,  one  of  which 
felled  him  to  the  ground^  others  of  the  strikers  threw  rocks  at  him,  several  of  which 
hit  him.  The  following  day  10  of  the  strikers  called  at  his  home  and  told  him  he 
would  be  given  a  couple  of  days  more  time,  and  then  if  he  remained  at  work  they  would 
fix  him.     (Circuit  court,  Milwaukee  County,  Wis.) 

John  Bauerschmidt  testified  that  one  Devine,  a  striking  molder,  endeavored  to  get 
him  to  quit  work,  and  on  his  refusal,  called  him  all  sorts  of  vile  and  filthy  names. 
(Circuit  court,  Milwaukee  County,  Wis.) 

Peter  Gettleman  testified  that  on  September  26,  1906,  he  was  followed  by  one 
Humphrey,  a  striking  molder,  who  called  out  to  him:  "You  are  one  of  the  dirtiest 
scabs;  make  a  sneak  out  of  Milwaukee."  Humphrey  continued  following  him,  calling 
him  many  vile  and  filthy  names  and  e])ithet8.  (Circuit  court,  Milwaukee  County, 
Wis.) 

F.  N.  Mason  testified  that  on  September  26, 1906,  Humphrey,  a  striker,  called  out  to 
him:  "There  goes  a  cheap  skate,"  and  asked  why  he  walked  in  company  with  a  man 
who  was  trying  to  down  the  iron  molders'  union.  Told  him  he  did  not  dare  enter  the 
saloons  of  that  neighborhood  and  called  him  "scab"  and  profane  names.  (Circuit 
court,  Milwaukee  ODunty,  Wis.) 

Geoi^e  Johnson  testified  that  on  September  24,  1906,  one  Humphrey  and  others  of 
the  striking  molders  were  picketing  acniss  the  street  from  the  plant,  and  Humphrey 
called  out  to  him  and  another  guard,  "Them  two  are  worse  than  scabs, "  using  profane 
words  at  the  time.     (Circuit  court,  Milwaukee  County,  Wis.) 

Clarence  P.  Walker  testified  that  on  September  4,  1906,  he  was  stopped  by  two 
striking  molders,  who  called  him  liar  and  many  other  vile  and  filthy  names.  One 
of  the  strikers  said:  "Take  a  poke  at  the  scab,"  calling  him  at  the  same  tiqae  a  scur- 
rilous name.  These  same  strikers  followed  him  on  a  street  car  and  to  th^  works. 
(Circut  court,  Milwaukee  County,  Wis.)  .  v 
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Charles  Kasper  testified  that  on  September  11, 1906,  he  warfollowed  by  two  strikerB, 
who  attempted  to  strike  him  and  called  him  many  vile,  filthy,  and  profane  names. 
Previous  to  this  occurrence,  eight  of  the  strikers  followed  him  all  the  way  home,  two 
of  them  followed  to  his  gate,  and  in  presence  of  his  wife  called  him  *' dirty  scab" 
and  many  other  vile  and  filthy  names.     (Circuit  court,  Milwaukee  County,  Wis^ 

Adam  Sossong  testified  that  on  September  28,  1906,  when  leaving  the  shop,  Hum- 
phrey, a  striker,  called  to  him:  "You  scab,  you  are  going  up  town  to  get  more  scabs? 
You  better  pull  up  your  pants,  you  homely  looking  policeman;  I  will  scab  you  some 
day.'*  "Let  us  go  for  him,  he  is  a  scab."  On  another  occasion  Humphrey  said  to 
him:  "Never  mind,  I  will  catch  you  in  a  saloon  down  town  some  day.  I  know  where 
he  goes;  I  will  get  him  some  day."    (Circuit  court,  Milwaukee  County,  Wis.) 

The  killing  of  John  Feeley,  October  17, 1906.  Three  strikers,  members  of  the  union 
and  former  employees  of  the  Vilter  Co.,  resigned  from  the  union  and  returned  to  work 
for  their  old  employer  in  the  morning.  At  night  as  they,  Glasseknapp,  Otterson, 
and  Knell  were  going  home  from  their  first  day's  work,  one  Lavin  and  Feeley  and 
an  unknown  striker  lay  in  wait  for  the  three  men  named  in  an  alley  in  a  lumber  yard. 
Feeley  and  the  unknown  man  jumped  out  and  becan  an  assault  on  them,  and  in  the 
mdl6e  that  followed,  Feeley  drew  a  revolver  and  shot  Glasseknapp  in  the  arm,  fired  a 
second  shot  which  left  powder  grains  under  the  skin  of  one  Jonnson's  face,  and  was 
about  to  fire  a  third  shot  at  the  officer,  who  was  protecting  these  men,  when  the  officer 
shot  and  killed  Feeley.  The  coroner's  jury  exonerated  the  sj^ecial  officer,  their  ver- 
dict being  justifiable  homicide. 

Albert  A,  Galium  testified  that  on  June  21,  1906,  on  his  way  to  work  he  was  stopped 
by  four  striking  molders.  One  Spinti  called  him  a  "dirty  scab"  and  threatenea  to 
knock  his  head  off  if  he  did  not  quit  work.  Three  other  strikers  called  him  vile  and 
abusive  names.  June  23  was  again  stopped  by  strikers,  who  called  him  vile  names 
and  threatened  him  with  violence.  Still  later  he  was  accosted  by  other  strikers  and 
told  they  would  "  land  him  sooner  or  later,  if  not  on  the  street,  then  at  his  home. " 
On  another  occasion  seven  strikers  called  him  "dirty  scabs"  and  threatened  "to  do 
him  up"  if  he  continued  at  work.     (Circuit  court,  Milwaukee  County,  Wis.) 

Wilnam  Zuehlsdorf  testified  that  on  August  6,  1906,  on  his  way  home  from  work 
he  was  accosted  by  two  striking  iron  molders,  pickets.  One  of  them  said:  "We 
won't  let  you  keep  your  job;  you  can  keep  it  for  a  while,  but  we  will  get  you  mighty 
soon ;  we  will  see  tnat  the  boss  fires  you . ' '  These  same  pickets  followed  and  threatened 
him.    (Circuit  court,  Milwaukee  CJounty,  Wis.) 

Arthur  Richard  testified  that  on  August  7,  1906,  on  his  way  to  work  he  was  stopped 
by  two  striking  molders,  pickets,  and  one  of  them  said :  "  I  have  got  you  now,  and 
I  want  to  know  when  you  are  going  to  quit;  if  you  do  not  quit,  we  will  knock  your 

head  off;  you  are  scabbing;  look  out,  the  bunch  is  looking  for  you,  and  they 

will  fix  you."    (Circuit  court,  Milwaukee  County,  Wis.) 

David  Davis  testified  that  on  August  7,  1906,  he  and  two  companions  were  met  by 
a  number  of  striking  molders,  who  attempted  to  persuade  them  to  quit  work,  and 
their  refusal  to  do  so,  they  were  called  all  sorts  of  vile,  abusive,  and  filthy  names  and 
threatened  with  death.  Davis,  in  fear  of  injury  being  done  him,  ran  away.  (Circuit 
court,  Milwaukee  County,  Wis.) 

Richard  Adams  testified  that  on  August  7,  1906,  on  leaving  the  works,  he  and 
two  companions  were  accosted  and  stopped  by  several  striking  iron  molders,  who 
attempted  to  persuade  them  to  quit  work,  and  on  their  refusal  to  do  so  were  called 
vile,  abusive,  and  filthy  names,  and  were  told  that  if  they  returned  to  work  in  the 
morning  they  would  kill  the  bunch  of  them.  That  one  Kelly  struck  Adams  a  violent 
blow  in  the  back  with  his  fist.  In  fear  of  further  injui-y  affiant  ran  away.  (Circuit 
court,  Milwaukee  County,  Wis.) 

Raymond  Dunham  testified  that  on  August  7,  1906,  himself  and  two  companions 
were  overtaken  by  three  striking  iron  molders,  who  endeavored  to  get  them  to  quit 
work.  They  refused  to  do  so.  One  Kelley  called  affiant  vile,  abusive,  and  filthy 
names  and  threatened  to  kill  affiant  and  companions  if  they  returned  to  work  in  the 
morning.  Kelley  pulled  afiiant  off  the  fence,  and  turned  and  struck  him  a  violent 
blow  in  the  back  neai*  the  neck.  In  fear  of  further  injury,  affiant  and  companions  ran 
away.    (Circut  court,  Milwaukee  County,  Wis.) 

Frank  Trost,  watchman,  testified  that  on  July  21,  1906,  a  crowd  of  20  persons,  in- 
cluding several  of  the  striking  iron  molders  entered  the  premises  of  the  plant,  and  he 
ordered  them  off.  Thereupon  one  Gruebner,  a  striking  iron  molder,  refused,  became 
angry  and  with  others  of  the  strikers  attempted  to  strike  afiiant,  and  he  was  force<l 
with  the  aid  of  another  watchman,  to  close  the  gate  to  prevent  bloodshed.  (Circuit 
court,  Milwaukee  County,  Wis.) 

August  6,  1906,  at  night;  three  apprentice  boys  employed  by  the  National  Brake  & 
Electric  Co.,  were  assaulted.    Affidavits  were  secured,  but  no  arrests  were  made 
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because  of  fear  of  the  apprentice  boys  to  testify  against  their  assaulters,  who  were 
union  pickets. 

October  16,  1906,  the  night  furnace  man  of  the  National  Brake  &  Electric  Co.  foun- 
dry, went  into  a  saloon  to  get  beer  for  his  lunch,  and  was  attacked  by  five  pickets, 
who  injured  him  severely. 

Walter  Andrewski,  police  officer,  testified  that  on  October  24,  1906,  he  saw  one 

Henning  and  other  stnkers  stop  one  of  the  guards  and  take  hold  of  him.    The  officer 

told  Henniiu^  not  to  bother  tnese  people  when  they  were  eoing  home  from  work. 

Henning  ordered  the  officer  to  search  tne  guard,  and  was  told  by  the  officer  to  mind 
i_i_i_._-  J  V        ,,•       «..,„,  ,,       .      .  'on  the  officer, 

you  fellows 

was  arrested. 

(United  States  circuit  courtr Milwaukee,  Wis.) 

Thomas  Englis,  guard,  testified  that  on  October  24,  1906,  while  escorting  two  non- 
union men  home  horn  work,  he  was  8tox>ped  by  stiikers,  jostled,  and  shoved  around 
and  called  vile  names.    (United  States  circuit  court,  Milwaukee,  Wis.) 
William  Harriman  testified  that  on  October  24, 1906,  he  was  stopped  by  strikers  and 

gushed  of!  the  sidewalk,  called  vile  and  filthy  names,  and  "scab.  At  another  lime 
e  was  assaulted  by  pickets  and  received  a  blow  wbich  blackened  his  eye.  (United 
States  circuit  court,  Milwaukee,  Wis.) 

William  Powell  testified  that  on  October  24,  1906,  he  was  stopped,  blackguarded, 
jostled,  and  pushed  about  and  called  scurrilous  names,  while  on  his  way  home  from 
work,  and  was  obliged  to  seek  safety  in  a  police  station.  On  other  occasions  he  was 
molested  frequently  by  being  threatened  by  strikers,  who  told  him  to  quit  work  or  they 
would  know  the  reason  why.    (United  States  circuit  court,  Milwaukee,  Wis.) 

Steve  Ghrobat  testified  that  on  October  16,  1906,  on  going  home  from  work,  one 
Schmidt  and  two  other  strikers,  pickets,  accosted,  threatened,  and  assaulted  him. 
Schmidt  was  afterwards  convicted  for  violating  the  injunction  in  this  assault  and 
sentenced  to  imprisonment.    (United  States  circuit  court,  Milwaukee,  Wis.) 

Joe  Ciepluch  testified  that  on  October  12,  1906,  he  was  followed  to  his  home  by  four 
strikers  I  one  of  them  struck  him,  all  of  them  swore  at  him  and  threatened  him  with 
bodily  mjury,  and  to  kill  and  shoot  him.    He  was  chased  from  the  street  car  to  his 

gate.    The  next  morning,  on  his  way  to  wqrk,  he  encountered  five  striking  pickets; 
e  was  threatened  with  death  if  he  did  not  quit  work.    (United  States  circuit  court, 
Milwaukee,  Wis.) 

Charles  F.  Buschman  testified  that  on  October  12,  1906,  a  crowd  of  strikers  circled 
around  him,  one  of  whom  said :  "Let's  beat  him " ;  he  ran  to  a  street  car  platform,  and 
one  of  the  crowd  struck  at  him;  there  were  some  six  or  eight  strikers  in  tne  crowd,  and 
they  told  the  motorman  to  put  him  off,  and  called  him  all  sorts  of  vile  names.  (United 
States  circuit  court,  Milwaukee,  Wis.) 

Frank  Buck  testified  that  on  October  3,  1906,  he  was  threatened  bv  three  strikers, 
who  stopped  him  and  told  him  that  if  he  did  not  stop  work  they  would  split  his  head 
open.    (United  States  circuit  court,  Milwaukee,  Wis.) 

Adam  Nowak  testified  that  on  October  8,  1906,  he  was  stopped  by  three  strikers, 
one  of  whom  struck  him  a  severe  blow  on  his  eye,  injuring  him  so  much  that  a  doctor 
was  summoned.    (United  States  circuit  court,  Milwaukee,  Wis.) 

John  Duroyy  testified  that  on  November  1,  1906,  he  was  accosted  by  one  Kirby, 
who  called  him  an  obscene  and  scurrilous  name,  saying,  '*6ro  out  or  we  will  get  you." 
Kirby  and  another  man,  both  being  pickets,  followed  nim,  striking  him  on  the  back 
of  the  head,  knocking  him  down  in  a  ditch,  afterwards  taking  his  overcoat  and  running 
away.    (United  States  circuit  court,  Milwaukee,  Wis.) 

John  Holzbach  testified  that  he  was  followed  to  the  street  car  by  strikers  frequentlv 
and  surrounded  and  called  obscene  names.    The  strikers  threatened  to  ''get  him. 
(United  States  circuit  court,  Milwaukee,  Wis.) 

Stephen  Jister  testified  that  on  his  way  to  work  one  morning,  two  strikers  stopped 
hini  as  he  was  crossing  a  vacant  lot  and  asked  him  where  he  was  working.  On  his 
repi]^,  they  struck  him,  threw  him  down,  and  when  he  arose  he  missed  $9,  which  he 
had  in  his  pocket.    (United  States  circuit  court,  Milwaukee,  Wis.) 

Edward  Schraufnagel  testified  that  on  about  October  1, 1906,  as  he  was  going  to  work 
one  morning,  he  was  threatened  by  a  striker,  who  said,  "You  will  get  it  some  day." 
(United  States  circuit  court,  Milwaukee,  Wis.) 

Jacob  Nowitzki  testified  that  on  October  1,  1906,  one  Thomas,  a  picket,  told  him 
it  would  be  better  for  him  to  quit  his  job  and  help  the  union  men  out.  Thomas  said, 
*' We  will  let  you  fellows  work,  but  John  Holzbach,  we  will  get  him,  anyhow. ' '  (United 
States  circuit  court,  Milwaukee,  Wis.) 

Frank  Strzyewski  testified  that  a  striker  wearing  picket  button  No.  38  said  to  him, 
**  You  had  better  quit  work  or  you  will  have  a  good  Ucking  coming  to  you."  (United 
States  circuit  court,  Milwaukee,  Wis.)  ^ 
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Gu8  Freeoe  testified  that  during  October,  1906,  he  was  threatened  by  one  of  the 
strikers,  who  said  to  him,  "You  will  get  it  some  day."  He  was  threatened  at  other 
times,  and  asked  for  a  guard  to  protect  him  goin^  to  and  from  work,  and  the  guard  was 
furnished  him.    (United  States  circuit  court,  Milwaukee,  Wis.) 

I^eo  Leonardo  testified  that  on  May  15,  1906,  he  was  assaulted  by  one  Skonizny,  a 
striker.  Skonizny  was  convicted  of  assault  and  battery  and  fined.  (Police  court, 
Milwaukee,  Wis.) 

Phillip  Rich  testified  that  on  May  15, 1906,  he  was  assaulted  by  one  Skonizny,  a 
striker.  Skonizny  was  convicted  of  assault  and  battery  and  fined.  (Police  court, 
Milwaukee,  Wis.) 

Manus  Patton  testified  that  on  September  13,  1906,  he  was  assaulted  by  Austin 
Slattery,  a  striker,  who  beat  him  severely.  Slattery  was  fined  $10  and  costs.  (Police 
court,  Milwaukee,  Wis.) 

Jos.  Sieiowski  testified  that  on  January  4,  1907,  or  previously,  he  had  been  intimi- 
dated ana  called  "scab"  by  one  Hart,  a  striker.  Hart  was  fined  $5  for  this  offense. 
(Police  court,  Milwaukee,  Wis.) 

Frank  Nowicki  testified  that  on  October  31, 1906,  he  was  followed  on  his  way  home 
and  assaulted  by  the  Poziecel  brothers  and  knocked  down  and  kicked  severdh^,  for 
which  his  assailants  were  arrested  and  fined  |5.    (District  court,  Milwaukee,  Wis.) 

William  Struck  testified  that  on  November  23,  1906,  he  was  assaulted  byone  Hen>- 
ning.    For  this  assault  Henning  was  fined  $4.    (Police  court,  Milwaukee,  Wis.) 

Louis  Starke  testified  that  on  December  14, 1906,  he  was  assaulted  by  three  striking 
molders  and  kicked  in  the  head  and  both  eyes  blackened.  The  three  strikers  who 
committed  this  assault  were  each  fined  |10.    (Police  court,  Milwaukee,  Wis.) 

George  Eastwood  testified  that  on  May  11, 1906,  he  was  assaulted  by  one  Ezwinski, 
a  strikmg  molder.  Defendant  was  found  guilty  and  sentence  suspended.  (Police 
court,  Milwaukee,  Wis.) 

Art.  Johnson,  on  August  20,  1906,  was  followed  bv  one  Hopper,  a  striking  molder, 
who  ran  up  behind  Johnson  and  struck  him  on  the  nead  and  tnen  ran  away. 

A.  £.  Mason  on  August  21,  1906,  was  chased  and  intimidated  by  one  Gib.  Thomp- 
son, a  striking  molder. 

Caspar  Stizyzanski  on  August  24,  1906,  was  assaulted  by  one  Slattery,  a  striking 
molder. 

John  Ratajewski  on  August  7,  1906,  was  assaulted  by  two  striking  molders,  one  of 
whom  was  Slattery. 

John  Schmelski  on  August  7,  1906,  was  assaulted  by  two  striking  molders,  one  of 
whom  was  Slattery. 

Mike  Berkowski  on  September  11, 1906,  was  assaulted  by  one  Porath  and  struck  in 
the  face. 

Richard  ComerfQ(d,  on  September  12,  1906,  was  attacked  by  strikers  and  beaten 
into  insensibility,  head  and  face  battered,  and  several  of  his  teeth  knocked  out.  He 
was  unconscious  when  picked  up  and  taken  to  the  hospital. 

Thomas  Ga^nier  was  a  union  molder  in  the  employ  of  AUis-Chalmers  Co.  prior  to 
the  strike  and  went  out  with  other  union  members.  On  September  10,  1907,  he 
resigned  from  the  union  and  returned  to  work  for  the  company.  On  the  night  of 
September  12,  1907,  while  standing  in  his  kitchen  a  revolver  bullet,  fired  from  the 
street  through  the  window  by  an  unknown  person,  struck  him  in  the  thigh.  As  a 
result  of  this  shot  he  is  partiallv  crippled  for  life. 

The  continuous  resort  to  violence  by  the  iron  molders'  union  strikers  against  the 
nonunion  employees  of  the  Allis-Ohalmers  Co.,  as  shown  herein,  compelled  applica- 
tion for  injunction,  which  was  duly  granted  and  af towards  violated  by  21  individual 
members  of  said  striking  union. 

Fourteen  of  the  21  were  tried  and  found  guilty  of  contempt  of  court.  Sentence  waa 
suspended  during  good  behavior  and  the  right  reserved  to  cause  them  to  appear  in 
court  and  inflict  sentence. 

The  other  7  of  the  21  were  adjudged  guilty  of  disobedience  to  and  violation  of  the 
injunctional  order  as  charged  and  sentence  passed  upon  them  as  follows: 

Days  in  the  oommon  jail . 

Joseph  Jagodzinski 15 

D.  Lonergan 30 

John  Lutz 30 

Michael  KatzbatQm 30 

John  Schmidr. 30 

William  I^hning 40 

Anthonv  Gutkowski 60 

(United  States  circuit  court,  Milwaukee,  Wis.) 
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At  West  Aliis,  Milwaukee,  the  AUiB-Chalmere  Co.  established  a  boarding  and  lodging 
place  inside  the  walls  of  the  property,  because  many  of  the  nonunion  men  refused  to 
work  unless  housed  and  fed  within  the  plant  and  many  of  them  during  the  period  of 
their  employment  and  until  all  violence  ceased  would  not  venture  outside  in  fear  of 
violence  at  the  hands  of  the  strikers  and  union  pickets. 

John  Gondeck  testified  that  on  August  19,  1906,  while  on  his  way  home  he  was  grab- 
bed by  the  arms  by  one  Bureta,  who  said  "You  used  to  be  one  of  oiu*  brothers,*'  then 
struck  him  a  violent  blow  in  the  face,  inflicting  a  bruise.  There  were  five  other  men 
with  Bureta.  Gondeck's  wife  saw  the  assault  and  ran  out  of  the  house  with  a  pistol  to 
protect  her  husband,  and  his  assailants  thereupon  ran  away.  (Circuit  court,  Mil- 
waukee, Wis.) 

Henry  Flaherty,  July  20, 1906,  was  walking  with  his  brother  Daniel  when  one  Frank 
Cahill  collided  with  Ihuiiel  and  called  the  brothers  '* cowards"  and  obscene  names; 
then  proceeded  to  take  off  his  coat,  threatening  to  whip  them.  Seven  or  eight  other 
men  were  with  Ctdiill  at  the  time,  and  later  the  crowd  increased  to  20,  and  one  Sterling, 
without  warning,  struck  Henry,  knocking  him  down,  and  others  attacked  Daniel  and 
knocked  him  down  also,  and  the  crowd  pursued  the  brothers  to  their  home,  and  one 
James  Henry,  a  striker,  forced  the  door  open  partly  and  was  ejected,  and  again  returned 
and  pounded  on  the  door,  terrifying  Henry's  wife.    (Circuit  court,  Milwaukee,  Wis.) 

Daniel  Flaherty  made  sufaatantially  the  same  affidavit  as  Henry  Flaherty.  (Circuit 
court,  Milawukee,  Wis.) 

Herman  Rudolph,  testified  that  in  Julv,  1906,  one  Muehlman  came  to  his  home  and 
tried  to  persuade  him  to  quit  work,  and  on  refusing  to  do  so  Muehlman  said:  *'It  is 
getting  dark  now,  and  you  have  to  go  by  my  place  when  you  put  your  horse  in  the 
pasture,  and  if  I  should  shoot  you  nobody  would  know  anything  about  it."  July, 
i906,  as  affiant  was  going  to  his  home,  he  was  accosted  by  one  Grahm  and  another 
striker,  and  Grahm  said,  '*  Let  us  turn  around  and  take  a  square  look  at  that  star  scab." 
July  20,  1906,  going  home  from  work,  he  was  intimidated  by  one  Lad  wig,  a  striker, 
who  advanced  toward  him  with  his  arms  in  a  threatening  attitude  and  talking  in  anger, 
but  saw  an  officer  across  the  street  and  retreated  to  a  saloon.  (Circuit  court,  Milwau- 
kee, Wis.) 

Sig.  Jamkowski,  Frank  Lewandowski,  Stan.  Groskinski,  June  5, 1906,  were  attacked 
by  strikers'  pickets,  who  drew  knives  and  threatened  them. 

Michael  Langer,  union  molder,  June  18, 1906,  was  fined  $20  and  costs  or  four  months 
in  prison  for  breaking  into  a  foundry  and  smashing  molds.     He  was  caught  in  the  act. 

Steve  Bostwick,  August  28,  1906,  was  assaulted  by  union  molders  in  the  saloon  of 
Joseph  Crawford,  a  union  sympathizer,  badly  beaten,  cut  over  the  eye  and  head 
bruised.    Was  taken  to  the  Emergency  Hospital. 

Walter  Dages,  July  9,  1906,  was  assaulted  by  three  union  pickets  named  Hoppe, 
Szynak,  and  Wochwrak:  he  was  knocked  down  and  while  down  drew  his  revolver 
and  fired  three  shots  and  his  assailants  ran  away.  This  happened  at  noon  while  Dages 
was  on  his  way  to  work. 

William  Meigell,  July  18,  1906,  was  on  a  visit  to  friends  in  the  foundry;  he  was 
assaulted  by  strikers  and  injured  severely,  was  taken  to  a  hospital  where  hie  wounds 
were  dressed. 

L.  Winslow,  August  25,  1906,  was  laid  off  and  on  departing  from  the  works  was  fol- 
lowed by  union  pickets  and  assaulted,  and  in  the  mdl6e  dropped  his  grip  and  ran  to  the 
railroad  station.    The  police  recovered  the  grip. 

Herman  Koretz,  August  26, 1906,  was  assaulted  and  beaten  by  union  pickets  who  led 
him  into  a  saloon;  he  was  struck  and  kicked  and  one  of  his  arms  injured.  After  ren- 
dering him  nearly  insensible,  hia  assaulters  ran  out  of  the  back  door  of  the  saloon.  He 
was  previously  offered  $5  per  week  if  he  would  quit  work. 

Fnuik  Carpenter,  George  Sullivan,  September  11. 1906.  were  assaulted  by  three  union 
pickets  and  severely  injured  as  they  were  passing  some  freight  care.  The  pickets  came 
from  behind  the  freight  cars. 

COLUMBUS,    OHIO. 

Nine  foundries  employing  under  normal  conditions  nearly  300  workmen  were  btruck 
by  the  iron  molders'  union  at  Ck)lumbus,  Ohio,  on  July  5,  1906,  because  of  the  refusal 
of  proprietors  to  pennit  the  establishment  of  obnoxious  union  conditions  in  their  plants. 
The  course  of  the  strike  was  marked  by  riots  precipitated  by  union  iron  molders. 
Excerpts  from  affidavits  relating  incidents  of  lawlessness  are  presented  herewith. 

Julian  S.  Williams  testified  that  on  August  4, 1906,  on  going  home  from  work  he  was 
accosted  by  two  strikers  who  called  him  "scab "  and  "liar."  He  was  struck  a  violent 
blow  in  the  face,  cutting  it  seriously.     (Common  pleas  court,  Franklin  County,  Ohio.) 

Thomas  S.  Proctor  testified  that  on  August  11, 1906,  as  he  was  entering  the  ^te  of  the 
foundry,  he  was  stopped  by  ^ve  strikers,  one  of  whom  struck  him  violently  with  his  fitt 
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and  another  one  struck  at  him  with  a  heavy  stick,  wounding  him  on  the  breast  and  on 
the  hand.    (Common  pleas  court,  Franklin  County,  Ohio.) 

Howard  S.  Riddle  testified  that  on  July  16, 1906,  as  he  was  at  the  gate  of  the  plant 
he  was  accosted  by  one  Crooks,  a  striker,  who  said  to  him:  '^  I  will  kill  you  if  you  bring 
any  more  scab  molders  into  this  plant  in  your  automobile. '*  (Common  pleas  court, 
Franklin  County,  Ohio.) 

Alfred  Blake  testified  that  on  July  14,  1906,  as  he  was  leaving  work  he  was  set  upon 
by  several  strikers  and  struck  several  blows  about  the  head  and  face  and  one  striker 
struck  him  over  the  head  with  a  heavy  stick.  (Common  pleas  court,  Franklin  County, 
Ohio.) 

Carl  H.  Anthony  testified  that  on  July  16,  1906,  he  left  the  company's  office  in  ftii 
automobile,  and  on  passing  a  crowd  of  striken  a  stone  was  thrown  by  one  of  them, 
hitting  him  on  the  arm,  and  he  was  hooted  and  jeered  at  by  them.  (Comm  n  pleas 
court,  Franklin  County,  Ohio.) 

Edwin  R.  Merrill  testified  that  on  July  16,  1906,  he  saw  the  man  who  threw  the 
stone  at  Anthony;  it  came  from  a  crowd  of  strikers  which  had  been  constantly  picketing 
the  plant.  This  crowd  of  strikers  was  very  noisy  and  riotous.  (Common  pleas  court, 
Franklin  County,  Ohio.) 

Homer  Crowe  testified  that  on  August  4,  1906,  he  was  surrounded  by  a  crowd  of 
strikers  near  the  plant  and  forcibly  detained  from  goin^  home  and  roughly  handled 
until  a  crowd  of  citizens  gathered  and  the  manager  came  m  an  automobile  and  rescued 
him  from  further  harm.    (Common  pleas  court,  Franklin  County,  Ohio.) 

Edward  D.  King  testified  that  on  July  23,  1906,  he  saw  a  crowd  of  strikers  throw 
stones  and  bricks  at  the  fence  and  building  of  plant;    On  July  31  such  act  was  re- 

geated  and  a  brick  was  thrown  directly  at  him  and  a  great  many  bricks  struck  Uie 
uilding  and  mateiial  of  the  company.    (Common  pleas  court,  Fntnklin  county,  Ohio. 

Charles  Martindale  testified  that  on  November  7,  1906,  on  leaving  work  and  about 
to  board  a  street  car,  he  was  seized  by  the  arms  and  forciblv  detained,  hooted  at, 
jeered,  and  cursed.  He  broke  away  from  his  assailants  and  tooK  refuge  in  a  street  car. 
(Common  pleas  court,  Franklin  County,  Ohio.) 

Ned  Thatcher  testified  that  on  November  7,  1906,  he  was  with  Martindale  and  was 
seized  by  the  same  crowd,  one  of  whom  took  hold  of  his  throat  and  another  struck  at 
him.    He  escaped  to  a  street  car.    (Common  pleas  court,  Franklin  County,  Ohio.) 

Nicholas  Eicnenlaub  testified  that  on  July  13,  1906,  he  was  visited  at  his  residence 
by  two  striking  molders  who  tried  to  coerce  him  to  quit  work,  and  on  his  refusal  went 
into  his  yard  and  menaced  and  threatened  to  ''tear  him  limb  from  limb  like  a  cat." 
On  another  occasion  one  of  these  men  shouted  at  him:  ''I  will  get  you  and  I  will  get 
you  right."  On  August  23,  1906,  going  home  from  work  he  boarded  a  street  car,  and 
was  followed  by  three  strikers  and  prevented  from  leaving  the  car  at  his  home.  He  was 
grabbed  bv  the  arm  and  one  of  these  men  said:  ''There  is  one  use  of  talking  longer  to 
that"  (followed  by  a  scurrilous  name).  He  was  then  struck  a  blow  back  of  the  ear. 
(Common  pleas  court,  Franklin  County,  Ohio.) 

W.  J.  Lang;Bton  testified  that  on  August  23,  1906,  he  was  accosted  by  one  Finneran, 

who  said  to  him: ' '  You  can  stay  here  if  you  want  to;  that  injunction  isn't  worth  a  d 

anyhow."  Another  striker  called  him  a  saphead  and  preceded  it  by  a  profane  and 
scurrilous  name.    (Common  pleas  court,  Franklin  County,  Ohio.) 

J.  W.  Ward  testified  that  he  was  going  home  from  work  and  was  surrounded  bv  five 
or  six  strikers,  who  took  hold  of  him  by  the  wrists.  He  defended  himself  and  broke 
away  from  them.    (Common  pleas  court,  Franklin  County,  Ohio.) 

Judson  Haley  testified  that  he  was  goin^  home  from  work  with  Ward  and  was  also 
stopped  by  the  same  crowd,  who  grabbed  him  by  the  arm.  He  broke  away  from  thein 
and  was  pursued  by  them  for  two  blocks.  (Common  pleas  coiut,  Franklin  County, 
Ohio.) 

Smith  Tomey  testified  that  on  August  12,  1906,  he  was  the  janitor  of  a  foundry,  and 
while  walking  along  near  the  works  ne  was  held  up  by  one  Gavin,  a  striker,  who  laid 
hold  of  Mm  and  searched  him  for  a  revolver.  A  police  officer  appearing,  prevented 
him  from  injury.    (Common  pleas  court,  Franklin  County,  Ohio.) 

John  Holmes  testified  that  on  August  18,  1906^  he  was  surrounded  by  five  striking 
molders  who  demanded  of  him  he  should  not  disclose  the  names  of  any  spies  to  the 
company's  officers,  whom  the  union  would  put  in  the  works  under  pretense  of  being 
nonunion  molders;  that  he  would  suffer  injury  if  he  did  so.  They  seized  hold  of 
Holmes  and  tried  to  force  him  up  the  stairs  to  the  union  hall.  One  of  the  strikers 
struck  him  a  heavy  blow  over  the  right  eye  and  another  of  them,  one  Miller,  held  a 
lai^e  iackknife  in  his  hand.  Holmes  broke  away  and  ran  for  safety.  He  was  fre- 
ouentlv  threatened  and  ui^ged  to  assist  in  injuring  the  employees  bv  tampering  with 
the  molds,  so  that  the  molten  metal  would  explode  and  burn  the  employees.  (Common 
pleas  court,  Franklin  County,  Ohio.) 
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The  coiirt  commented  upon  the  evidence  presented  as  follows: 
"On  the  evening  of  November  9, 1906,  certain  employees  left  the  plant  in  a  body  to 
take  street  cars  to  their  homes,  accompanied  by  a  detail  of  six  or  more  policemen. 
A  bodv  of  men,  many  of  whom  were  strikers,  followed  them,  marching  on  the  opposite 
side  of  the  street.  The  opposite  crowd  increased  in  numbers  and  from  its  direction 
came  derisive  cries  and  hoots  and  the  officers  claim  that  bricks  and  stones  were  hurled 
by  the  opposing  crowd  at  the  nonunion  men  and  officers.  The  officers  lined  the 
employees  (nonunion)  up  against  a  billboard  to  wait  for  the  cars  and  the  other  crowd 
(strikers)  lined  up  on  the  opposite  side  of  the  street,  still  hooting  and  jeering.  An 
argument  started  between  a  striker  named  Finneran  and  a  nonunion  man  named 
Brenneman,  and  Finneran  was  knocked  down,  shots  were  fired,  but  the  officers  were 
unable  to  locate  who  fired." 

The  court  also  found  that  the  strikers  had  established  a  headquarters  near  the  com- 
pany's plant  and  for  several  months  maintained  pickets  to  watch  the  new  men  em- 
ployed by  the  company;  and  in  addition  to  the  pickets  the  strikers,  varying  in  num- 
Dens  from  10  to  60,  haa  congregated  near  the  plant  at  about  the  time  the  employees 
quit  work,  evidently  for  the  purpose  of  creating  trouble.  (Common  pleas  court, 
Franklin  County,  Ohio.) 

CHICAGO,  ILL. 

Over  700  union  iron  molders  and  core  makers  went  on  strike  in  Chicago  May  1 
1906,  as  a  part  of  the  previousl>r  concocted  scheme  of  the  national  molders'  organi' 
zation  to  compel  foundry  proprietors  throughout  the  United  States  to  grant  formal 
recognition  of  the  union  by  the  signing  of  an  agreement  to  employ  members  of  the 
union  onl^-  The  progress  of  this  strike  was  punctuated  with  the  customary  coercion 
and  intimidation  by  the  members  of  the  iron  molders'  organization  in  their  treatment 
of  the  independent  workmen  who  accepted  employment  in  the  struck  plants.  A 
r^sum6  of  a  portion  of  this  lawlessness  is  set  forth  in  excerpts  taken  from  affidavits  of 
the  molested  workmen. 

M.  J.  Mulvey,  nolice  officer,  testified  that  on  September  8,  1906,  he  was  accosted  by 

a  striker,  who  saia :  "  I  suppose    ou  are  going  in  there  to  get  that bunch  of  scabs; 

you  are  a  coward;  you  arc  afraid  to  say  anything;  we  will  get  you  and  your  gang  when 
you  come  out  to-night . ' '  This  was  accompanied  by  vile  and  scurrilous  names .  These 
strikers  entered  a  saloon,  came  out  with  a  large  china  pitcher,  took  hold  of  affiant's 
arm,  struck  him  a  violent  blow  over  the  eye,  cutting  open  his  head,  reauiring  him  to 
secure  the  attendance  of  a  physician.  Assailant  was  arrested  and  a  moo  which  gath- 
ered attempted  to  release  him  going  to  patrol  box.  One  of  the  mob  asked  assailant: 
*' Was  it  you  that  gave  it  to  him,  Chuck?"    Assailant  replied:  "Sure  I  did;  I  gave  it 

to  the  big .    I  gave  it  to  him  with  the  growler. ' '    (Superior  court, 

Chicago,  111.) 

Peter  Gieles,  testified  that  on  July  20,  1906,  in  company  with  an  officer,  he  was 
accosted  by  a  striking  iron  molder  and  threatened  if  he  went  back  to  work  in  the 
foundry  he  would  be  killed.    (Superior  court,  Chicago,  111.) 

Michael  Miller,  testified  that  on  July  28,  1906.  about  midnight,  stones  were  thrown 
through  the  front  windows  of  his  home  by  striking  molders,  shattering  all  the  glass 
therein.  On  August  1, 1906,  stones  were  again  thrown  through  his  windows  and  against 
his  house,  causing  him  to  move  away  and  keep  secret  his  next  place  of  abode.  (Su- 
perior court,  Chicago,  111.) 

Julius  Pulaski,  teertified  that  on  June  15,  1906,  on  going  home  he  was  approached  by 
three  men  believed  to  be  striking  molders,  who  violently  beat  and  wounaed  him,  after 
asking  his  place  of  employment.  One  of  his  assailants  seized  a  piece  of  slag  or  iron 
and  beat  afnant  over  the  head  with  great  force  and  violence.  Another  struck  him  over 
the  right  eye  and  continued  to  beat  him  about  the  headt  face,  and  body  until  he  broke 
away.  On  August  20,  1906,  on  going  home  affiant  was  accosted  by  three  strikers,  one 
of  whom  said,  **If  you  go  back  to  work  to-morrow  I  will  kill  you."  (Superior  court, 
Chicago,  111.) 

Welda  Dugan,  testified  that  on  July  24,  1906,  on  going  home  a  striking  molder  fol- 
lowed him  3  blocks  insisting  on  talking  with  him;  affiant  refused,  whereupon  the 
striker  said:  "We  will  talk  to  vou,"  at  same  time  addressing  to  him  vile  and  indecent 
language.    (Superior  court,  Cnicago,  111.) 

John  Shinkus  testified  that  on  September  9,  1906.  sitting  in  front  of  his  home  was 
assaulted  by  a  striker,  who  beat  him  over  the  head  with  a  piece  of  iron  casting,  8 
inches  long  and  1  inch  in  diameter;  also  threw  him  down  on  the  sidewalk,  striking 

him  another  blow  in  the  eye  with  this  instrument,  and  said.  "You — ; —  scab, 

I  will  fix  you;  don't  you  go  to  work  on  that  job  again;  if  you  do,  1  will  kill  you." 
(Superior  court,  Chicago,  111.) 
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F.  H.  Bknding.  superintendent,  testified  that  molders  and  coremakejrs  on  strike 
instituted  system  of  pickets  about  his  plant,  maintaining  it  over  four  months;  these 
pickets  approached  the  foundry,  requesting  nonunion  men  to  quit,  calling  them 
"scabs,"  "finks,"  etc.  Pickets  followed  and  watched  nonunion  men  when  thejr  left 
the  plant.  On  several  occasions  affiant  had  talked  with  nonunion  molders  desiring 
to  work  in  the  foundry,  but  on  learning  it  was  picketed  by  members  of  the  iron  molderr 
union,  these  nonunion  men  told  him  (afiiant)  they  feaml  injury  and  did  not  dare  to 
work  as  long  as  picketing  was  maintained.    (Superior  court,  Chicago,  III.) 

Ernest  F.  Zitzewitz,  president  Sheffield  Foundry  Co.,  testified  that  in  July,  1906, 
his  company  was  making  castings  for  the  AUis-Chalmers  Co.,  and  while  so  engajged 
on  the  26th  of  July,  19()6,  one  James  Brown,  representing  the  iron  molders'  union, 
called  and  said  to  affiant:  ''You  have  got  to  shut  down  on  that  work.  Our  men  have 
orders  not  to  do  any  A  llis-Chalmers  work ,  as  that  is  a  struck  shop. ' '  Affiant  avers  that 
he  regarded  said  Brown's  instructions  as  a  direction  or  order  which  would  be  enforced 
if  necessary  by  boycotting  against  his  company  by  calling  a  strike  of  the  iron  molders 
and  coremakers  employed  therein  or  by  other  coercive  measures.  Affiant  further 
avers  that  he  obeyed  the  direction  of  the  union  as  expressed  by  said  Brown  and  refused 
to  continue  to  do  any  work  for  said  A  llis-Chalmers  Co.,  although  he  greatly  desired  to 
do  80.     (Superior  court,  Chicago,  111.) 

Edward  J.  Welch,  foreman,  testified  that  on  July  26, 1906,  James  Brown,  a  member 
of  the  iron  molders'  conference  board,  said  to  him:  '^I  am  going  to  make  trouble  for 
you  now;  you  have  got  to  stop  making  this  Allis-Chalmeni  work  right  off. "  That 
about  12  or  15  molders  did  leave  his  employ  because  requested  to  turn  out  castings 
designed  for  the  Allis-Chalmera  Co.  and  did  not  return  to  work.  Affiant  further 
averred  that  he  feared  to  undertake  any  of  this  work  in  the  future  on  account  of  incur- 
ring Hie  displeasure  of  the  iron  molders'  union,  and  regards  said  Brown's  action  as 
an  order  from  the  union,  to  be  enforced  if  necessary,  by  a  boycott  against  his  company. 
(Superior  court,  Chicago,  111.) 

Cnarles  K.  Smith  testified  that  about  August  15, 1906,  James  Brown,  a  representative 
of  the  iron  molders'  union,  approached  affiant  and  said:  "What  are  you  doing  with 
the  AUis-Chalmers  work?"  Affiant  advised  him  to  see  the  proprietor,  whereupon 
Brown  told  the  proprietor,  in  these  words,  **  You  might  as  well  throw  out  that  Auis- 
Chalmers  work,  as  the  men  won't  work  on  it;  they  have  my  instructions  not  to  work 
on  it."    Brown  thereupon  wrote  the  proprietor  as  follows: 

Mr.  Jbmes  Brady, 

Manager  Reedy  Foundry  Co. 

Dear  Sir:  Having  recognized  the  patterns  in  your  shop,  known  as  Sullivans,  and 
knowing  them  to  be  Allis-Chalmers  Co.  's  patterns,  and  recognized  by  our  organization 
as  struck  work,  I  hereby  notify  you  to  stop  making  any  more  castings  off  those 
patterns. 

Yours,  respectfully,  James  Brown, 

Representing  Iron  Molders. 
(Superior  court,  Chicago,  111.) 

Harvey  Smith  testified  that  on  August  22, 1906,  he  was  stopped  by  two  pickets,  who 
called  him  names  too  vile  to  be  particularly  set  forth  in  his  amdavit,  and  ^ein^  in  fear 
of  physical  injury  he  ran  away  from  said  pickets.    (Superior  court,  Chicago,  111.) 

Edward  Tate  testified  that  he  was  satisfied  with  his  employment  and  did  not  aesire 
to  be  interviewed  by  striking  molders,  their  pickets,  or  representatives^  but  that  their 

Sicketing  was  a  menace  to  his  safety  and  he  was  in  great  fear  of  physical  injury  and 
ared  not  go  to  and  from  the  foundry  unless  escorted  and  protected  by  a  guard. 
(Superior  court,  Chicago,  111.) 

Columbus  Chase  testified  that  about  August  15,  1906,  on  leaving  the  foundry  was 
stopped  by  three  pickets  ,  who  told  him  in  a  threatening  manner  it  would  be  best  for 
him  to  quit  working,  and  if  he  did  not  quit  he  would  see  what  he  would  get.  On 
August  28  on  leaving  the  plant  he  was  approached  by  about  10  pickets,  one  of  whom 
carried  a  large  stone,  advanced  toward  him  in  a  threatening  manner,  and  a  stone  was 
thrown,  which  narrowly  escaped  striking  him.     (Superior  court,  Chicago,  111.) 

Patrick  J.  Leonard  testifiea  that  on  September  4,  1906,  on  leaving  the  foundry  lie 
was  approached  by  a  molder,  who  said,  **You  better  get  out  of  that  shop  and  get  out 
of  there  quick;  you  will  never  work  another  day  at  thSit  plant;  if  you  were  not  an  old 
man  I  would  wipe  the  streets  with  you  right  now. "    (Superior  court,  Chicago,  111.) 

V.  C.  Rittennouse  testified  that  on  August  10,  1906,  on  going  to  work  he  was 
approached  by  two  men,  members  of  the  iron  molders'  union;  one  told  him  that 
unless  he  stopped  working  for  the  foundry  he  "  would  get  it  later  on. ''  In  fear  affiant 
was  compelled  to  live,  sleep,  and  take  nis  meals  at  the  foundry.  (Superior  court, 
Chicago,  111.) 
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Fred  Schulz  testified  that  on  May  2,  1906,  while  directly  in  front  of  the  foundry 
where  he  was  employed,  he  was  approached  by  four  striking  union  molders,  one  of 
whom  told  him  if  he  continued  to  work  they  would  kill  him,  and  in  fear  he  stopped 
workinjg  that  day.  On  July  30, 1906,  he  was  approached  by  five  strikers,  one  of  whom 
took  violent  hold  of  him  and  said  they  would  kill  him  if  he  did  not  stop  working 
for  the  company.  He  jerked  away  and  escaped  on  a  street  car.  (Superior  court, 
Chicago,  111.) 

William  Noisen  testified  that  on  June  15,  1906,  on  leaving  the  foundry  he  was  fol- 
lowed by  20  union  pickets,  4  of  whom  were  members  of  the  iron  molders'  union 
conference  board;  he  was  followed  4  blocks  when  his  pursuers  overtook  him  and  one 

said:  "What  in are  you  trying  to  do?"    Another  called  out:  "Kill  him;  set 

a  brick  and  knock  his  head  off.  *'  They  took  hold  of  him  and  his  guard  rang  for  Sie 
police  patrol,  on  arrival  of  which  the  crowd  scattered.  Afiiant  further  avers  that  since 
returning  to  work  he  has  lived  entirely  within  the  foundry  where  he  is  employed,  in 
fear  of  being  assaulted  by  union  pickets.    (Superior  court,  Chicago,  111.) 

Nicholafl  Pauly  testified  that  he  began  July  11,  1906,  to  eat,  sleep,  and  live  within 
the  foundry  where  he  was  employed  in  fear  of  being  attacked  and  assaulted  by  union 
pickets  if  he  attempted  to  go  to  and  from  his  home  to  work.  (Superior  court,  Chi- 
cago. 111.) 

Edward  Larkin  testified  on  August  30,  1906,  that  prior  to  that  date  almost  every 
night  as  he  left  the  foundry  where  employed  he  was  followed  by  two  strikers,  usually 
for  a  distance  of  3  or  4  miles,  and  at  various  times  these  strikers  attempted  to  take 
his  picture.  The  strikers  called  him  "scab"  and  other  vile  names,  telling  motormen 
and  conductors  on  street  cars  that  he  was  a  "scab."    (Superior  court,  Chicago,  111.) 

John  Miller  testified  that  on  August  4,  1906,  on  leaving  the  foundry  he  entered  a 

barber  shop,  and  while  there  a  member  of  the  iron  molders'  union  called  him  a  " 

scab,"  took  violent  hold  of  him  and  officers  separated  them;  after  getting  on  the 
street  he  was  again  called  vile  and  abusive  names  and  followed  all  the  way  home 
by  this  striker  and  two  others.    (Superior  court,  Chicago,  111.) 

William  H.  Winslow  testified  on  August  29,  1906,  that  plaintiff,  by  reason  of  picket- 
ing by  the  striking  iron  molders,  it  became  necessary  to  furnish  board  and  sfeepinj^ 
rooms  in  its  plant  for  20  to  25  moldeis  employed  therein  at  great  expense;  plaintin 
was  also  compelled  to  employ  numerous  guards  to  protect  ita  property.  (Superior 
court,  Chicago,  111.) 

August  Larsen  testified  that  July  1,  1906,  he  was  approached  by  a  striker  and  a 
sympathizer  and  the  striker  called  him  vile  and  obscene  names  and  followed  him 
to  his  home,  striking  him  a  violent  blow  in  the  face  and  knocking  him  off  the  steps 
of  his  house.  A  policeman  arrested  both  men,  affiant  was  discharged,  and  the  striker 
fined  $5  and  costs.    (Superior  court,  Chicago,  111.) 

Carl  Dano  testified  that  on  July  20,  1906.  when  going  home  from  the  foundry  he 
was  approached  by  two  striking  molders,  one  of  whom^  told  him  the  best  thing  he 
could  ao  would  be  to  quit  and  if  he  did  not  he  would  get  a  good  licking.  In  fear  of 
this  threat,  affiant  stopped  working  for  the  company  the  next  day,  although  he  much 
desired  to  retain  his  employment.    (Superior  court,  Chicago,  111.) 

Winfield  Jackson  testified  that  on  August  12,  1906,  on  «7oing  to  the  foundry  he  was 
approached  by  five  or  six  men,  who  called  him  ''scab"  and  other  vile  names  and 
struck  him  a  violent  blow  in  the  face.    (Superior  court,  Chicago,  111.) 

John  G.  Koenig  testified  that  since  the  7th  day  of  June,  1906,  he  had  often  seen 
numerous  iron-molder  union  pickets  about  the  foundry,  who  have  called  the  non- 
union molders  vile  and  obscene  names  and  "scabs,"  threatening  them  if  they  would 
come  outside  of  the  plant  they  (the  pickets)  would  beat  them  up.  (Superior  court, 
Chicago,  111.) 

John  Jula  testified  that  on  July  1,  1906,  on  going  to  work  he  was  struck  in  the  back 
of  the  head  with  a  brick,  knocked  to  the  ground,  and  injured  so  that  he  was  unable  to 
go  to  work.    (Superior  court,  Chicago,  111.) 

A.  C.  Hadley  testified  that  about  June  25,  1906,  on  leaving  the  foundry  two  strik- 
ing iron-molder  pickets  accosted  him  and  one  of  them  said  "If  you  do  not  quit  work- 
ing for  that  company  we  will  stop  you  if  we  have  to  kill  you."  On  June  26,  1906, 
the  same  picket  said  "If  you  do  not  stop  working  there  we  will  kill  you."  On  Sep- 
tember 4,  1906,  on  leaving  the  foundry  two  pickets  followed  him  and  Ed.  Strauss,  a 
fellow  workman,  and  said  to  Strauss  "If  you  do  not  quit  work  I  will  kill  you;  you 
won't  work  there  very  long."  One  of  these  pickets  followed  affiant  and  threw  a  bnck, 
striking  him  on  the  jaw,  greatly  bruising  and  wounding  him.  A  great  crowd  of  peo- 
ple assembled  about  him,  among  whom  were  ^\e  or  six  union  pickets  who  had  fol- 
lowed him  from  the  foundry,  one  of  wh<  m  said  " you,  if  you  go  back 

to  work  there  to-morrow  you  won't  go  home  alive;  I  will  kill  you, you," 

(Superior  court,  Chicago,  111.) 
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Joseph  Klom  testified  about  August  13,  1906,  on  going  to  work,  he  was  approached 
by  the  secretary  of  the  iron  molders'  union,  who  said  to  him:  "We  want  you  to  c<Mne 
down  to  the  office  at  once  and  you  had  better  look  out  for  yourself,"  and  thereafter 
this  affiant  received  a  letter,  reading  as  follows: 

Machinery  Moloers'  Union,  Local  No.  233  of  Chicago, 

Chicago,  Augvst  f7,  1906, 
Mr.  Joe  Klum. 

Sir  and  Brother:  You  have  been  chatged  with  violating  section  2  of  article  13 
of  the  constitution,  and  you  arc  hereby  notified  to  be  at  the  business  agent's  office 
on  Friday,  August  31,  at  8  p.  m.,  when  your  case  will  be  taken  up  and  you  will  be 
given  a  hearing. 
[seal.]  Geo.  Herriot, 

Recording  Secretary,  No.  tSS. 
(Superior  court,  Chicago,  111.) 

Edward  Strauss  testified  that  on  September  4,  1906,  he  l^ft  the  foundry  and  was 
accosted  by  two  striking  iron  molders,  one  of  whom  said:  "If  you  do  not  quit  woiic- 
ing  there  I  will  kill  jrou;  you  will  not  work  there  very  long."  These  pickets  followed 
affiant  and  called  him  names  too  vile  to  be  set  forth  in  print.  (Superior  court,  Chi- 
cago, 111.) 

Charles  N.  Secrist  testified  that  on  June  26,  1906,  on  his  way  to  work,  he  met  two 

Sickets,  one  of  whom  said:  *'If  you  do  not  stop  working  we  will  make  you;  if  you 
o  not  quit  we  will  kill  you."    Subsequent  thereto  affiant  on  every  occasion  went 
to  and  from  his  work  under  protection  of  a  police  officer.   (Superior  court,  Chicago,  I II.) 

Charles  Dickerson  testified  that  on  August  29,  1906,  in  going  to  his  home,  whUe 
directly  opposite  the  union  headquarters,  he  was  attacked  h^  two  men,  one  of  whom 
struck  him  on  the  temple  and  the  other  struck  him  on  the  jaw  and  knocked  him  to 
the  ground.     (Superior  court,  Chicago,  111.) 

John  Steinbreclier  testified  that  on  August  29,  1906,  a  striking  molder  told  him 
that  the  union  men  were  going  to  attack  Charles  Dickerson;  that  they  knew  where 
he  lived ,  and  were  going  to  catch  him  somewhere  in  the  neighborhood  of  his  resi- 
dence.    (Superior  court,  Chicago,  111.) 

George  Uickens  testified  that  on  September  5,  1906,  on  leaving  the  foundry, 
he  was  accosted  by  three  strikers,  who  ran  after  him,  and  one  of  them  said:  "We  will 
take  a  shot  at  you  some  night.'*  They  continued  to  follow  him,  pointing  to  him 
and  saying:  "There  goes  three  scabs."    (Superior  court,  Chicago,  111.) 

Louis  Macejaweski  testified  that  on  August  31,  1906,  on  going  to  work  in  the  foundry 
he  was  approached  by  a  striker,  who  said  to  him.  "If  you  don't  quit  working  there  I 
will  knock  your block  off . ' '    (Superior  court,  Chicago,  111 . ) 

Thomas  Spencer  testified  that  about  JiJy  9,  1906,  on  leaving  the  foundry  he  was 
stopped  by  two  striking  pickets,  who  said  to  him  in  an  angry  and  threatening  manner: 
"You  are  taking  our  jobs;  we  give  you  just  a  week  to  get  out  of  there."  (Superior 
court,  Chicago,  111.) 

William  Beyer  testified  that  on  August  28,  1906,  near  his  residence  he  was  accosted 
by  a  striking  molder,  who  said  to  him:  "  I  gave  you  warning  now  not  to  make  any  more 
cores,  and  I  will  watch  you  myself,  and  as  soon  as  you  get  out  of  the  yard  you  will  get 
it."     f Superior  court,  Chicago,  111.) 

Frederick  Poole  testified  that  on  September  4,  1906,  when  near  the  office  of  his 
employer  two  men  accosted  him  and  said:  "Wliat  are  you  watching;  if  you  were  not 

such  an  old ,  I  would  knock  you  down."    One  man  took  violent 

hold  of  him  and  the  other  threatened  him  with  a  large  stone.    (Superior  court,  Chi- 
cago, 111.) 

Anton  Bazata  testified  that  on  the  4th  of  September,  1906,  on  going  to  work  in  the 
foundry  he  was  approached  by  two  men,  one  of  whom  told  him  he  had  better  stop 
working  for  the  company  or  he  would  get  his  head  knocked  off;  that  both  these  mep 
took  hold  of  him,  forced  nim  to  board  another  car  ard  g^)  back  home:  that  eac.h  of  these 
men  had  on  his  coat  a  molders'  union  button.    (Superior  court,  Chicago*  111.) 

Andrew  Sowirzol  testified  that  on  August  22,  1906,  on  leaving  the  foundry  he  was 
approached  by  a  man,  who  said :  '*  If  you  don't  stop  working  I  will  kill  you  if  it  takes  a 
week  or  so  to  do  it."  On  September  5,  1906,  on  leaving  the  foundry  to  go  home  six  or 
seven  men  followed  him  ail  tne  way.    On  arrival  at  home  one  of  these  men  went  up  to 

affiant,  shook  his  fist  in  his  face,  and  said:  "You ,  if  you  don't 

stop  working  at  Henry  E.  Pridmore's  we  will  kill  you."    Owing  to  the  fear  he  had  of 
the  pickets  Re  did  not  return  to  work  on  the  next  day.    (Superior  court,  Chicago,  111.) 

Mike  Staum  testified  that  on  June  8, 1907,  when  going  home  he  was  accosted  by  two 
men ,  one  of  whom  said  to  him:  * '  You  had  better  stop  working  for  the  company ;  you  are 
working  with  a  lot  of  scabs."  Affiant  denied  this,  and  the  man  further  said:  ''You 
are  a liar;  you  are  working  on  the  floor:  you've  got  to  quit  working  there;  if  we 
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catch  you  working  there  again,  maybe  you  will  never  be  able  to  work."  (Sux>erior 
court,  Chicago,  111.) 

Emil  Spenle  testified  that  on  February  1,  1907,  he  left  the  foundry  and  on  transfer- 
ring street  cars  and  when  near  an  alley  he  was  jumped  upon  from  behind  and  struck 
on  the  head  with  a  sharp  and  heavy  weapon,  cuttine  his  head  and  knocking  him 
senseless.  While  on  the  ground  he  was  kicked  in  the  face  and  head.  (Superior 
court.  Chicago,  111.) 

Joseph  Klum  testified  that  on  November  8,  1906,  on  leaving  the  foundry  he  was 
approached  by  the  secretary  of  the  Iron  Molders'  Union  for  Chicago,  who  said  to  him, 
''I  see  you  fellows  have  lost  the  watchman  who  used  to  take  you  home;  aren't  you 
afraid  to  go  out  without  him?    Well,  you  will  get  those  watchmen  back  pretty  soon, 

you dirty  scab;  you  have  been  going  with  the  watchmen  all  summer 

long;  there  are  too  many  with  you  to-night,  but  I  will  catch  you  to-morrow  night." 
(Superior  court,  Chicago,  111.) 

Magnus  Hanson  testified  that  on  November  19,  1906,  on  ^ing  to  work  he  was 
approached  by  the  secretary  of  the  Iron  Holders'  Union  for  Chicago,  who  said  to  him, 

'  *  Well,  I  see  that  you  are  scabbing  it ;  you  are  a dirty  scab ;  you  had  better 

et  to  hell  out  of  there,  and  if  you  dor't  we  will  get  you."  (Superior  court,  Chicago, 

11.) 
John  Jonnitts  testified  that  on  M&y  17,  1907,  on  going  home,  seven  men  came  up 

to  him,  two  of  whom  were  striking  pickets,  one  of  whom,  after  asking  him  if  he  was 

working  on  the  floor,  struck  him  a  nard  blow  on  the  left  cheek  bone  and  said,  ''If  you 

don't  stop  working  there  we  will  kill  you  next  time;  we  know  where  you  live  and  we 

will  get  you  next  time."    (Superior  court,  Chicago,  111.) 

Theodore  0.  Oppalavski  testified  that  on  May  17,  1907,  on  leaving  the  foundry  to 
go  home,  two  pickets  came  up  to  him  and  one  said,  "You  had  better  quit  working 
there  or  you  will  get  your  neck  broken ;  we  may  not  do  it,  but  some  one  will  fix  you. 
On  May  28,  1907,  the  same  picket  said  to  him,  "I  thought  we  told  you  to  quit;  we 
are  going  to  watch  you  and  if  you  do  not  stop  working  there  some  one  will  fix  you." 
On  February  14,  1907,  the  same  picket  hit  affiant  on  the  left  cheek  with  his  fist. 
(Superior  court,  Chicago,  111.) 

Albert  Vojtas  testified  that  on  May  28,  1907,  on  leaving  the  foundry,  four  men  came 
up  behind  him,  one  of  whom  said,  ''You  are  working  on  a  bench;  you  are  molding 
there."  He  then  asked  affiant  to  go  to  a  wagon  shop.  A  fifth  man  came  up  and  was 
told,  *'Hit  him."  He  was  thereupon  struck  a  violent  blow,,  cutting  his  face,  causing 
his  cheek  to  bleed,  and  blackening  his  eye.    (Superior  court,  Chicago,  111.) 

Harry  Mendoza  testified  that  on  May  29, 1907,  when  returning  to  the  ofiSce  of  his  com- 
pany, he  was  met  by  a  man  who  asked  him  if  he  was  work^  in  the  foundry,  who 
struck  him  a  \dolent  blow  with  his  fist.    (Superior  court,  Chicago,  111.) 

Steve  Zmrazak  testified  that  on  August  31,  1906,  five  men  approached  him,  one  of 
whom  was  a  union  picket,  and  another  one  said  to  him  that  he  had  better  stop  working 
for  the  company  and  go  to  another  country;  that  if  he  did  not  he  would  see  what  he 
would  get.  On  May  29,  1907,  two  men,  wnom  he  had  seen  picketing  the  plant  many 
times,  approached  him;  one  of  them  said:  "You  will  have  to  stop  working  there; 
don't  you  go  there  any  more;  you  have  ^ot  no  business  working  there  and  you  have 

got  to  stop."  The  second  man  struck  him  several  violent  blows  on  the  right  side  of 
is  face,  knocking  him  down.  On  arising  the  other  man  struck  him  and  knocked  him 
down  again  and  tnereupon  both  men  jumped  on  him  and  kicked  him  about  the  head, 
shoulders,  and  body  until  he  was  unconscious.  His  face  was  covered  with  blood,  lips 
badly  si;('ollen,  and  side  of  his  face  and  nose  badly  swollen.  As  a  result  of  this  he  was 
compelled  to  leave  his  employment.     (Superior  (!ourt,  Chicago,  111.) 

Joseph  Galus  testified  that  on  October  19,  1906,  on  leaving  the  foundry  he  was  met 
by  three  union  pickets,  one  of  whom  said:  "Wait  a  minute;  I  want  to  tell  you  s  <me- 
thing.  Somebody  told  me  that  you  w^ork  on  the  floor  as  a  molder  and  you  will  have 
to  quit.  I  won't  say  anything  to  you,  because  you  know  me,  but  I  will  get  somebody 
to  nx  you."     (Superior  court,  Chicago,  111.) 

Joseph  Wolfers  testified  that  on  November  8,  1906,  on  leaving  the  foundry  he  was 
approached  by  two  striking  molders  and  taken  to  the  house  of  a  German,  who  asked 
him  if  he  knew  there  was  a  strike  on;  told  him  it  was  not  right  to  work  there,  and 
thereupon  one  of  the  strikers  said  to  him:  "If  we  catch  you  working  there  again  we 
will  lick  you."    (Superior  court,  Chicago,  111.) 

John  Literak  testified  that  on  March  28,  1907,  the  secretary  of  the  iron  molder 's 
union  for  Chicago,  in  a  threatening  manner  said  to  him:  "You  had  better  work  some- 
where else  and  not  scab  it;  you  can  get  a  job  at  the  Western  Electric  Co.;  1  will  give 
you  until  to-morrow  night  to  do  so  and  if  you  don't  I  w^ill  fix  you  up. "  (Superior  court, 
Chicago.  111.) 
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Magnus  HaDaon  testified  oa  Ma]^  24,  1907,  that  in  front  of  his  own  home  he 
three  men,  one  of  whom  wore  an  iron-molders'  union  button;  after  passing,  he  was 
struck  in  the  back  of  the  neck,  knocked  down,  then  struck  twice  in  tlie  back,  called 
for  help;  some  people  came  out  of  the  house  and  assailants  escaped.  (Superior  court, 
Chicago,  III.) 

Ivor  Knudsou  testified  that  on  May  21,  1907,  on  leaving  the  foundry  he  saw  three 
men,  who  accosted  him,  one  of  them  striking  him  over  the  right  temple,  knocking  him 
down  and  kicking  him  in  the  right  side.  He  was  taken  to  a  physician  for  treatment; 
right  eye  found  badly  discoloreaand  cut.    ^Superior  court,  Cnicago,  III.) 

Alfred  Fox  testified  that  on  May  21,  1907,  he  accompanied  Ivor  Knudson  to  the 
physician  who  treated  his  injuries.  The  pnysician  stated  that  a  hard  instrument 
must  have  been  used  to  cause  Knudson's  injuries,  as  there  was  a  fracture  of  the  smaller 
bone  back  of  the  cavity  of  the  eye.    (Superior  court,  Chicago,  111.). 

William  Rohrar  testified  that  on  January  15,  1908,  on  going  to  lus  home  from  work 
he  was  assaulted  in  front  of  his  house  by  a  man  who  came  from  behind  and  struck  him 
a  violent  blow  in  the  mouth  with  his  closed  fist,  which  was  covered  with  brass  knuckles 
or  a  hard  instrument,  knocking  three  of  his  teeth  loose  and  dazing  him.  Immediately 
afterwards  another  man,  running  up  behind,  struck  him  with  his  fist  in  the  right 
eye.  It  was  five  days  before  affiant  was  able  to  return  to  work.  ^Superior  court, 
Chicago,  111.). 

Paul  raschki  testified  that  on  February  11,  1908,  he  was  assaulted  bv  two  men 
unknown  to  him,  one  of  whom  struck  him  a  heavy  blow  in  the  right  side  of  the  face  and 
the  other  man  stepped  to  the  left  of  him  and  struck  him  several  blows  on  his  head, 
nose,  and  in  the  eyes,  cutting  a  large  gash  on  his  nose.  Both  eyes  badly  bruised,  and 
aflSiant  avers  brass  knuckles  were  used.    (Superior  coiurt,  Chicago,  111.) 

BUFFALO,  N.  Y. 

The  quiet  of  the  industrial  situation  at  Buffalo,  N.  Y.,  was  disturbed  by  the  union 
of  iron  molders  in  May,  1906,  simultaneously  with  that  in  other  prominent  foundry 
centers  heretofore  mentioned.  In  addition  to  the  coercion  and  intimidation  of  the 
alleged  peaceful  picket  in  the  person  of  the  striking  iron  molder,  this  strike  was  empha- 
sized by  the  perpetration  of  a  murder  and  the  establishment  of  an  extensive  boycott. 
The  methods  of  the  union  are  presented  in  the  abstracted  affidavits  of  independent 
workmen  heremth 

P.  H.  Somers  testified  that  on  September  12,  1906,  on  going  to  work  in  the  foundry, 
he  met  one  Lauber,  a  member  of  the  iron  molders'  union,  who  accosted  him  and  asked 
him:  **  Where  are  you  goinp?  "  Affiant  was  then  grabbed  by  the  arms  and  struck  four 
of  five  blows.  In  fear  affiant  then  gave  up  his  job.  For  this  assault  Lauber  was 
arrested  and  fined.    (Supreme  court,  Erie  County,  N.  Y.) 

Joseph  W.  Fisher  testified  that  on  September  13,  1906,  he  was  followed  to  the  street 
car  bv  one  Reindfliesch  and  other  strikers,  who  called  out:  "There  are  the  scabs.*' 
Reinafliesch  then  raised  his  right  hand,  holding  an  open  knife,  striking  affiant's 
brother,  cutting  him  on  the  tJiumb.  Affiant  was  also  cut  on  the  lip.  Affiant  and  his 
brother  were  then  set  upon  and  pounded  by  the  strikers.  The  main  assaulter  in  this 
case  was  arrested  and  tried  before  a  magiafrrate  and  put  upon  probation  without  fine 
or  punishment.     (Supreme  court,  Erie  Oounty,  N.  Y.) 

Martin  Hamer  testified  that  on  October  11, 1906,  as  he  entered  the  door  of  his  boarding 
place  he  was  assaulted  by  four  strikers,  iron  molders,  who  ran  up  the  steps  and  one  of 
them  struck  him  a  blow  on  the  head,  knocking  him  down.  (Supreme  court,  Erie 
County,  N.  Y.) 

Caroline  Campbell  testified  that  on  October  11,  1906,  T/chman  and  Rowan,  striking 
iron  molders,  came  to  her  house  at  night,  entered  and  said:  **I  hear  that  you  are 
harboring  nonunion  men.  I  want  to  warn  you,  lady;  I  don't  want  to  make  you 
trouble,  but  you  have  got  to  get  rid  of  those  men. '  *  This  was  accompanied  by  vile  and 
profane  language.     (Supreme  court,  Erie  County,  N.  Y.) 

James  Manock  testified  that  on  October  3,  1906,  on  going  to  his  home  at  night  he 
wa«?  stopped  by  two  strikers,  one  of  whom  said,  "When  are  you  going  to  get  out  of 
town?  If  you  don't  we'll  fix  you  so  you  won't  come  back.*'  (Supreme  court,  Erie 
County,  N.  Y.) 

Georee  Brandel  testified  that  on  September  27,  1906,  striking  iron  molders  picket 
stoppea  him  and  pushed  him  to  one  side  and  said,  '*  Go  on  about  your  business;  we  will 
give  you  your  trimmings  to-night."  Affiant  further  testified  that  pickets  stopped  him 
nearly  ever>'  night  as  he  went  home  from  work,  questioned  him  and  put  him  in  fear. 
(Supreme  court,  Erie  County,  N.  Y.) 

Vrank  Tix  testified  that  on  October  5,  1906,  on  coming  to  work  in  the  foundry,  one 
Lehman  called  to  him,  "Come  here,  Frank;  I  heard  you  were  molding;  if  you  don't 
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stop  molding  we  will  make  you  atop;  I  told  some  mold  ere  down  in  bollock  Town  and 
you  had  better  look  out;  we  will  watch  at  the  comera  and  lick  you. ' '  (Supreme  court, 
Erie  Ck)untv,  N.  Y.) 

Paul  Miller  testified  that  on  October  5, 1906,  one  Lehman,  a  striking  molder,  stopped 
him  and  told  him  in  a  threatening  manner  that  he  must  stop  molding  for  the  company. 
(Supreme  court,  Erie  County,  N.  Y.) 

IU>bert  Kane  testified  that  on  September  19,  1906,  on  going  home  with  a  fellow  non- 
union workman,  among  whom  was  one  Trader,  they  were  followed  by  four  striking 
iron  molder  pickets,  among  whom  were  Rowan,  Lehman,  and  Wahl,  who  followea 
right  behind  them,  calline  out,  "There  goes  four  scab  moldera."  On  September  28, 
1^,  affiant  was  accosted  oy  Rowan,  who  said,  "When  are  you  going  to  quit?  If  you 
fellows  don't  promise  to  set  through  to-night  we  will  put  you  out  (S  business  so  that 
you  won't  be  able  to  work;  I'll  lick  both  of  you  yet.'  Wahl  said  to  affiant,  "Come 
up  to  the  council  hall  to-night  and  take  out  a  card;  if  you  don't  we  will  put  you.  on  the 
bum."  Affiant  was  in  fear  of  being  shot  or  killed.  (Supreme  court,  Ene  County, 
N.  Y.) 

Clarence  A.  Trader  testified  that  on  October  2,  1906,  on  going  home  from  work  in 


Joe  Crosson  is;  we'll  put  you  where  he  isif  you  don't  leave  town  before  Saturday  night. ' ' 
Affiant  avers  that  by  saying,  "We  will  put  you  where  Joe  Crosson  is,"  said  Rowan 
meant  that  he  woula  be  killed.  By  reason  tnereof  affiant  was  in  fear  of  going  to  and 
from  work.    (Supreme  court,  Erie  County,  N.  Y.) 

(Note. — The  Crosson  referred  to  in  tlie  foregoing  affidavit  was  a  nonunion  iron 
molder  who  was  killed  diu-ing  the  first  few  days  of  the  strike.) 

William  Seigert  testified  that  on  September  28,  1906,  he  was  stopped  by  one  Rowan 
and  others  of  tne  striking  molders.  Rowan  put  his  arms  around  affiant  and  said,  "If 
you  don't  quit  work  before  Saturday  night,  I'll  fix  you  so  that  you  won't  be  able  to 
work.  You'll  have  to  fight.  I  am  going  to  trim  you  to-night.  You  won't  get  out  of 
this  field  unless  you  leave  that  shop.  Rowan  thereupon  tried  to  force  affiant  to  fight. 
A  policeman  pulled  Rowan  away.    Affiant  further  avers  that  every  night  as  he  went 

home  he  was  accosted  by  strikers  and  called  " scab."    (Supreme  court,  Erie 

County,  NY.) 


dry 

are  molding.    You  have  cot  to  cut  that  out.    There  will  be  trouble  for  you  if  you 

cut  that  out.    When  the  Milwaukee  matter  is  settled  and  we  go  back  to  work,  you  will 

have  to  get  out  if  you  don't  stop  working  now."    Affiant  thereupon  did  stop  molding 

and  was  afraid  to  continue  to  work.    (Supreme  court,  Erie  County,  N.  Y.) 

KANSAS  CITY,    KANS. 

Assaults  upon  defenseless  women  and  the  families  of  nonunion  workmen  were  among 
the  atrocities  committed  by  striking  iron  moldere  in  Kansas  City  during  the  course  <3 
the  strike  called  in  May,  1906,  as  a  part  of  the  generally  widespread  attempt  of  the 
moldere'  union  to  force  recognition.  Extracts  from  affidavits  made  by  nonmembere 
of  this  union  employed  in  the  foundries  in  Kansas  City  at  the  time  will  afford  an  idea 
of  the  extent  to  which  this  lawlessness  was  carried. 

R.  B.  Sheridan  testified  that  on  September  3, 1906,  he  was  met  by  a  crowd  of  15  men  . 
the  majority  striking  moldere,  who  stopped  him  and  called  him  "scab"  and  made 
insulting  remarks.    As  he  boarded  a  street  car  they  assaulted  him,  knocked  him 
senseless,  and  inflicted  severe  and  permanent  injuries.    (United  States  Circuit  Court, 
Fourth  District  K-insas.) 

P.  T.  Kinman,  special  policeman,  testified  that  he  heard  membere  of  the  iron  mold- 
ere' union  threaten  to  do  different  employees  of  the  company  bodily  injury;  that  all 
the  employees  of  the  company  were  in  constant  danger  of  assault  by  membere  of  the 
union.    (United  States  Circuit  Cburt,  Fourth  District  Kansas.) 

John  Ryan  testified,  on  September  20,  1906,  striking  iron  moldere  tried  to  induce 
h^m  to  quit  work  and  offered  to  pay  his  railroad  fare  to  Chicago  and  pay  liim  a  sum  of 
money.  October  7,  1906,  two  men  on  behalf  of  the  union  offered  to  pay  the  railroad 
fare  of  himself,  wife,  and  son  to  Chicago  and  $50  if  he  would  quit  the  employ  of  the 
company.  On  October  9,  1906,  affiant,  his  wife,  and  son  were  assaulted  by  membere 
of  the  union  because  he  refused  to  quit  work  for  the  company.  His  wife  was  knocked 
down,  his  son  was  struck  in  the  side,  and  affiant  himseli  was  struck  on  his  head,  and 
all  were  severely  injured.  That  membere  of  the  moldere'  union  were  constantly 
about  the  plant  of  the  company,  followed  the  employees,  cursed  them,  and  applied 
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vile,  vulgar^  and  insulting  epithets  to  all  of  the  employees,  seeking  to  intimidate 
them.    (United  States  Circuit  Court,  Fourth  District  Kbcdsblb.) 

Jacob  Barney,  foreman,  testified  that  on  November  2,  1906,  on  leaving  the  foimdry 
he  was  met  by  a  crowd  of  striking  moldera,  who  abused,  called  '^scab."  and  insulting 
epithets  were  applied  to  him,    (United  States  Circuit  Court,  Fourth  District  Kansas.) 

W.  H.  Pickford  testified  that  members  of  the  union  threatened,  insulted,  and  intim- 
idated him  when  he  refused  to  quit  work.  Affiant  and  one  Mrs.  Ryan  were  accosted 
by  strikers.  Affiant  was  assaulted  and  injured  bv  one  of  the  stnkers.  They  were 
called  "scab"  and  vul^  and  profane  names.  That  one  member  of  the  molders* 
imion  was  fined  for  string  Mrs.  Ryan.  This  same  striker  threatened  affiant,  saying: 
"I  will  get  your  head  ^ret."    (United  States  Circuit  Court,  Fourth  District  Kansas.) 

Robert  Cochrane  testified  that  about  June  1,  1906,  members  of  the  iron  moldera' 
union  called  at  his  home  and  told  his  wife  to  tell  him  to  quit  working  for  the  company; 
if  he  did  not,  he  would  be  in  peril  of  injury  from  the  strikers.  (United  States  Circuit 
Court,  Fourth  District  Kansas.) 

Charles  Adams  testified  that  a  member  of  the  molders'  union  drew  a  knife  and 
threatened  him.  On  another  occasion  a  member  of  the  molders'  union  threw  a  brick 
at  him;  that  these  assaults  were  made  on  him  because  he  refused  to  quit  work  for  the 
foundrv  company.    (United  States  Circuit  Court,  Fourth  IMstrict  Kansas.) 

W.  H.  Dean  testified  that  on  November  2,  1906,  a  number  of  the  members  of  the 
molders'  union  then  on  strike  met  him  on  his  way  from  work  and  used  vile  and  insult- 
ing language  toward  him.  One  of  the  crowd  proposed  to  throw  him  down  and  break 
his  arms  so  that  he  would  be  unable  to  work,  and  then  assaulted  him,  pursued  and 
threw  rocks  at  him  imtil  he  met  a  policeman.  (United  States  Circuit  Court,  Fourth 
District  Kansas.) 

George  Bartling  testified  that  he  knew  of  the  molders'  pickets  having  firearms  on 
their  persons;  that  members  of  the  molders'  union  threatened  to  do  him  Ixxiily  injury; 
that  tney  called  at  his  home  and  threatened  his  wife  that  if  he  continued  to  work  for  the 
company  "they  would  get  him  if  it  took  50  years."  That  on  November  3,  1906,  at 
3.30  a.  m.,  a  rock  was  thrown  through  the  window  of  his  sleeping  room  in  his  home. 
(United  States  Circuit  Court,  Fourth  District  Kansas.) 

John  M.  Busby  testified  that  on  October  10,  1906,  on  leaving  work  in  the  foundry, 
was  followed  by  a  mob  of  strikers,  surrounded  and  forcibly  stopped,  insulted,  and 
called  "scab  "  and  other  vile,  obscene,  vulgar,  and  profane  names.  This  crowd  pot  on 
the  car  with  him,  crowded  about  and  threatened  to  kill  him.  He  was  struck  m  the 
back  of  the  neck  and  severely  injured.  On  October  20,  1906,  he  was  pursued  from  the 
foundry  gate  by  a  crowd  of  men,  among  whom  was  one  striker  whom  he  recognized,  and 
cursed,  threatened,  and  struck  with  a  brick  and  again  severely  injured.  Affiant 
believes  he  would  have  been  killed  by  this  ftiob  had  not  a  policeman  met  him;  that  by 
reason  of  these  assaults  he  was  forced  to  give  up  his  employment.  (United  States 
circuit  court,  Kansas.) 

J.  E.  Atterbum  testified  on  November  10,  1906,  that  members  of  the  iron  molders' 
union  insulted  the  employees  of  the  foundry  company,  applied  to  them  vulgar, 
obscene,  and  profane  language,  such  language  being  too  vile  and  indecent  to  be  placed 
in  an  affidavit.  Affiant  further  avers  that  more  than  12  times  in  three  months  he  was 
met  by  mobs  composed  of  members  of  the  iron  molders'  union  and  sympathizers,  who 
forcibly  sUipped  and  surrounded  him.  pulled  his  coat,  rubbed  their  hands  over  his 
face,  and  used  the  most  vile  and  insulting  language,  daring  him  to  "just  lift  a  hand 
or  make  a  move"  to  give  the  mob  an  excuse  or  an  opportunity  of  assaulting  him. 
(United  States  circuit  court,  Kansas.) 

A.  M.  Stivers  testified  rm  November  10,  1906,  that  members  of  the  iron  molders' 
union  constantly  followed  the  employees  of  the  foundry  company,  threatening  them 
with  personal  violence,  insulting  them,  and  applying  to  them  all  kinds  of  vulgar  and 
profane  epithets;  that  mobs  composed  of  memoers  of  the  iron  molders'  union  and  their 
sympathizers  have  many  times  surrounded  the  employees  of  the  company,  compelling 
them  to  stf>p,  and  applied  abuse  and  threats  of  all  kinds.  (United  States  circuit  court, 
Kansas.) 

Henry  Snyder  testified  on  November  10,  1906,  that  members  of  the  iron  molders' 
union  congregated  in  mobs  and  constantly  threatened  to  do  personal  violence  and 
insulted  and  ai>plied  to  him  vile,  obscene,  and  profane  epithets  and  stopped  employees 
of  the  foundry  cr>mpany  on  their  way  to  work,  surrounding  them  and  forcibly  prevent- 
ing them  from  gcjing  to  and  from  their  work.  Affiant  further  avers  that  on  many  ocfsi- 
sions  he  has  been  stxjpped  and  forcibly  detained,  insulted,  and  subjected  to  all  manner 
of  insults  and  indecent  language  applied  by  members  of  the  iron  molders'  union. 
(United  States  circuit  court,  Kansas.) 

John  Howley,  Henry  CKiwson,  Ed.  Brown,  and  W.  O.  Meyers,  fellow  employees  of 
Henry  Snyder,  who  makes  the  forejgoing  affidavit,  verified  its  accuracy  under  oath  by 
corroborating  the  statements  therein  contained. 
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F<»re0t  Bryan  testified  that  on  occasioufi  between  June  6  and  June  30, 1916,  members 
of  the  iron  molders'  union  cursed  him,  calling  him  scab,  and  other  vile  and  unprintable 
names,  and  would  hurl  such  epithets  at  him  in  the  presence  of  women.  On  June  15, 
1906,  on  leaving  the  foundry  members  of  the  iron  molders'  union  attacked  him  and  a 
fellow  emplovee,  knocking  his  fellow  employee  down;  stones  were  thrown  at  affiant 
and  they  enaeavoring  to  catch  and  beat  him  and  at  the  same  time  a  shot  was  fired. 
Finally  affiant  was  compelled  to  fight  his  way  out.  Affiant  further  avers  that  striking 
molders  constantly  intercepted  employees,  threatening  them  with  acts  of  violence  and 
saying  that  they  intended  to  keep  up  such  acts  until  the  nonunion  employees  would 

auit  work.  Stones  were  thrown  at  the  street  car  in  which  affiant  was  riaing,  breaking 
le  front  window.  (United  States  Circuit  Court,  Fourth  District  Kansas/). 
Lee  Prine  testified  that  subsequent  to  May  22,  1906,  he  was  compelled  to  remain 
day  and  night  in  the  foundry  where  he  was  working  on  account  of  the  actions,  tiireats, 
and  intimidations  of  the  members  of  the  iron  molders'  union  then  on  strike;  that  while 
sleeping  in  the  plant,  and  on  other  occasions  members  of  the  iron  molders*  union  threw 
rocks  at  the  building,  and  would  stand  upon  the  viaduct  in  front  of  the  plant  and  call 
him  "  scab  "  and  other  vile  names  and  tnreaten  to  do  him  bodilv  violence  unless  he 
would  quit  work,  saying  they  would  "get  him  "  if  they  had  to  take  a  double-barreled 
shotgun;  that  during  May  and  June  he  was  repeatedly  followed  and  was  compelled  to 
seek  places  of  safety  to  prevent  members  of  tnis  union  from  doing  him  bodily  harm. 
(United  States  Circuit  Court,  Fourth  District  Kansas.) 

William  Level  testified  that  during  May  and  June,  1906,  on  account  of  the  strike 
of  the  iron  molders'  union  the  company  for  which  he  was  working  was  compelled  to 
keep  most  of  its  employees  housed  in  the  plant,  day  and  night,  because  the  strikers 
threatened  bodily  violence  to  all  of  the  employees  as  they  went  to  and  returned  from 
work;  the  company  was  also  compelled  to  have  special  policemen  on  duty  day  and 
night.  Affiant  further  avers  that  11  members  of  this  union  whom  he  recognized, 
located  themselves  on  the  viaduct  in  front  of  the  plant  and  called  affiant  and  other 
emplovees  "scab"  and  other  names  too  vulgar  to  place  in  an  affidavit;  that  while 
housed  in  the  plant  these  same  men  threw  siones  at  the  building  and  on  one  occasion 
threw  stones  at  the  street  car,  breaking  some  of  the  windows;  that  in  the  latter  part 
of  June  four  or  five  of  the  strikers  stopped  him,  and  one  of  them  said:  "You  will  get 
your  brains  knocked  out;  you  have  got  no  business  in  this  fight;  why  don't  you  sit 
down  and  have  nothing  to  do  with  it?^'  (United  States  Circuit  Court,  Fourth  District 
Kansas.) 

ST.    PAUL  AND   MINNEAPOLIS. 

Abstracts  of  affidavits  and  statements,  of  proprietors  of  struck  foundries,  made 
during  the  strike  at  St.  Paul  and  Miniieui>ulib,  i  lilisIi  abundant  evidence  ot  the  univer- 
sal and  long-continued  training  of  members  of  the  iron  molders'  union  in  the  manner 
of  fighting  strikes  by  means  of  threats,  creatine  fear  in  the  heart  of  the  independent 
workman,  and  the  resort  to  belligerent  methods  in  the  unlawtul  accomplishment  of 
their  purposes.  Tlie  foundry  proprietors  in  these  two  c  ities  wore  among  those  selected 
by  the  iron  molders  for  attack  in  consonance  with  the  general  scheme  of  campaign  for 
the  fiuptherance  of  the  closed  shop  foundry  throughout  tne  United  States. 

Minneapolis  Steel  <&  Machinery  Co.,  Minneapolis,  statement:  Union  molders  struck 
this  foundry  in  April,  1905,  andimmediately  posted  their  pickets.  On  April  12  one 
of  the  new  nonunion  molders  employed  in  the  foundry'  was  so  seriously  injured  that 
he  was  unable  to  return  to  work  for  several  days.  April  14  three  others  were  badly 
injured  by  union  pickets;  after  tliis  it  became  impossible  to  get  men  to  enter  the 
foundry  on  account  of  fear  of  union  pickets,  and  a  boarding  hou.se  for  nonunion  mold- 
ers was  installed  within  the  plant.  Picketing  was  continued  throughout  the  entire 
summer,  and  at  all  times  the  nonunion  men  viera  subject  to  the  jeers  and  insulting 
language  of  the  union  pickets. 

Diamond  Iron  Works,  Minneapolis,  statement:  Union  molders  struck  this  factory 
in  May,  llKKi;  due  to  the  slugging  and  intimidation  of  striking  molders  on  the  outside, 
this  firm  was  obliged  to  employ  special  guards  to  protect  nonunion  workmen  going  to 
and  from  the  works  dming  a  period  of  over  five  months.  Men  who  left  the  works 
without  guards  were  in  every  case  assaulted  or  insulted  in  various  ways,  and  in  a  num- 
ber of  instances  the  strikers  went  to  the  homes  and  intimidated  the  wives  and  fami- 
lies of  the  independent  workmen .  For  a  period  of  three  months  this  firm  was  com- 
pelled to  board  its  nonunion  foundry  euiployees  within  it«  plant.  Emissaries  of  the 
molders'  union  even  went  so  far  as  to  tnreaten  with  violence  the  men:hants  who 
furnished  supj'lies  to  tlie  nonunion  men. 

Flour  City  Ornamental  Iron  Works,  Minneapolis,  statement:  Union  molders  struck 
this  foundry  in  May,  190G.  To  protect  the  independent  molders  employed  by  this 
firm  from  the  annoyance  ai^d  intimidation  of  the  Htiikir.g  molders,  it  was  compelled 
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to  rent  and  establish  boarding  houses  for  their  maintenance.  Independent  roolders 
of  this  company  were  several  times  brutally  attacked  on  the  street  and  in  the  street 
cars  when  going  to  and  from  work. 

Kilgore-retler  Co.,  Minneapolis,  statement:  Union  iron  molders  stru'-k  this  foundry 
during  May,  1906.  Difficulties  and  losses  encountered  as  a  result  of  the  strike  were  a 
very  serious  matter  for  the  firm.  Piior  to  the  strike  a  number  of  the  officers  of  tbe 
molders'  union  were  emploved  in  this  plant;  as  a  result  this  foundry  was  made  a  center 
of  attack  by  the  strikers,  independent  foundry  employees  engaged  to  take  the  places 
of  strikers  were  required  to  be  housed  within  the  plant  and  special  guards  employed  to 
protect  them.  Several  emplovees  who  attemjitea  to  go  home  from  or  return  to  work  in 
the  plant  were  beaten.  Molaers  who  had  been  sent  for  at  distant  points  at  contdder- 
able  expense  were  intercepted  and  threatened  until  they  refused  to  go  to  work.  Fami- 
lies of  nonunion  workmen  of  this  firm  were  threatened  at  \'arious  times.  This  property 
was  picketed  for  many  months. 

Charles  Paul,  an  iron  molder  who  refused  to  go  on  strike  from  the  foundry  of  the 
Kilgore-Petler  Co.^  Minneapolis,  testified  that  he  was  the  only  man  employed  in  said 
foundry  who  remained  and  worked  for  the  company  in  the  foundry  dunng  the  p«-riod 
of  the  strike.  He  attended  the  cupola,  went  back  and  forth  to  his  home  each  day;  and 
was  continuously  threatened  with  violipnce  each  day  by  the  striking  molders.  Special 
policemen  fre((uently  accompanied  him  home  from  work  and  he  wa^  careful  not  to  give 
the  strikers  a  chance  to  injure  him;  other  men  working  with  him  were  severely 
pounded.  Strikers  went  to  his  home  a  number  of  times,  offered  to  get  him  other  work, 
and  threatened  if  he  did  not  quit  working  in  the  foundry  they  would  ''fix  him/' 
Affiant's  brother ^ne  of  the  striking  molders,  did  all  he  could  to  get  aflSant  to  strike. 
(Notary  public,  Hennepin  County,  Aiinn.) 

Standiurd  Foimdry  &  Machine  Shop,  mnneapolis^  statement:  Union  iron  molders 
struck  this  foundry  during  May,  1906.  Due  to  the  intimidation,  violence,  and  slug- 
ging of  ti[ie  striking  molders  on  the  outside,  who  attacked  the  nonunion  iron  molders  of 
this  company  whenever  they  left  the  foundry,  this  firm  was  compelled  to  employ 
guards  to  protect  them  in  eoing  to  and  from  the  foundry  for  a  period  of  five  montss. 

Crown  Iron  Works  Co.,  Minneapolis,  statement:  An  iron  molders'  strike  was  inaugu- 
rated in  this  plant  in  May,  1906.  Due  to  the  picketing  of  this  plant,  intimidation, 
violence,  and  slugging  by  the  striking  iron  molders  on  the  outsiae  who  attacked  the 
nonunion  molders  employed  by  the  firm  whenever  they  left  the  foundry  fur  their 
homes,  the  company  was  compelled  to  employ  guards  to  protec  the  employees.  For 
a  period  of  five  or  six  months  the  firm  was  seriously  handicapped  in  operating  its 
foundry. 

American  Hoist  &  Derrick  Co.,  St.  Paul,  statement:  Union  molders  struck  this 
foundry  during  May,  1906,  taking  out  with  them  six  apprentices  who  were  at  work 
under  signed  agreements  with  their  parents  to  learn  the  trade.  These  apprentices 
were  not  members  of  the  union.  Four  probationary  apprentices  were  also  induced 
to  strike  as  well  as  molding  machine  operators  who  were  not  members  of  the  union. 
As  the  independent  molders  secured  by  the  firm  to  take  the  places  of  the  strikers  were 
leaving  the  foundry  on  the  evening  of  the  second  day  great  excitement  prevailed 
about  the  plant  and  large  crowds  had  congregated  in  the  street.  Five  employees 
were  conducted  through  the  crowd  of  strikers  by  the  manager  of  the  firm  and  placed 
upon  a  street  car,  and  told  by  him  to  be  sure  and  leave  the  car  near  their  boarding 
houses  in  a  place  where  other  people  were  also  on  the  street.  As  the  car  was  crossing 
a  bridge,  two  nien  followed  on  bicyles;  others  ran  along  on  the  sidewalk,  12  of 
them  finally  getting  aboard  the  car.  One  nonimion  molder,  as  he  stepped  from  the 
car,  was  struck  on  the  side  of  the  head  and  a  free  fight  ensued.  The  firm  then  fitted 
up  a  boarding  house  inside  the  plant,  providing  cots  and  eating  arrangements  for  the 
nonunion  molders,  after  which  practically  all  the  foundry  workmen  boarded  inside 
the  plant  and  special  policemen  were  employed  who  patrolled  the  foundry  night  and 
day.  Strikin|;  molders  who  quit  the  union  and  returned  to  work  in  this  foundry  were 
hunted  until  it  was  unsafe  for  them  to  leave  the  plant.  Two  of  them  were  occasion- 
ally taken  to  their  homes  on  Sundays  by  the  manager  of  the  plant  that  they  mig^t 
have  opportimity  to  visit  with  their  family.  Affidavits  showmg  the  surrounding  of 
the  houses  of  nonunion  workmen  by  mobs  of  strikers  and  their  sympatiiizers,  aa  well 
as  affidavits  indicating  the  intimidating  and  terrifyuig  by  strikers  of  the  families  of 
nonunion  molders,  have  already  been  furnished  and  are  shown  herewith.  Patterns 
for  castings  were  sent  to  foundries  in  other  cities  early  in  the  strike.  The  strikers  sent 
a  committee  to  two  foundries  at  Mankato,  Minn.,  and  told  tiie  proprietors  of  these  two 
shops  a  strike  would  be  inaugurated  immediately  if  they  continued  work  or  the  caBt> 
ings.  Both  foundries  canceled  their  orders,  and  the  patterns  were  returned.  The 
same  tactics  were  resorted  to  in  Keokuk,  Iowa.  At  Winona,  Minn.,  castings  were 
ordered  from  the  Phoenix  Iron  Works.  Striking  iron  molders  went  to  this  foundry 
and  endeavored  to  stop  the  work.    Two  union  iron  molders  were  induced  to  strike; 
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tibe  other  naen  rdmaii^  nt  work.    Other  foundries  where  pattema  Were  sent  by  this 
film  wero  i^so  utimidated  in  thi»  way. 

8t.  Paul  Fotindiy  Co.,  St.  Paul,  statement:  Union  iron  molders  struck  this  shop 
dnrii^  May,  1906,  and  picketo  were  immediately  stationed  around  Uie  plant  to  intimi- 
date new  employees  and  annoy  the  management.  For  approximately  a  year  the 
number  of  pickets  on  dut^  ranged  from  6  to  20  and  over,  who  were  about  the  plant  dur- 
ing the  opening  and  ckMing  hour.  Threats,  intimidating  tactics,  and  slugging  werer 
employea  by  the  strikers  to  prevent  nonunion  men  going  to  work.  Customers  of  Uie 
firm  were  also  stopped  and  questioned  with  reference  to  their  bustness  association  wiUt 
the  firm,  and  attempts  made  by  the  strikets  to  persuade  or  intimidate  these  customers 
to  withdraw  their  patronage.  Union  pickets  Imlowed  the  deliverv  wagons  of  the  firm' 
to  their  destinations  and  attempted  to  persuade  the  men  from  handling  these  products, 
^ifieciJdly  those  in  the  building  trades  line.  Attempts  were  also  made  by  the  strikers 
to  get  other  workmen  to  refuse  employment  on  jobs  where  material  was  furnished  by. 
this  company.  The  firm  was  compelled  to  inclose  its  entire  property  with  a  high  board 
fence  and  station  watchmen  at  tne  gates  to  prevent  strikers  or  their  friends  getting 
ilito  the  plant.  The  trouble  became  so  acute  the  firm  was  obliged  to  employ  guards 
eontinuously  to  watdi  its  premises,  and  to  escort  worlonen  in  and  out  of  the  tiiop,  and  to 
go  to  their  homes  for  them.  Four  city  policemen  were  also  stationed  at  tne  plant 
morning  and  evening  to  preserve  order.  The  firm  was  forced  to  open  a  boarding  house 
upon  the  premises  to  house  its  nonunion  workmen  who  feared  violence  from  the  strikers 
it  thejr  attempted  to  leave  the  plant. 

Louis  Anderson  testified  that  on  May  4, 1906,  on  going  home  from  work  in  the  foundry 
he  was  approached  bv  striking  molders'  pickets  and  threatened  with  violence  if  he  con- 
tinued to  work  for  the  company  while  the  molders  were  on  strike.  (Notary  public, 
Ramsey  County,  Minn.) 

Joseph  Kourke  testified  that  on  May  20,1906,  on  going  home  from  work  in  the  foundry 
he  was  accosted  by  a  striking  molder  picket  who  called  him  vile  and  indecent  names 
and  threatened  to  be  roughly  handled  if  he  continued  to  work.  (Notary  public, 
Ramsev  Countv,  Minn.) 

Charles  Smith  testified  that  on  June  4,  1906,  he  was  stopped  bv  the  striking  molder 

Sicket  who  was  accompanied  by  several  others,  one  of  whom  said: '  *I  will  knock  your 
ead  off  if  you  don't  quit  your  job. ''  Another  said  it  would  be  a  good  thiag  to  do  then 
while  they  had  a  chance.  Afiiant  succeeded  in  setting  away  from  them.  On  June  5. 
1906,  he  was  again  threatened  by  a  striking  molder  picket  with  bodily  harm  if  he  dia 
not  quit  his  job.    (Notary  public,  Ramsey  County,  Minn.) 

James  R.  Orme  testified  that  on  June  4,  1906,  he  was  stopped  by  a  striking  molder 
picket  who  said :  "If  you  don't  quit  your  iob  we  will  put  you  on  the  bum,  and  will  fix 
you  so  vou  will  never  learn  the  trade."    (Notary  public,  Ramsey  County,  Minn.) 

Frank  Urbane,  apprentice,  testified  that  on  June  4, 1906,  he  was  stopped  by  pickets 
of  the  striking  molders,  and  one  of  them  said:  "If  you  don't  auit  yotur  job  we  will  put 
you  on  the  bum  and  fix  you  so  you  will  never  learn  the  trade."  A  striking  molder 
visited  his  father  and  tried  to  get  him  to  compel  affiant  to  stop  work  in  the  foundry. 
(Notary  public,  Ramsey  County,  Minn.) 

Herman  Schoenherter,  superintendent,  testified  that  on  June  4, 1906,  union  pickets 
of  the  striking  molders  came  to  a  window  of  the  foundry  and  said  to  him:  "If  you 
don't  leave  vour  job  and  auit  scabbing,  the  boys  will  never  work  under  you  again." 
They  used  threatening  ana  indecent  language,  stating  they  would  get  even  if  he  did 
not  quit  work.    (Notai^  public,  Ramsey  Coimty,  Minn.) 

R.  G.  Buchanan  testified  that  on  June  4,  1906,  on  going  home  from  work  in  the 
foimdry  he  was  stopped  by  some  15  strikers'  pickets,  who  called  him  "scab"  and 
other  vile  and  indecent  names  and  threatened  him  with  bodily  harm.  On  another 
occasion  one  of  the  strikers  took  violent  hold  of  him,  but  he  managed  to  escape  on  a 
street  car.    (Notary  public,  Ramsev  County,  Minn.) 

Charles  Moranda  testified  that  on  May  20, 1906,  he  was  stopped  by  a  striking  picket, 
^o  threatened  him  with  violence  if  he  did  not  quit  his  job  and  called  him  "scab '' 
and  other  foul  and  indecent  names.  June  4,  1906,  on  eoing  home  ^m  work  he  was 
approached  by  a  striking  molder  picket  and  threatened  that  if  he  did  not  quit  work 
he  would  meet  with  bodily  harm;  that  he,  picket,  would  not  do  the  work  himself,  but 
the  strikers  would  get  some  one  to  beat  him  up.  June  15, 1906,  he  was  stopped  by  six 
strikers'  pickets,  and  one  said:  "I  will  kill  you  if  you  don't  get  out."  Another  one 
called  him  vile  and  scurrilous  names,  threatening  to  "knock  his  head  off."  and  two 
of  these  pickets  struck  him.  He  was  threatened  to  be  blown  off  the  eartn  if  he  did 
not  quit  nis  iob.    (Notary  public,  Ramsey  County,  Minn.) 

Mrs.  John  £.  Hegman,  wife  of  nonunion  molder,  testified  that  on  June  16, 1906,  two 
strikers'  pickets  entered  her  home  while  she  was  bathing  and  threatened  that  if  her 
husband  did  not  quit  his  job  something  would  happen;  that  he  would  be  rougldy 


740  LIMITING   FEDEBAL  INJUNCTIONS. 

handled.  A  union  machinist  came  in  later  and  informed  her  that  unlesB  her  huBbaad 
quit  hiB  job  the  union  men  would  kill  him.  A  laige  number  of  imion  pickets  sor- 
rounded  ner  home  afternoon  and  evening  waiting  for  her  husband  to  return.  In  fear 
they  left  home  and  remained  at  a  hotel  that  night  and  Sunday.  (Notary  public, 
Ramsey  County,  Minn.) 

Tony  Jacomet  teetifiea  that  on  June  30,  1906,  he  heard  a  man  calling  for  help  and 
found  one  Bertz  being  assaulted  by  two  men.  On  going  to  his  aid  foundf  him  lying  oa 
the  ground  and  thereupon  the  assaulters  walked  away  cursing  and  calling  him  scab. 
(Notary  public,  Ramsey  County,  Minn.) 

William  Bertz  testified  that  on  June  30, 1906,  on  goin^  home  from  work,  was  stopped 
by  two  pickets  for  the  striking  molders.  who  cursed  him  and  struck  him  with  their 
fists,  Imocking  him  down.    (Notary  public,  Ramsey  County,  Minn.) 

£.  J.  Wolff  testified  that  on  June  SO,  190i5,  on  going  home  heard  a  cnr  for  help  and 
saw  that  William  Bertz  was  being  assaulted  by  two  men,  who  knocked  mm  down,  and 
on  reaching  him  the  two  men  went  away  calling ' 'scab  "  and  cursing.  (Notary  public, 
Ramsey  County,  Minn.) 

John  Swanson  testified  that  on  June  17, 1906,  four  striking  molder  pickets  called  at 
his  home  an'd  asked  his  wife  to  see  him ;  she  refused  and  closed  the  door.  The  striken 
remained  around  his  house  the  whole  day  and  evening  until  the  police  were  odied; 
thereupon  they  left.    (Notary  public,  Ramsey  County,  Minn.) 

£.  A.  Schafer  testified  that  on  June  5,  1906,  he  was  followed  home  by  two  striking 
pickets  who  offered  Imn  money  if  he  would  leave  the  place  and  threatened  bodily 
barm  if  he  did  not  quit  work  and  stop  '^ scabbing."  (Notary  public,  Ramsey  County, 
Minn.) 

David  Dudrey  testified  that  on  May  28,  1906,  several  pickets  for  the  striken  told 
him  that  if  he  did  not  quit  '* scabbing"  they  would  beat  him  up.  (Notary  public, 
Ramsey  County,  Minn.) 

J.  B.  Davis  testified  that  pickets  of  the  striking  molden  approached  the  window 
of  the  foundry  in  which  he  worked,  threatened  to  cut  his  throat,  kill  him,  and  do  him 
bodily  barm,  because  he  cooked  the  meals  for  the  men  at  work  in  the  foundiy.  (No- 
tary public,  Ramsey  County,  Minn.) 

D.  Whipple  testified  that  on  June  3,  1906,  two  striken,  pickets,  invited  him  to  a 
saloon  to  have  a  drink  and  then  called  him  vile  and  indecent  names  and  one  of  them 
struck  him  with  fais  fist.    (Notary  public,  Ramsey  County,  Minn.) 

George  Grey  testified  that  on  June  1, 1906,  on  going  home  from  work  he  was  stopped 
by  five  members  of  the  striking  union  and  told  that  if  ne  did  not  quit  work  he  woula  be 
roughly  handled;  that  if  he  knew  what  was  good  for  him  he  would  throw  up  his  job. 
(Notary  public,  Ramsey  Coimty,  Minn.) 

J.  A.  Schaefer  testified  that  striking  molders'  union  pickets  threatened  him  with 
bodily  harm  if  he  did  not  leave  his  job,  coming  to  windows  of  the  foundry  to  do  so. 
(Notary  public,  Ramsey  County,  Minn.) 

William  Gustafson  testified  that  on  June  5, 1906,  eight  pickets  of  the  striking  molden' 
union  told  him  he  would  have  to  leave  his  job  and  stop  scabbing  or  they  would  make 
trouble  for  him  and  do  him  bodily  harm.    (Notary  public,  Ramsey  County,  Minn.) 

William  Brown  testified  that  on  June  3, 1906,  he  was  approached  by  three  molden^ 
union  pickets  and  called  vile  names,  one  of  the  pickets  striking  him  and  felling  him 
to  the  floor,  whereupon  he  was  set  upon  by  the  three,  severely  beaten^  and  obliged 
to  go  to  a  physician  for  treatment.    (Notary  public,  Ramsey  County,  Minn.) 

Roy  Rin^ius  testified  that  at  divere  times  since  the  strike  he  was  approached  by 

gickets  for  ttie  striking  union,  who  upon  his  refusing  to  c}uit  cursed  him  and  threatened 
)  do  him  bodily  harm  if  he  did  not  throw  up  his  job.  (Notary  public,  Ramsey 
County,  Minn.) 

R.  W.  Northrup  testified  that  on  May  17,  1906,  he  was  stopped  by  several  striking 
molders'  union  pickets,  who  stated  that  if  he  did  not  quit  his  job  he  would  be  roughly 
handled  and  beaten  up.    (Notaiy  public,  Ramsey  County,  Minn.) 

Ferdinand  A.  Lambrecht  testified  that  on  June  10,  1906,  two  striking  iron  molden 
told  a  bartender  not  to  sell  him  beer,  because  he  was  the  father-in-law  of  a  nonunion 
man  working  in  a  struck  foundiy;  they  also  threatened  to  put  him  out  of  business  if 
they  got  him  in  a  dark  alley.    (Notary  public,  Ramsey  (>ounty,  Minn.) 

Wiiiiam  Lambrecht  testified  that  on  June  11,  1906,  he  was  approached  by  three 
striking  molders'  union  pickets  and  told  that  if  they  ever  caught  nis  brother-in-law, 
a  molder  working  in  the  foundry,  they  would  give  him  a  licking  for  scabbing;  if  he 
did  not  quit  work  he  would  be  roughly  handled  by  the  pickets.  (Notary  public, 
Ramsey  County,  Minn.) 

William  Myers  testified  that  on  June  28, 1906,  on  leaving  foundry  he  was  approached 

by  30  striking  molden'  union  pickets,  one  of  them  cried:  "Kill  the  d scab," 

and  he  was  struck  with  a  blackjack  on  the  chin,  with  rocks  in  the  back,  and  severely 
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beaten.  One  of  the  strikers  fired  with  a  revolver  and  he  ran  to  the  office.  Several 
more  shots  were  fired  after  him.    (Notary  public,  Ramsey  County,  Minn.) 

William  H.  Fuerst  testified  that  on  June  30,  1906,  on  leaving  foundry  to  go  home 
he  was  stopped  by  a  crowd  of  25  union  pickets  who  called  him  *°8cab  "  and  ouier  vile 
and  indecent  names.  Policeman  standing  nearby  refused  to  interfere  with  the  pickets. 
(Notary  public,  Ramsey  County,  Minn.) 

Robert  C.  Stolpman  testified  that  on  June  28,  1906,  on  leaving  the  foundry  he  was 
surrounded  by  a  crowd  of  striking  molders'  pickets,  and  called  ^scab  "  and  vile  and 
unprintable  names.  Strikers  drew  clubs  and  revolvers  and  one  struck  him  on  the 
head,  knocking  him  down  three  times,  and  while  down  he  was  hit  by  a  number  of 
the  strikers  with  clubs  and  his  coat  torn  to  pieces.  Several  shots  were  ured  at  him  by 
the  striking  unionists.    (Notary  public,  Ramsey  County,  Minn.) 

John  A.  Storm  testified  that  on  June  28,  1906,  on  leaving  the  foundry  he  was  ap- 
proached by  25  striking  molders'  pickets,  was  taken  hold  of,  called  ''scab''  and 

other  vile  and  indecent  names,  one  calling  out,  "Kill  the  d scab."    Affiant  was 

tasaulted  and  severely  beaten.  Several  &ots  were  fired.  (Notary  public,  Ramsey 
County,  Minn.) 

H.  r.  Steere  testified  that  on  Jime  28,  1906,  on  leaving  the  foundry,  he  was  ap- 
proached by  25 'striking  mloders'  union  pickets,  who  called  ''scab"  and  other  vile 
and  indecent  nam  «,  and  he  was  severely  beaten.  Several  revolver  shots  were  fired. 
(Notary  public,  Ramsey  County,  Minn.) 

Tony  Weber  testified  that  on  June  28,  1906,  he  saw  Myers,  Stolpman,  Storm,  and 
Steere  leave  the  foundry  and  become  surrounded  by  a  \BJf;e  crowd  of  strikers,  who 
called  names  and  cursed  them,  took  hold  of  and  hit  them  with  clubs,  and  as  they  lun 
back  to  the  plant  they  were  fired  at  several  times  with  revolvers.  (Notary  public, 
Ramsey  County,  Minn.) 

Joe  Polaski  testified  that  on  June  19,  1906,  going  home  from  the  foundry,  he  was 
followed  by  15  pickets  of  the  striking  molders'  union,  who  hooted,  jeered  at,  and 
called  him  "scab  "  and  other  vile  and  indecent  names.  His  wife  met  mm  at  his  gate, 
and  she  was  also  jeered  and  sworn  at  by  the  pickets.  (Notary  public,  Ramsey  County, 
Minn.) 

Mrs.  Joe  Polaaki  testified  that  on  Jime  19,  1906,  when  waiting  for  her  husband  to 
come  from  work,  she  saw  he  was  followed  by  striking  pickets,  jeering  and  swearing 
at  him,  and  on  reaching  her  called  her  vile  and  indecent  names.  These  pickets 
lemained  around  the  house  for  some  time.    (Notary  public,  Ramsey  County,  Minn.) 

Harry  Youngren  testified  that  on  June  30,  1906,  on  leaving  the  foundry,  he  was 
lolloweia  by  three  striking  molders'  pickets,  who  pursued  him  to  the  door  of  his  board- 
ing house  m  a  threatening  manner.    (Notary  puolic,  Ramsey  County,  Minn.) 

Mrs.  John  Swanson  testified  that  on  June  3.  1906,  a  striking  iron  molder  called  at 
her  house  and  threatened  to  smash  her  husband  s  head  if  he  did  not  quit  his  (Swanson's) 
Job.  On  June  17,  1906,  striking  molders'  union  pickets  called  at  her  house  ^d 
fn^tened  herself  and  children  by  one  of  them  carrying  an  open  clasp  knife,  trying 
several  times  to  get  into  the  house,  and  remaining  around  liie  outsiae  to  catch  her 
husband.  Policemen  were  sent  for,  and  upon  arrival  the  pickets  left  the  vicinity. 
(Notary  public,  Ramsey  County,  Mmn.) 

^  Ruth  E.  Swanson  testified  that  on  Sunday,  June  17,  1906,  15  men  representing 
themselves  as  pickets  for  the  striking  iron  molders  called  and  asked  to  see  her  father. 
Tliey  were  refused  entrance  and  remained  around  the  house  all  day  and  evening, 
walking  up  and  down  in  front,  one  flourishing  a  knife.  Policemen  came  and  the 
pickets  left.    (Notary  public.  Ramsey  County,  Minn.) 

John  Cinuninski  testified  tnat  on  June  22,  1906.  after  returning  from  work  a  dele- 
gation of  strikers  called  at  his  house  and  threatened  nim  with  personal  violence  if  he  did 
any  work  at  the  foundry  outside  of  working  on  a  machine.  (Notary  public,  Ramsey 
County,  Minn.) 

lOLA,  KANS. 

The  evidence  in  this  case  wherein  the  plaintiff.  The  United  Iron  Works  Co.,  of 
lola,  Kans.,  invoked  relief  from  the  pednage  of  unionism,  presents  an  illustration  of 
the  necessity  and  the  efficacy  of  the  extraordinary  remedy  of  injunction  before  and 
after  judicial  application. 

Before  restraint,  the  iron  molders'  union  strikers  in  their  efforts  to  compel  the 
plaintifib  to  comply  with  their  demands  relied  on  their  might,  and  the  perverted 
assumption  of  a  right  to  employ  various  forms  of  fraud,  intimidation,  force,  and 
violence  against  the  nonunion  molders. 

After  restraint  there  was  an  instantaneous  cessation  of  all  riotous  acts  by  the  men 
on  strike. 

^  D.  C.  Morrow  testified  that  on  July  17, 1906,  one  Beler.  the  corresponding  representa- 
tive of  the  iron  molders'  union,  accosted  him  and  said,  ^'Did  you  ever  jump  sideways; 
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you  will  jump  sideways,  backwards,  and  all  kinds  of  w^ys."  And  on  affiant  asking 
who  would  make  him  do  it,  said  Beler  replied:  ''The  iron  molders'  union,  the  ereaitest 
oiganization  in  the  wwld.  Beler  then  made  a  motion  to  strike  affiant.  (District 
court,  Allen  (bounty,  Kans.) 

George  K.  Engler,  testified  that  on  June  25, 1906,  on  leaving  the  train  to  go  to  woik 
was  met  b v  Beler  and  other  molder  strikers,  also  by  the  chief  ofpolice  and  thSee  officen 
who  searched  him  for  firearms.  On  coming  from  the  foundry  ne  was  met  by  strikers, 
and  asked  not  to  go  to  work.  Striken'  pickets  tantalised  nim,  called  him  "scab  ** 
and  cursed  him.  On  July  10  one  oi  the  iron  moldera*  pickets  told  him  that  if  he  in- 
tended to  go  back  home  he  had  better  go  soon.  A  deputy  sheriff  on  several  occanons 
about  town  and  at  the  works  said  he ' '  wanted  to  waylav  and  slug  "  affiant.  Afilant  was 
taunted  by  Beler.  who  said:  " f\Bitty,  don't  you  get  tired  and  want  to  lie  down  and  sleep; 
some  dayyou  will  lay  down  and  never  get  up.  '^   (District  court,  Allen  Oounty,  Kans.) 

Claud  Umphries,  testified  that  on  July  15, 1906,  Beler,  a  strinng  molder,  met  aflSant 
and  told  him  he  intended  to  give  him  a  licking.  Affiant  says  the  striken  of  the  iron 
molden'  union  had  from  two  to  six  pickets  about  the  plant,  who  repeatedly  ridiculed 
him  and  tried  to  intimidate  him  with  threats  so  that  he  would  quit  work  and  break 
his  contract  with  the  companv.  He  was  called  vile  and  scurrilous  names  and  ''scab  ** 
and  on  one  occasion  when  affiant's  wife  and  brother  were  with  him  Beler  threatened 
to  "lick"  him.    (District  court,  Allen  County,  Kans.) 

C.  F.  DeBrunner.  testified  that  on  July  15,  1906,  he  held  a  convenation  with  Beler 
in  which  Beler  said  he  "wished  he  had  a  chance  to  set  a  poke  at  those  fellows:  that 
things  were  shaping  themselves  until  it  would  not  be  long  until  he  could  get  a  cnance 
at  some  of  those  fmlows;  he  was  only  waiting  for  a  gooa  opportunity."  On  another 
occasion  affiant  had  a  talk  with  one  Fox,  an  iron  moldera'  stnker,  who  stated  that  the 
iron  molden'  union  was  the  strongest  in  the  United  States;  that  there  was  no  aues- 
tion  but  it  would  win  out;  by  its  strength  it  could  force  the  company  to  the  wall,  if 
necessary  to  win  their  point.    (District  court,  Allen  County,  Kans.) 

D.  Perkins  testified  that  on  June  25,  1906,  he  came  to  Springfield  from  Mississippi 
under  contract  to  work  for  the  plainti£f  company,  and  as  he  got  off  the  train  one 
Beler,  a  striking  molder,  took  hold  of  his  arm  and  asked  if  he  was  a  molder.    Affiant 

made  an  evasive  reply,  and  then  Beler  said:  "You  jure;  and  the  best thin^  you 

can  do  is  to  get  ri^t  out  of  here."  On  other  occasions  strikers  persistently  triea  to 
get  him  to  break  his  contract,  doing  and  saying  many  things  to  annoy  and  dishearten 
him  and  force  him  to  c[uit  work.    (District  court,  Allen  County,  Kans.) 

Wiley  Franklin  testified  that  on  June  25,  1906,  came  to  work  for  plaintiff  company 
under  contract  and  on  arrival  was  met  at  the  train  by  members  of  the  ironmoldeie' 
union  on  strike,  some  of  whom  told  him  he  had  better  get  out  of  town.  On  one  Sun- 
day night  three  of  the  strikers  talked  to  affiant  and  said  they  would  do  anything  they 
could  to  help  affiant  to  beat  the  company  out  of  some  monev  and  wanted  affiant  to 
make  a  proposition  to  leave  Springfield.  Affiant  made  saia  strikers  a  proposition, 
which  was  not  accepted  because  the  striken  had  no  money.  Thereupon  the  striken 
wanted  affiant  to  go  back  to  work,  promising  him  that  they  would  make  up  some 
sham  telegram  or  other  thing,  representing  it  to  come  from  affiant's  wife,  asking  f<Nr 
money  or  alleging  sickness,  so  that  the  company  would  advance  money  on  8u<^ 
scheme.     (District  court,  Allen  Countv,  Kans.) 

Daniel  Grant  testified  that  he  was  followed  on  goinj;  home  from  work  by  a  striker 
who  told  him  he  had  better  go  on  home;  that  the  stnken  were  always  after  him  to 
quit;  wanting  to  ship  him  out  of  town,  promising  to  get  him  another  job.  On  Jidy 
16  Beler,  one  of  the  striking  molden.  wnile  at  the  molden'  headquarten  quarreled 
with  affiant,  shook  his  fist,  and  wanted  to  fight  him,  saying  he  could  whip  both  affiant 
and  his  brother.  On  another  occasion  one  Ross  insulted  affiant's  sister  as  she  sat  oa 
the  porch  of  her  home  with  another  lady  by  pointing  out  to  them  and  saying,  "Here'e 
where  them  scabs  live."  Striken  freauently  called  "scab"  at  and  say  insulting 
things  to  annoy,  and  crowd  affiant  off  me  sidewalk.  (District  court,  Allen  County, 
Kans^ 

C.  J.  Champieux  testified  that  from  May  2  to  July  17,  1906,  iron  molden'  strikers 
talked  to  him,  made  insulting  remarks,  and  called  him  "scab."  On  one  occasion 
Beler  told  affiant  that  he  (Beler)  was  a  oetter  man  morally,  ph3nsically,  or  any  other 
way  than  affiant.  Strikers  tried  to  induce  affiant  to  breax  his  contract  with  the 
company  and,  failing  in  that,  ridiculed,  insulted,  and  intimidated  him.  (District 
court,  Allen  County,  Kans.) 

Elmer  May,  testified  that  since  the  inauguration  of  the  strike  the  striking  moldeie 
have  maintained  pickets  at  the  entrance  of  the  foundry  morning,  noon,  and  night; 
have  frequently  stopped  affiant  and  called  him  scab  and  other  names.  Striken  con- 
stantly interfered  witn  him  going  to  and  from  work,  in  a  manner  to  annoy  and  make  it 
difficult  for  affiant  and  other  nonunion  men  to  work  for  the  company.  (District 
court,  Allen  County,  Kans.) 
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Jam«8  Smith,  testified  that  on  coming  from  work,  members  of  the  iron  molders' 
union  walk  alongwith  and  try  to  get  him  to  quit;  ridiculed  and  called  him  "scab.'' 
On.  July  15,  one  Beler,  said  to  affiant  that  he  was  no  better  than  a  criminal.  Affiant 
further  avers  that  the  strikers  did  not  he^^itat^  t^  use  vile  and  threatening  language, 
even  in  Ih^  presence  of  officers  and  women.    (District  court,  Allen  County,  Kans4 

C.  O.  Heam,  testified  that  on  going  from  work  in  the  foundry  he  was  followed  by 
etrijierB,  who  tried  to  get  him  to  quit  and  break  his  contract  with  the  company;  threat- 
ened that  .he  had  a  limited  time  to  stay;  made  insulting  .remarks  to  him;  called  him 
''scab.'*  On  other  occasions  strikers  told  him  if  lie  did  not  quit  work  they  would 
bfftnd  him  all  over  the  country;  meaning  that  he  would  be  blacklisted.  His  photo- 
gliB^h  was  taken  without  his  consent  for  the  purpose  of  publishing  it.  Strikers  con- 
tinuaUy  jnade  insulting  remarks;  acted  in  an  insolent  way  and  made  intimidating 
elatemenlB,  all  of  which  made  it  a  disagreeable  and  difficult  thing  to  work  for  the 
•pliuntiff  ooinpany.    (District  court,  Allen  County,  Kans.) 

Joseph  Lafieur,  testified  that  the  strikers  called  him  "scab  *';  photographed  him  and 
asoioyed  him  and  his  companions  in  every  conceivable  way  in  order  to  induce  them  to 
4|uit  work  for  the  company.  On  one  occasion,  one  Beler  said,  "Joe,  see  that,  that'^s 
blood  ffom  your  boss.  ''^  Affiant  further  avers  that  the  strikers  persistently  kept  up  the 
CftUing  of  names  a&d  making  insulting  remarks  to  the  nonunion  molders;  that  the 
Btrikers'  headquarters  are  near  the  works  in  what  is  termed  a  "  ji^:er"  in  Kansas,  and 
that  there  is  always  a  crowd  of  strikers  around  who  make  insolent  remarks  to  ithe 
vonkaden  as  they  go  to  and  from  work.    (District  court,  Allen  County,  Kans.) 

B.  J.  Marple  testified  that  on  July  12,  1906.  on  his  wa^r  down  town  he  met  a  crowct 

of  strikers,  among  whom  was  one  Fox,  a  striker,  who  said,  "You  are  a liar.'^ 

Thereupon  he  grabbed  affiant.  After  the  police  came  up  the  encounter  was  stopped. 
Fox  said,  "  I  '11  see  you  about  this  again, ' '  aading  that  he  had  affiant  spotted.  ( D istr ict 
court,  Allen  County,  Kans.) 

John  Gfajit  testified  that  the  strikers  told  him  he  better  not  work  at  molding,  as  he 
would  not  stay  long.  Strikers  called  him  "scab"  and  other  names  frequently.  On 
July  14  one  Beler  met  affiant  and  two  companions  and  said,  "  There  goes  three  scabs.  '* 

"111  knock  your block  off."    Strikers  walked  past  affiant's  residence,  stating 

that  was  where  a  bunch  of  them  " scabs"  lived.    Affiant  at  other  times  was 

called  "scab"  and  other  insulting  names  and  told  by  strikers  thev  were  going  to  ship 
him  out  and  subjected  him  to  ridicule  and  iiuult  the  nature  of  which  interfered  with 
his  duties  to  the  company  as  well  aa  his  peace  and  quiet.  (District  court,  Allen 
County,  Kans.) 

W.  W.  Riley  testified  that  when  the  strikers  found  out  he  would  not  quit  work  lor 
the  plaintiff  company  they  called  him  "scab,"  vile  names,  and  threatened  him. 
One  Speath,  a  striker,  passed  him  on  his  way  to  work  and  said^  "Come  back  here, 
Rilevj  I  can  whip  you. '^  Affiant  was  frequently  called  "scab, ' '  liar,  and  subjected  to 
insulting  remarlu  near  the  foundry  when  several  of  the  strikers  were  together;  con- 
tinually annoyed;  followed  until  he  was  almost  driven  by  their  treatment  to  give  up 
his  job;  that  strikers  kept  the  factory  picketed  by  from  two  to  six  men  all  the  time 
and  said  to  him,  "Here  is  Riley,  the  scab  liar;"  that  he  better  quit  work,  because 
when  the  strikers  got  back  to  work  he  could  not  get  a  job  anywhere  m  town .  (District 
court,  Allen  County,  Kans.) 

E.  S.  May  testified  that  the  striking  molders  talked  insultingly  to  him;  made  various 
statements  in  the  way  of  threats.  On  one  occasion  Beler,  a  strilang  molder,  said  that  if 
he  had  affiant  in  a  box  car  he  would  soon  see  who  was  best  man.  Strikers  called  him 
unprincipled  and  "scab  "  frequently;  that  strikers  have  said  to  other  nonunion  mold- 
ers, *  *  I  '11  get  you, ' '  meaning  a  threat  of  physical  violence ;  that  they  had  affiant  spotted , 
meaning  affiant  was  to  be  blacklisted  or  kept  from  getting  work  from  other  persons; 
and  that  the  strikers  kept  pickets  on  duty  constantly  annoying  the  men,  making 
insulting  and  intimidating  remarks  to  them;  that  strikers  passed  affiant's  residence, 
making  the  remark,  "There  is  where  some  of  the  scabs  live."  (District  court,  Allen 
County,  Kans.) 

CD.  Clark,  testified  that  on  one  evening  a  striking  molder  came  up  to  him,  stating 
that  he  (striker)  was  a  dele^te  from  the  union  and  wanted  to  talk  with  affiant;  finally 
became  angry  and  made  insinuating  remarks  about  "scab."  On  another  occasion 
six  of  the  strikers  met  him  on  the  sidewalk  and  called  him  "scab";  that  later  Beler 
Mid  to  affiant,  "You  may  get  right  after  awhile;  if  we  wanted  to,  we  could  get  enough 
to  go  down  there  and  clean  the  whole  bunch  of  you  up."  On  other  occasions  strikers 
tantalized  and  aimoyed  affiant,  called  him  names,  and  said  they  would  have  his  picture 
taken  and  would  send  it  to  headquarters  and  it  would  be  placed  in  a  circular  and 
distributed  so  that  he  would  not  be  able  to  get  work  or  business.  Affiant  furUier  avers 
that  morning,  noon,  and  night  strikers  have  abused  or  annoyed  him,  blocking  the 
walks  or  other  places,  all  to  his  annoyance  and  inconvenience.  (District  court,  Allen 
County,  Kans.) 
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M.  L.  Allfitot^  testified  that  he  is  the  owner  of  a  grocerv  store  near  the  foundry;  that 
h9  observed  the  strikers,  pickets,  or  patrol  numbering  from  three  to  eight  men;  that 
whenever  the  men  went  to  or  from  work  morning,  noon,  and  evening  the  pickets  would 
go  near  the  entrance  of  plaintiff's  foundrv  and  wait  for  the  nonunion  men;  walk  with 
them  and  talk  to  ^em,  going  clear  to  their  boarding  house  with  them;  heard  them 
hallow  at  ^e  men  and  call  uiem  '^scabs''  and  other  vile,  obscene,  and  opprobiius 
names.  Affiant  further  avers  that  strikers  would  at  times  congregate  in  crowds  on 
the  comer  near  the  works  and  make  it  very  unpleasant  for  an^  persons  passing;  kept 
this  up  every  day,  especially  when  nonumon  men  were  going  in  or  coming  out  of  the 
foundry,  but  that  since  the  injunction  came  on  there  has  been  a  great  change  in  the 
situation  aroimd  the  works;  that  after  the  injunction  came  on  everything  was  quiet 
and  peaceful  where  before  it  was  noise,  until  the  strikers  got  to  be  sudb  a  nuisance  that 
affiant  remonstrated  with  them,  for  wnich  he  was  afterwards  informed  by  the  strikers 
they  had  taken  his  (affiant's)  picture  along  with  the  rest.  (District  court,  Allen 
County,  Kans.) 

Loms  Clayton,  E.  S.  Moore,  C.  J.  Malone,  J.  Deck^  W.  M.  Rhodes  each  testified 
that  the  iron  molders'  strikers  maintained  a  patrol  or  picket  in  the  street  of  from  three 
lo  five  men  near  plaintiff's  works;  observed  strikers  congre^ted  and  called  to  the 
workmen  the  word  "scab";  sanged  together,  talking  and  acting  in  a  boisterous  and 
unpeaceable  manner;  that  when  the  men  went  to  and  from  work  a  crowd  g;athered 
and  much  jostling,,  hallowing,  derision,  and  even  vulgarities  and  profanity  was 
indulged  in,  making  the  comer  boisterous,  rough,  and  disagreeable,  so  that  ladies  or 
diildren  could  not  pass  without  some  form  of  embarrassment.  Affiants  further  aver 
that  since  the  injunction  was  issued  and  served  there  is  all  the  difference  possible, 
Uke  the  difference  between  a  storm  and  a  calm,  and  that  since  its  issuance  everything 
is  quiet  and  peaceful;  no  congregation  or  crowds  or  gangine  top;ether  of  boisterous 
persons  obstmcting  the  sta^ets  and  sidewalks,  howling  and  abusing  people;  that  the 
injunction  worked  a  marvelous  change  and  made  the  vicinity  of  the  foundry  a  well- 
demeaneci  locality  compared  with  what  it  was  before.  (District  court,  Allen  County, 
Kans.) 

FINDINGS  OF  THB  COURT. 

The  Hon.  Oscar  Foust,  judge  of  the  District  Court  of  Allen  County,  Kans.,  in  which 
court  the  forcing  affidavits  were  filed  in  support  of  a  petition  for  a  temporary  restrain- 
ing order,  in  his  midings  on  the  evidence  presented,  as  applicable  in  tnis  case,  quoted 
from  the  opinion  of  the  eminent  jurist,  Judge  J.  McPnerson,  of  the  United  States 
Circuit  Court,  £.  D.  Southern  District  of  Iowa,  handed  down  in  the  case  of  Atchi- 
son, Topeka  &  Santa  Fe  R.  R.  v.  Nathan  Gee  et  al.,  in  part  as  follows: 

''The  evidence  shows  the  parties  in  the  employ  of  the  company  have  been  assaulted 
by  the  strikers  for  no  offense,  for  no  wrong,  for  no  crime;  employees  have  been 
denounced  and  called  ''scabs"  and  the  most  vulgar  and  profane  names  applied  to 
them  for  the  sole  roason  that  they  elected  to  work  when  it  was  offered  them  ot  a  satis- 
factory character  and  at  prices  agreeable. 

"A  system  of  pickets  around  and  near  to  the  shops  of  the  company  has  been  kept 
up  by  all  the  accused  and  others.  The  pretense  of  this  picketing  is  the  right  to  con- 
veise  with  the  new  employees  and  persuade  them  to  quit,  and  the  further  pretense 
that  they  desire  to  see  who  are  at  work.  Details  of  pickets  taldng  turns  at  all  hours 
when  men  are  going  to  and  from  work,  making  grimaces,  and  at  times  acting  as  if  vio- 
lence were  intended  and  at  times  uttering  profanity  and  vulgarity. 

"When  men  want  to  converse  or  persuade,  they  do  not  organize  a  picket  line. 
When  they  only  want  to  see  the  men  who  are  at  worK,  they  go  and  see  ana  then  leave, 
disturbing  no  one  physicallv  or  mentally.  Such  picketing  as  is  displayed  in  the 
evidence  in  the  case  at  bar  does  and  is  intended  to  annoy  and  intimidate. 

"The  peaceful  law-abiding  man  can  be  and  is  intimidated  by  gestures,  by  menaces, 
by  being  called  harsh  names,  and  by  being  followed  or  by  being  compelled  to  pass  by 
men  known  to  be  unfriendly. 

"The  test  of  manhood  and  the  rights  of  man  and  property  is  not  to  be  measured  by 
braggarts  or  bullies,  vulgarity,  or  profanity,  and  tne  saloons  must  not  be  the  place 
where  supposed  rights  are  to  oe  decreed,  as  the  evidence  in  this  case  shows  has  been 
many  times  attempted  by  some  of  those  on  strike. 

"There  can  be  no  sucn  thing  as  peaceful  picketing  any  more  than  there  can  be 
chaste  vulgarity,  or  peaceful  mobbing,  or  lawful  lynching. 

"The  court  has  no  desire  to  be  severe  in  its  jud^ents,  and  particularly  to  those 
badly  advised,  but  has  a  concern  that  peace  and  quiet  prevail  and  that  a  state  of  serf- 
dom shall  not  exist  by  a  so-called  system  of  picketing  by  one  crowd  of  men  over  another. 
No  self-respecting  man  will  submit  to  it,  nor  is  he  compelled  to.  He  need  only  apply 
to  the  courts,  State  or  Federal,  and  he  will  be  given  an  order  to  end  it;  and  when 
such  orders  are  given  they  must  and  will  be  enforced. 
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"It  must  always  be  borne  in  mind  that  thia  is  a  Government  of  law  and  not  of  men; 
that  all  rights  of  persons,  whether  members  of  labor  unions  or  not,  are  sacred  to  them, 
and  every  act  of  persons,  either  individually  or  collectively,  that  has  for  its  object 
the  subversion  of  such  rights,  is  unlawful;  and  if  accompanied  by  violence,  intimida- 
tion, force,  or  other  unlawful  means,  it  becomes  the  duty  of  the  courts  to  intervene." 

DBTROrr,   MICH. 

A  veritable  epidemic  of  strikes  in  the  metal  crafts  seriously  disturbed  the  industrial 
equanimity  of  Detroit  in  1907.  Machinists,  ship  workers,  boiler  makers,  pattern 
m^ers,  iron  molders,  and  core  makers,  polishers,  buffeis,  and  stove-plate  moldeis,  all 
"were  afflicted  with  the  strike  fever,  the  iron  molders  more  than  any  other  crafts. 
Strikers,  congregating  in  saloons,  were  inflamed  to  rioting  and  dynamiting  of  plants 
while  out  of  work;  street  cars  carrying  nonunion  workmen  were  "held  up''  in  real 
outlaw  fashion  in  the  public  thoroughfares;  nonunion  men  were  repeatedly  coerced, 
intimidated,  and  beaten.  Although  striken  admitted  in  open  court  the  commission 
of  offenses,  juries  would  not  convict  them.  When  sentenced  b}r  a  court,  assaulters  of 
iMttiunion  workmen  were  released  or  given  only  light  fines,  which  were  paid  by  the 
unions.  The  Detroit  Journal,  on  June  20,  1907,  announced  in  its  headlines  that 
''Strikers  rioting  is  exhausting  the  police"  and,  as  a  last  resort,  injunctive  relief  was 
sought  by  the  employers. 

Extracts  of  portions  of  the  affidavits  of  molested  independent  workmen  are  here 
given;  but  it  should  be  borne  in  mind  that  these  refer  only  to  lawlessness  of  iron 
molders. 

Geoige  W.  John  testified  that  on  August  17,  1907,  in  attempting  to  serve  injunction 
subpoenas,  one  of  the  defendants  said  to  him:  "You're  too fresh,  any- 
how"; then  struck  him  a  sharp  blow  in  the  chest.    Another  striker  assaulted  him 

and  a  bottle  was  thrown  at  him .    The  first  assailant  said :  ' '  That's  right,  kill  the r- 

;  he's  no  good,  anyhow;  I  don't  need  to  take  an  injunction  from  any- 
body ;  I  don't  give  a who  he  is. "    And  thereupon  he  was  struck  a  vicious  blow 

on  the  left,  and  the  second  assailant  struck  him  a  vicious  blow  on  the  right  side  of  the 
neck,  knocking  him  to  the  curb.    (Circuit  court,  Wayne  County,  Mich.) 

Charles  Eng  testified  that  on  October  10,  1907,  on  going  to  work  saw  three  men,  one 
of  whom  crossed  the  street  and  used  violent  and  threatening  hmguage  and  called  him 
scab  and  other  vile,  obscene,  and  scurrilous  names;  and  said  that  they  "would  get 
him."  A  brick  was  thrown  which  struck  and  bruised  him  severely.  (Circuit  court, 
Wajme  County,  Mich.) 

John  Clark  testified  that  on  August  6,  1907,  on  his  way  to  work  met  three  of  the 
striking  iron  molders  who  tried  to  get  him  to  ouit  work,  and  on  his  refusal  one  of  them 
struck  him  a  severe  blow  back  of  the  ear,  felling  him  to  the  ground.  A  policeman 
appearing,  his  assailants  ran  away.    (Circuit  court,  Wayne  county,  Mich.) 

Victor  E.  Gottlieber  testified  that  on  August  10, 1907,  on  his  way  to  work  saw  a  large 
crowd  of  striking  molders  ageregatiiig  50,  who  rushed  upon  him.  Affiant  ran  and 
some  one  of  them  threw  a  rc^  at  him,  striking  him  on  we  head  and  cutting  a  deep 

eash,  one  of  Ihem  calling  out:  "There  he  goes;  get  the and  kill 

him . ' '  Affiant  escaped  to  the  Works  in  an  automobile .  (Circuit  court,  Wayne  County , 
Mich.) 

Clyde  Slaele  testified  that  on  August  10,  1907,  he  saw  500  of  the  members  of  the 
iron  moldenr  union  and  sympathizers  congrc^ted  near  the  works.    He  heard  repeated 

threats  from  men  in  this  crowd,  such  as:  "We  ought  to  dump  the plant  into 

the  river."  That  employees  oi  the  plant  were  broueht  to  it  in  an  automobile  and 
threats  were  made  to  throw  lumber  in  front  of  it.  Ue  heard  members  of  the  crowd 
call  the  men  in  the  automobile  "scabs."  About  15  police  officers  made  concerted 
advance  to  disperse  the  mob.    (Circuit  court,  Wayne  Coimty,  Mich,) 

Joseph  Six  testified  that  on  August  5,  1907,  on  returning  to  his  home  from  the 
foundry,  he  was  assaulted,  pulled  from  a  street  car  by  20  men,  struck  heavy  and 
vicious  dIowb  from  all  sides  and  pounded  until  he  became  unconscious.  One  of  his 
ribs  was  broken.  On  becoming  conscious  a  stranger  helped  him  to  a  police  station  and 
he  was  taken  home.  On  August  10, 1907,  on  going  to  work  he  encountered  a  crowd  of 
50  striking  molders,  who  surroimded  and  assaulted  him;  many  of  them  struck  and 
kicked  him.  He  was  hit  in  the  nose,  mouth,  and  eyes.  One  of  the  strikers  said  to 
him,  "If  you  don't  stay  out  of  that  ehop  we'll  kill  you."  He  escaped  and  afterwards 
was  taken  to  the  foundiry  in  an  automobile.    (Circuit  court,  Wayne  County,  Mich.) 

Frederick  A.  Cowen  testified  that  on  July  22. 1907,  he  saw  one  of  the  striking  molders 

Sick  up  stones  and  throw  and  hit  the  foundry  with  them;  that  window  glass  was 
roken.    Two  other  strikers  were  with  the  stone  thrower  at  the  time.    (Circuit  court, 
Wayne  County,  Mich.) 
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Fred  Barnes  testified  on  Auffust  29,  1907,  that  one  of  the  striking  moldeis  boarded 
a  street  car  with  himself  and  outer  nonunion  molders  on  their  way. home,  jostling  and 
shoving  the  men  about,  muttering  obscene  words  in  a  threatening  tone,  whaking  his 
fist  at  him,  and  lowering  and  scowling  at  him  in  a  ferocious  man.er.  (Circuit  courts 
Wayne  County,  Mich.) 

HOUSING  or  NONUNION  WORKMEN. 

Before  the  isBuance  of  the  injunction  on  behalf  of  the  Murphy  Iron  Works  this 
plant  was  in  a  continuous  state  of  siege,  it  being  necessary  to  build  a  stockade  about 
the  high  fence  already  surrounding  the  plant  and  to  poet  guards  :night  and  day  to 
repel  attacks  of  the  strikers;  the  finn  also  was  compelled  to  furnish  sleeping  quartess 
and  meals  inside  the  plant  for  the  nonunion  workmen.  The  drivers  of  wagons  bringiog 
pffoviBions  for  these  worlonen  were  continually  subjected  to  assault,  abuse,  and  in- 
timidation bv  strikers  constantly  picketing  and  patrolling  the  plant  making  hostile 
and  violent  demonstratioiis. 

Percy  Grovemiller  testified  that  on  October  5,  1907,  on  his  way  home  from  the 
foundry  one  of  the  striJdiig  molders  followed  behind  him  closely  for  some  distance  and 
finally  addressed  to  him  a  volley  of  vile  and  unprintable  language,  ending  with  the 
threat'  "I'll  knock  your  head  off;  1*11  kill  you."  (Circuit  court,  Wayne  County, 
Mich.) 

Stephen  Fox  testified  that  on  October  5, 1907,  on  his  way  home  from  the  foundry  he 
w]fts  followed  by  two  striking  molders  for  eight  or  nine  blocks,  who  addressed  to  him 
vile  and  unprintable  language,  threatening  him  and  shaking  their  fists  in  his  Uce^ 
attempting  to  prevent  him  from  entering  his  home  where  the  vile  and  scurrilous  Ian- 
giiage  was  repeated.    (Circuit  court,  Wajoie  County,  Mich.) 

Otto  Dickson  testified  that  on  October  5,  1907,  on  leaving  the  foimdry  three  of  the 
striking  molders  approached  and  said:  "What  hAxe  you  got  in  your  pocket?*'  This 
was  accompanied  with  vile  and  unprintable  language  and  another  striker  said:  "Those 
fellows  haven't  eot  anything  on  them;  get  after  them."  These  same  men  followed 
affiant,  frequently  insulting  and  threatening  him.  (Circuit  court,  Wayne  County, 
Mich.) 

Paul  Globich  testified  that  on  January  20,  1908,  on  leaving  the  foundry  one  of  the 
striking  molders  caught  him  by  the  hand  and  held  him  and  said:  "Well,  get  your 
money  and  get  out.  We  don't  allow  any  Detroiters  to  work  down  there/'  This 
striker  called  to  two  others,  saying:  "John,  come  out  here,  we've  got  him  now."  On 
January  21,  1908,  he  was  accosted  by  another  man  who  said:  "Well,  I  see  you  are 
working  there  again;  how  long  are  you  going  to  stay  there?  You  get  out  to-morrow 
n^ht,  or  I'll  let  you  know  whether  you  can  work  there  or  not."  liiis  man  followed 
affiant  some  distance  continuinff  the  same  intimidating  and  coercive  language.  (Cir» 
cuit  court,  Wa)aie  County,  Mich.) 

Frank  Hodap  testified  that  on  April  4,  1907,  he  was  followed  to  the  street  car  by 
two  union  pickets,  who  told  the  conductor,  pointing  at  affiant:  "There  goes  a  couple 
of  scabs."  On  April  17,  1907,  a  mob  of  100  or  more  strikers  followed  him,  calling  out: 
*  Scab  "  and  vile  and  unprintable  language.  On  April  18, 1907,  as  affiant  was  entering 
Yiifi  hotel  he  was  struck  by  one  of  the  strikers  with  his  fist.  (Circuit  court,  Wayne 
County,  Mich.) 

George  Gill  testified  that  on  April  17,  1907,  on  going  home  from  the  foundry  he  was 
followed  by  a  large  crowd  of  pickets  and  strikers  who  called  him  "scab  "  and  addressed 
to  him  other  language  too  vile  and  scurrilous  to  print.  On  April  18,  1907,  about  2^ 
strikers  followed  him  to  his  hotel  callint;  profanely  after  him  "scab"  and  other  vi)^ 
language.  The  crowd  was  led  by  a  striking  molder  whom  affiant  recognized.  As  h^ 
entered  his  hotel  one  of  the  crowd  struck  him  a  violent  blow  on  the  back  of  the  neck. 
Later  on  the  same  evening  he  was  warned  that  there  were  8  or  10  strikers  in  the  bar- 
room  of  his  hotel  threatening  to  find  his  room  and  do  him  harm.  (Circuit  court, 
Wayne  County,  Mich.) 

John  Finch  testified  that  on  April  17,  1907,  he  was  followed  from  the  foundry  to  his 
boarding  house  by  a  crowd  of  100  strikers  and  sympathizers,  led  by  a  striker  wnom  be 
recognized.  He  was  called  "scab."  The  crowd  gathered  about  his  boarding  house 
and  called  to  the  keeper:  "Throw  the  scabs  out."  The  keeper  did  so  and  in  seeking 
shelter  elsewhere  he  was  followed  by  the  crowd  which  called  out  pro&knely:  "We 

will  get  you  yet;  dig  into  him;  take  a  poke  at  the  bastard;  look  at  the 

scab."  On  April  18,  1907,  a  number  of  strikers  followed  affiant  calling  out:  "There 
goes  that  long-legged  scab  from  Columbus."  Thereafter,  in  fear,  he  slept  and  ate 
within  the  walls  of  the  company's  plant.    (Circuit  court,  Wayne  County,  Mich.^ 

Truman  Jones  testified  that  on  April  18,  1907,  on  leaving  the  foundry  he  was  lol* 
lowed  by  a  mob  of  strikers  who  called  out:  "Look  out  for  the  scabs;  get  out  of  the 
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my,  the  scabs  are  coming."  They  followed  him  to  his  bouding  place  and  threatened 
tdm.    (Circuit  court,  Wayne  Counter,  Mich.) 

John  Newell  testified  that  on  April  17  and  18, 1907,  he  was  followed  on  the  streets 
by  a  mob  of  strikers  who  called  him  vile  names  and  threatened  him.  (Circuit  court, 
Wayne  County,  Mich.) 

William  Baker  testified  on  April  27,  1907,  that  he  had  been  followed  by  molders' 
union  strikers  who  told  him  on  the  day  he  went  to  work  that  ''It  would  not  be  a  wise 
thing  for  him  to  work  lor  that  company."  On  April  18,  1907,  he  was  followed  to  his 
boaraing  house,  a  distance  of  1  mile,  by  a  crowd  which  hooted  and  yelled  about  the 
house,  causing  the  keeper  to  refuse  to  harbor  him  longer.  He  was  followed  and  stopped 
and  asked  by  one  of  the  strikers:  "Where  in  hell  was  you  bom?  I  will  clean  up  with 
you .  * '    (Circuit  court,  Wayne  County,  Mich . ) 

Thomas  B.  Fenton  testified  that  on  April  17, 1907,  he  was  followed  on  a  street  car, 
insulted  and  annoyed  by  a  mob  of  strikers;  was  cursed,  assaulted,  and  struck  on  the 
head  by  a  blunt  instrument;  his  clothing  was  torn  and  he  was  called  vile  and  scurrilous 
naim^.  He  was  also  turned  out  of  his  ooarding  house  on  account  of  the  actions  and 
eayinffs  of  the  strikers.    When  assaulted  by  the  strikers  he  was  knocked  to  the  ground 

and  tney  said  to  him:  " scab,  we  have  got  you  now;  we  will  Ax  it  now 

BO  that  you  wonH  go  back  to  work."    (Circmt  court,  Wayne  County,  Mich.) 

Kichard  Keeley  testified  that  on  April  17, 1907,  about  50  strikers  followed  him  to  his 
home,  hooting  and  yelling  at  him;  on  April  18,  1907,  a  similar  crowd  followed  him, 
(filing  out  to  him:  ''We'D  get  him  before  he  leaves."  He  was  called  vile  and  scur- 
rilous names.  On  this  same  date  he  was  again  followed  to  his  home  by  the  strikers 
who  attempted  to  enter  and  search  the  house,  offering  to  fill  the  house  with  union 
boarders  who  would  pay  full  price  for  the  rooms  if  she  would  turn  out  the  nonunion 
men.  The  strikers  remained  about  the  house  creating  a  disturbance  throughout  the 
greater  portion  of  the  night.  Thereafter  affiant  left  this  boarding  place  and  lived 
within  the  walls  of  the  company's  plant.    (Circuit  court,  Wayne  County,  Mich.) 

George  Carter  testified  that  on  April  18,  1907,  he  was  followed  to  his  residence  by  a 
crowd  which  crossed  backward  and  forward  in  front  of  him  calling:  "We  will  get  you, 

you scab;  we  will  get  you  later  on."    One  of  the  strikers  insist^  of  the 

keeper  of  the  boarding  house  upon  going  upstairs  and  offered  if  she  "would  throw  those 
fellows  ouf  they  would  buy  the  house.  Said  crowd  prowled  around  the  house  the 
greater  portion  of  the  night.  Since  that  day,  affiant  avers,  he  remained  inside  the 
gates  of  the  plant,  eating  and  sleeping  there,  unable  to  go  about  the  streets  of  the  city 
throush  fear  of  personal  injury  at  the  hands  of  the  striking  molders,  their  associates  and 
confeaerates.    (Circuit  court,  Wayne  County,  Mich.) 

Otto  Dickson  testified  that  on  April  18,  1907,  he  was  approached  by  striking  union- 
ists, one  of  whom  insisted  upon  talking  with  against  his  expressed  wish,  and  who 
thereupon  turned  to  the  crowd  and  said:  "This  man  is  getting  pretty  fresh;  we  will 
have  to  do  something  with  him .  *  *  Thereafter  this  crowd ,  to  the  number  of  75,  followed 
him  and  yelled  at  mm  in  a  manner  inspiring  fear  of  bodily  injury;  followed  him  to 
the  door  of  his  residence,  congregating  on  the  outside,  hooting  and  yelling,  since  which 
time  aflSant  has  been  compelled  to  remain  within  the  works,  eating  his  meals  and 
Bleeping  there,  as  well  as  plying  his  trade,  in  fear  of  serious  injury  should  he  go  upon 
the  street.    (Circuit  court,  Wayne  County,  Mich.) 

Harry  Dougherty  testified  that  on  July  8,  1907,  he  was  assauletd  by  a  striking 
molder,  two  other  strikers  being  present  at  the  time;  he  was  dealt  a  severe  blow  in  the 
right  eye,  which  knocked  him  to  the  floor;  his  face  was  marred  and  blacked  for  several 
days  as  a  result  of  this  assault.  On  July  16,  1907,  affiant  was  followed  by  a  mob  of  50 
men,  among  whom  was  one  Bell,  a  striking  molder.  Four  policemen  endeavored  to 
protect  affiant,  notwithstanding  which  the  mob  threw  dinner  pails  at  him,  hooted  and 
jeered  at  him,  calling  him  "dirty  scab"  repeatedly,  with  other  vile  and  unprintable 
names.  Affiant  was  followed  to  his  home  by  the  mob.  which  loitered  about  tiis  house 
until  thepolice  dispersed  it.    ^Circuit  court,  Wayne  County,  Mich.) 

John  Hill  testified  on  July  18,  1907,  that  previous  thereto  the  foundry  where  he 
worked  had 'been  picketed  and  patrolled  morning  and  nieht  by  from  5  to  75  striking 
imion  molders  ana  their  sympathizers,  under  the  leadership  of  three  men  known  to 
him.  These  men  on  several  occasions  said  to  him  "We'll  get  you  if  you  don't  quit 
work  down  there."  They  cursed  him  amd  called  him  a  "dog  and  a  "scab."  On 
July  16,  1907,  on  leaving  work  at  the  foundry  a  large  crowd  of  striking  unionists  were 
in  wait  for  him  and  his  fellow  workmen  and  called  out  "Here  comes  the  scabs."  The 
crowd  followed  and  threatened  and  hooted  affiant  all  the  way  to  a  street  car,  pointing 
out  and  calling  out  "This  is  a  bunch  of  scabs;  that's  one  of  the  scabs;  let's  get  him.'^ 
On  his  arrival  at  home  a  crowd  of  100  people  gathered,  making  demonstrations,  shout- 
ing violent  threats,  until  police  officers  charged  the  mob  and  dispersed  it.  (Circuit 
court,  Wayne  County,  Mien.) 
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Charles  Blinker  testified  on  July  18,  1907,  that  previous  thereto  many  strikers 
picketed  and  patrolled  the  foundry  where  he  worked;  two  tMAns  moldexB  known 
to  him  appeared  to  be  the  leaders;  these  men  said  to  affiant:  ''You  will  eet  your 

head  pushed  off.'*    He  was  called  "scab"  and  "do^."    On  July  16, 

1907,  on  leaving  work  in  the  foundry,  a  crowd  of  striking  molders  and  sympathizers 
followed,  one  of  whom  said:  ''Here  comes  the  scabs,"  and  called  to  the  motorman 
of  the  street  car:  "Don't  stop  for  this  gang  of  scabs."  On  boarding  the  street  car 
the  strikers  posted  themselves  on  the  front  and  rear  platforms,  pointing  and  calling 
out  in  a  loud  voice:  "This  is  a  bunch  of  scabs."  Affiant  avers  two  striking  union 
molders  followed  him  home,  took  the  number  of  his  house,  remaining  to  patrol  it, 
and  telling  all  passersby  that  at  that  number  one  of  the  scabs  was  livmg.  (Circuit 
court,  Wayne  County,  Mich.) 

Herbert  Rounsifer  testified  that  on  July  16,  1907,  on  leaving  work  in  the  foundry, 
50  to  75  striking  molders  and  their  sympathizers  yelled  at  hun  and  his  fellow  non- 
union workman,  "scab  "  "snakes,"  etc.  That  20  of  the  striking  molders  boarded 
the  street  car,  continued  to  abuse  him,  and  calling  himself  and  companions  "snakes." 
etc.,  and  saying:  "Here  are  the  Great  Lakes  scabs."    The  strikers  behaving  riotously 


keeper 

boarding  hoiise :  "  Do  you  know  that  yon  are  boarding  a  lot  of  scabs? ''  A  laige  crowd 
remained  outside  the  hotel  until  dispersed  by  the  police.  (Circuit  court,  Wayne 
County,  Mich.) 

Joseph  Ostendorf  testified  on  July  18,  1907,  that  on  leaving  the  foundry  where  he 
'Vforkea,  two  striking  molders  approached  him  in  such  a  threatening  manner  that  he 
vaulted  the  fence  back  in  the  company's  yard.  On  returning  to  the  street  with  a 
guard  he  was  met  by  15  threatening  molders  and  then  8  more  who  came  from  a  saloon. 
While  proceeding  through  this  crowd  some  one,  without  warning,  struck  him  a  vio- 
lent blow  in  the  mouth,  cutting  him  severely.    (Circuit  court^  Wayne  Coimty,  Mich.) 

Charles  Westfield  testified  that  on  July  16,  1907,  on  leaving  tne  foundry  he  was 
forced  to  pass  through  60  strikinjg;  unionists  surrounding  the  gates  of  the  works,  30  of 
whom  boarded  the  street  car  with  him,  calling  in  loud  voices:  "There  is  the  king 
of  the  scabs."  This  was  accompanied  by  vile  and  scurrilous  names.  One  striker 
whom  he  recognized  struck  him  a  blow  in  the  face  with  his  fist,  for  which  his  assailant 
was  arrested,  and  as  he  was  being  placed  imder  arrest,  called  out  in  a  loud  voice: 

"You  done  tnis,  you scab;  I'll  get  you  for  this."    On  July  12, 1907,  on  leav- 

ine  the  foundry  he  met  a  large  crowd  of  stnking  molders  which  hooted,  jeered,  and 
called  out:  "There  is  a  bunch  of  scabs,"  and  accompanied  this  with  vile  and  unprint- 
able languase.  Affiant  further  avers  that  he  has  been  followed  by  crowds  of  striking 
unionists,  uieir  associates,  and  confederates,  and  on  many  occasions  they  made 
threats  of  personal  violence,  such  as:  "We'll  get  you  yet;  we'll  get  you  before  you 
leave;  we'll  beat  your brains  out."    (CJrcuit  court,  Wayne  County,  Mich.) 

The  Great  Lakes  Engineering  Works  was  in  a  "state  of  siege  before  the  issuance  of 
the  injunction.  The  nonunion  men  for  a  long  period  were  compelled  to  eat  and  sleep 
within  the  walls  of  the  plant  and  guards  were  posted  to  check  the  riotous  assaults  of  the 
striking  iron  molders.  The  nonimion  men  had  previously  boarded  at  various  houses 
about  town,  but  because  of  the  riotous,  threatening,  and  intimidating  conduct  of  the 
strikers,  some  were  ordered  out  by  their  landlords  and  others  left  through  fear  of 
personal  injury.  The  nonunion  men  were  followed,  leered  at,  insulted,  and  threat- 
ened, and  on  numerous  occasions  bodily  assaulted  by  the  striking  molders,  and  during 
these  numerous  encounters  herein  described  individual  strikers,  as  well  as  mobs  ot 
them,  continually  made  use  of  such  vile,  indecent,  obscene,  scurrilous,  and  profane 
language,  impossible  to  be  printed  herein. 

ON  THE  PACIFIC  COAST. 

The  strike  territory  of  the  iron  molders  was  not  limited.  This  is  wholesomely  exem- 
plified in  the  widespread  strike  inaugurated  by  this  craft  in  the  foundry  centers  on 
the  Pacific  coast  in  the  spring  of  1907.  San  Francisco,  Portland,  Seattle,  Tacoma, 
Everett,  and  inland  cities  sunered  the  propagation  of  this  species  of  guerilla  waifxre 
by  the  union  of  iron  molders,  which  finally  concentrated  its  forces  in  Seattle.  Ex- 
tracts from  affidavits  of  molested  independent  workmen  are  presented  herewith  to 
indicate  in  a  slight  measure  the  character  of  coercion  and  intimidation  utilized  by  the 
strikers. 

Robert  C.  Buchanan  testified  that  on  May  6,  1907,  a  striking  molder  intercepted 
him  on  his  way  from  work  and  told  him  that  unless  he  quit  work  for  the  company  the 
union  would  not  let  him  Uve  to  finish  a  certain  cylinder.    On  May  7,  1907,  the  same 
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striking  molder,  with  another  man,  assaulted,  struck,  and  beat  him,  cut  his  lip,  and 
struck liim  on  the  head.  On  May  8,  1907,  another  striker  followed  him  and  mreat- 
ened  him  that  if  he  did  not  quit  work  the  molders  union  would  "put  him  on  the 
bum,''  meaning  to  beat  him  until  he  was  unable  to  work.  (Superior  court,  King 
County,  Wash.) 

Thomas  Bucnanan  testified  that  he  was  urged  by  strikers  to  quit  work  for  the  com- 
pany and  offered  a  free  union  card  and  other  employment.  On  refusing  such  offer, 
ne  was  called  **scab,''  a  name  which  is  understood  among  laboring  men  as  being  a 
person  unfit  to  associate  with  union  men;  that  the  effect  of  the  name  "scab"  tends 
to  coerce  and  intimidate  men  into  joining  unions  and  join  in  strikes  when  they  occur. 
(Superior  coiurt,  King  County,  Wash.) 

Grus  Holmes  testified  that  he  was  lurged  to  quit  work  for  the  company  by  strikers,  who 
offered  him  a  free  union  card  and  other  emplojrment.  On  refusing  such  offer  he  was 
called  a  "scab,"  a  name  which  is  understood  among  laboring  men  as  being  a  person 
unfit  to  associate  with  union  men;  that  the  effect  of  the  name  "scab  "  tends  to  coerce 
and  intimidate  men  into  joining  the  union  and  join  in  strikes  when  they  occur. 
(Superior  court.  King  County,  Wash.) 

Walter  R.  Brown  testified  that  on  May  6, 1907,  he  was  intercepted  by  seven  striking 
molders  and  asked  to  quit  the  employ  of  the  company  and  join  the  union.  He  refused, 
and  on  the  same  evening  he  was  assaulted  bv  three  men,  struck  and  thrown  to  the 
fiTound.  He  escaped  by  crawling  under  a  railway  box  car  near  by.  (Superior  court, 
jKing  County,  Wash.) 

Charles  Sayles  testified  that  many  of  the  strikers  constantly  harassed  and  annoyed 
him  goinff  to  and  from  work  in  an  attempt  to  get  him  to  quit  work.  The  striking 
molders  threatened  to  * ' place  their  brand  on  him  "  meaning  * ' scab . ' '  (Superior  court, 
King  County,  Wash.) 

Om^ald  H!empal  testified  that  on  May  9,  1907,  on  going  to  his  room  was  accosted  bv 
two  strikers,  one  of  whom  assaulted,  struck,  and  beat  him  on  the  side  of  the  head. 
(Soperior  court,  King  County,  Wash.) 

George  Stewart  testified  that  he  was  stopped  by  molders'  strikers,  pickets,  and  one 
of  them  said :  " I  am  sorry  for  you  when  we  go  back . ' *    They  declared  tney  would  "fix" 


refused  he  would  have  reason  to  regret  it.    (Superior  court,  King  County,  Wash.) 

0.  R.  Hooper  testified  that  he  is  an  electrician  for  the  company  and  a  union  man 
without  grievance  against  it.  He  refused  to  join  the  strike  and  was  told  by  the  strikers 
he  would  have  to  suffer  if  he  failed  to  strike;  one  of  the  strikers  said:  "We41  fix  you  if 
you  don't  come  out,"  that  he  would  be  "fixed  "  if  he  tried  to  get  into  any  other  line  of 
work,  even  a  clerk  in  a  dry  goods  store.  He  was  called  *  *  scab ''  and  other  contemptuous 
epithets.    (Superior  court,  King  County,  Wash.) 

L.  H.  Tenney  testified  that  two  of  the  strikers  climbed  over  the  fence  of  the  plant 
and  he  ordered  them  off;  that  later  one  of  them  met  him  on  the  street,  abusing  him  in 
presence  of  a  large  number  of  people,  saying,  "You  wait;  we  will  fix  you,"  and  adding 
words  of  extreme  vulgarity.    (Superior  court.  King  County,  Wash.) 

John  Peterson  testified  that  the  walking  delegate  of  the  machinists'  union  offered  to 
pay  him  $7  per  week  if  he  would  <}uit  work,  and  on  his  refusal  said,  "The  time  will 
come  soon  when  you  must  come  into  the  union."  (Superior  court.  King  County, 
Wash.) 

RUTLAND,   VT. — HIRED  SLUOOERS. 

A  potent  factor  of  the  union  of  iron  molders  in  fighting  its  strikers  has  been  the  hired 
slugger,  usually  drawn  from  Hie  ranks  of  the  criminal  class  or  quasi  prize  fighter. 

^tracts  from  affidavits  made  during  the  course  of  a  molders'  strike  at  Rultand,  Vt., 
are  presented  below  as  tending  to  substantiate  the  use  of  these  methods  by  this  union. 

Attention  is  also  called  to  the  connection  between  this  case  and  the  following  one 
under  the  heading  "Paterson,  N.  J." 

Axel  Lindquist,  a  nonunion  molder  employed  by  the  F.  R.  Patch  Manufacturing 
Co.,  Rutland,  Vt.,  testified  that  on  April  18,  1904,  on  going  home  from  the  post  office, 
when  in  front  of  the  citv  hall  he  was  approached  from  behind  by  two  men  and  struck 
by  a  hsffd  instrument,  fracturing  the  right  cheek  bone.  He  was  felled  to  the  ground 
and  l^<ain  struck  twice  with  a  bard  instrument  and  rendered  unconscious.  His  knee 
was  cut  deep  with  some  sharp  instrument.  For  four  weeks  he  was  unable  to  eat  solid 
food  and  confined  to  the  house  for  a  long  period.  (Bailey,  justice  of  the  peace,  Rut- 
land, Vt.) 

James  M.  Hamilton,  physician,  testified  that  on  April  19,  1904,  he  examined  affiant 
Lindquist  and  found  him  suffering  from  13  wounds  on  his  head  and  face;  also  a  wound 
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in  the  right  knee.  If  inches  long;  an  incised  wound,  reouiring  three  stitches  to  cioee 
it.  On  April  26  affiant  again  examined  Lindquist  and  found  ne  was  unable  to  open 
his  mouth  except  to  a  very  limited  degree.  (Bailey,  justice  of  the  peace,  RuthMl, 
Vt.) 

Frederick  T.  Fenn  testified  that  on  April  18,  1904,  at  about  8.40  p.  m.,  he  saw  two 
men  exchange  hats,  each  putting  on  the  nat  the  other  was  wearing  and  then  go  toward 
the  city  half.  Shortly  afterwaras  he  heud  a  crv  of  distress  and  saw  a  man  lying  on 
the  ground  and  saw  another  man  standinjf  over  nim  and  kick  him.  The  man  doing 
the  kickingwas  one  of  the  men  whom  affiant  saw  changing  hats.  (Bailey,  justice  <x 
the  peace.  Kutland,  Vt.) 

Edwara  Bassett  states  that  on  or  about  Ma^  20  or  21,  1904,  a  man  by  the  name  of 
QUI  and  another  by  the  name  of  Judge,  while  in  West  Troy,  N.  Y.,  told  nim  that  tfaev 
assaulted  a  man  on  the  evening  of  April  18,  close  to  the  citv  hall  in  Rutland;  that  each 
of  them  had  a  ''black  jack '^  and  a  pair  of  ''knuckles "  which  they  used  to  injure  the 
man;  left  for  dead  and  had  to  "skip''  the  town;  that  they  went  up  to  Hubbard's 
room  over  the  Brunswick  Hotel  and  washed  the  blood  from  their  hands  and  imce; 
that  one  Sullivan  gave  them  $6  to  get  out  of  town.  They  also  told  affiant  that  they 
had  done  several  others  up;  that  they  were  in  the  employ  of  the  iron  molders*  union: 
that  the  union  kept  them  with  the  undentanding  that  their  bills  and  expenses  woula 
be  paid.    (Statement  of  Edward  Bassett  to  prosecute,  Rutland,  Vt.) 

F.  R.  Patch  testified  that  on  March  25,  1904.  he  employed  one  John  Judge,  iron 
molder,  to  work  in  the  foundry  of  the  F.  R.  Paten  Manuracturing  Co. ;  that  said  Judge 
did  work  therein  until  April  12,  1904.  On  March  4,  1904,  affiant  also  employed  one 
Thomas  Gill,  iron  molder,  to  work  in  said  foundry,  and  that  said  Gill  did  work  therein 
until  April  13, 1904.    (Bailey,  justice  of  the  peace,  Rutland,  Vt.) 

PATERSON,   N.  J, 

Occasionally  it  would  seem  that  the  rebukes  administered  by  the  law  to  the  lawless 
element  of  the  iron  molders'  union  in  the  past  few  years  of  turbulent  strikes  have  not 
served  to  sufficiently  impress  upon  the  leaders  of  this  organization  that  slumng 
practices,  when  employed  as  a  means  of  preventing  a  man  who  wants  to  work  from 
taking  a  job  another  man  vacates  or  refuses,  will  no  longer  be  tolerated  without  an 
earnest  enort  to  punish  all  offenders. 

A  strike  of  union  molders  began  at  the  plant  of  the  McNab  &  Harlan  Manufacturing 
Co.,  in  Paterson,  in  October,  1907.  Inaependent  molders  and  coremakers  were  (3 
course  employed  to  take  the  places  of  the  strikers. 

EVIDBNCE  AND  TRIAL. 

On  May  13,  1908,  as  James  Farquarson,  a  nonunion  molder  resident  of  Paterson,  in 
the  employ  of  McNab  &  Harlan,  was  going  to  his  work  at  6.20  a.  m.,  he  was  approached 
from  behind  without  warning  and  dealt  a  murderous  blow  on  the  back  of  the  head 
with  a  heayv  iron  bolt  in  the  hands  of  a  man  then  unknown  to  him.  The  blow  for- 
tunately did  not  prostrate  the  victim  long  enough  to  permit  the  assailant  to  escape. 
Farquarson  ran  after  his  assailant,  and  finally  attracted  the  attention  of  a  citizen, 
who  nalted  and  held  him  until  the  police  appeared.  At  the  station  the  assailant  gave 
the  name  of  John  Brown. 

This  slug;^r  was  brought  to  trail  on  June  18;  his  plea  was  self-defense,  and  he  was 
the  only  witness  in  his  own  behalf.  His  testimony  to  sustain  his  plea  was  of  such  a 
flimsy  character  as  to  furnish  his  counsel  with  absolutely  nothing  calculated  to  con- 
vince a  jury  of  his  innocence.  In  fact,  he  admitted  the  assault  and  identified  the 
weapon ;  claimed  he  was  looking  for  work,  met  Farquarson  and  asked  him  the  ^oute 
to  Lyndhurst;  that  Farquarson  immediately  became  violent,  drew  a  knife  and  struck 
at  hun,  then  he  struck  Farquarson  and  ran,  throwing  the  bolt  away  as  he  ran,  pur- 
sued by  Farquarson  with  a  drawn  knife.  Farquarson  is  a  small  man,  his  assailant 
lam  and  muscular. 

On  cross-examination  the  defendant  testified  that  he  brought  the  bolt  all  the  way 
from  Florida  to  protect  himself  with ;  had  it  with  him  in  New  York  before  arriving  in 
Paterson.  Examination  of  the  bolt  showed  conclusivelv  it  had  been  picked  up 
shortly  before  the  assault  was  committed.  This  is  a  sample  of  the  consistency  of  the 
story  of  this  agent  of  the  iron  molders'  union.  It  was  wide  of  reason,  and  the  same  old 
subterfuge  resorted  to  by  the  union  slugger  when  cornered  on  the  witness  stand. 
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UNIOK  OFFICIAL  COHKECnON. 

One  haa  but  to  scrutinise  the  meetings  and  conferences  of  certain  officials  of  the 
molders'  union  in  New  York;  the  handtrtiting  of  a  letter  found  on  the  person  of  this 
defendant  at  the  time  of  his  arrest,  directing  him  to  meet  a  strike  committeeman  at  a 
saloon;  the  supply  of  $500  cash  bail  by  the  mold^re*  imion,  as  well  as  the  furnishing 
of  $1,000  for  the  defense  of  this  slugger;  the  pass  found  on  the  defendant's  person 
iaeued  to  John  Judge,  molder;  the  photGmph  of  the  defendant  ''Brown"  taken  by 
tbe  police  and  identified  in  the  office  of  toe  railroad  company  where  the  pass  was 
iflsued  as  that  of  John  Judge,  formerly  of  Worcester,  Mass.,  and  mentioned  in  affida- 
vhs  shown  herewith  under  heading  of  "Rutland,  Vt.,"  to  find  evidence  of  the  con- 
nection between  this  hired  slugger  and  officials  of  the  molders'  union. 

MBADYILLK,  PA. 

The  Meadville  Malleable  Iron  Co.  closed  down  its  plant  in  1906  for  a  period  of  three 
weeks.  On  attempting  to  operate  again,  a  strike  was  called,  and  a  conspiracy  entered 
into  by  certain  of  tne  strikers  and  their  sympathizers  to  prevent  operating  the  foundry 
independent  of  the  dictates  of  the  iron  moldeis'  union.  Evidence  of  the  usual  violent 
and  intimidating  methods  employed  by  the  strikers  appears  in  the  abstract  of  the 
findings  of  fact  by  the  court  wherein  the  said  firm  waa  compelled  to  ask  for  injunc- 
tional  relief. 

FINDINOS  OF  FACT  BY  THB  COURT. 

Toward  the  close  of  1905,  or  in  the  early  part  of  1906,  the  relations  between  the  em- 
ployer and  employees  had  become  somewhat  strained,  and  in  February,  1906,  plaintiff 
closed  its  woruB  for  about  three  weeks,  at  the  end  of  which  time  plaintiff  (^ened  its 
works  as  an  "  open  shop, ''  employing,  or  offering  to  employ,  both  union  and  nonunion 
labor. 

The  defendants,  as  individuals,  ajssociated  with  some  others  and  upon  the  authority 
of  the  defendant  union,  associated  and  confederated  together  for  the  purpose  of  pre- 
venting plaintiff  from  procuring  sufficient  competent  laborers  to  operate  its  plant  and 
to  induce  all  union  men  and  such  other  employees  as  they  were  able  to  refrain  from 
working  for  plaintiff . 

As  a  part  of  the  means  to  accomplish  such  purpose  they  have  established  and  con- 
stantly maintained,  from  the  day  following  the  opening  of  plaintiff's  works  as  an 
"open  shop"  until  the  filing  of  this  bill,  a  system  of  picketing  covering  the  Approaches 
to  plaintiff's  works. 

On  several  other  occasions  the  persons  on  picket  duty,  or  those  in  their  company 
and  associated  with  them^  have  accosted  employees  of  the  plaintiff  on  their  approach 
to  or  upon  leaving  plaintiff's  works,  and  on  some  of  said  occasions  have  applied  vile 
and  opprobrious  epithets  to  said  employees,  at  times  calling  them  *' scabs,  '^  a  ''husky 
bunch,  etc.,  and  declaring  that  they  were  ''scabbing,"  because  of  their  employment 
at  plaintiff's  works. 

As  a  result  of  said  confederation,  association,  and  picketing,  several  assaults  have 
taken  place  and  breaches  of  the  peace  have  occurred,  in  which  some  of  the  defendants 
and  their  associates  have  been  engaged,  as  against  or  opposed  to  the  employees  of  the 

Slaintiff ,  and  said  breeches  of  the  peace  have  been  a  direct  result  of  the  picketing  con- 
ucted  by  defendants  and  their  associates  and  the  carrying  on  of  the  picketing  waa  the 
direct  and  immediate  cause  of  the  assaults  and  breaches  of  the  peace. 

Assaults  were  numerous,  and  between  William  Heyer,  a  defendant,  and  George 
McMunn,  at  one  time;  between  Heyer  and  Murphy  and  others  at  another  time.  Law- 
son  and  Zimmerman  on  return  from  work,  were  assaulted  by  strangers  and  their 
fellow  workmen  observed  it  and  ran  to  their  assistance  and  a  conflict  occurred  between 
them  and  Schwartz,  Kretler,  and  Wolfe.  Kretler  was  not  a  defendant,  but  was 
associated  with  and  did  picket  duty  along  with  them. 

There  were  other  assaults  of  a  minor  importance,  there  even  being  one  upon  witnesses 
at  the  time  of  the  hearing  in  this  case,  and  it  was  very  evident  that  the  same  was  a 
result  of  the  relations  existing  between  these  parties  at  the  time. 

Defendants  should  be  restrained  irom  carrying  out  their  design  to  interfere  with  or 
intimidate  employees,  or  prospective  employees,  by  inserting  false  advertisements 
in  newspapers. 

The  advertisement  is  not  true.  There  was  no  lockout  at  the  Malleable.  Whatever 
the  defendsAits  may  understand  by  a  lockout  is  immaterial.  The  advertisement  was 
for  the  general  public,  and  the  popular  use  and  definition  of  the  term  lockout  can 
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never  be  strained  to  cover  the  conditions  there  actually  existing.    The  plaintiff  wai 
seeking  to  run  an  open  shop  and  the  defendants  were  seeking  to  prevent  it. 

A  decree  was  entered  in  accordance  with  the  evidence  presented  ^  to  become  final 
unless  exceptions  were  thereafter  filed.  Defendants  must  pay  the  cost  of  these  pro- 
oieedings. 

N£W  HAVBN,  CONN. 

Under  the  law  in  the  State  of  Connecticut,  prohibiting  interference,  one  Frank 
McGee,  business  axent  of  the  iron  molders'  union,  was  tned  and  convicted  on  four 
specific  counts,  and  on  September  25,  1907,  sentenced  to  pay  a  fine  of  $100  and  serve 
SIX  months  in  the  common  jail  of  the  county  on  each  of  the  four  counts  by  PoUoe  Judge 
Tyner,  of  New  Haven. 

An  appeal  from  such  judgment  was  taken  to  the  common  pleas  court  bv  said  de- 
fendant, McGee,  and  he  was  again  tried;  this  time  by  a  jury,  which  for  the  second 
time  found  him  guilty  as  charged  and  thereupon  the  court  sentenced  him,  modifying 
the  former  penalty  to  one  year  in  jail.  In  his  trial  a  technical  error  occurred  in  the 
manner  of  drawing  the  jury,  and  on  such  error  the  case  was  appealed  to  the  supreme 
court.    This  court  found  error  as  alleged  and  thereupon  remanaed  the  case  for  retrial. 

A  new  trial  was  had,  and  on  June  26, 1908,  a  new  jury  heard  the  case  and  convicted 
the  defendant  for  the  third  time.  Thereupon  the  court  imposed  a  sentence  of  one 
year  in  the  county  jail. 

In  all  these  triaJs  defendant  McGee,  was  represented  by  able  counsel,  furnished  at 
the  expense  of  the  iron  molders'  union. 

WALDBN,  N.  T. 

A  strike  of  iron  molders,  members  of  the  union,  was  inaugurated  at  the  plant  of  the 
Rider-Ericson  Co.,  Walden,  N.  Y.,  in  March,  1908. 

The  usual  picketing,  interference  with  independent  workmen,  and  slugging  tactics 
were  brought  into  play  by  the  strikers,  culminating  on  April  22  in  the' brutal  assault 
of  a  nonimion  molaer  when  on  his  way  to  work. 

Four  members  of  the  iron  molders'  union  were  indicted  by  the  grand  jury  and 
June  13,  1908.  All  were  convicted  by  the  jury  and  sentenced  by  the  court  to  serve 
six  months  in  the  Kings  County  (N.  i .)  penitentiary. 

The  prosecuting  attorney  in  presentinjg  the  case  to  the  jurv  used  these  words:. 

"Such  men  as  the  defendants  constitute  the  element  that  injures  labor  unions, 
because  th%y  are  disorderly  and  imruly,  and  have  not  the  brains  to  stand  by  men  with 
brains.'' 

In  passing  sentence  the  court  thus  addressed  the  convicted  union  molders: 

'  'You  have  been  convicted  by  the  jury  of  what  was  unquestionably  a  very  serious 
offense.    ♦    ♦    * 

*  'You  approached  this  man  in  broad  daylight  in  the  street  of  a  populous  village,  and 
I  fear  you  had  it  in  your  heart  to  seriously  injure  him.  You  had  already  endeavored 
to  bribe  him  to  go  away.  In  that  you  acted  peaceably  and  were  within  your  rights. 
You  became  incensed  at  his  return.  I  fear  that  your  demands  for  the  $4  was  only  a 
pretense.  You  forcibly  took  Uiis  man  away  from  his  companions,  severely  beat  hinr; 
and  were  only  prevented  from  doing  him  serious  injury  by  the  prompt  arrival  of  the 
police  officer. " 

All  four  defendants  were  then  sentenced  to  confinement  in  the  Kings  County  peni- 
tentiary. 

Oeneral  aummary. 

Number  of  affidavits  and  statements  reciting  various  forms  of  violence,  intimida- 
tion and  coercion 400 

Total  number  of  injunctions  asked  for 34 

Total  number  of  injunctions  granted 34 

Approximate  contempts  chained 36 

Convictions  on  contempts  charged. .. ^ 32 

Milwaukee  alone  furnished  22  cases  of  contempt  charged  and  22  convictions. 
In  addition  to  the  above  there  was  a  vast  number  of  instances  where  in  junctions 
were  necessary  and  should  have  been  granted  but  were  not. 
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Exhibit  B. 

Strikes  of  Iron  Moldebs,  1904  to  1908,  Inclusive. 

Summary  of  strikes  supported  by  molders*  union,  showing  their  cause  and  the  cost. 


City. 


Utlca,N.Y 

Worcester,  Ma&s. 

QIassport.  Pa 

Ottawa^  Ontario. 
Bt.  Louis,  Mo.,. 
Do 


Strike 
started. 


Philadelphia,  Pa. 
Do 


Do 

Madison,  Wis 

Cinciimati,  Ohio. . . 

Memphis,  Teon 

Trenton,N.  J 

Hamilton,  Ontario. 

Do 


Racfaie,  Wis 

Montreal  and  Longueuil, 
Quebec. 
Do 


Do 

Do 

KentoD,  Ohio. 

Mlmiei4>olis... 


Mar.,  1904 
June,  1904 
July     1904 

do 

do 

July,    1906 

Aug.,  1904 
Oct.,    1905 


Jan.,  1908 
Aug.,  1904 
Sept.,  1904 
Oct.,  1904 
Dec.,  190i 
Jan.,  1906 
Aug.,  1906 


Jan.,  1905 

Feb.,  1906 

Mar.,  1907 

May,  1906 

Aug.,  1906 

Feb.,  1905 

Apr.,  1905 


Ap. 
proxi- 
mate 
num- 
ber in- 
volved. 


Do May,    1906 

Springfield,  lU Mar.,   1905 

Houghton,  Mich May,    1905 

Samia,  Ontario |  June,  1905 

Claremont,  N.  H do 


Halifax,  Nova  Scotia 

Lancaster,  Pa 

Sackville,  New  Brunswick. 

Bo8t<Hi ,  Mass 

Do 

London,  Ontario 

South  Pittsburg,  Tenn. 


July.    1905 
do 


do 

do 

Apr.,  1906 
July,  1905 
do 


Franklin,  Pa -May,    1905 


Pittstan.Pa Sept.,  1905 


ZelienopW,  Pa do 


Tamaqua,Pa Oct.,    1905, 

Do i  May,    1906  , 

Dallas,  Tex Oct.,    1905 

Detroit,  Mich Nov.,  1905 

Do..^ Feb.,   1907 


Do May,    1907 

Muskegon,  Mich ,  Nov.,  1906 

Bridgeport,  Comi \ do 


Indian  Orchard,  Mass :  Feb..   1906 

Meadvflle.Pa do 

Buffalo,  N.Y May,    1906 

Do Sept.,  1906 

Do i  Oct.,    1907 

Do I  Nov.,  1907 

Do Feb.,    1908 


Cause  of  strike. 


200 

119 

105 

72 

92 

89 

57 
636 


45 
10 
232 
10 
26 
24 
34 


I 


Approxl- 
matSs  cost 
of  strike 
to  union 
andmem* 
bers  in- 
volved. 


90 
50 

67 

20 
35 
17 

17 

150 
24 
12 
21 
40 


20 
26 
90 
19 
300 
90 
13 
23 

20 
90 

21 
40 
25 
30 
30 


Violation  of  New  York  agreement  by  union. 

C  losed  shop 

P ieoe work  extension 

Closed  shop 

Refusal  of  men  to  accept  piecework 

For  recognition  of  price  committee  and  re- 
fusal to  make  struck  work. 

Refusal  of  molders  to  accept  piecework 

Demand  by  coremakers  for  recognition  of 
imion  omcers.  Molders  simply  struck  in 
sympathy  with  coremakers. 

Refusal  of  union  molders  to  accept  piecework 

Closed  shop 

Open  shop 

do 

Closed  shop 

....do 

Molders  notified  firm  they  intended  to  close 
shop  all  day  each  Saturday.  National 
officer  suggested  demand  of  10  per  cent  as 
bluff  strike. 

Open  .sh  op 

Closed  shop 


Demand  of  union  for  control  of  molding  ma- 
chines; also  abolition  of  piecework. 

Open  shop 

Canadian  Pacific  R.  R.;  open  shop , 

Limitation  of  output  ana  disorderly  con- 
duct of  union  molders. 

Demand  for  rec<^itlan  of  union  ratio  of  i^ 
prentices  and  discharge  of  extra  b<^. 

Closed  shop  and  signed  agreements 

Closed  shop 

Limitation  of  output 

Open  shop 

Men  laid  off  temi>orarily  account  shop  un- 
dergoing repairs;  union  demanded  they  be 
taken  back  at  once,  and  upon  firm's  rerusal 
strike  resulted. 

Closed  shop 

....do 


.do. 
.do. 
.do. 
.do. 
.do. 


100 
52 
40 

51 

90 

700 

80 

20 
22 
46 


Demand  for  recognition  of  union  ratio  of  ap- 
prentices and  discharge  of  extra  boys. 

do 

Ordered  by  union  officials  to  strike  against 
piecework  extension. 

Closed  shop 

do 

Open  shop 

Closed  shop 

Demanded  reinstatement  of  apprentice  boy 
discharged  for  limiting  output  imder  in- 
structions from  union  molders. 

Closed  shop  and  signed  agreements 

Closed  shop 

Limitation  of  output  and  disorderly  con- 
duct on  part  of  imion  molders. 

Closed  shop 

do 

Closed  shop  and  signed  agreements 

Refusal  of  imion  molders  to  make  castings 
for  stnick  shop. 

Closed  shop 

Open  shop 

Employment  of  molders  who  were  not 
bers  of  the  tmion. 


1 


) 


1292,600 

274,400 

9,800 

13,700 

142,600 


468,500 


4,300 

147,681 

2,727 

29,300 


16,400 
116,260 

37,000 

17,625 

76,400 

1,870 

6,691 

9,000 

11,446 


6,983 

10,058 

9,796 

68,900 

30,400 

3,025 

17,720 

7,616 
16,526 


26,260 
6,726 


42,600 


26,712 
10,474 

29,290 
19,000 


147,600 


47909—14- 


48 
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Summary  of  strikes  supported  by  molders*  union^  showing  their  cause  and  the  cost — Ckm. 


City. 


St.  PmiI,  Minn 

MilwatikM  and  South  MU- 

Do 

Topeka,  Kims 

Pittsburg,  Kans 


Springfleid,  Mo. 
Kansas  C 


City. 

Do 

lola,  Kana 

Chicago.  Dl... 
BeloI^Wis... 
New  Orleans. . 
Jackson,  Mich. 


Meriden,  Conn. 


Port  Chester,  N.  Y. 

Plainfleld,  N.  J 

Barberton,  Ohio . . . 

Columbus.  Ohio 

Bprhigfleld,  Ohio... 


Akron,  Ohio 

Williamsport,  Pa. 


Do 

Atlanta,  Ga 

MoUne,ni 

Do 

Indianapolis,  Ind. 

Do 

Do 

Bay  City,  Mich.. 

Scranton.  Pa 

Toledo,  Ohio 

Dowagiac,  Mich . . 
Nashua,  N.H.... 

Do 


Amsterdan^  N.  Y... 

Anderson,  ind 

Hartford,  Conn 

Portsmouth,  Ohio... 

Salem,  Mass 

Rockford,  111 

Do 

Providence,  R.  I 

Lynn,  Mass 

New  London,  Conn. 

Marion,  Ind 

Fort  Madison,  Iowa. 


Smiths  Falls,  Ontario. 
Hoboken,  N.  J 


Houston,  Tex. 

Do 

Do 

Do 


Belmont,  N.  Y.. 

Mattoon,  m 

Logansport,  Ind. 

Reading,  Pa 


Marseilles,  111 . 
Geneva,  N.  Y. 


Strike 
started. 


May.    1006 
do 


July,    1906 
May,    1906 

do 

....do 

do 

Apr.,   1906 
May,    1906 

do 

do 

do 

June,  1906 


.do. 


do 

do 

do 

July,    1906 
do 


do 

Aug.,  1906 

Apr.,  1907 
Aug.,  1906 
Apr.,  1908 
Jan.,  1907 
Sept.,  1903 
Nov.,  1903 
Dec.,  '"' 
Jan., 
Apr., 
May. 

do..., 

do 

Oct.,    1906 


June,  1906 
July,  1906 
do 


1904 
1906 
1906 
1906 


proxi- 
mate 
num- 
ber in- 
volved. 


ISO 
1,340 


. 


Aug.,   1906 
do 


Sept.,  1906 
Nov.,  1907 
Sept.,  1906 

do 

do 

Oct.,  1906 
Nov.,  1906 

Dec.,  1906 
Jan.,  1907  , 


do 

Dec.,  1907 
May,  1906 
July,  1908 


Feb..  1907 

do 

....do 


Mar.,  1907 

Apr.,  1907 
Apr.,  1907 


35 


78 

13 

55 

288 

100 

160 

8 

65 

13 

100 

100 

14 

165 

10 

80 

160 

150 

25 

70 

11 


25 
45 
50 
70 
30 
24 
42 
50 
15 
10 
18 
40 

12 
15 


30 

11 

2 

7 


15 
10 
35 

16 

15 
22 


Cause  of  strike. 


Closed  shop  and  signed  agreements. 
do 


Limitation  of  output 

Closed  shop  and  agned  agreements 

do 

do 
do 

Open  shop 

Closed  shop  and  signed  agreements, 
do 
do 
do 

Molders  struck  agahist  installation  of  time- 
clock  system. 

Union  presented  contizflious  denumds: 
finally  requested  shifters  and  dumpers  and 
firm  given  1  week  to  comply. 

Closed  shop 

For  control  of  molding  madiines 

Open  shop 

Closed  shop 

Molders'  union  demanded  disoontinuanoe  of 
helper  system  in  piano-plate  foundries. 

Closeid  shop 

Union  demanded  recognition  of  apprentice 
ratio  and  discharge  or  a  boy. 

Closed  shop  and  signed  agreements 

Closed  shop 

do 

....do 

....do 

....do 

No  grievance  presented  by  union 

Closed  shop 

Closed  shop  andsigoed  agreement 

do 

Closed  shop 

do 

Strike  caused  in  one  shop  by  union  men 
insisting  upon  taking  time  to  visit  neigh- 
boring saloon  and  bring  liquor  into  plant. 

Closed  shop 

do 

....do 

....do 

....do 

Union  refused  to  work  on  struck  patterns. . . 

Open  shop 

Closed  shop 

do 

....do 

....do 

Refusal  of  union  to  make  castings  f^m  pat- 
terns known  as  struck  work. 

Open  shop 

Business  agent  of  molders'  union  tele]^oned 
proprietor  he  must  not  fill  order  received 
from  Allis-Chalmers  Co.,  as  this  shop  was 
now  struck  by  the  union;  firm  refused  to 
withdraw  patterns  and  strike  ensued. 

Closed  shop 

Open  shop 

do 

After  being  closed  down  for  several  weeks 
firm  started  up  with  nonunion  molders, 
whereupon  the  national  union  began  pay- 
ing its  members  strike  benefits. 

Closed  shop 

do 

Union  demanded  tiiat  company  stop  mak- 
ing castings  for  a  struck  mop. 

Union  demanded  that  firm  stop  mftHtig 
castings  for  a  struck  ^op. 

Open  shop 

Union  men  refused  to  make  castings  for  a 
I     struck  shop. 


Aporozl- 
mate  cost 
ofstrikB 
to  union 
and  mem- 
bers in- 
volved. 


$101,£00 


1, 


064,760 
18,000 
10,500 
28,100 

"68,'aQ6 

5,048 

260,000 

115,000 

24,812 

803 

19,000 


67,500 

2,316 

38,100 

131,500 

57,250 

20,000 


\ 


} 


45,000 
1,750 

187,500 

85,601 

8,027 
03,750 
58,500 
36,000 

52,500 

5,700 

8,450 

7,500 

10,360 

13,900 

29,145 

46,500 

13,900 

2,300 

1,083 

11,250 

763 
7,500 


9,000 


5,700 
3,750 
3,-000 

3,750 

988 

6,400 
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Swmmaty  ofsinbet  tupported  by  moldera*  ttnionf  dunring  (heir  cause  and  the  ooet — Con . 


City. 


LoulBTme,  Ky. 


fieattle,  Wash 

Taooma,  Wash..... 

Spokaner  Waah 

BaljiTighMn,  Waah. 

WetrsD,  Pa 

Bao  Franciscq.  Cal. 
Fort  Wayne,  ind. . 

Dayton,  Ohio 

Aurora,  111 

I>o 

Scottdale,  Pa 


CoDDoUsviUe,  Pa. . 
KiuncTiUe,  Tenn.. 
Naw  Haven.  Conn. 
Cleveland,  Ohio... 
Pateiaan,  N.  J 


Avondale,  Ala. 


North  Newark,  N.  J. 

Portland,  Oreg 

Canton,  Ohio 

NewbuiKh,  N.Y.... 
Brentford,  Ontario.. 
Belleville,  111 


Mansfield,  Ohio. 


Fremont,  Ohio. . . 
Western,  Ontario. 
Sheffield,  Ala 


Ottowa,  lU.. 
Balem,  Ohio. 


Dee  Moines.  Iowa 

Winnipeg,  Manitoba. 
Younntown,  Ohio. . . 

Washmgton,  Pa , 

£lwood  City,  Pa  . . . 


Cohimbos,  MisB. 


Cosoob,  Conn 

St.  Louis,  Mo 

Toronto,  Ontario.. 

Gadsden.  Ala 

Dover.  N.  J 

Waterloo,  Iowa... 
Elisabeth,  N.J... 
Cold  Spring,  N.Y. 


Welbton,  Ohio 

Fort  William,  Ontario. 


Pottstown,  Pa. 


Chicago  Heights. 


Freeport. 

Sprinefieid,  111. 
Roieklsland,  lU. 

Denver,  Colo 

Holyoke,  Mass.. 


BMkB 
started. 


Apr.,  1907 


May.    1907 
do 


do 

do 

do 

.....do 

do 

do 

June.  1907 
June,  1906 
July,    1907 


....do 

Aug..  1907 

do 

Sept.,  1907 
Dec.,    1907 

Nov.,  1907 


Dec.,  1907 
Jan.,    1906 

do 

Mar.,  1908 
Apr..  1906 
do 


proxi- 
mate 
num- 
ber in- 
volved. 


.do. 


do 

May,    1906 
June,   1908 


do. 
do. 


July,    1908 
Aug..  1906 

do 

Oct.,    1906 
Nov.,  1908 


do. 


MuDcie,  Ind. 


Dec..    1906 

do 

Jan.,  1909 
Feb.,  1909 
Mar..  1909 
do 


Apr.,   1909 
1909 


ary; 


do. 
do. 

do. 


June.  1909 

do 

July,    1909 
Aug..   1909 

do 

Oct.,    1909 


.do. 


46 


160 

76 

75 

25 

«0 
890 
100 
300 

30 
7 

60 

60 
40 
40 
42 
18 

16- 


2Q0 

50 

12 

125 

100 


30 

75 
60 
20 

9 

17 


11 
50 
20 
5 
18 

14 


6 
40 
II 
22 
15 
15 
35 
37 

40 
20 

20 

12 
50 
11 
40 

leo 

120 


Causa  olatrlkB. 


Demand  that  four  stove  shops  agree  to  i»ieoe 
prices  determined  by  union  walking  dele- 

Sftte  with  an  additional  5  per  cent  agreed  to 
y  an  association  of  stove  manufacturers. 

S^iour  day  and  closed  shop 

do 

....do 

do 

Closed  shop 

8-hour  day  and  closed  shop 

Closed  shop 

do 

....do 

....do 

Closed  shop  and  refusal  to  make  castings  for 
struck  shop. 

Closed  shop 

....do 

do 

do 

Union  complained  of  unsanitary  conditions 
in  one  shop. 

Union  molders  objected  to  installation  of 
molding  machines  and  prices  for  piece- 
work. 

Open  shop 

do 

Limltatton  of  output  by  the  union 

Open  shop 

do 

Four  stove  foundries  notified  union  they 
would  discontinue  paying  premium  per- 
centage of  25  per  cent  upon  stove  castings. 

Struck  because  firm  refuaed  to  put  on  buot 
when  requested. 

Open  shop 

do 

Repeated  and  persistent  demands  of  union 
upon  stove  foundries. 

Closed  shop  because  of  installation  of  mold- 
ing machines. 

Introduction  of  molding  machines  and  re- 
fusal of  firm  to  recognise  union  ratio  of  ap- 
prentices. 

Open  shop 

do 

do 

Limitation  of  output 

National  union  compelled  local  members  to 
strike  in  violation  of  agreement. 

Firm  operating  stove  foundry  requested 
union  molders  to  relieve  it  from  paying 
premium  percentage  of  25  per  cent  upon 
wages. 

Closed  shop 

do 

Open  shop 

do 

Union  conditions 

Closed  shop 

do 

Closed  shop;  recognition  of  New  York  City 
minimum  rate. 

Closed  shop 

Firm  refused  to  pay  25  per  cent  premium  on 
stove  castbigs. 

Refusal  of  men  to  make  woric  flrom  struck 
shop. 

Svmpathetic  strike  with  machinists 

Closed  shop 

Piecework 

Molding  machines 

Closed  shop 

Recognition  of  union  restrictions  and  mini- 
mum rates. 

Piecework 


Approxl- 
maw  coat 
of  strike 
to  union 
and  mem- 
bers in- 
volved. 


} 


$24,600 


120,760 

63,600 

7,600 

8,600 

19,900 

75,000 

28,200 

147,600 

11,000 


9,400 

2,62 

18,760 

15,800 

35,700 

19,000 


400 
44,000 

7,500 
14,850 
79,500 

3,760 


4,000 

17,600 

9,250 

2,600 

8,000 


2,000 
4,000 
5,750 
1,800 
4,000 

4,600 


1,800 
2,000 


200 

250 

3,500 

1,800 
7,000 

1,800 

2,500 
7,000 
600 
3,200 
7,100 
1,000 

175 
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Summary  of  strikes  supported  hy  molders*  union,  showing  their  cause  and  the  cost — Con. 


City. 


Galvft,ni 

Kalamazoo,  MJoh . . 

Readins,  Pa 

Terra  Haute,  Ind... 

Newcastle,  Pa 

Hamilton,  Ontario. 

Lonisville,  Ky 

Cleveland,  Ohio.... 
Do 


St  Louis,  Mo 

Do 

Hamburg,  Pa 

Sinking  Spring,  Pa 

Indianapolis,  Ind 

Canton,  Ohio 

Milwaukee,  Wis , . . . 

St  Joseph,  Mo 

Oreenvule,  Pa 

Washington  Court  House, 
Ohio. 

New  Brunswick,  N.J 

Pittsburgh,  Pa 

South  Bethlehem,  Pa 

Albany,  N.Y 

Lowell,  Mass 

Salem,  Ohio 

Peekskill,  N.  Y 

Jollet,  111 

Racine,  Wis 


Detroit,  Mich. 
Do. 


Carleton  PI.,  Ontario.. 

Brooklyn,  N.Y 

Zelienople,  Pa 

Kansas  City,  Mo 

Rochester,  N.  Y 

Los  Angeles,  Cal 

Ottawa,  Ontario 

Fitchbtirg,  Mass 

Brockville,  Ontario. . . 

Hiunilton,  Ontario 

Rutland,  Vt 

Peterboro,  Ontario 

Philadelphia,  Pa 

Montreal ,  Quebec 

Marshalltown,  Iowa... 

Hartford,  Conn 

Yonkers,  N.  Y 

Newburgh,  N.  Y 

Florence,  Ala 

Jackson,  Mich , 

Lima,  Ohio 

North  Andover,  Mass. 

Troy,  N.Y , 

GreoQ  Island,  N.  Y.... 
Port  Chester,  N.  Y..., 

KnoxviUe,  Tenn 

Zanesville,  Ohio , 

Trenton,  N.  J 

North  Newark,  N.  J.. 
Baltimore,  Md 

Do 

Richmond,  Ind 

Peoria,  111 

Winnipeg,  Manitoba.. 

Sandusky,  Ohio 

Framont,  Ohio 

Waterloo.  Iowa 

Monani,  Pa 

Do 

Beaver  Falls,  Fa 

Verona,  Pa 

Portland,  Oreg 


Strike 
started. 


Nov..  1009 
do 


....do 

.do 

Dec.,  1909 
Feb.,  1909 
May,  1909 
Sept,  1909 
June,  1910 

Oct,  1909 
June,  1910 
Nov.,  1909 

do 

do 

Dec.,    1909 

do 

Jan.,    1910 

do 

do 


Feb..   1910 

do 

do 

Mar.,    1910 

Apr..    1910 

do 


do 

May,    1910 
....do 


do 

June,  1910 
May,    1910 

do 

do 

do 

do 

do 

do 

do 

June.  1910 

do 

do 

do 

do 

July,    1910 

do 

do 

do 

do 

do 

Aug..  1910 

do 

do 

do 

do 

Sept,  1910 
do 

>  •  •  «  •  \a\#*  •  •  •  «  ■ 

do 

Oct,    1910 

do 

Jan.,  1911 
Oct,  1910 
Nov.,  1910 

do 

do 

Dec..  1910 

do 

Jan.,  1911 
Jan.,  1912 
Jan..  1911 

do 

do 


Ap. 
proxi- 
mate 
num* 
bar  in> 
volved. 


16 
12 
16 
30 
10 
145 
135 
25 
50 

40 
55 
16 
15 
35 
35 
40 
30 
25 
8 

10 
20 
35 
90 
17 
20 
40 
40 
100 

91 

9 

30 

115 
45 
24 
58 

300 
25 
15 
10 
25 
10 
46 

138 

30 

4 

166 

•15 
15 
45 
10 
50 
50 

300 
67 

100 

92 

3 

45 

14 

148 
20 
25 
85 
25 
6 
50 
44 
55 
80 
29 
25 
25 


CaoflB  of  strike. 


Approxi- 
mate ooit 
of  strike 
to  union 
and  mem- 
ben  ix^ 
volved. 


Closed  shop. 

do 

do 


Open  shop 

Refusal  oi  firms  to  renew  agreement 

Closed  shop 

Union  recognition. .  .*. 

Men  demanded  same  rate  for  all  classes  of 
labor  and  dosed  shop.  * 

Closed  shop 

Demand  for  increased  wages  and  closed  shop. 

Closed  shop 

do 

do 

Refusal  to  make  struck  work 

Closed  shop 

Installation  of  piecework  system 

Closed  shop;  9  nour  minimnm  wage 

Piecework 


Open  shop 

Closed  shop 

Sympathetic  strike 

Refusal  to  make  struck  work 

Closed  shop 

do 

do 

do 

Increase  in  wages,  shorter  hours,  and  union 
shop. 

Closed  shop 

do 


.do. 
.do. 
.do. 
.do. 
.do. 


Demand  for  8-hour  day  and  closed  shop 

Open  shop 

do 

do 

Closed  shop 

do 

do 

do 

do 

do 

8-hour  day 

Closed  shop 

do 

Demand  for  25  per  cent  increase  (stove  fl^op). 

Closed  shop 

do 


.do. 
.do. 
.do. 
.do. 
.do. 


To  force  firms  to  pay  S.  F.  N.  D.  A.  prices. 

Closed  shop 

do 

do 

do 

Discharge  of  union  man 

CI osed  shop 

Restriction  of  output 

Open  shop 

Closed  shop 

do 

Piecework 

Sympathetic  strike 

Piecework,  closed  shop 

Open  shop 

Increase  in  wages  and  closed  shop 


11,500 
TOO 


4,500 

100 

55,000 

32,000 

675 

2,500 

6,000 

15,000 

4,200 

3,500 

176 


1,600 

5,000 

1,200 

200 

200 
2,400 


700 
1,000 
1,000 

800 
4,600 
9,000 

}       4,200 

1,2S0 

23,500 

10,000 

4,000 

3,500 

72,500 

1,200 

900 

1,600 

3,500 

TOO 

500 

15,000 

3,500 

50 

52,000 

400 

800 

4,300 

600 

1,650 

1,500 

25,000 


3,800 

27,500 

280 

2,200 

2,300 

60,000 

5,000 

2,500 

4,200 

2,200 

700 

4,200 

1,400 

4,500 

6,000 

6,500 

5.300 

1.500 
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Summary  o/Btrikes  supported  by  moUtni*  unions  shomng  their  cause  and  the  CMt— Con. 


City. 


Mnncie,  Ind 

CbJesgo,  111 

Plymoath,  Mass 

Bayway,  N.  J 

liuakegon,  Mich 

Marietta,  Ohio 

Huntington,  W.  Va. 

Plymouth,  Ohio 

Aluon,  Ohio 

Bakersfleld,  Cal 

8«necaFaUs,  N.  Y.. 

Boston,  Mass 

Wapakoneta,  Ohio.. 

Warran,  Ohio 

Waterbury .  Conn . . . 

Pahnyra,N.  Y 

Ann  Arbor,  Mich.... 

Toronto,  Ontario 

Bedford,  Ohio 

Chattanooga.  Tenn.. 

London.  Ontario 

Philadelphia,  Pa.... 

Bristol,  Va 

Waynesboro,  Va 

Sprinsfleld,  Ohio.... 
Wheetog.  w.Va... 

Wal^le,  Mass 

Atlanta,  Ga 

Oiicago  Heights,  III. 
BochaBter,N.  Y..... 

Fontiac,Mich 

Canton,  Ohio 

Cincinnati,  Ohio.... 

Memphis,  Tenn 

Boston,  Mass 

Sheffield,  Ala 

Trenton,  N.J 

Minneapolis,  Minn. . 

Waterloo,  Iowa 

Toledo,  Ohio 

Florence.  Ala 

Detroit,  Mich 

Buffalo,  N.Y 

Manitowoc,  Wis 

Cleveland,  Ohio 

Chattanooga,  Temi.. 
Birmingham,  Ala. . . 

NaehTiUe,  Temi 

Utlca.N.Y 


BtrDre 
started. 


Feb..  1911 

do 

do 

do 

do 

do 

Mar..   1911 

do 

do 

do 

Apr..   1911 

do 

do 

do 

May.    1911 

do 

do 

do 

Jmie.  1911 

do!*!!.. 

do 

July.    1911 

do 

Aug.,  1911 
Sept.,  1911 

do 

do 

Oct..    1911 

ao 

do 

do 

Nov.,  1911 

do 

do 

— .do 

Dec..   1911 

— .do 

Jan..  1912 
do 

—  .do 

Mar.,  1912 
Apr..  1912 
do 

—  .do 

Jan.,  1912 
June,  1912 
Apr.,  1912 
June,  1912 


Ap- 
proxi- 
mate 
num- 
ber in- 
volved. 


25 

7 

30 

35 

43 

21 

5 

20 

75 

8 

125 
14 
11 
8 
40 
8 
12 
15 
10 

130 
66 

250 
15 
30 
25 
26 
25 
25 
25 
16 
22 
40 
8 
12 
20 
20 
20 
12 

100 
30 
18 

540 
35 
55 

260 
20 
15 

140 

200 


Cauae  of  strike. 


Open  shop , 

Closed  shop 

do 

do 

do 

do 

do 

do 

do 

do 

Molding  machines 

Closed  shop 

do 

do 

Abolishment  of  piecework 

Closed  shop 

Discharee  of  union  men 

Closed  shop 

do 

do 

9-hour  day 

Closed  shop 

do 

Piecework 

Increased  wages 

Piecework 

Closed  shop 

Piecework 

Closed  shop 

....do 

Piecework 

Closed  shop 

....do 

....do 

— do 

—  .do 

Piecework 

Closed  shop 

....do 

....do 

Refusal  to  renew  union  agreement. 

Closed  shop 

....do....:. 

....do 

....do 

....do 

Apprentice  ratio 

Closed  shop 

....do...... 


Approzl* 
mate  cost 
of  strike 
to  union 
andmem« 
bers in- 
volved. 


t900 

200 

3,500 

1,500 

5,600 

150 

600 

7,500 


600 

1,000 

2,000 

300 

1,200 

1,600 

900 

1,600 

600 

17,000 

6,500 

1,000 

800 

1,200 

600 

900 

1,600 

375 

3,500 

2,000 

250 

2,400 

600 

900 

1,400 

2,500 

800 

700 

900 

250 

250 

22,500 

2,200 

2,800 

13,000 

7,500 

200 

8,000 

1,500 


Note.— The  heading  ''Approximate  number  involved"  relatesonly  to  thenumberof  meninthe  ''struck" 
lb  op  itself  concerned  in  the  strike.  It  is  not  assumed  to  contahi  tine  number  of  u^n  men  who  became 
Interested  by  virtue  of  their  cooperation  in  the  conspiracy. 

The  title  "Approximate  cost  of  strike  to  union  and  members  inyotved"  relates  to  the  cost  to  the  union 
itself  and  the  members  of  the  National  Founders'  Association. 

The  within  contains  exceprts  from  the  constitutions  of  15  unions,  including  the 
National  Molders'  Union  of  North  America,  covering  the  subject  of  apprentices. 
This  detail  was  requested  to  be  forwarded  by  the  committee. 

ExHiBrr  G. 

CONSTITUTION   OP  THE   INTERNATIONAL  MOLDBRS'   UNION   OF  NORTH  AMERICA. 

Article  IX. 


ON  apprentices. 


Section  1.  Any  boy  hereafter  engaging  himself  to  learn  the  trade  of  molding  shall 
be  required  to  serve  four  years.  He  shall  in  no  case  leave  his  employer  without  a 
just  cause,  and  any  apprentice  so  leaving  shall  not  be  permitted  to  work  under  the 
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jurifidiction  of  any  subordinate  unioni  but  shall  be  required  to  return  to  his  employer. 
The  following  ratio  of  apprentices  shall  be  allowed:  One  to  each  shop,  izresnective  of 
the  number  of  moldera  employed »  and  one  to  every  five  molders  employed  tnereaftw; 
and  no  boy  shall  begin  to  learn  the  trade  previous  to  arriving  at  the  age  of  16  years. 

OOlSrSTlTUTION  0¥  THE  INTERNATIONAL  SHINQIiB  WEAVBBS'  UNION  OF  AMERICA. 

Article  X. 

Section  1.  Aj^renticee,  uix>n  entering  mills  under  the  jurisdistion  of  the  Inter- 
natiomd  Shingle  Weavers'  Union,  shall  be  registered  by  local  unions.  A  record  shall 
be  kept  of  such  apprentices  and  a  certificate  issued  to  each,  which  certificate  abaJl 
be  presented  to  ^e  union  where  application  is  made  for  membership. 

Sec.  2.  Apprentices  are  entitled  to  admission  in  the  local  imions  upon  payment  of 
half  initiation  fee.  They  also  pay  one^haU  dues,  and  the  locals  pay  one-half  per 
capita  tax  on  them. 

Sec.  3.  The  number  of  apprentices  in  each  mill  will  be  decided  upon  by  the  local 
under  whose  supervision  that  mill  may  come :  Provided^  That  no  apprentice  be  accepted 
into  the  International  Shingle  Weavers'  Union  under  15  years  of  age. 

subordinate  lodge  constitution  of  the  international  association  of 

machinists. 

Article  II. 

apprentices  and  JOURNEYMEN. 

Section  1.  Anv  boy  engaging  himself  to  learn  the  trade  of  machinist  must  serve 
four  years.  He  shall  m  no  case  leave  his  employer  without  just  cause,  said  cause  to 
be  approved  by  the  lodge  of  which  he  is  a  member.  Any  apprentice  failing  to  conmly 
with  this  provision  shall  stand  suspended  from  all  benefits  of  this  association  untiihe 
returns  to  nis  employer.  Failure  to  return  to  his  employer  within  three  months  shall  be 
sufficient  cause  lor  expulsion  from  this  association.  The  foUowine  ratio  of  appren- 
tices shall  be  allowed:  One  to  each  shop,  irrespective  of  the  number  of  macninista 
employed,  and  one  to  every  five  machinists  thereafter;  and  no  boy  shall  begin  to  learn 
the  tnftde  of  machinist  imtil  he  is  16  years  old,  nor  after  he  is  21  years  of  age. 

constitution  of  the  piano,  organ,  and  musical  instrument  workers'  intxb- 

national  union  of  AMERICA. 

Article  XXI. 

Sec.  3.  Local  union.s  shall  have  power  to  stipulate  tlie  number  of  apprentices  under 
their  respective  jurisdictions.  Local  unions  shall  submit  their  apprentice  laws  for 
approval  by  the  international  executive  board. 

constitution  of  the  saw  SMTTH.S'  union  of  north  AMERICA. 

Article  IX. 

Sec  2.  The  ratio  of  apprentices  shall  be  one  apprentice  to  the  first  10  journeymen 
or  fractional  part  thereof:  and  one  for  any  fractional  part,  over  one-half,  of  every 
additional  10  journeymen,  and  one  for  each  shop. 

constitution  of  the  brotherhood  of  PAINTERS,  DECORATORS,  AND  PAPERHANOBRS. 

Sec  257.  Each  L.  U.  and  D.  C.  shall  make  regulations  limiting  the  number  of 
apprentices  employed  in  each  shop  to  one  for  sucn  number  of  journeymen  as  may 
seem  just. 

CONSTITUTION  OF  THE  BOOT  AND  SHOE  WORKERS'    UNION. 

Sec.  71.  Any  member  of  the  Boot  and  Shoe  Workers*  Union  wishing  to  learn  a 
particular  part  of  the  trade  outside  the  jurisdiction  of  his  own  union  shall  make  appli- 
cation to  his  local  executive  board  to  intercede  in  his  behalf  with  the  local  executive 
board  having  jurisdiction  over  the  part  of  the  trade  tn  be  acquired;  and  should  failure 
to  agree  follow,  the  request  should  be  considered  by  the  joint  shoe  council.    And 
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if  the  decision  of  the  council  be  unsatisfactory,  an  appeal  can  be  made  to  the  general 
executive  board,  whosie  decision  shall  be  rendered  within  30  days  and  shall  be  final. 
In  no  case  shall  an  application  be  considered  unless  the  member  has  been  one  year 
in  good  standing.  Tlus  is  not  intended  to  create  a  surplus  of  help  in  any  particular 
part  of  the  craft. 

I«AW8  FOR  THE  GOVERNMENT  OF  THE  PATTERN  MAKERS'  LEAGUE  OF  NORTH  AMERICA* 

Claghe  2.  The  following  ratio  of  apprentices  ahall  be  allowed:  One  to  each  shop, 
irrespective  of  the  number  of  journeymen  employed,  and  one  to  every  eight  journey- 
men employed  thereafter.  This  ratio  shall  apply  separately  to  wood  and  metal 
I>attem  makers. 

GENERAL  LAWS  OF  THE  INTERNATIONAL  STEREOTTPERS'  AND  ELECTROTYPERB*  UNION 

OF  NORTH  AMERICA. 

Apprew'icts, 

Sbc.  19.  It  is  enjoined  upon  each  Aubordinate  union  to  make  regulations  limiting 
the  number  of  apprentices  to  be  employed  in  each  office  to  one  for  such  number  ol 
journeymen  as  to  the  union  may  seem  just. 

No  subordinate  union  shall  admit  to  membershiji  any  person  who  has  not  served 
an  apprenticeship  of  at  least  five  years. 

An  apprentice  at  stereotyping  or  electrotyplng  must  make  application  for  member- 
ship to  the  union  having  jurisdiction  over  the  office  in  which  he  serves  hi*?  apprentice- 
ship. 

where  an  apprentice  has  intermittent  employment,  local  unions  shall  require 
affidavit  from  applicant  regarding  time  of  service,  such  affidavits  to  be  j)n  file  and 
authenticated  before  favorable  action  shall  be  taken  on  said  apprentice's  application 
for  membership. 

It  shall  be  mandatory  upon  everv  chairman  of  chapel  to  register  apprentices  with 
the  secretary  of  his  local  union  and  with  the  secretary-treasurer  of  the  International 
Stereotypers*  and  Electrotypers'  Union  within  30  days  after  employment. 

In  the  event  of  such  registered  apprentice  losing  his  position  through  no  fault  of  his 
own  (which  fact  ia  to  be  determined  by  the  local  within  whose  jurisdiction  he  has 
been  employed)  he  shall  be  eligible  to  the  first  apprentice  vacancy  occurring  to  com- 
plete his  unexpired  term  of  apprenticeship. 

Apprentices  in  any  office  under  the  jurisdiction  of  the  International  Stereotypers' 
and  filectrotjrpers'  Union  shall  not  be  permitted  to  work  more  than  six  day  or  night, 
shifts  within  one  week:  Provided,  That  the  executive  board  shall  be  authorized  to. 
permit  an  apprentice  to  work  more  than  six  days  or  nights  when  in  their  judgment 
conditions  would  warrant  the  same. 

CONSTITUTION  OF  THE  CIOAR  MAKERS*  INTERNATIONAL  UNION  OF  AMERICA. 

Sec  216.  Local  unions  shall  have  power  to  stipulate  the  number  of  apprentices 
under  their  respective  jurisdictions.  Local  unions  shall  submit  their  apprentice  laws, 
for  approval,  by  the  international  executive  board. 

general  laws  of  the  INTERNATIONAL  TTPOORAPHICAL  UNION. 

Sec.  82.  It  is  enjoined  upon  each  subordinate  union  to  make  regulations  limiting 
the  number  of  apprentices  to  be  employed  in  each  office  to  one  for  such  number  of 
journeymen  as  to  the  union  may  seem  just;  and  all  local  unions  must  pass  laws  defin- 
ing the  grade  and  classes  of  work  apprentices  must  be  taught  from  year  to  year  of 
their  apprenticeship,  with  the  aim  in  view  that  they  may  have  the  opportunity  of 
acquinng  a  thorough  knowledge  of  the  printing  trade;  and  all  unions  are  recom- 
mended to  admit  to  membership  apprentices  in  tne  last  year  of  their  apprenticeship, 
without  the  privilege  of  voting,  ancf  exempt  from  the  payment  of  dues  for  that  year,  to 
the  end  that,  upon  the  expiration  of  their  terms  of  apprenticeship,  they  may  become 
acquainted  with  the  workings  of  the  union  and  be  better  fitted  to  appreciate  its  priv- 
ileges and  obli^tions  upon  assuming  full  membership.  They  shall  be  required  to 
take  an  obligation  pledging  themselves  to  maintain  the  secrecy  of  the  organization 
in  which  they  desire  membership. 
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CONSTITUTION  OF  THE  TRAVELERS*  GOODS  AND  LEATHER  NOVELTY  WORKERS*  INTER- 
NATIONAL UNION. 

Article  V. 

Sec.  2.  Apprentice  cards  will  be  granted  apprentices  and  no  pieceworker  be  allowed 
to  have  a  boy  working  for  him. 

Sec.  3.  Each  shop  shall  be  entitled  to  one  apprentice  to  each  four  journeymen. 
In  the  bag  and  suit-case  branch  there  shall  be  employed  not  more  than  one  apprentice 
to  each  two  journeymen. 

CONSTITUTION  OF  THE  INTERNATIONAL  BROTHERHOOD  OF  BLACKSMITHS  AND  HELPERS. 

Article  XIII. 

SEonoN  I.  Any  boy  engaging  himself  to  learn  the  trade  of  blacksmithing  must 
serve  four  years.  He  shall  in  no  case  leave  his  employ ars  without  just  cause.  Any 
difficulty  arising  between  the  apprentice  and  his  employer  must  be  submitted  to  the 
shop  committee.  The  following  ratio  of  apprentices  will  be  allowed :  One  to  each  shop 
irrespective  of  the  number  of  blacksmiths  employed,  and  one  to  every  five  blacksmiths 
thereafter.  No  boy  shall  begin  to  learn  the  trade  until  he  is  16  years  old,  nor  after 
the  age  of  21  years. 

gONSTTTUTION  OF  THE  INTERNATIONAL  PRINTING  PRESSMEN  AND  ASSISTANTS*  UNION. 

Article  III. 

Section  1.  Subordinate  unions  should  make  regulations  limiting  the  number  of 
apprentices  to  be  employed  in  each  office,  such  apprentices  to  be  taken  from  Assist- 
ants* and  Feeders*  or  Job  Pressmen's  Union  working  under  the  jurisdiction  of  the 
international  union.  All  apprentices  shall  serve  four  years,  and  one  apprentice  to 
be  allowed  to  every  four  joumejrmen. 

CONSTITUTION   OF  THE    UNFTED   ASSOCIATION   JOURNEYMEN  PLUMBERS,    GAS   FriTBRS, 
STEAM  FITTERS  AND  STEAM  FITTERS*  HELPERS  OF  THE  UNITED  STATES  AND  CANADA. 

Sec  112.  It  is  the  opinion  of  the  united  association  that  local  unions  throughout  our 
jurisdiction  should  use  their  best  efforts  and  endeavors  to  abolish  all  helpers  and 
apprentices,  so  far  as  possible,  until  such  time  as  local  unions  are  otherwise  advised 
by  a  convention  or  by  referendum  vote. 


Exhibit  D. 

The  State  of  Ohio,  Hamilton  County.    The  court  of  common  pleas  of  Hamilton^unty. 

Term  of  October,  in  the  year  1904. 

Hamilton  County,  ss: 

The  grand  jurors  of  the  county  of  Hamilton,  in  the  name  and  bv  the  authoritv  of  the 
State  of  Ohio,  upon  their  oatibis  and  affirmations  present  that  Frederick  L.  Raunausen, 
jr.,  and  Joseph  HoUowell,  on  the  21st  day  of  November,  in  the  year  1904,  with  force 
and  arms,  at  the  county  of  Hamilton  aforesaid,  unlawfully,  wilfully,  and  maliciously 
did  destroy  a  certain  lathe-bed  mold  of  the  value  of  $75.  the  property  of  the  Ureka 
Foundry  Co.,  a  corporation  organized  under  the  laws  of  tne  State  of  Ohio,  and  not  of 
them,  the  said  Frederick  L.  Rauhausen,  jr.,  and  Joseph  Hollowell,  by  placing  in  said 
lathe-bed  mold  an  explosive  substance  to  tne  grand  jurors  unknown,  contrary  to  the 
form  of  the  statute  in  such  case  aiade  and  provided,  and  against  the  peace  and  dignity 
of  the  State  of  Ohio. 

And  the  grand  jurors  aforesaid,  upon  their  oathu  afoi^said,  do  further  present  that 
Frederick  L.  Rauhauheii,  jr.,  and  Jofeeph  HoUowell,  on  the  21st  day  of  November,  in 
the  year  1904,  with  force  and  arms  at  the  county  of  Hamilton  aforesaid,  unlawfully, 
wilfully,  and  maliciously  did  injure  a  certain  lathe-bed  mold  to  the  amount  of  $75 
in  the  value  thereof,  by  placing  m  said  lathe-bed  mold  an  explosive  substance  to  the 
grand  jurors  unknown,  wnich  said  lathe-bed  mold  was  then  and  there  the  property  of 
the  Eureka  Foundry  Co.,  a  corporation  organized  under  the  laws  of  the  State  of  Ohio, 
and  not  of  them,  the  said  Frederick  L.  Rauhausen,  jr.,  and  Joseph  Hollowell,  being 
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part  of  the  same  tranijaction  set  forth  in  the  firbt  count  of  thu  indictment,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  State  of  Ohio. 

Hiram  M.  Ruuson, 
Prosecuting  Attorney,  Hamilton  County,  Ohio, 

(Indorsements  on  the  back  of  indictment:)  No.  13890,  Hamilton  common  pleas. 
The  State  of  Ohio  v.  Frederick  L.  Rauhausen,  jr.,  and  Joseph  HoUowell.  Indictment 
for  malicious  destruction  of  property.  A  true  bill.  Geo.  B.  Ellard,  foreman  of  the 
erand  jury.  Reported  and  filed  this  17th  day  of  December,  A.  D.  1904.  Chas. 
Weidner,  jr.,  clerk,  Hamilton  common  pleab.  By  John  Byrne,  deputy.  Hiram  M. 
Rulidon,  prosecuting  attorney,  Hamilton  County,  Ohio. 

The  within  indictment  was  found  upon  testimony  sworn  and  sent  before  the  grand 
jury  at  the  request  of  the  prosecuting  attorney. 

Hiram  M.  Rulison, 
Prosecuting  Attorney,  Hamilton  County,  Ohio. 

State  of  Ohio,  Hamilton  County,  court  of  common  pleas. 


The  State  of  Ohio 

V.  \^o.  13890. 

Frederick  L.  Rauhauser,  jr.,  and  Joseph  Hollo  well. 


Ino. 


Indictment  for  malicious  destruction  of  property,  re]>orted  and  filed  ITtli  day  of 
December,  1904.    Praecipe  for  warrant  filed  ana  warrant  issued. 

Min.  2589.  Bond,  $1,000,  October,  1904,  and  January,  1905,  terms  as  to  Rauhauser,  jr. 

This  day  came  the  prosecuting  attorney  on  behalf  of  the  State  of  Ohio,  the  defendant 
coming  into  court  and  with  Fr^  Wiebking  as  surety  entered  into  recognizance  before 
this  court  in  the  sum  of  $1,000,  conditioned  for  his  appearance  before  tnis  court  at  the 
October,  1904,  and  January,  1905,  terms  of  this  court  to  answer  the  charge  against  him. 

Min.  2601.  Plea  of  not  guilty  entered  as  to  both  defendants. 

This  day  came  the  prosecuting  attorney  on  behalf  of  the  State,  the  defendants 
comine  into  court  ana  being  arraigned  upon  said  indictment  for  plead  thereto, 
each  defendant  for  himself  sa^s  he  waives  the  reading  of  the  indictment  and  each 
defendant  for  himself  says  he  is  not  guilty  and  puts  himself  upon  the  country,  and 
the  prosecuting  attomejr  doth  the  like. 

Mm.  2520.  Entry  setting  case  for  trial. 

In  re  criminal  calendar:  This  day  came  the  prosecuting  attorney  on  behalf  of  the 
State  of  Ohio  and  presented  to  the  court  the  following  case  for  trial,  which  case,  under 
the  direction  of  Uie  court,  is  hereby  set  for  trial  as  follows: 

No.  13890;  State  v.  Rauhauser,  jr.;  charge,  malicious  destruction  of  property;  date, 
January  27,  1905. 

Min.  2535.  Plea  of  not  guilty  retracted;  plea  of  guilty,  as  chareed,  entered. 

This  day  came  the  prosecuting  attorney  on  behalf  of  the  State  of  Ohio,  the  defendant 
coming  into  court,  his  counsel  also  app^rin^.  Thereupon  said  defendant,  Frederick 
L.  Rauhauser,  jr.,  retracts  his  plea  of  not  guilty,  heretofore  entered,  and  enters  a  plea 
of  ^Ity,  as  charged  in  the  first  count  of  the  indictment  herein.  And  said  dofenoant 
being  inquired  of  by  the  court  if  he  had  anything  to  say  why  judgment  should  not  be 
pronounced  against  him,  and  having  nothing  further  to  say  than  he  hath  already  said, 

It  is  therefore  adjudged  by  the  court  that  said  defendant,  Frederick  L.  Rauhauser, 
jr.,  pay  a  fine  of  $400  and  the  costs  of  this  prosecution,  for  which  execution  is  awarded. 

Fine $400 

Costs 

Total '. 400 

Paid  February  9,  1905. 

Hiram  M.  I^xjiaso'H ,  Prosecuting  Attorney . 
By  A.  C.  MiNNiNG,  As  to  Fredk.  Rauhav^^er,jr. 

Thk  State  of  Ohio:  Hamilton  County,  ss: 

I,  A.  E.  B.  Stephens,  clerk  of  the  court  of  common  pleas  within  and  for  said  county, 
do  nereby  certify  that  the  within  and  foregoing  is  a  true  and  correct  transcript  of  the 
indictment  (reported  and  filed  December  17,  1904)  and  of  the  docket  ana  journal 
entries  as  to  Frederick  L.  Rauhausen,  jr.,  in  case  No.  13890,  wherein  the  State  of 
Ohio  is  plaintiff,  and  Frederick  L.  Rauhauser,  jr.,  and  Joseph  Hollowell  are  defend- 
ants, as  appears  from  the  files  and  records  now  in  my  office. 
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In  testimony  whereof,  I,  the  clerk  aforesaid,  have  hereunto  set  my  hand  and  affixed 
the  seal  of  the  said  court,  at  Cincinnati,  in  the  said  connty,  this  27th  day  of  June, 
A.  D.  1912. 

[seal.]  a.  £.  B.  Stephens, 

Clerk  Court  of  Common  Pleas ,  Hamilton  County,  Ohio, 

The  State  of  Ohio,  Hamilton  County,  m; 

I,  John  G.  O'Connell,  presiding  judge  of  the  court  of  common  pleas,  for  the  first 
district,  within  and  for  the  State  of  Ohio,  the  same  being  a  court  of  law  and  record 
in  and  for  the  county  of  Hamilton,  do  hereby  certify  that  A.  E.  B.  Stephens  is  clerk 
of  said  court,  and  was  such  clerk  at  the  time  of  makiji^  and  subscribing  to  the  fore- 
going certificate,  and  that  the  attestation  of  said  clerk  is  in  due  form  of  law,  and  by 
the  proper  officer. 

In  testimony  whereof  I  do  hereto  subscribe  my  name,  at  Cincinnati,  this  27th  day 
of  June,  A.  D.  1912. 

John  G.  O'Connell, 
Presiding  Judge  of  the  Court  of  Common  Pleas, 

The  State  op  Ohio,  Hamilton  County,  ss: 

I,  A.  £.  B.  Stephens,  clerk  of  the  court  of  common  pleas  within  and  for  said  county, 
do  hereby  certify  that  John  G.  O'Connell,  whose  name  is  subscribed  to  the  foregoing 
certificate,  was  at  the  time  of  subscribing  the  same  presiding  judge  of  the  court  (3 
common  pleas  for  the  first  district  within  and  for  the  State  of  Ohio,  duly  coimnissioned 
and  qualified,  and  that  full  faith  and  credit  are  due  to  all  his  official  acts  as  sudi. 

In  tesatimony  whereof  I,  the  clerk  aforesaid,  have  hereunto  set  my  hand  and  affixed 
the  seal  of  the  said  court  at  Cincinnati,  in  the  said  county,  this  27th  day  of  June, 
A.  D.  1912. 

[seal.]  a.  E.  6.  Stephens, 

Clerk  Court  of  Common  Pleas,  Hamilton  County,  Okio. 


Exhibit  E. 

In  the  Superior  Court  of  the  City  of  Cincinnati. 

The  1.  &  E.  Green wald  Co.,  a  corporation  organized  under  the  laws  of  the  State  of 
Ohio,  plaintiff,  v.  the  Iron  Molders'  Union  of  North  America,  Joseph  F.  Valentine, 
president;  E.  J.  Denney,  Victor  Kleiber,  assistant  secretary;  R.  H.  Metcalf,  finan- 
cier;  John  P.  Frey,  editor;  Iron  Molders'  Union  No.  4,  Daniel  Twohig,  president; 
Henr\'  Hinnenkamp,  business  agent;  Iron  Molders'  Union  No.  432,  John  Prindle, 
president;  Henry  Hinnenkamp,  business  agent;  and  William  Oberjohn,  secretary, 
defendants. 

petition. 

To  the  judge  of  the  superior  court  of  the  city  of  Cincinnati: 

Plaintiff  states  that  it  is  a  corporation  organized  and  existing  imder  the  laws  of  the 
State  of  Ohio,  for  the  purpose,  among  others,  of  manufacturing  and  selling  gray  iron 
castings;  that  it  is  now  and  for  a  number  of  year?  last  past  has  been  engaged  in  said 
business;  that  it  has  a  capital  of  $200,000;  that  it  has  maintained  and  now  nas  a  large 
foundry  in  the  city  of  Cincinnati,  Hamilton  County,  Ohio,  and  until  the  happenins 
of  the  grievances  hereinafter  stated  has  manufactured  at  said  foundry  and  sold  ana 
shipped  therefrom  large  quantities  of  said  castings,  and  that  the  sticcessfiil  operation 
of  said  business  requires  it  to  employ  and  it  has  been  accustomed  to  employ  in  said 
foundry  about  150  men. 

Plaintiff  further  states  that  the  men  so  employed  by  it  belonged  to  the  trades  unions 
which  are  distinct  and  organized  associations  in  Cincinnati  and  vicinity,  defendants 
hereto,  each  having  regular  executive  officers  and  bearing  the  following  names,  viz: 
Iron  Molders'  Union  No.  4  and  Iron  Molders'  Union  No.  432,  and  the  Iron  Molden' 
Union  of  North  America  is  the  supreme  head  and  is  vested  with  the  government  and 
superintendence  of  subordinate  unions  of  iron  molders. 

That  these  unions  are  secret  organizations  and  conduct  all  their  buaineaB  affairs  in 
privacy  and  secrecy,  and  each  has  complete  control  over  its  members  respectively,  and 
plaintiff  is  unable  to  obtain  the  names  of  the  executive  officers  of  said  unions  or  of 
their  members  respectively  for  that  reason,  except  the  following:  The  Iron  Molders' 
Union  of  North  America,  Joseph  F.  Valentine,  president;  E.  J.  Denney,  secretary; 
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Victor  Kleiber,  assistaiit  secretary;  R.  H.  Metcalf,  financier;  John  P.  Frey,  editor; 
Iron  Molders'  Union,  No.  4,  Daniel  Twohig,  president;  Henry  Hinnenkamp,  secre- 
tary and  busLDe«6  agent;  Iron  Molders'  Union,  No.  432,  John  Piindle,  president; 
Henry  Hinnenkamp,  businefls  agent;  and  William  Oberjobn,  secretary;  and  that  they 
are  all  actinjE^  through  said  defendants,  Henry  Hinnenkamp  and  Joseph  F.  Valentine, 
in  maintainmg,  directing,  and  conducting  the  present  strike. 

Plainti£f  further  states  that  prior  to  September  6,  1904,  the  said  defendant  unions, 
through  their  said  several  executive  officers  and  their  members,  enters  into  an  unlaw- 
ful conspiracy  and  agreement  among  themselves  and  divera  other  persons  now  unknown 
to  plaintiff  (who  it  prays  may  be  made  defendants  hereto  upon  discovery  of  their 
names),  to  fonn  and  carry  into  execution  a  strike  in  11  of  the  manufacturing  concenui 
employing  molders  in  Cincinnati  and  vicinity,  including  the  foundry  of  this  plaintiff; 
that  the  object  of  such  strike  was  to  break  up  the  employment,  whether  the  same  was 
existing  by  contract  or  otherwise,  of  all  moldeis  engaged  in  plaintiff's  foundry,  and 
through  such  means  or  any  other  means  that  might  be  found  necessary,  force  them  to 
withoraw  and  desist  from  work  in  plaintiff's  foundry,  and  to  prevent  others,  not  mem- 
bers of  such  unions,  from  acceptmg  employment  theroin,  and  to  stop  and  destroy 
plaintiff's  said  business  and  to  deprive  it  of  its  employees  and  drive  them  away,  and  to 
prevent  others  not  theretofore  so  employed  ana  not  members  of  such  unions  from 
accepting  employment  therein  and  from  nlling  the  places  so  made  vacant,  aleo  to  per- 
sist in  this  unlawful  course  and  conspiracy  until  ana  unless  certain  exactions  made  by 
said  defendant  unions  upon  plaintiff  were  complied  with,  and  that  the  exactions  so 
made  were  in  substance  and  effect  as  follows: 

First.  That  on  and  after  August  1,  1904,  the  minimum  rate  of  wages  to  be  paid  to 
floor  molders  shall  be  $3.20  per  day  and  to  bench  molders  $3  per  day  and  to  coremakers 
12.50  per  day  of  10  hours. 

Second,  lliat  all  overtime,  except  in  cases  of  accident  or  causes  beyond  control  not 
consuming  more  than  30  minutes'  time,  shall  be  pidd  for  at  the  rate  of  time  and  one- 
half  time  and  double  time  for  Sundays  and  legal  holidays,  to  wit,  Fourth  of  July, 
liabor  Day,  Thanksgiving  Day,  and  Clmstmas. 

Third.  All  local  conditions  for  molders  to  remain  in  force  as  heretofore. 

Plaintiff  further  states  that  the  execution  of  said  conspiracy  was  begun  on  the  6th 
day  of  September,  1904,  through  and  in  pursuance  of  an  ord.er  made  and  issued  by 
direction  of  the  defendant  unions  acting  through  their  executive  officers  and  said 
defendants,  Henry  Hinnenkamp  and  Joseph  E.  Valentine;  that  in  obedience  to  said 
order  nearly  all  of  the  employees  of  plaintiff  quit  work  on  that  day  and  refused  to 
continue  in  the  employ  ot  plaintiff,  and  thereupon  and  thereafter,  through  various 
means,  said  defendants  ana  said  conspirators  prevented  plaintiff  from  nlling  the 
vacancies  so  made,  and  so  succeeded  in  practically  stoppinff  plaintiff's  business;  that 
among  the  means  resorted  to  by  said  conspirators  was  and  is  that,  of  selecting  and 
detaiflng  large  numbers  of  persons  called  pickets  to  constantly  watch  and  beset  the 
approaches  to  plaintiff's  foundry,  and  to  congregate  at  and  near  said  foundry  in  large 
nunibers  to  intimidate  and  coerce  by  threats,  abuse,  violence,  and  other  means  persons 
willing  and  attempting  to  approach  plaintiff's  foundry  for  the  purpose  of  entering, 
into  the  emplo3^ent  of  plaintiff  and  likewise  to  intimidate  and  coerce  by  like  meas- 
ures such  01  said  persons  as  have  succeeded  or  shall  succeed  in  reaching  plaintiff's 
foundry,  and  entering  upon  work  there  in  the  place  of  striken  when  such  persons  are 
going  to  or  leaving  said  work,  such  threats,  abuse,  and  violence  consisting  in  substance 
and  effect  of  statements  made  by  said  pickets  to  the  persons  aforesaid;  that  such  pick- 
ets and  the  union  members  generally  will  succeed  m  said  strike  and  will  return  to 
their  old  employment  and  will  not  then  suffer  said  persons  to  work  in  their  presence 
in  this  city  or  vicinity,  or  in  the  presence  of  any  otner  imion  men  in  any  other  city, 
declaring  they  will  take  and  distribute  their  photograph  for  the  purpose  of  identifi- 
cation and  ostracism  and  exclusion  from  work  at  any  time  or  place,  consisting  also  of 
epithets  used  against  the  persons  so  seeking  and  desirous  of  entering  into  and  continu- 
iiig  in  such  employment,  such  as  ''traitors"  and  "scabs,"  at  the  same  time  laying 
violent  hold  upon  their  persons  and  pushing  and  jerking  Uiem  amid  jeers  and  laughter 
which  terrorize  them  and  are  calculated  to  and  do  humiliate  and  disgrace  them  among 
the  classes  they  are  accustomed  to  associate  with,  consisting  also  in  some  instances  (3 
actual  assaults  upon  such  persons,  and  as  showing  the  purpose  of  the  defendant  unions 
and  the  individual  members  thereof,  and  their  officera,  associates,  and  confederates, 
who  are  all  combining  and  confederating  together  for  the  purpose  of  preventing  the 
employees  of  plaintiff  who  are  desirous  of  working  from  continuing  in  its  employ,  and 
also  of  preventing  others  from  entering  the  employ mert  of  plaintiff,  thereby  ruin- 
ing plaintiff's  business. 

Fudntiff  states  that  seven  men,  to  wit:  Albert  Wallace,  James  Wilson,  Edward 
Callahan,  Ernst  McCarthy,  R.  Scott,  E.  Fitzgerald,  and  .W.  Wurtzbaugh,  accepted 


764  LIMITING  PBDEBAL  INJUNCTIONS. 

employment  with  plaintiff  and  began  work  at  plaintiff's  foundry  on  Monday,  Septem* 
ber  19,  1904. 

That  at  the  close  of  work  on  each  day  said  employees  would  leave  said  foundry 
escorted  by  special  policemen  and  that  the  said  special  policemen  would  take  them 
to  the  work,  and  that  on  each  occasion  from  12  to  150  men  who  were  picketing  said 
place  would  begin  to  curse  them,  calling  them  '^ scabs''  and  *' traitors^'  and  makii^ 
threats  of  beating  them  up  and  killing  them. 

That  at  the  close  of  work  on  September  24  a  detail  of  regular  police  was  escorting 
three  of  plaintiff's  employees  to  their  boarding  house,  when  a  mob  of  over  200  persons, 
composed  mostly  of  members  of  defendant  unions,  followed  them  and  made  such  a 
demonstration  against  them  that  said  employees  refused  to  return  to  their  said  em- 
ployment. 

'That  by  these  and  similar  acts  said  defendants,  their  pickets,  associates,  and  con- 
federates, have  kept  awav  from  plaintiff  all  the  men  it  has  been  able  to  employ,  and 
materially  and  irreparable  impaired  and  injured  its  business,  and  but  for  such  said 
acts  and  threats  the  places  of  said  employees  could  and  would  easily  be  filled  by  per- 
sons willing  and  anxious  to  work. 

Plaintiff  further  states  that  the  pickets  so  detailed  for  and  placed,  kept  at  plaintiff's 
foundry,  are  not  all  kept  there  continuously,  but  many  of  them  are  changed  from  day 
to  day  from  one  foundry  to  another,  though  all  were  engaged  in  common  purpose  and 
to  accomplish  a  common  end,  to  wit,  to  prevent  persons  willing  to  work  from  entering 
or  continuing  in  the  employment  of  plaintiff;  that  another  object  as  well  as  the  resuU 
of  these  changes  of  pickets  from  place  to  place  is  to  prevent  plaintiff  from  obtaining 
all  the  names  of  the  pickets  and  so  from  enforcing  plaintiff's  lawful  rights  in  the  premi- 
ses; that  the  changes  made  are  accomplished  by  sending  fonner  employees  of  said 
plaintiff  to  seme  other  foundry,  and  former  employees  of  that  foundry  to  plaintiff's 
foundry,  and  so  on  through  the  entire  list  of  manufacturing  concerns  affected  by  the 
conspiracy  and  strike  aforesaid. 

Plaintiff  further  states  that  the  congregations  of  persons,  commonly  called  pickets, 
to  patrol  and  control  the  approaches  to  and  surroundings  of  plaintiff's  foundry  and 
the  loitering  and  boisterous  conduct  of  such  persons,  are  calculated  to  and  do  attract 
other  unemployed  and  lawless  characters  in  such  numbers  as  to  intimidate  other  per- 
sons who  are  willing  to  go  to  and  from  said  foundry  as  ordinary  employees  and  laborers 
do  when  engaged  m  work  therein;  that  the  collections  of  some  of  the  same  persons 
and  others  employed  and  engaged  in  said  strike  who  intercept  persons  who  are  so 
willing  to  worK  at  plaintiff's  foundry,  either  in  going  to  the  same  or  away  &om  the 
same,  from  or  to  their  homes,  and  make  threats  and  do  the  acts  hereinbefore  recited, 
are  likewise  calculated  to  and  do  attract  other  idle  pensons  who  unite  and  join  in  the 
performance  of  the  acts  mentioned;  that  such  conduct  and  all  these  acts  irreparably 
affect  and  injure  plaintiff's  property  and  business  aforesaid  and  prevent  it  from  cany- 
inj^  on  said  business  or  pursuing  its  lawful  rights  and  privileges  in  connection  there- 
with; and  that  the  said  conduct  and  several  acts  hereinbefore  complained  of,  done  and 
performed  on  the  part  of  the  defendants  and  those  associated  with  them,  whose  names 
are  not  given  for  reasons  hereinbefore  stated,  have  continued  ever  since  September  6, 
1904,  and  will  continue  unless  the  relief  prayed  for  herein  is  granted;  and  that  said  acts 
cause  not  only  irreparable  damage  to  the  property,  rights,  and  business  of  the  plaintiff, 
but  they  constituted  and  are  a  continuing  nuisance  to  the  same. 

Plaintiff  further  states  that  if  the  defendants  are  permitted  to  carry  on  their  unlaw- 
ful and  violent  acts  above  mentioned,  which  they  threaten  to  do,  that  its  business, 
which  is  a  large  one,  will  be  seriously  injured,  if  not  entirely  ruined,  and  if  continued, 
will  suffer  irreparable  injury,  for  which  it  has  no  adequate  remedy  at  law,  and  for 
which  no  adequate  damages  can  be  assessed. 

Plaintiff  further  states  that  the  persrms,  other  than  those  named  as  defendants 
herein,  who  have  been  congregating  and  loitering  in  front  of  and  in  the  neighborhood 
of  plaintiff's  foundry,  and  have  been  thereby  aiding  and  abetting  said  defendants  in 
the  unlawful  acts  by  them  done,  as  hereinbefore  stated,  are  too  numerous  for  it  to 
make  them  all  parties  to  this  suit,  even  if  plaintiff  could  obtain  their  names,  which 
it  can  not  do,  but  plaintiff  avers  that  the  members  of  the  said  several  defendant 
unions  are  in  combination  and  are  ass  )ciated  together  in  an  unlawful  enterprise,  and 
that  plaintiff  should  n  t  be  t^bliged  to  make  all  said  members  of  said  interference 
with  the  business  of  said  plaintiff  parties  to  this  suit,  but  that  plaintiff  should  be 
permitted  t'^proceed  against  the  representatives  of  said  defendant  lodges,  to  wit,  their 
executive  ofiicers,  tf)gether  with  said  defendants  Henry  Hinnenkamp  and  Joseph  F. 


LIMITIKG  FEDERAL  INJUNCTIONS.  765 

Valentine,  and  such  other  members  of  said  ledges  whose  names  may  from  time  to  time 
be  ascertained  and  who  are  guilty  of  the  unlawful  practices  herein  alleged. 

Wherefore  plaintiff  prays  for  a  temporary  restraining  order,  enjoining  the  said 
defendants,  and  each  of  them,  their  agents,  servants,  employees,  and  members,  and 
any  and  all  other  persons  that  may  be  associated  with  them  in  committing  the  acts 
ana  grievances  complained  of  herein,  from  in  any  manner  interfering  with,  hindering, 
obstnicting,  or  stopping  of  the  business  of  the  plaintiff  or  its  agents,  servants,  or 
employees  in  the  operation  of  its  said  foundry,  or  in  bringing  materials  to  the  same  or 
taking  manufactured  castings,  goods,  or  products  away  urom  the  same,  to  any  place 
desired  J  and  from  entering  upon  the  ^unds  or  premises  of  plaintiff  for  the  purpose  of 
interfering  with,  hindering,  obstructing,  or  stopping  its  business  in  any  form  or  man- 
ner; and  from  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats, 
intiinidation,  coercion,  force,  or  violence  any  oi  the  employees  of  plaintiff,  or  persons 
wishing  or  willing  to  become  such,  to  refuse  or  fail  to  perform  tneir  duties  as  such 
employees,  whether  under  contract  or  otherwise,  or  refuse  or  fail  to  become  such 
employees,  and  from  compelling  or  inducing  or  attempting  to  compel  or  induce  by 
threats,  intimidation,  coercion,  force,  fraud,  or  violence  any  of  tne  employees  of 
plaintiff  to  leave  the  service  or  employment  of  plaintiff,  and  from  doin^  any  act  what- 
ever in  furtherance  of  any  conspiracy,  combination,  agreement,  or  design  to  obstruct 
or  impede  plaintiff  or  any  of  its  officers  or  employees  in  the  free  and  unhindered  con- 
trol of  its  business;  and  frv}m  ordering  and  directing,  aiding,  assisting,  or  abetting  in 
any  manner  whatever  any  person  or  persons  to  commit  any  of  the  acts  aforesaid ;  and 
torn  congregating  at  or  near  the  premises  of  plaintiff  in  Cincinnati,  Ohio,  for  the  pur- 
pose of  intimidating  or  coercing  or  in  any  manner  impeding  its  employees,  or  other 
persons  willing  to  become  such,  or  coercing  them  or  preventing  them  fr<  m  rendering 
their  services  to  plaintiff,  and  from  inducing  or  coercing  or  fraud,  said  employees  or 
persons  willing  to  become  such  to  leave  or  abstain  from  entering  the  employment  of 
plaintiff,  and  from  interfering  by  threats  or  any  other  acts  of  intimidation,  with  the 
plaintiff  in  carrying  on  its  said  business  in  its  usual  and  ordinary  way;  and  from  in 
any  way  interfering  with,  molesting  any  person  cr  persons  who  may  be  employed 
by  or  seeking  employment  with  complainant  in  the  operation  of  its  foundry  or  busi- 
ness; and  from  collecting  in  and  about  the  approaches  to  plaintiff *8  foundry  for  the 
purpose  of  picketing,  besetting,  patrolling,  ( r  yarding  the  streets,  avenues,  doors, 
gates,  and  approaches  to  the  property  of  plaintiff,  for  the  purpcee  r  f  intimidatinjg, 
threatening,  or  coercing,  or  in  any  manner  impeding  way  of  tne  employees  ( f  plaintiff 
or  any  person  seeking  the  employment  of  plaintiff,  and  frv'>m  interfering  with  the 
employees  of  said  plaintiff,  or  with  other  persons  in  going  to  and  fr  m  the  foundry  or 
property  of  plaintiff  in  the  prosecution  of  their  daily  work  or  other  business  to  be 
there  done,  and  from  going  either  singly  or  collectively  to  the  homes,  boarding  houses, 
or  habitation  of  plaintiff's  employees  or  of  any  persons  wishing  to  become  such,  for 
the  purpose  of  intimidating  or  coercing  any  or  all  of  them  to  leave  the  employment 
of  plaintiff  or  from  entering  its  employment,  and  as  well  from  intimidating  or  threat- 
ening in  any  manner  the  relatives,  wives,  and  families  or  any  of  the  members  thereof 
of  said  employees  of  plaintiff,  at  their  said  homes  or  elsewhere. 

Plaintifi  further  prays  that  upon  final  hearing  hereof  the  foregoing  injunction  may 
be  peipetual,  and  tnat  such  other  and  further  relief  may  be  granted  it  in  the  premises 
as  »iall  seem  to  the  court  to  be  just  and  equitable. 

Cha8.  F.  Williams, 
Attorney  for  Plaintiff. 

State  of  Ohio,  Hamilton  County y  ss: 

,  being  duly  sworn,  says  that  he  is  plaintiff  in  the  above  petition,  and 

that  the  facts  stated  on  information  and  belief  he  verily  believes  to  be  true,  and  that 
the  facts  otherwise  stated  herein  are  true. 

[seal.]  Thomas  L.  Greenwald. 

Sworn  to  and  subscribed  before  me,  this  2^h  day  of  September,  1904. 

Charles  F.  Williams, 
Notary  Public^  Hamilton  County ^  Ohio^ 
$0.40  due  notary. 
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OSDMB  OF  INJUNCTION. 

Superior  court  of  Cmcinuati. 

The  State  of  Ohio,  Hamilton  County,  City  of  Cincinnati ,  as: 

The  I.  A  E.  Greenwald  Co.,  a  corporation  oigauized  under] 

the  laws  of  the  State  of  Ohio,  plaintiff,  Injunction  undertaking  in 

V.  .  >    $250  executed  on  behalf 

The  Iron  Moldere'  Union  of  North  America  et  al.,  de-      of  plaintiff. 

fendante.  J 

To  the  defendants,  the  Iron  Moldere'  Union  of  North  America,  Joeeph  F.  Valentine, 
president,  £.  J.  Denney,  secretary,  Victor  IClieber,  assistant  secretary,  R.  H.  Met- 
calf,  financier,  John  P.  Frey,  editor;  Iron  Moldere'  Union  No.  4,  Daniel  Twohig.  presi- 
dent, Henry  Hinnenkamp,  business  a^ent;  Iron  Moldero'  Union  No.  432,  John^nndle 
president,  Henry  Hinnenkamp,  business  agent,  and  William  Oberjohn,  secretary, 
their  confederates,  servants,  or  agents,  and  any  and  all  persons  aiding  and  abetting 
them  or  any  of  them  now  or  hereafter  confederating  or  acting  in  concert  with  th^m  in 
any  way. 

You  are  hereby  enjoined  to  absolutely  desist  and  refrain  from  hindering,  obstructing, 
or  stopping  any  of  the  business  of  the  I.  d  £.  Greenwald  Co.  in  the  city  of  Cincinnati, 
Hamilton  County,  or  elsewhere. 

Also  from  entering  upon  the  grounds  or  places  where  the  employees  of  the  I.  &  E. 
Greenwald  Co.  are  at  work  for  the  purpose  of  and  in  such  a  manner  as  to  interfere  with, 
hinder,  or  obstruct  the  business  of  the  I.  &  E.  Greenwald  Co.  in  any  manner  whatsoever 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats, 
intimidation,  perauadion,  force,  or  violence  any  of  tne  employees  of  the  I.  ^  £.  Green- 
wald Co.  to  refuse  or  fail  to  do  their  work  or  discharge  their  duties  as  such  employees. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats, 
intimidation,  force,  violence,  or  unlawful  persuasion  any  of  the  employees  oi  the  I.  & 
E.  Greenwald  Co.  to  leave  its  service. 

Also  from  preventing  or  attempting  to  prevent  any  person  or  persons  by  threats, 
intimidation,  force,  violence,  or  unlawful  persuaaion  fom  freely  entering  into  the  serv- 
ice or  employment  of  the  I.  &  E.  Greenwald  Co. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats, 
intimidation,  force  or  violence,  or  unlawful  persuasion  any  person  or  persons  whom- 
soever from  assisting  and  aiding  the  I.  &  E.  Greenwald  Co.  in  the  conduct  of  its  busi- 
ness and  from  doing  any  act  whatever  in  furtherance  of  any  conspiracy  or  combination 
to  restrain  or  obstruct  the  operation  of  the  business  of  the  I.  &  E.  Greenwald  Co. 

Also  from  ordering,  aiding,  assisting,  or  abetting  or  unlawfully  persuading  in  any 
manner  whatever  any  person  or  persons  to  commit  any  or  either  of  the  acts  aforesaid. 

Also  from  congregating  or  being  upon  or  about  the  sidewalks,  streets,  alleys,  or 
approaches  adjoining  or  adjacent  to  where  the  said  employees  of  the  I.  <&  E.  Greenwald 
Co.  may  be  employed  for  the  purpose  and  in  such  a  manner  as  to  intimidate  said 
employees  or  coerce  said  employees  or  prevent  said  employees  or  any  of  them  from 
rendering  their  service  or  discnarging  their  duties  to  the  L  &  E.  Greenwald  Co. 

Also  from  inducing  or  coercing  by  threats,  intimidation,  force,  violence,  or  unlawful 
persuasi  in  any  of  the  employees  of  the  I.  <&  E.  Greenwald  Co. 

Also  from  in  any  manner  interfering  with  the  I.  <fe  E.  Greenwald  Co.  in  carrying  on 
its  business  in  the  usual  and  r rdinary  way. 

Als )  from  acting  in  such  a  manner  as  to  intimidate  or  in  any  manner  interfering  with 
or  molesting  any  pers  )n  or  persons  who  may  be  employed  by  or  seeking  employment 
with  the  I.  &  E.  (Jreenwald  Co.  in  the  operation  of  its  business. 

Also  either  singly  or  in  combination  with  others  from  collecting  in  and  about  the 
approaches  to  the  place  of  business  of  the  I.  <&  E.  Greenwald  Co.  for  the  purpose  of 
picketing  a  patrolling  or  guarding  the  streets,  avenues,  gates,  and  approaches  to  the 
place  of  business  of  the  I.  4  E.  Greenwald  Co.  in  such  a  manner  as  to  threaten,  coerce, 
or  frighten  any  of  the  employees  of  the  I.  A  E.  Greenwald  Co.  or  cause  its  employees  to 
leave  and  abandon  their  employment  with  the  I.  &  E. Greenwald  Co. 

Also  fr.>m  preventing  any  person  or  persons  from  seeking  employment  with  the 
I.  &  E.  Greenwald  Co. 

Also  fr  )m  interfering  with  the  employees  of  the  I.  &  E.  Greenwald  Co.  in  going  to 
and  from  their  daily  work  at  the  I.  &  JE.  Greenwald  Co.'s  place  of  business. 

And  also  from  going  either  singly  or  collectively  to  the  homes  of  the  employees  of 
the  I.  <fe  E.  Greenwald  Co.  or  any  or  either  of  them  for  tJie  purpose  of  and  in  such  a 
manner  as  to  intimidate,  coerce,  or  unlawfully  persuade  any  or  an  of  said  employees  to 
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leave  the  employment  and  service  of  the  I.  ife  £.  Gieenwald  Go.  or  prevent  any  person 
from  entering  its  employment  or  service. 

And  also  from  intimidating  and  threatening  in  any  manner  the  wives  and  famiUes 
of  said  employees  at  their  homes  or  elsewhere,  until  the  further  order  of  the  court. 

Witness  my  hand  and  the  seal  of  the  said  superior  court,  at  Cincinnati,  this  30th  day 
of  September,  1904. 

[seal.]  Csas.  Wbidnbr,  Jr., 

Clerk  Superior  Court  of  Cincinnatif 
By  Fred  DnETHQ^  Deputy. 

In  the  superior  court  of  the  city  of  Cincinnati. 


The  I.  dc  £.  Greenwald  Co.,  a  corporation  organized  under  ^ 
the  laws  of  the  State  of  Ohio,  plaintiff, 

V. 

The  Iron  Moldere'  Union  of  North  America  et  al., defendant.. 


No.  52517.    Affidavit  of 
Thomas  S.  Greenwald. 


Statb  or  Ohio,  Hamilton  County^  ss: 

Thomas  S.  Greenwald,  being  first  duly  sworn,  deposes  and  states  that  he  is  vice 

§  resident  and  superintendent  of  the  I.  &  £.  Greenwald  Co.,  located  at  720  East  Pearl 
treet,  Cincinnati,  Ohio. 

That  prior  to  September  6, 1904,  all  of  the  men  employed  in  the  molding  department 
of  his  foundry  were  members  of  the  Iron  Molders'  Union  of  North  Amenca,  Iron 
Holders'  Union  No.  4,  and  Iron  Molders'  Union  No.  432,  and  on  September  6,  1904, 
said  employees  went  out  on  a  strike. 

That  since  said  strike  said  Greenwald  Co.  has  employed  11  men,  who  were  so  intimi- 
dated by  the  said  iron  molders'  unions  that  they  refused  longer  to  work  for  them  until 
an  injunction  is  ordered. 

That  it  is  necessary  for  the  conducting  of  its  business  that  they  have  from  15  to  20 
molders;  that  they  have  orders  on  hand  to  the  amount  of  about  $30,000*  and  that  said 
orders  are  beinc^  canceled  and  they  will  be  unable  to  fill  said  orders  unless  the  proper 
number  of  molaers  are  enga^d. 

Affiant  states  that  ever  since  the  strike,  from  12  to  150  molders  belonnng  to  the 
defendant  unions  had  been  picketing  the  foundry  of  the  !.<&£.  Greenwala  Co. 

That  among  said  members  he  recognized  Jolm  Hood,  Ed  Lyons,  Cal  Martin,  W. 
Schofield,  T.  Messmer,  F.  Pohl,  jr.,  J.  Caaselman,  J.  Flichinger,  F.  Vollmer,  and 
R.  Whalen,  who  are  former  employees  of  the  I.  &  E.  Greenwald  Co.  and  members 
of  said  unions. 

That  the  I.  <&  E.  Greenwald  Co.  have  employed  Becker's  detective  agency  to  escort 
the  men  to  and  from  their  work,  but  seeing  there  were  inadequate  to  cope  with  the 
situation,  a  squad  of  regular  police  were  detailed,  and  affiant  together  with  Ezra 
Greenwald,  president  of  said  company,  in  the  evening  of  September  24,  were  on  their 
way  to  the  homes  of  said  workmen,  a  mob  of  over  ^00  men  followed  them,  hooting 
ana  jeerine  at  them,  calling  them  "traitors"  and  ".scabs,"  and  so  intimidating  the 
men  that  tney  refused  to  work  longer  for  said  Greenwald  Co.  unless  an  injunction  was 
obtained  by  them. 

Affiant  states  that  since  said  strike  he  made  a  contract  with  Joseph  Hood  to  work 
or  him  for  one  year  at  the  rate  of  $3  per  day*  that  said  Hood  lives  in  Belle vue,  Ky., 
and  that  members  of  said  iron  molders  unions  neld  him  up  at  the  middle  of  the  L.  &  N. 
Bridge  and  threatened  to  kill  him  if  he  continued  in  the  employ  of  the  said  Green- 
wald Co.,  and  Ukewise  called  at  the  home  of  the  said  Hood  and  told  his  wife  that  if 
she  did  not  prevent  her  husband  from  working  for  said  company,  he  would  be  brought 
home  a  corpse. 

Affiant  further  states  that  E.  Fitzgerald  and  William  Wiulzbaugh,  while  on  their 
way  to  the  foundry  of  said  company,  were  caught  by  about  20  pickets,  carried  to  the 
headquarters  of  the  said  defendant  unions,  and  there  scared  so  badly  that  they  left 
town. 

[seal.]  Thomas  S.  Greenwald. 

Sworn  to  and  subscribed  before  me,  this  —  day  of  September,  1904. 

Charles  F.  Williams, 
Notary  Public ^  Hamilton  County ^  Ohio. 
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In  the  superior  court  of  the  city  of  Cincinnati. 


The  I.  <&  E.  Grreenwald  Co.,  a  corporation  organized  under 
the  laws  of  the  State  of  Ohio,  plaintiff, 

V, 

Tile    Iron    Molders'    Union    of    North    America   et    al., 

defendant. 


No.   52517.     Affidavit  of 
Thomas  Marsh. 


Thomas  Marsh,  being  first  dulv  sworn,  deposes  and  states  that  he  is  an  employee  of 
the  I.  &  E.  Green wald  Co.,  and  that  on  the  evening  of  Wednesday,  September  21, 
1904,  about  5.45  o'clock,  he,  together  with  Jesse  Binley  and  Edward  Bodenstein, 
went  across  the  L.  &  N.  bridge,  and  when  in  the  center  of  said  bridge,  saw  four  men 
take  hold  of  Joseph  Hood,  an  employee  of  the  I.  <&  L.  Greenwald  Co.,  and  saw  one  of 
said  men  draw  back  his  fist  in  sucn  a  manner  as  if  he  would  strike  him. 

Thomas  Marsh. 

Sworn  to  and  subscribed  in  my  presence,  this  29th  day  of  September,  1904. 

[seal.]  Frank  P.  Garrison, 

Notary  Public ^  Hamilton  County ^  Ohio, 
$0.40  due  notary. 

In  the  superior  court  of  the  city  of  Cincinnati. 

The  I.  <&  E.  Greenwald  Co.,  a  corporation  organized  under^ 

the  laws  of  the  State  of  Ohio,  plaintiff,  \^^     ^2517.     Affidavit  of 

The    Iron    Molders'    Union^'of   North    America   et   al.,|  Ezra  Greenwald. 

defendants.  J 

State  of  Ohio,  Hamilton  County ^  ss: 

Ezra  Greenwald,  being  first  duly  sworn,  deposes  and  states  that  he  has  read  the 
petition  of  the  I.  &  E.  Greenwald  Co.,  a  corporation  organized  under  the  laws  of  the 
State  of  Ohio,  and  the  affidavit  made  by  Thomas  L.  Greenwald,  filed  herein,  and  that 
the  facts  stated  therein  are  true  as  he  verily  believes. 

E.  E.  Greenwald. 

Sworn  to  and  subscribed  before  me,  this  30th  day  of  September,  1904. 

[seal.]  Frank  P.  Garrison, 

Notary  Public^  Hamilton  County ^  Ohio. 
Forty  cents  due  notary. 

Superior  court,  Cincinnati,  Ohio. 

I.  &  E.  Greenwald  Co.,  etc.,  plaintiff,] 

-w.  [No.  52517.    Affidavit. 

Iron  Molders'  Union,  etc.,  defendant.] 

State  op  Ohio,  Hamilton  County ^  ss: 

Michael  J.  Kane,  being  first  duly  sworn,  states  that  he  is  a  lieutenant  of  police, 
located  at  second  district  police  station;  than  on  Saturday  evening,  September  24, 
1904,  he  took  six  policemen  and  escorted  the  employees  of  the  I.  &  B.  Greenwald  Co. 
from  the  foundry  of  said  company  to  410  East  Foiulh  Street;  that  on  leaving  said 
foundry  a  niunber  of  men  started  to  follow  them ;  that  every  little  distance  a  few  more 
jointed  in  iintil  by  the  time  they  reached  Fourth  and  Pike  there  was  a  crowd  of  30  or 
40;  that  this  crowd  demanded  that  one  of  said  employees  be  searched,  which  was 
done,  but  no  weapon  found-  that  but  for  the  prompt  action  and  cool-headedness  of 
the  officers  the  crowd  woula  have  resulted  in  a  mob;  that  the  actions  of  this  crowd 
were  calculated  to  frighten  and  terrify  the  said  employees;  that  one  of  the  crowd  said 
to  affiant,  "You  won't  have  that  cap  on  very  long, "  but  made  his  escape.  The  crowd 
kept  calling,  "We'll  have  our  rights. " 

Michael  J.  Kane, 
Lieutenant  Second  District  Police  Station. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  28th  day  of  September,  1904. 
[sBAL.l  Frank  P.  Garrison, 

Notary  Public,  Hamilton  County ^  Ohio, 
Forty  cents  due  notary. 
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Superior  court  of  Cincinnati,  Ohio. 

The  I.  k  E.  GreenwaJd  Co.,  etc.,  plaintiff,! 

V.  [No.  52517.    Affidavit. 

Iron  Holders'  Union,  etc.,  defendant.     J 

Stats  of  Ohio,  HamilUm  County ,  ss: 

Louis  Becker,  being  first  duly  sworn,  deposes  and  states  that  he  is  manager  and 
sole  owner  of  Louis  Becker's  detective  agency;  that  he  was  retained  by  the  I.  &  £. 
Greenwald  Co.  from  September  12,  1904,  up  to  and  induding  September  24  to  escort 
the  employees  of  said  company  from  their  foundry  on  Pearl  Street  to  the  boarding 
houses  of  the  men  at  410  East  Fourth  Street. 

That  he  detailed  one  man  for  that  purpose  each  day  and  on  the  evening  of  Sep^ 
tember  23  he  escorted  the  men  from  work  and  met  them  on  the  morning  of  S^tem^ 
ber  24  and  escorted  them  to  work. 

That  on  the  evening  of  September  23,  in  addition  to  affiant  there  was  a  sergeant 
and  three  policemen  of  the  regular  police  force  of  Cincinnati,  and  that  during  the 
walk  to  the  homes  of  the  said  workmen,  he  saw  about  100  striking  molders  picketing 
along  said  line  of  march. 

That  on  the  morning  of  September  24,  affiant  was  without  police  protection,  and  a 
crowd  of  about  15  striking  molders  followed  affiant,  which  crowd  kept  increasing 
until  at  Third  and  Lawrence  Streets  the  crowd  was  so  large  that  affiant  placed  the 
men  in  the  engine  house,  while  he  endeavored  to  reach  the  police  station. 

Being  unable  to  reach  it,  he  accompanied  the  men  to  the  Greenwald  foundry,  and 
at  said  foundry  another  crowd  of  50  men  or  so  were  present,  making  a  total  when 
affiant  reached  the  foundry  about  150  men. 

Louis  Bbckbr. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  September,  1904. 

[SBAL.]  ChAS.  F.  WiLUAMS, 

Notary  Public^  Hamilton  County ^  OhiOs 
Forty  cents  due  notary. 

October  3^  1904,  served  the  within-named  defendants,  the  Iron  Holders'  Union  of 
North  America,  by  delivering  a  true  copy  of  this  writ  with  all  the  indorsements  there- 
on personally  to  Joseph  F.  Valentine,  president  thereof,  at  1.50  o'clock  p.  m.:  also 
served  Iron  Molders'  Uuion  No.  4  by  delivering  a  true  copy  of  this  writ  with  all  the 
indorsements  thereon  personally  to  Daniel  Twonig,  president  thereof,  at  2.20  o'clock 
p.  m.;  also  served  Iron  Molders'  Union  No.  432,  by  delivering  a  true  copy  of  this 
writ  with  all  the  indorsements  thereon  personally  to  John  Prindle,  president  thereof, 
at  7  o'clock  p.m.;  also  served  Joseph  F.  Valentine,  president,  E.J.  Denney ,  secretary, 
Victor  Klieoer,  assistant  secretary,  R.  H.  Metcidf,  financier,  John  P.  Frey,  editor, 


personally  a  true  copy  of  this  writ  with  all  the  indorsements  thereon.    The  other 
within-named  defenosmt  not  found. 

Salmon  Jones, 
Sheriff  of  Hamilton  County.  OkiOf 
Sheriff's  fees,  $9.  By  Robert  Sweeny,  Deputy, 

ExHiBrr  F. 

BILL  OF  COMPLAINT. 

In  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Kentucky.    In 

equity.     (Filed  January  9,  1905.) 

The  Newport  Foundry  &  Machine  Co.,  a  corporation  organized  under  the  laws  of  the 
State  of  New  Jersey,  complainant,  v.  The  Iron  Molders  Union  of  North  America, 
Joseph  Valentine,  president;  E.  J.  Denney,  secretary;  Victor  Kleiber,  assistant 
secretary;  R.  H.  Metcalf,  financier;  John  P.  Frey,  editor.  Iron  Molders'  Union  No. 
20,  Henry  Hinnenkamp,  bnsinese  agent.    Iron  Molders'  Union  No.  432,  John  Prindle, 

J^resident;  Henry  Hinnenkamp,  business  a^ent;  and  William  Oberjohn,  secretary; 
ames  Peters,  Paul  Lindholz,  Albert  Sandner,  James  Moore,  Michael  Attendom, 
and  *'Red"  Limerick,  defendants. 

To  the  judge  of  the  United  States  Circuit  Court  for  the  Eastern  District  of  Kentucky: 

The  complainant,  the  Newport  Foundry  &  Machine  Co.,  a  corporation  duly  organized 
under  the  laws  of  the  State  of  New  Jersey,  and  a  resident  citizen  of  said  State,  brings 

47909—1^ 


t70  LIMITING  FEDERAL  INJUNCTIONS. 

this,  its  bill,  aeainst  the  Iron  Molders'  Union  of  North  America,  Joseph  F.  Valentine, 

g resident;  £.  J.  Denney,  secretary*  Victor  Kleiber  assistant  secretary;  B.  H.  Metcalf, 
nancier;  John  P.  Frev,  editor.  Iron  Molders'  Union  No.  20,  Henry  Hinnenkamp, 
business  a^nt.  Iron  Molders'  Union  No.  432,  John  Frindle,  president;  Henry  Hinoen- 
kamp,  busineBS  agent;  and  William  Oberjohn,  secretary:  James  Peteis,  Paul  Lindholz, 
Albert  Sandner,  James  Moore,  Michael  Attendom,  ana  *'Red'*  Limerick,  citizens  of 
KentuolQr,  in  Campbell  County  of  said  State. 

And  thereupon  your  orator  complains  and  says: 

Fifst  that  the  matters  in  dispute  in  the  above  entitled  suit  exceed,  exclusive  of 
istterests  and  costs,  the  sum  of  $2,000.  That  it  is  a  corporatiiHi  created  by  and 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New 
Jeisey,  lor  the  purpose  among  others  of  manufacturing  and  selling  gray-iron  castinss. 
l^at  on  December  5,  1904,  it  purchased  the  foundry,  real  estate  and  business  of  the 
Newport  Iron  Co.,  a  corporation  oii^nized  under  the  laws  of  the  District  of  Columbia. 
That  isamediatelv  thereafter,  to  wit,  upon  the  5th  day  of  December,  1904,  it  entered 
into  possesfdon  of  all  said  property  purchased  by  it  as  aforesaid,  and  that  from  and 
after  said  date  up  to  the  present  time,  it  has  been  engaged  in  the  manufacture  of  giay- 
iron  castings  at  and  upon  said  property,  and  with  the  machines  and  appliances  so 
purchased. 

It  says  that  immediatelv  preceding  its  purchase  of  said  property  as  aforesaid,  the 
said  the  Newport  Iron  Co.  had  been  and  was  engaged  at  said  place,  and  upon  and  with 
said  propertv.  in  said  business  of  manufacturing  castings  of  said  metal,  and  that  said 
business  had  been  engaged  in  as  aforesaid  by  it  from  the  21st  day  of  November,  1904, 
until  the  sale  as  aforesaid  to  this  complainant. 

It  says  that  upon  said  2l8t  dav  of  November,  1904,  the  said  Newport  Iron  Co. 
purchased  said  property  from  the  Newport  Iron  &  Brass  Foundrv,  a  corporation  created 
and  organized  ov  and  under  the  laws  of  the  State  of  Kentucxy,  ana  that  for  many 
years  next  preceding  said  last  named  day,  said  Newport  Iron  &  Brass  Foundry  Co.  had 
at  said  place  and  upon  and  with  said  property,  manufactured  castings  of  said  metal; 
tJ^t  said  business  as  carried  on  as  aforesaia  by  the  said  companies,  before  the  doing  of 
the  things  by  the  defendants  herein  complained  of,  was  very  extensive  and  lurge  and 
profitable. 

That  complainant  has  employed  and  enga^d  in  said  business  a  capital  of  $50,000, 
and  that  when  permitted  to  conduct  said  business  without  hindrance  m>m  defenoants 
it  has  employment  for  and  will  employ  continuously  not  less  than  100  men. 

Your  oraUxr  further  states  that  the  men  employed  by  the  Newport  Iron  Co.,  the 
predecessor  of  complainant  in  this  business,  belonged  to  trades-unions,  which  are  dis- 
tinct and  organized  associations  in  Covington  and  Newport,  defendants  hereto, each 
having  regular  executive  officers  and  bearing  the  following  names,  viz,  the  Iron  Hold- 
ers' Union  of  North  America,  being  the  national  union  of  iron  molders;  Iron  Moldeis' 
Union  No.  20,  and  Iron  Molders'  Union  No.  432,  being  local  unions  subordinate  and 
under  control  of  said  national  union. 

That  these  unions  are  secret  organizations  and  conduct  all  their  business  in  privacy 
and  secrecy  and  each  has  complete  control  over  its  members,  respectively,  and  com- 
plainant is  unable  to  obtain  the  names  of  the  executive  officers  of  said  lodges  or  of  their 
members,  respectively,  for  that  reason  except  the  following: 

The  Iron  Molders'  Union  of  North  America,  Joseph  F.  Valentine,  president;  E.  J. 


agent;  and  William  Oberjohn,  secretary;  and  James  Peters,  Paul  Lindholz,  Albert 
Sandner,  James  Moore,  Michael  Attendom,  and  '*  Red  "  Limerick,  members  and  agents 
of  said  unions,  and  that  they  are  all  acting  through  said  defendants,  Joseph  F.  Valen- 
tine, Henry  Hinnenkamp,  and  Paul  Lindholz,  in  maintaining,  directing,  and  con- 
ducting the  present  strike  against  this  complainant. 

Second.  lour  orator  complains  that  prior  to  September  3,  1904,  the  said  defendant 
unions,  through  their  said  several  executive  officers  and  their  members,  entered  into 
an  unlawful  conspiracy  and  agreement  among  themselves  and  divers  other  persons 
now  unknown  to  complainant  (who  it  prays  may  be  made  defendants  hereto  on  dis- 
covery of  their  names)  to  form  and  carry  into  execution  a  strike  in  11  of  the  manui^ 
turing  concerns  employing  molders  in  Covington,  Newport,  and  Cinciimati,  including 
the  foundnr  of  the  Newport  Iron  &  Brass  Foundry  Co.,  now  the  foundry  of  complain- 
ant; that  tiie  object  of  such  strike  was  to  break  up  the  employment,  whether  the  same 
was  existing  by  contract  or  otherwise,  of  all  molders  engaged  in  said  foundry,  and  that 
through  such  means,  or  any  other  means  that  might  be  found  necessary,  force  them  to 
withcbaw  and  desist  from  work  in  said  foundry,  and  to  prevent  others,  not  members 
of  such  unions,  from  accepting  employment  tnerein,  and  to  stop  and  destroy  said 
foundry's  business,  and  to  deprive  it  of  its  employees  and  drive  them  away,  and  to 
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C«at  otbefs  not  theretofoie  ao  employed  and  not  members  of  ftnv  of  said  unioiia 
filling  the  places  so  made  vacant;  also  to  jpeisist  in  this  unlawful  course  and  con» 
■nracy  until  and  unless  certain  exactions  maae  by  said  defendant  unions  upon  com- 
fikinant  were  complied  with,  and  that  the  exactions  so  made  were  in  substance  and 
effect  as  follows: 

First.  That  on  and  after  August  1,  1904,  the  minimum  rate  of  waffes  to  be  paid  to 
floor  molders  shaU  be  $3.20  per  day,  and  to  bench  moldets  $3  per  day,  and  to  core- 
makers  $2.50  per  day  of  ten  nours. 

Second.  That  all  overtime,  except  in  cases  of  accident  or  causes  beyond  control 
not  consuming  mere  than  30  minutes  time,  shall  be  paid  for  at  the  rate  of  time  and 
•ne-half  time,  and  double  time  for  Sundays  and  legal  nolidays,  to  wit,  Fourth  of  July, 
Labor  Day,  Thanksgiving  Day,  and  Christmas. 

Third.  All  local  conditions  for  molders  to  remain  in  force  as  heretofore. 

Your  orator  further  states  that  the  execution  of  said  conspiracy  was  besun  on  the 
6th  da^  of  September,  1904,  through  and  in  pursuance  of  an  order  made  and  issued  by 
difection  of  the  defendant  unions  acting  uirough  their  executive  officers  and  said 
defwidants,  Joseph  Valentine,  Henry  Hinnenkamp,  and  Paul  Lindholz;  that  in  obedi- 
ence to  said  order  nearly  all  of  the  employees  of  the  Newport  Iron  &  Brass  Foundry 
Co.  quit  work  on  that  day,  and  relused  to  continue  in  the  employ  of  said  company, 
and  thereupon  and  thereafter,  through  various  means,  said  defendants  and  said  con- 
opimtors  prevented  said  company  and  complainant  hem  filling  the  vacancies  so 
made,  and  so  succeeded  in  practically  stopping  the  business  of  said  company  and 
this  complainant;  that  among  the  means  resort^  to  by  said  conspirators  was  and  is 
that  of  selecting  and  detailing  laige  numbers  of  pmsons  called  "pickets"  to  con- 
stantly watch  and  beset  the  approaches  to  said  foundry,  and  to  congregate  at  and 
^ear  said  foundry  in  large  numoers  to  intimidate  and  coerce,  by  threats,  abuse,  vio- 
lence, and  other  means,  persons  willing  and  attempting  to  anproach  said  foundry  for 
the  purpose  of  entering  into  the  employment  and  work  of  said  company,  and  likewise 
to  intimidate  and  coerce  by  like  measures  such  of  said  persons  as  have  succeeded  or 
shall  succeed  in  reaching  said  foundrjr  and  entering  upon  work  there  in  the  place  of 
the  strikers  when  such  persons  are  going  to  or  leaving  their  said  work,  such  threats, 
abuse,  and  violence,  consisting  in  substance  and  effect  of  statements  made  by  saia 
pickets  to  the  persons  aforesaid  that  such  pickets  and  the  union  members  generally 
will  succeed  in  said  strike  and  will  return  to  their  old  employment  and  will  not  then 
suffer  said  persons  to  work  in  their  presence  or  in  the  presence  of  an^  other  imion  men 
in  this  city  or  vicinitv  or  in  the  presence  of  any  other  union  men  in  any  other  city, 
declaring  they  will  take  and  distribute  their  photographs  for  the  purpose  of  identifi- 
cation and  ostracism  and  exclusion  from  work  at  any  place  or  time;  consisting  also  of 
epithets  used  against  the  persons  so  seeking  and  desirous  of  entering  into  and  con- 
tmuing  in  such  employment,  such  as  "traitors"  and  "scabs,"  at  the  same  time  laying 
violent  hold  upon  their  persons  and  pushing  and  jerking  them  amid  jeers  and  laugh- 
ter which  terrorize  them  and  are  calculated  to  and  do  humiliate  and  disgrace  them 
among  the  classes  they  are  accustomed  to  associate  and  work  with;  consisting  also 
in  some  instances  of  actual  assaults  upon  such  persons,  and  consisting  also  of  visits 
to  their  homes  where  threats  of  assaults  and  batteries  upon  the  persons  so  seeking  or 
continuing  employment  with  complainant  are  made  to  their  wives,  mothers,  sisters. 
or  other  helpless  and  dependent  members  of  their  families,  imless  the  latter  will 
promise  to  use  and  employ  their  influence  to  prevent  such  persons  from  working  or 
offering  to  work  and  from  keeping  their  contracts  to  work  against  the  fiat  of  the  unions 
or  the  wishes  of  the  pickets  and  strikers,  and  said  defendants  so  frighten  them  into 
making  entreaties  ana  otherwise  exerting  their  influence  to  prevent  such  persons  from 
entering  or  continuing  in  such  employment;  that  by  these  and  similar  acts  said 
pickets  have  taken  and  kept  away  from  coiQplainant  many  of  the  men  it  has  been  able 
to  emplov,  and  have  materially  and  irreparably  impaired  and  injured  its  said  business, 
vod  but  for  such  acts  the  places  of  said  employees  could  and  would  easily  be  filled  by 
persons  willing  and  anxious  to  work. 

Your  orator  further  states  that  the  pickets  so  detailed  for  and  placed  and  kept  at  said 
foundry  are  not  all  kept  there  continuously,  but  many  of  them  are  changed  from  day 
to  day  from  one  founary  to  another,  though  all  were  engaged  in  a  common  purpose 
to  accomplish  a  common  end,  to  wit,  to  prevent  persons  willing  to  work  from  entering 
or  continuing  in  the  employment  of  complainant;  that  another  object  as  well  as  the 
result  of  these  changes  of  pickets  from  place  to  place  is  to  prevent  complainant  from 
obtaining  all  the  names  of  the  pickets  and  so  from  enforcing  complainant's  lawful 
rights  in  the  premises;  that  the  changes  made  are  accomplisned  by  sending  former 
employees  of  said  complainant  to  some  other  foundry,  ana  former  employees  of  that 
foundry  to  complainant's  foundry,  and  so  on  through  the  entire  list  of  manufacturing 
concerns  affected  by  the  conspiracy  and  strike  aforesaid;  that  the  pickets  so  detailea 
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and  placed  were  at  the  time  the  strike  was  ordered  and  commenced  as  aforesaid  mostly 
taken  from  their  respective  shops,  including  the  shop  or  foundry  of  this  complainant 
and  placed  around  tne  same  to  do  and  perform  the  acts  hereinbefore  recited,  but  the 
succession  of  changes  was  soon  thereafter  commenced  and  has  ever  since  been  carried 
out  in  the  manner  aforesaid. 

Your  orator  further  states  that  since  the  5th  day  of  December,  1904,  complainant 
and  its  predecessor  have  been  compelled,  through  said  acts  of  defendants  herembefore 
complam^  of,  to  purchase  a  house  adjoining  said  foundry,  to  board  and  lodge  12 
employees,  whom  complainant  has  been  able  to  emply  to  take  the  positions  made 
vacant  by  the  striking  molders,  and  which  but  for  the  acts  hereinbefore  complained  of 
would  be  unnecessary,  as  said  employees  would  rather  live  at  their  residences  or 
boarding  houses  than  m  said  foundry :  that  complainant  has  been  compelled  to  erect  a 
high  board  fence  inclosing  said  foundry  and  said  house,  to  prevent  the  molestation  of 
these  employees  by  defendants,  and  th&t  since  the  erection  of  said  wall  and  the  house 
of  said  employees  the  defendants,  their  agents,  and  abettors  have  harassed  and  intimi- 
dated said  complainant  and  said  employees  by  threats  and  abusive  names,  by  shooting 
through  said  foundry  and  said  dwelling  house,  and  have  on  occasions  attempted  to 
dynamite  said  foundry. 

Your  orator  further  states  that  the  defendants  have  erected  on  a  vacant  lot  adjoining 
complainant's  premises  a  shed  for  the  purpose  of  having  a  harbor  for  the  pickets 
and  to  be  in  such  position  as  to  further  narass  complainant  and  its  employees;  that 
complainant  has  called  upon  the  municipal  authorities  and  police  of  Newport  and 
the  county  authorities  of  (^mpbell  County,  but  said  authorities  have  been  powerless 
to  aid  it,  and  it  has  no  redress  except  in  a  court  of  equity. 

Your  orator  further  states  that  the  congregations  of  persons  commonly  ca  lied  pickets, 
to  patrol  and  control  the  approaches  to  and  surroundings  of  complainant's  foimdry, 
ana  the  loitering  and  boisterous  conduct  of  such  persons  are  calculated  to  and  do 
attract  other  unemployed  and  lawle^^H  characters  in  such  numbers  as  to  Intimidate 
and  menace  other  persons  who  are  willing  to  go  to  and  from  said  foundry  a^  ordinary 
molders  and  laborers  do  when  engaged  in  work  therein;  that  the  collections  of  some 
of  the  same  persons  and  others  employed  and  engaged  in  said  strike  who  intercept 
persons  who  are  so  willing  to  work  at  complainant's  foundry  either  in  going  to  the 
same  or  away  from  the  same,  from  or  to  their  homes,  and  who  congregate  at  the  homes 
of  such  persons  and  there  make  the  threats  and  do  the  acts  hereinbefore  recited,  are 
likewise  calculated  to  and  do  attract  other  idle  persons  who  imite  and  join  in  the 
performance  of  the  acts  mentioned ;  that  such  conduct  and  all  these  acts  irreparably 
affect  and  injure  complainant's  property  and  business  aforesaid  and  prevent  it  from 
carrying  on  said  business  or  pursuing  its  lawful  rights  and  privileges  in  connection 
therewith;  and  that  the  said  conduct  and  several  acts  hereinbefore  complained  of, 
done  and  performed  on  the  part  of  the  defendants  and  those  associated  with  them, 
whose  names  are  not  Rfiven  for  reasons  hereinbefore  stated,  have  continued  against 
the  Newport  Iron  &  Brass  Foundry  Co.  ever  since  September  3,  1904,  and  against 
the  Newport  Iron  Co.  since  Nov  mber  21,  1904,  and  against  complainant's  foundry 
ever  since  December  5,  1904,  and  will  continue  unless  the  relief  prayed  for  herein 
is  granted,  and  that  said  acts  cause  not  only  irreparable  damage  to  the  property, 
rights,  ana  business  of  this  complainant,  but  they  constitute  and  are  a  continuing 
nuisance  to  the  same;  that  the  most,  if  not  all,  of  the  defendants  are  persons  of  little 
or  no  means,  and  would  be  unable  to  respond  to  an  action  of  damages  Drought  against 
them  by  complainant  for  and  on  account  of  the  acts  and  things  herein  allegea,  and 
for  which  acts  and  things  the  complainant  is  without  remedy  save  and  except  in  a 
court  of  equity. 

Your  orator  further  states  that  the  persons  other  than  those  named  as  defendants 
herein  who  have  been  congregating  ana  loitering  in  front  of  and  in  the  neighborhood  of 
complainant's  foundry  and  have  been  thereby  aiding  and  abetting  said  aefendants  in 
the  unlawful  acts  by  them  done,  as  hereinbefore  stated,  are  too  numerous  for  it  to  make 
them  all  parties  to  mis  bill,  even  if  complainant  could  obtain  their  names,  which  it  can 
not  do,  but  complainant  avers  and  shows  that  the  members  of  the  said  several  defend- 
ant unions  are  in  combination  and  are  associated  together  in  an  unlawful  enterprise, 
and  that  complainant  should  not  be  obliged  to  make  all  said  members  of  said  inter- 
ference with  tne  business  of  said  complainant  parties  to  this  bill,  but  that  complainant 
should  be  permitted  to  proceed  against  the  representatives  of  said  defendant  unions, 
to  wit,  their  executive  oflScers,  together  with  said  defendants,  Joseph  F.  Valentine, 
Henry  Hinnenkamp,  and  Paul  Lindholz,  and  such  other  members  of  said  unions 
whose  names  may  from  tine  to  time  be  ascertained  and  who  are  guilty  of  the  unlawful 
practices  herein  alleged. 

To  the  end  that  your  orator  may  obtain  the  relief  to  which  it  is  justly  entitled  in  the 
premises,  it  now  prays  the  court  to  grant  it  due  process,  by  subpoenas  directed  to  said 
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defendants  hereinbefore  named,  requiring  and  commanding  each  of  them  to  appear 
herein  and  answer,  but  not  under  oath,  tne  same  being  expressly  waived,  the  several 
allegations  in  this,  ybur  orator's,  bill  contained. 

And  your  orator  further  pravs  the  court  to  now  giant  it  a  writ  of  injunction,  imtil  the 
farther  order  and  decree  of  this  court  in  the  premises,  restraining  and  enjoining  the 
aaid  defendants,  and  each  of  them,  their  agents,  servants,  employees,  and  memoers, 
and  any  and  all  otiier  persons  that  may  be  associated  with  them  in  committing  the 
acts  and  grievances  complained  of  in  said  bill,  from  in  any  manner  interfering  with, 
hindering,-  obstructing,  or  stopping  any  of  the  Dusiness  of  the  complaint  or  its  agents, 
servants,  or  employees  in  the  operation  of  its  said  foundry,  or  in  bringing  materials 
to  the  same  or  taking  manufactured  castings,  goods,  or  proaucts  away  from  the  same 
to  any  place  desired;  and  from  entering  u]X)n  tne  grounas  or  premises  of  complainant 
for  the  purpose  of  interfering  with,  hindering,  or  obstructing  its  business  in  any  fonn 
or  manner;  and  from  compelling  and  inducing,  or  attempting  to  compel  or  induce, 
bv  threats,  intimidation^  coercion,  force,  or  violence,  any  of  the  employees  of  com^ 

Slainant,  or  persons  wishing  or  willing  to  become  such,  to  refiise  or  fail  to  perform  Uieir 
uties  as  such  employees,  whether  under  contract  or  otherwise,  or  to  refuse  or  fail  to 
become  such  employees;  and  from  compelling  or  inducing^  or  attempting  to  compel 
or  induce,  bv  threats,  intimidation,  coercion,  force,  fraud,  or  violence,  any  of  the 
emplovees  of  complainant  to  leave  the  service  or  employment  of  complainant,  and 
from  doing  any  act  whatever  in  furtherance  of  any  conspiracy,  combination,  agree- 
ment, or  desien  to  obstruct  or  impede  complainant,  or  any  of  its  officers  or  employees, 
in  the  free  ana  unhindered  control  of  its  business;  and  from  ordering,  directing^  aiding, 
assisting,  or  abetting  in  any  manner  whatever  any  person  or  persons  to  commit  any  of 
the  acts  aforesaid;  and  from  conf^regating  at  or  near  the  premises  of  complainant  in 
Newport,  Ky.,  for  the  purpose  of  intimidating  or  coercing  or  in  any  manner  impeding 
its  employees  or  other  persons  willing  to  become  such,  or  coercing  them  or  preventing 
them  from  rendering  their  service  to  complainant,  and  from  inducing  or  coercing,  bv 
threats,  intimidation,  or  fraud,  said  employees  or  other  persons  willing  to  become  Buca 
to  leave  or  abstain  from  entering  the  employment  of  complainant,  and  from  interfering, 
by  threats  or  any  otiier  act  of  intimidation,  with  the  complainant  in  carrying  on  its 
business  in  the  usual  and  ordinarv  way;  and  from  in  any  way  interfering  with  and 
molesting  any  person  or  persons  who  may  be  employed  or  seoKing  employment  with 
complainant  in  the  operation  of  its  foimdry  or  business;  and  from  coUecting  in  and 
about  the  approaches  to  complainant's  foundry  for  the  purpose  of  picketing,  besetting, 


the  employment  of  complainant,  and  from  interfering  with  the  employees  of  saia 
complainant  or  with  any  other  person  in  going  to  and  from  the  foundry  or  property  of 
complainant  in  the  prosecution  of  their  daily  work  or  other  business  to  be  there  done; 
and  uom  going,  either  singly  or  collectively,  to  the  homes,  boarding  houses,  or  habita- 
tion of  complainant's  employees,  or  of  any  other  person  wishing  to  become  such,  for 
the  purpose  of  intimidating  or  coercing  any  or  all  of  them  to  leave  the  emplovment  of 
complainant  or  from  entering  its  employment,  and  as  well  from  intimidating  or 
threatening  in  any  manner  the  relatives,  wives,  and  feunilies,  or  any  of  the  membere 
thereof,  of  said  employees  of  complainant  at  their  homes  or  elsewhere. 

And  your  orator  further  prays  tnat  upon  final  hearing  hereof  the  foregoing  injunc« 
tlon  may  be  made  perpetual,  and  that  such  other  and  further  relief  may  be  granted 
in  the  premises  aa  flnall  seem  to  the  court  to  be  just  and  equitable. 

Ghablbs  F.  Williams, 
Jambs  C.  A  B.  A.  Wright, 

Attorneys  for  Complainant, 

Statb  of  Kentucky,  County  of  Campbell,  sa: 

Henry  J.  Weber,  being  first  duly  sworn,  deposes  and  states  that  he  is  complainant 
in  the  above  bill  of  complaint  and  that  the  facts  stated  in  said  bill  of  complaint  are 

true. 

Hbnby  J.  Weber. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  9th  day  of  January,  1905. 

Jos.  C.  FiNNELL,  Clerk, 
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AmDATIT  OP  B8NBT  WEBER. 

In  the  Circuit  Court  of  the  United  States  for  the  Eastern  Diadict  of  Kentucky.    I» 

equity.    (Filed  January  10, 19^.) 

The  Newport  Foundry  A  Machine  Co.,  a  corporation,  etc.,  complainants,  v,  HbB  Lpoa 

Moldiers'  Union  of  North  Ameiiea  et  al.,  defenaanls. 

State  of  Ejbhtuokt,  Cotmtif  of  CampheUj  m; 

Henry  Weber,  beinff  first  duly  sworn,  deposes  and  states  that  he  was  general  manacer 
and  secretary  of  the  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  organized  under 
the  laws  of  we  State  of  Kentucky,  whidi  company  wa«  organized  for  the  purpose, 
amon^  others,  of  manufacturing  gray  iron  castings;  that  it  hSa  a  large  capital  inTested 
in  said  business,  to  wit,  about  $50,000,  and  that  for  the  successful  operation  of  said  bnal* 
ness  it  was  neceesarv  to  emplov  aoout  100  men;  that  said  men  employed  by  defendant 
were  members  of  the  Iron  Molders'  Union  of  North  America,  and.  the  locals.  Iron 
Holders'  Union  No.  20  and  Iron  Holders'  Union  No.  432;  that  on  September  3,  1904, 
said  workmen  inaugurated  a  strike  a^nst  said  company,  for  its  nonagreement  to  pay 
certain  demands  nuuie  by  them  acainst  said  company,  which  demands  are  fully  set 
forth  in  the  bill  of  complaint  filed  nerein. 

That  on  the  19th  day  of  September,  1904,  five  employees  of  affiant  were  beaten 
with  fists,  dung  shots,  and  other  weapons  in  the  hands  of  his  former  employees  for 
taking  the  places  so  made  vacant  by  the  striking  molders.  That  several  days  later 
he  obtainea  from  the  United  States  Circuit  Court  for  the  Southern  District  of  Ohio, 
Western  Division,  an  injunction  against  his  former  employees,  but  which  injunc- 
tion was  violated  by  said  parties. 

Afiiant  further  states  that  for  the  further  protection  of  the  men  whom  he  secured 
to  fill  the  places  made  vacant  by  the  strikers  he  purchased  a  2-storv  brick  dwelling, 
adjoining  said  foundry,  and  inclosed  said  foundry  and  house  by  a  hi|^  board  fence, 
about  8  feet  high;  and  on  or  about  October  30,  1904,  while  fittins;  said  place  for  the 
accommodation  of  his  men  the  house  was  broken  and  entered  and  robbed  of  its  bed- 
ding, cots,  chairs,  kitchen  utensils,  etc.;  that  he  refitted  said  building  and  boarded 
and  noused  the  men,  about  12  in  number,  in  said  building. 

That  between  November  3,  1904,  and  December  3,  1904,  the  following  acts  were 
committed: 

November  2.  About  9  p.  m.  Special  Policeman  William  £n^  and  the  foreman  of 
ni^t  gan^,  George  Bass,  were  shot  at  while  eating  lunch  in  the  foundry,  one  shot 
striking  within  2  feet  of  William  Eng.  The  police  were  notified,  but  no  arrests  were 
made. 

November  7.  At  11  p.  m.  a  crowd  of  men  shot  throug^i  the  windows  of  the  board- 
ing house.    The  police  were  telephoned  for  assistance,  and  arrived  a  few  hours  later. 

November  8.  At  5.15  p.  m.  rocks  were  thrown  through  the  windows  of  the  foun- 
dry at  the  molders  while  thev  were  pourin^^  hot  iron  in  the  molds. 

November  10.  The  first  dynamite  bomb  exploded  in  the  foundry,  about  10  feet 
from  boardinff  house. 

November  20.  At  2  a.  m.  stones  were  thrown  and  shots  were  fired  through  the 
windows  in  the  foundry. 

November  20.  At  11  p.  m.  fuse  oi^  dynamite  bomb  was  seen  burning  by  Supt. 
Shanley  in  front  of  the  building.  Hr.  Snanley  cut  the  fuse.  While  doing  so,  waa 
thrown  aG;ain8t  the  building  by  another  bomb,  which  exploded  near  him.  His  left 
eardrum  has  been  permanently  injured. 

November  21.  Dynamite  bomo  exploded  near  boarding  house  of  nonunion  men 
and  west  end  of  foundry,  and  many  revolver  shots  were  fired. 

December  2.  Bomb  thrown  into  yard  of  foundry.  The  fuse  was  detached  by 
striking  a  tree  and  cap  only  exploded. 

Affiant  states  that  ne  is  president  of  the  Newport  Foundry  &  Hachine  Ck).,  a  cor- 
I>oration  organized  under  the  laws  of  the  State  of  New  Jersey,  and  that  said  company 
was  organized  on  December  2,  1904,  and  on  December  5,  1904,  it  purchased  ana 
there  was  transferred  to  it  the  business,  property,  and  effects  which  had  been  the 
property  of  the  Newport  Iron  &  Brass  Foundry  Co.  Said  the  Newport  Iron  A  Brass 
Foundry  Co.  having  transferred  said  property  to  the  Newport  Iron  Co.,  and  said 
last-named  comi)any  having  transferred  it  to  the  Newport  Foundry  &  Hachine  Co. 
And  that  the  said  Newport  Foundry  &  Hachine  Co.  is  continuing  the  business  at' 
the  same  place,  and  it  is  necessary  to  have  the  same  number  of  men  employed,  to  wit, 
100  men,  and  that  the  same  acts  by  the  employees  are  being  done  against  uie  new 
company  as  had  been  done  against  uie  old  company. 
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Tliat  on  the  11th  day  of  September,  at  11.30  p.  m.,  the  akylight  in  the  core  room 
were  blown  up.  window  glaas  and  fruies  blown  out  of  Che  pattern  shop  by  a  dyna* 
Hiite-bomb  explosion. 

Affiant  states  that  on  December  3,  IdQi,  at  10  o'clock  p.  m.,  Joseph  Palmer*8  stable 
was  burned  with  a  total  loss  of  about  $3,000  under  very  suspicious  clrcumstaiices; 
that  this  party  had  a  contract  for  hauling  castings  for  the  foundry,  and  since  thi^ 
strike  h^  been  threatened  by  strikers.  An  attempt  was  made  by  a  party  to  cut  the 
hose  while  the  fire  was  at  its  fiercest. 

Affiant  further  states  that  about  two  months  ago  the  former  em^^layeea,  who  are 
now  on  strike,  erected  a  shanty  about  150  feet  from  the  foundry,  m  which  shaatgf 
they  congregate  and  keep  tab  on  every  peroon  leaving  or  entering  the  foundry. 

Affiant  states  that  on  the  12th  day  ot  December,  1904,  he  recognized  Henry  Hin- 
nenkamp,  James  Petrie,  Michael  Attendom,  William  Tressler,  and  Robert  Fullner 
on  the  roof  of  a  house  adjoining  the  foundry  and  overlooking  the  brick  house  and 
the  yard  of  the  foundry,  nooting  and  jeering  at  said  men  and  saying  in  a  sarcastic 
manner  that  ''they  would  give  them  union  cards."  On  said  day,  at  1.15  p.  m.. 
affiant  recognized  Lindholz,  Tressler,  Zeis,  and  Huepel,  and  at  3.10  p.  m.  on  said 
day  Sanders,  Lindholz,  and  Tressler;  that  all  of  said  mmi  are  members  either  of  Iron 
MoldeFB'  Union  No.  20  or  Iron  Molders'  Union  No.  432,  which  unions  are  local  te  the 
lion  Molden'  Union  of  North  America  and  part  of  said  national  body. 

Affiant  further  states  that  he  is  put  to  great  expense  in  being  compelled,  through 
the  acts  of  intimidation  on  the  part  of  the  defendants  in  this  cause,  and  that  ^e 
laxfe  capital  invested  by  said  companv  in  this  businees  is  suffering.  That  said  com<» 
pany  has  large  contracts  on  hand  whicn  they  are  unable  to  fill  and  which,  but  for  Uie 
aote  of  defendants  herein,  they  would  be  able  to  fulfill. 

Affiant  further  states  that  on  November  10,  1904,  on  account  of  the  strike  condi- 
tions there  existing,  the  fire  at  Palmer's  stable  and  the  dynamite-bomb  explosion,  all 
the  insurance  companies  holding  insurance  policies  on  said  foundry  canceled  same, 
and  although  he  has  used  every  endeavor  possible  he  has  been  unaole  to  secure  any 
adeouate  insurance  on  said  bmlding. 

Affiant  further  states  that  about  10  men  have  been  continuously  and  daily  {)icketing 
the  premises  of  said  company  since  December  5,  1904,  and  previous  to  that  time. 

Affiant  further  states  that  said  company  has  been  dealing  for  many  years  with 
Fisher  Bros.,  a  partnership  doing  business  in  Newport,  Ky.,  in  the  hardware  business, 
and  the  Newport  Sandbaiik  Co.,  a  corporation  delivering  to  said  company  molding 
sand,  and  that  said  firm  and  corporation  have  refused,  and  still  refuse,  on  account  of 
said  strike,  to  deliver  said  goods  and  wares  which  are  necessary  for  the  carrj^ing  on  of 
said  business  of  said  company  for  fear  of  being  boycotted  or  having  their  drivers 
assaulted  by  the  defendants  in  this  cau^e. 

Henrt  J.  Wbbbr. 

SwoFD  to  and  subscribed  before  me  this  9th  day  of  January,  1905. 

Bbnj.  a.  Wrioet, 
Notary  Public  in  and/or  Campbell  County  ^  Kp» 

My  commission  expiree*  January  10,  1908. 

AFFIDAVrr  OF  FBED  80HL. 

United  States  Circuit  Court,  Eastern  District  of  Kentucky. 

The  Newport  Foundry  &  Machine  Co.,  a  corporation,  complainant,  i;.  The  Iron  Mold* 

ers  Union,  etc.,  defendants. 

Statb  of  Kentucky,  County  of  Campbell: 

Affiant,  Fred  Sohl,  being  duly  sworn,  says  that  he  is  26  years  of  age,  a  resident  of 
Mansfield,  Ohio,  the  same  Fred  Sohl  that  makes  affidavit  of  January  5,  1905,  relative 
to  other  matters  concerning  the  matters  occurring  at  the  Newport  Foundry  A  Machine 
Co.,  of  Newport,  Ky.,  and  that  since  making  foregoing  affidavit  affiant  states  that  on 
Saturday,  January  7,  1905,  about  5  p.  m.,  tnat  he,  in  company  with  Aug.  Sommer* 
feldt,  a  molder  employed  at  the  foundry,  and  F.  N.  Shanley,  superintendent  of  same, 
left  the  foundry  to  go  to  Cincinnati,  Ohio.  Upon  reaching  Eleventh  and  Brighton, 
Newport,  Ky.,  two  men,  one  Fred  Knan,  an  ex-union  iron  molder.  and  William 
Tressler,  a  striking  molder,  member  of  the  Iron  Holders  Union  of  North  America  and 
Local  No.  20,  followed  them  from  that  point  to  Eleventh  and  Patterson,  where  WiUiam 
Treseler,  began  using  obscene  and  pro&ine  language  to  them,  making  threats,  and 
striking  at  Snanley  several  times  witn  brass  knucks,  same  blows  being  warded  off  by 
Shanley,  he  not  striking  back,  they  compeUing  him  to  back  up  about  ^  yards.    While 
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this  was  occurring  six  men  came  out  of  a  saloon  near  by,  running  up  to  Shanley, 
when  affiant  and  Aug.  Sommerfeldt  boarded  the  car. 

Affiant  now  states  that  William  Tressler  is  the  same  man  that  was  in  the  crowd  at 
Twelfth  and  Brighton  on  Saturday  eve,  December  31,  1904.  and  is  the  one  that  said, 

"If  I  could  kill  that ,  I  would  be  willing  to  die,"  which  is  narrated  in 

the  affidavit  of  affiant  of  date  January  5,  1905. 

Fred  Sohl. 

Subscribed  and  sworn  to  by  affiant,  Fred  Sohl.  before  me  this  9th  day  of  January, 
1905.    Witness  my  hand  and  notarial  seal  this  9tti  day  of  January,  1905. 

Henrt  C.  Dumont, 
Notary  Public.  Campbell  County,  Ky, 

My  commission  expires  January  11,  1906. 

(FUed  January  10,  1905.) 

Commonwealth  of  Kentucky,  County  of  Campbell,  ss: 

The  affiants,  citizens  of  the  city  of  Newport,  Campbell  County,  Ky-,  say  that  they 
are  residents  of  the  city  of  Newport,  Ky.,and  live  or  are  in  business  in  the  neighbor- 
hood of  the  Newport  Foundrv  &  Machine  Co.;  that  they  are  in  no  way  directly  or 
indirectly  connected  with  saia  molders  except  as  citizens  and  business  men,  and  that 
they  have  watched  the  trouble  daily;  that  tnere  has  been  no  disturbances  or  breach 
of  die  peace  on  the  part  of  the  strikers,  but  that  to  the  best  of  their  knowledge  and 
belief  all  disturbing  of  the  peace  has  been  done  by  the  imported  employees  of  said 
Newport  Foundry  &  Machine  Co. 

The  affiants  say  that  iJie  statements  in  the  foregoing  are  true  to  the  best  of  their 
)mowledge  and  belief. 

James  O'Brien. 

John  P.  Maoee, 

Butdier,  ttS  West  Ninth  Street,  Newport. 

Theodora  Bugh, 

grr  West  Ninth  Street. 

Geo.  Kohnan, 

Ninth  and  habelle. 

Jameb  H.  FrrzsiMMONS, 
G.  Schneider. 
W.  J.  Sutton. 
Fred  Vetter. 

Subscribed  and  sworn  to  before  me  by  James  O'Brien,  John  P.  Magee,  Theodora 
Buch,  Geo.  Kohnan,  Jas.  H.  Fitzsimmons,  G.  Schneider,  W.  J.  Sutton,  and  Fred 
Vetter,  this  9th  day  of  January,  1905. 

C.  T.  Baker, 
Notary  Public,  Campbell  County,  Ky. 

(Filed  January  10,  1905. 

Commonwealth  of  Kentucky,  County  of  Campbell,  ae: 

The  affiant,  Daniel  Reidel,  sheriff  of  Campbell  County,  says  that  he  has  investi- 

Srted  the  surroundings  concerning  the  molaers  strike  at  the  Newport  Foundrv  dc 
achine  Co.,  and  that  there  has  been  no  acta  of  violence  on  the  i)art  of  the  strikers 
to  his  knowledge;  that  none  of  the  striken)  have  been  arrested  to  his  knowledge,  nor 
00  far  as  he  knows  has  there  been  any  reason  to  arrest  them,  and  that  so  far  as  he  Knows, 
the  strikers  have  shown  themselves  to  be  peaceful  and  law-abiding  citizens;  that  he 
has  had  no  occasion  to  make  any  arrests. 

The  affiant  says  that  the  statements  in  the  foregoing  are  true  to  the  best  of  his  knowl- 
edge and  belief. 

Daniel  Riedel, 
*  Sheriff  Campbell  County. 

Subscribed  and  sworn  to  before  me  by  Daniel  Riedel,  sheriff  of  Campbell  County, 
Ky.,  this  9th  day  of  January,  1905. 
[seal.]  C.  F.  Baker, 

Notary  Public,  Campbell  County,  Ky. 
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CoMMOKWiALTH  OF  KiNTUGKY,  Couuly  of  Campbell,  8i: 

The  affiants,  of  the  citv  of  Newport,  Campbell  Countv,  Ky.,  say  that  a  strike  of 
memben  of  the  Iron  Molaers'  Union  No.  20,  against  liie  Newport  Foundry  &  Machine 
Co.,  of  Newport,  K^.,  has  been  in  progress  in  the  neighborhood  of  four  months  against 
they  believe  an  effort  on  the  part  of  the  Newport  Foundry  &  Machine  Co.,  to  reduce 
wages,  that  there  was  imported  into  the  city  of  Newport,  Ky.,  certain  persons  to  be 
employed  by  them  pending  this  trouble,  that  ^e  police  department,  and  the  city  and 
county  officials  have  been  vigilant  and  have  made  a  thorough  investigation  of  the  con- 
ditions surrounding  the  Newport  Foundry  &  Machine  Co.,  and  that  mere  has  been  no 
acts  of  violence  on  the  part  of  the  strikers  to  the  best  of  their  knowledge  and  belief; 
that  none  of  the  strikers  nave  been  arrested  nor  has  there  been  anv  reason  to  arrest  them 
and  that  the  strikers  have  shown  themselves  to  be  peaceful  ana  law-abiding  citizens; 
that  on  the  other  hand,  that  all  disturbances  and  tne  breaking  of  the  peace  has  been 
done  on  the  part  of  the  imported  employees  of  the  said  Newport  Foundrv  &  Machine 
Co.,  that  Frank  Shanly,  superintendent  of  the  Newport  Foundry  &  Macnine  Co.,  has 
been  arrested  for  an  assault  with  a  deadly  weapon,  and  is  now  under  bond  pending 
trial;  that  John  Maries,  an  employee  of  the  Newport  Foundry  &  Machine  Co.,  has  been 
arrested  for  drunk  and  dlsoraerly  conduct  and  carrying  concealed  deadlv  weapons, 
and  is  now  under  l)ond  pending  trial;  that  Thomas  Sadler,  an  employee  of  tne  Newport 
Foundry  &  Machine  Co.,  was  arrested  for  carrying  concealed  deadly  weapons  and  was 
fined  $25  and  10  days  in  jail;  that  William  Eng,  an  employee  of  the  Newport  Foundry 
A  Machine  Co.,  was  arrested  for  breach  of  the  peace;  affiants  also  state  to  the  best  of 
their  knowledge  and  belief  that  none  of  the  molders  now  in  the  employ  of  the  New- 

gort  Foundry  &  Machine  Co.,  are  bona  fide  residents  of  Uie  city  of  Newport,  Ky.,  or  the 
tate  of  Kentucky. 

The  affiants  say  that  the  statements  in  the  foregoing  are  true  to  the  best  of  their 
knowledge  and  belief. 

H.  H.  Deputy, 
Chief  of  Polite,  Newport,  Ky. 

A.  Helmbold,  Jr., 
Mayor  of  Newport,  Ky. 

Subscribed  and  sworn  to  before  me  by  H.  H.  Deputy,  chief  of  police  of  Newport,  Ky., 
A.  Helmbold,  M.  D.,  mayor  of  Newport,  Ky.,  this  9th  day  of  January,  1905. 

C.  T.  Bakbr, 
Notary  Public^  Campbell  County,  Ky. 

ORDER  FOR  INJUNCTION. 

In  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Kentucky.    In 

equity.    (Entered  and  filed  January  10,  1905.) 

The  Newport  Foundry  &  Machine  Co.,  a  corporation  organized  under  the  laws  of  the 
State  01  New  Jersey,  v.  The  Iron  Molders  Union  of  North  America,  Joseph  F.  Valen- 
tine, president^  E.  J.  Denney,  secretary,  Victor  Kleiber,  assistant  secretary,  R.  H. 
Metcalf,  financier,  John  P.  Frev,  editor;  Iron  Molders'  Union  No.  20,  Henry  Hinne- 
kamp,  business  agent;  Iron  Molders'  Union  No.  432,  John  Firindle,  president,  Henry 
Hinnekamp,  business  agent,  and  William  Oberjohn,  secretary:  James  Peiers. 
Paul  Lindnolz,  Albert  Sanaer,  James  Moore,  Michael  Attendom,  and  *'Red'' 
Limerick,  defendants. 

This  cause  came  on  for  hearing  upon  the  motion  of  the  plaintiff  filed  herein  for  an 
order  of  injunction  and  was  heard  upon  the  petition  and  the  affidavits  of  F.  N .  Shanley, 
Fred  Sohl,  William  Weber,  Joseph  Palmer,  William  Eng,  John  Bacel,  Martin  Bauriee, 
Albert  Holz,  Jacob  Kellar,  Edward  Kellar,  and  Jacob  Schardt,  filed  on  behalf  of 
the  plaintiff  (and  the  defendants  appearing  in  court  by  their  attorney,  Martin  F. 
Durrett)^  and  upon  the  affidavits  of  James  O'Brien^  John  P.  Nagel,  Theodore  Bush, 
Geoijge  iCohnen,  James  H.  Fitzsimmons,  G.  Schneider,  W.  J.  Sutton,  Fred  Vetter, 
Daniel  Riedel,  sheriff  of  Campbell  County,  Ky.,  H.  H.  Deputy,  chief  of  police, 
Newi)ort,  Ky.,  and  A.  Hembold,  mayor  of  Newport.  Ky.,  filed  on  behalf  of  defendants; 
and  upon  consideration  whereof  the  court  do  order  that  a  temporary  injunction  do 
issue  as  foUows: 

That*  having  r^;ard  to  the  matters  in  said  bill  contained,  do  hereby  command 
and  strictly  enjoin  you,  the  said  The  Iron  Molders'  Union  of  North  America;  Joseph 
F.  Valentine,  presiaent,  E.  J.  Denney,  secretary,  Victor  Kleiber,  assistant  secretary, 
R.  H.  Metcalf,  financier,  John  P.  Frey,  editor;  Iron  Molders'  Union  No.  20,  Henry 
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Hinnekamp,  bufiiness  a^ent;  Iron  Moldera  Union  No.  432,  John  Prindle,  president, 
Henry  Hinnekamp,  business  agent,  and  William  Oberjohn,  secretary,  James  Peten, 
Paul  Lindholz,  Albert  Sander,  James  Mocwe,  Michael  Attendom,  and  *'R«d"  limfr- 
ick^  and  each  of  tham,  their  confederates,  servants,  or  agents,  and  anv  and  all  peEB^oB 
aiding  and  abetting  them,  or  any  of  them,  now  or  hereafter,  to  absolutely  desist  and 
refrain  &om  hindering,  obstructing,  or  stopping  any  of  the  business  cd  uxb  Newport 
Foundry  &  Machine  Go.,  in  the  city  of  Newport,  county  of  Campbell,  Ky.,  or  else- 
where. 

Also  from  entering  upon  the  grounds  or  places  where  the  employees  of  the  New- 
port Foundry  &  Machine  Co.  are  at  work  for  the  purpose  of  ana  in  such  manner  aa 
to  interfere  with,  hinder,  or  obstruct  the  business  oi  the  Newport  Foundry  &  Machine 
Co.  in  any  manner  whatsoever. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce,  by  threi^t^, 
intimidation,  force,  or  violence,  any  of  the  employees  of  the  Newport  Foundry  ^ 
Machine  Co.  to  refuse  or  fail  to  do  their  work  or  dischaige  their  duties  as  such 
employees. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce,  by  threata, 
intimidation,  force,  or  violence,  any  of  the  employees  of  the  Newport  Foundry  A 
Machine  Co.  to  leave  its  service. 

Also  from  preventing  or  attempting  to  prevent  any  person  or  persons  by  threats, 
intimidation,  force,  or  violence  from  ireely  entering  mto  the  service  or  employment 
or  continuing  in  the  service  or  employment  of  the  Newport  Foundry  A  Machine  Co. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats, 
intimidation,  force,  or  violence,  any  person  or  persons  whomsoever  from  assisting  luid 
aiding  the  Newport  Foimdry  &  Machine  Co.  in  the  conduct  of  its  business  and  ficom 
doing  any  act  wnatever  in  furtherance  of  any  conspiracy  or  combination  to  restrain  or 
obstruct  the  operation  of  the  business  of  the  Newport  Foundry  &  Machine  Co. 

Also  from  ordering,  aiding,  assisting,  or  abetting,  in  any  manner  whatever,  any 
person  or  persons  to  commit  any  or  eiwer  of  the  acts  aforesaid. 

Also  from  coi^egating  or  being  upon  or  about  the  sidewalks,  streets,  alleys,  or 
approaches,  adjoining  or  adjacent  to  where  the  said  employees  of  said  Newport  Foundry 
&  Machine  Co.  may  be  for  the  purpose  and  in  such  a  manner  as  to  intimidate  said 
employees  or  coerce  said  employees  or  any  of  them  from  rendering  their  service  or 
discharging  their  duties  to  the  Newport  Foundry  &  Machine  Co. 

Also  nom  inducing  or  coercing  by  threats,  force,  or  violence,  any  of  the  employees 
of  the  Newport  Foundry  &  Machine  Co. 

Also  from  in  any  manner  interfering  with  the  Newport  Foundry  &  Machine  Co.,  in 
carrying  on  its  business  in  the  usual  and  ordinary  way. 

Also  from  acting  in  such  a  manner  as  to  intimidate  or  in  any  manner  interfering  with 
or  molesting  any  person  or  persons  ^o  may  be  employed  by  or  who  may  be  seeking 
employmont  with  the  Newport  Foundry  &  Machine  Co.  in  the  operation  of  its  business. 

Also  either  singly  or  in  combination  with  others  from  collecting  in  and  about  the 
approaches  to  the  place  of  business  of  the  Newport  Foundry  <k  Machine  Co.  for  the 
purpose  of  picketing  or  patrolling  or  guarding  the  streets,  avenues,  gates  and 
approaches  to  the  place  of  business  of  the  Newport  Foundry  A  Machine  Co.,  in  audi  a 
manner  as  to  interfere  with  the  business  of  the  Newport  Foundry  Sl  Machine  Gk>.  or 
its  employees  or  in  such  a  manner  as  to  threaten,  coerce,  or  frighten  any  of  the  employ- 
ees of  the' Newport  Foundry  &  Machine  Co.,  or  cause  its  employees  to  leave  and  aban- 
don their  employment  with  the  Newport  Foundry  A  Machine  Co. 

Also  from  preventing  any  person  or  persons  m>m  seeking  employment  with  the 
Newport  Foundry  &  Machine  Co. 

Also  from  interfering  with  the  employees  of  the  Newport  Foimdry  Sl  Machine  Co. 
in  going  to  and  from  their  daily  work  at  the  Newport  Foundry  &  Machine  Co.'s  place 
of  business. 

And  also  from  going  either  singly  or  collectively  to  the  homes  of  the  employees  of  the 
Newport  Foundry  &  Machine  Co.,  or  any  or  either  of  them  for  the  purpose  of  and  in 
such  a  manner  as  to  intimidate  or  coerce  any  or  all  of  the  said  employees  to  leave  the 
employment  and  service  of  the  Newport  Foundry  &  Machine  Co.,  or  prevent  any  per- 
son or  persons  from  entering  its  employment  or  service. 

And  also  from  intimidating  and  threatening  in  any  manner  the  wives  and  faxmliee 
of  said  employees  at  their  homes  or  elsewhere. 

And  it  is  further  ordered  that  this  order  shall  be  enforced  and  binding  upon  each  of 
the  defendants,  and  all  of  them  named  in  the  bill,  from  and  after  service  upon  them, 
of  said  order  by  delivering  to  them  a  copy,  or  by  reading  the  same  to  them,  and  shall 
be  binding  upon  defendants  whose  names  are  alleged  to  be  imknown,  from  and  afte^ 
publication  thereof  by  posting  or  printing  and  shall  be  binding  upon  all  defendants 
and  all  other  persons  whatsoever  from  ana  after  the  time  they  severally  have  knowl* 
edge  of  this  order. 
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'Which  commands  and  injimction  you  are  respectively  required  to  observe  and 
obey  until  our  said  circuit  court  diail  make  further  order  in  the  premises.  Upon 
defendants'  motion  to  set  aside  the  foregoing  order,  and  the  plaintifrs  motion  to  per- 
petuate the  same,  both  this  day  filed,  said  motions  are  set  for  hearing  on  January  24. 
at  9  o'clock  a.  m.,  at  Covington,  Ky.,  and  this  injunction  will  be  in  force  until  aBda 
hearing. 

A.  M.  J.  Cochran,  Judge, 

January  10^,  1905. 

United  States  Circuit  Court,  Eastem^  District  of  Kentucky.    (Piled  January  10, 1905.) 


Affidavit  of  F.  N.  Shanley. 


The  Newport  Foimdry  A  Machine  Co.,  a  corporation, 

complainant, 

V. 

The  Iron  Holders'  Union,  etc.,  defendants. 

State  of  Kbntuckt,  County  of  Camphellf  ss: 

Affiant,  F.  N.  Shanley^  being  duly  sworn,  says  that  he  is  41  years  of  age,  a  resident 
of  Newport,  Ky. ;  that  he  is  employed  at  the  Newport  Foundry  &  Machine  Co.,  situate^ 
in  Newport,  C&mpbell  County,  ICy.,  as  superintendent,  and  has  been  so  employed  by 
said  company  and  its  predecessors  since  November  9,  1904,  and  has  continued  to  be 
00  employed  up  to  the  present  date. 

Affiant  states  that  the  first  dynamite  was  exploded  on  the  ni^ht  of  November  10 
4}  feet  from  the  boarding  house  of  said  Newport  Foundry  &  Machine  Co.  and  directly 
opposite  Thirteenth  Street  between  the  hours  of  10.10  and  10.20,  which  explosion 
caused  a  large  hole  to  be  made  in  the  ground,  jarring  the  building  to  such  an  extent 
that  it  blew  the  said  nonunion  molders  out  of  their  beds  upon  the  floor. 

Affiant  further  states  that  on  November  19  there  were  nine  hours'  continuous  pick- 
eting and  stoning  of  the  said  factory,  and  dischaiging  of  a  double-barrel  shotgun  at 
the  sKylights  of  the  said  foundry. 

November  20,  while  watching  a  couple  of  suspicious  men  from  the  pattern  shop 
windows,  in  the  direction  of  the  said  shanty,  affiant  saw  one  man  run  across  the  street, 
toward  the  said  foundry.  Then  both  of  said  men  started  toward  Lowell  Street  and 
went  across  the  railroad  tracks  into  the  brickyard  sheds  and  disappeared.  Affiant 
then  came  from  the  pattern  shop  to  the  said  walk  to  ascertain  the  cause.  Affiant 
came  through  the  foundry,  and  in  going  out  of  the  door  saw  a  stream  of  steam,  as  he 
thought;  it  was  after  night.  Knowing  that  there  was  no  exhaust  pipe  there  nor 
steam  m)m  the  boilers,  affiant  went  to  the  place  to  ascertain  what  the  trouble  was. 
Affiant  further  states:  I  kneeled  down,  ana  there  was  a  stick  of  dynamite.  Across 
the  sidewalk  was  a  fuse.  I  grabbed  it  up  and  tried  to  pull  it  out  of  the  dynamite 
but  could  not.  I  then  took  my  knife  and  cut  the  fuse  off  about  5  or  6  inches  from 
the  dynamite.  As  I  rose  to  my  feet,  an  explosion  took  place  in  the  gutter,  which 
explosion  threw  me  up  against  the  building  and  fractured  the  drum  of  my  ear,  of 
wmch  I  feel  the  effects  to  this  day.  It  also  partly  paralyzed  my  right  side.  I  was 
assisted  to  the  office  of  the  foundry  by  William  Eng^  a  special  policeman  employed 
by  the  Newjwrt  Foundry  &  Macnine  Co.,  where  I  remained  for  an  hour.  After 
recovering  from  the  shock  I  went  to  my  home  at  16i  West  Fourth  Street  and  remained 
until  the  next  day  and  until  I  had  consulted  a  physician  to  see  if  I  was  seriously 
hurt  or  not. 

"On  the  night  of  November  21  there  were  three  expl  sions,  twt»  at  the  rear  of  said 
foundry,  and  one  on  the  end  of  the  fouudry,  and  after  the  expl^^sions  occurred,  I  noticed 
four  men  emerge  from  the  gulch  (iver  where  the  explf  sions  had  been  and  go  to  the 
shanty  t«)  change  their  varments  and  disguises,  and  proceed  up  street.  These  men 
were  raul  lindholz,  John  Berkley,  Nicholas  Attendom,  all  ircm  molders,  members 
of  the  Irm  Molders'  Union  of  North  America,  Local  No.  20,  and  also  one  nimed  James 
Petri.  These  four  men  I  saw  immediately  after  the  explosion,  and  saw  them  running 
over  to  the  shanty. 

"On  December  10,  about  10.30,  I  had  just  made  my  rounds  of  the  entire  building, 
and  stepped  into  the  office,  and  was  stirring  up  the  fire  when  I  heard  an  explr>gi'  n. 
It  was  a  very  hard  matter  to  tell  in  which  direction  the  explosi'^n  took  place  until  1 
got  outside  and  smelled  the  smoke .  I  discovered  the  damage  in  the  core  room .  Going 
to  the  pattern  shop,  I  aaw  that  the  entire  frames  and  windows  of  the  pattern  sh  ^p  were 
blown  out  and  the  skylights  of  the  core-room  windows  were  all  blown  out. 

"On  the  night  of  December  23,  at  the  rear  end  of  the  flask,  pig  iron,  and  coke  yard, 
there  was  ano^er  terrific  explosion,  which  occurred  about  10.30  p.  m.  Nobody 
could  ascertain  what  damage  was  done  either  on  the  inside  or  outside. 
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'*0n  Saturday  evening,  December  24,  I,  in  company  with  five  of  the  moldeis  em- 
ployed at  the  Newport  Foundry  &  Machine  Co.,  viz,  Aug.  Summervelt,  Oecar  Mooney, 
W.  £.  Lafferty,  Martin  Bauries,  and  Ohas.  Thorpe,  left  the  foundry  to  go  home  about 
five  minutes  to  6  o'clock,  and  arrived  about  B  o'clock  at  Ubib  street  car  bams,  comer 
of  Eleventh  and  Brighton  Streets,  Newport,  Ky.  I  stood  on  the  southeast  comer, 
and  the  other  men  who  accompanied  me  went  over  to  the  northwest  comer,  and  while 
there  were  waiting  there  for  a  car,  seven  men  came  out  of  a  saloon  and  said  to  the  said 
men  who  accompanied  me  and  began  to  ask  them  questions.  One  of  the  men,  Martin 
Bauries,  called  over  for  me,  and  I  started  over,  and  four  of  the  nonunion  men  came 
over  to  me,  followed  by  several  of  the  others,  while  the  balance  attacked  Bauries.  A 
number  of  other  strikers  then  crowded  in,  and  I  had  my  hands  full  protectinfi;  the  men 
who  were  with  me,  and  finally  got  them  into  the  car  bams  and  on  a  car.  Meanwhile 
Bauries  was  attacked  and  beaten  by  four  of  the  crowd,  two  holding  him  while  two 
more  beat  him.  Two  policemen  then  came,  and  I  called  on  them  to  arrest  the  men 
who  had  made  the  assault,  which  they  did  not  do,  although  defied  by  the  strikers  to 

do  so,  one  of  them  saying,  *  Arrest  me,  you of  a ,  I  did  it,  and  I  want  the 

arrest  of  them.'  We  brought  Bauries  nome,  and  telephoned  for  a  doctor,  who  came 
in  about  an  hour,  and  examined  Bauries's  wounds,  one  of  which  confdsted  of  a  cut 
from  some  blunt  instrument,  laying  open  the  scalp  nearly  3^  inches  long,  and  nearly 
fracturing  the  skull.  Mr.  Baunes's  head  and  face  were  covered  with  bkK>d,  his  eyes 
were  black,  and  his  teeth  kicked  loose,  and  otherwise  badly  bruised  about  the  body, 
and  fipger  marks  about  the  throat  where  they  choked  him.  Subsequently  I  placed 
him  on  a  car  and  sent  him  to  his  home  in  Cincinnati,  Ohio,  and  saw  about  ^  men 
going  after  the  car  as  if  they  meant  to  board  it  and  attack  him,  which  I  learned  sub- 
Be()uently  they  did.  Mr.  muries  is  the  cook  employed  at  the  boarding  house  of  the 
said  foundry  company. 

**The  shanty  above  referred  t)  was  erected  about  Thanks^ ving,  and  is  occupied  by 
and  made  a  pav  station  and  general  headquarters  for  the  striking  molders  in  watching 
who  enters  and  who  leaves  tne  said  foundry.  I  have  seen  Alfred  Sander,  Paul  lino- 
holz,  Louis  Felder,  Alfred  Deidrick,  Hermann  Bolman,  Emil  Deihl,  John  Berkley, 
James  Moore,  and  Nicholas  Attendom,  all  striking  molders,  and  could  identify  Uiem  at 
any  time  or  at  anv  place,  louimng  about  the  said  foundry  premises,  and  also  Ked 
Limerick,  James  retri,  Geoige  Seimer,  Morley,  and,  in  fact  on  an  average,  especially 
on  Saturdays,  of  fr  )m  25  to  30  men  congregated  in  and  about  the  said  shanty  and  about 

the  works,  calUn^  the  employees  in  the  works of ,  bastards,  and  other  vile 

names.    Paul  Lindholz  on  one  particular  time  asserting,  'You  will  not  work  long^ 
We  will  bust  the  firm.    If  we  can't  do  it  one  way,  we  will  another.' 

''On  January  2, 1905,  about  8.35  a.  m.,  when  the  wagons  were  coming  into  the  yard 
with  pig  iron,  several  of  the  strikers  were  across  the  s^et,  among  them  I  recogmzed 
Albert  Sander  and  Hermann  Bolman,  who  shouted  to  the  employees,  'Come  out  of 
here,  we  want  to  talk  to  you.    You  had  better  come  out  and  talk  to  us.' 

I' I  consider  the  men  employed  in  said  foundry  in  danger  of  great  bodily  harm  in 
going  in  and  out  of  said  foundry  and  also  while  inside  from  the  striking  molders." 

F.  N.  Shanlbt. 

Sworn  to  and  subscribed  to  before  me  this  5th  day  of  January,  1905. 

[seal.]  Henby  C.  Dumont, 

Notary  Public  in  and  for  Campbell  County  ^  Ky. 

United  States  Circuit  Court,  Eastem  District  of  Kentucky. 

The  Newport  Foundry  &  Machine  Co.,  a  corporation,  complainant,]  a  ^^-^    *  p^ 

The  Iron  Molders'  Uni«m,  etc.,  defendants.  J  ®^^*- 

State  of  Kentucky,  County  of  Campbell^  m; 

Affiant,  Fred  Sohl,  being  duly  sworn,  says  that  he  is  26  years  of  age,  a  resident  of 
Mansfield,  Ohio,  and  has  been  employed  by  the  Newport  Foundry  &  Machine  Co.  and 
its  predecessors  since  November  2  and  is  employed  oy  said  company  at  the  present 
time. 

On  Saturday,  December  31,  1904,  at  abmt  6.30  p.  m.,  afiSant  states  he  left  the 
premises  of  the  Newport  Foundry  &  Machine  Co.  in  companv  with  six  other  persons 
who  were  employed  by  said  foundry  company,  and  when  they  got  to  the  comer  of 
Twelfth  and  Brighton  Streets  they  met  two  men  who  followed  them  until  they  got  to 
the  comer  of  Eleventh  and  Brighton  Streets;  the  said  men  who  followed  affiant  and 
his  companions  were  jrined  by  several  other  men.  Affiant  further  states:  "While 
waiting  for  the  car,  these  men  came  up  to  us,  and  one  of  them  called  G.  L.  Buck  a 
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* of  a of  a  scab.'    Buck  said  nothing.    Then  one  of  them  asked  Buck 

what  he  was  doing  over  here,  and  Buck  said,  'Game  over  to  see  the  boys.*    One  of 

them  titien  turned  to  me  and  called  me  a of  a of  a  scab,  and  struck  at  me 

with  his  fist.  I  have  seen  this  man  around  the  foundry  several  times.  I  then  put  my 
hand  in  my  pocket,  and  the  men  went  back  toward  the  car  bam,  and  one  of  them  then 
said,  *If  I  could  kill  that  — -wp*-  of  a I  would  be  willing  to  die.*  '* 

The  car  then  coming  along  the  affiant  and  his  companions  boarded  it,  and  the  strikers 

continued  to  hollow,  "scaM"  and  ** of "  as  long  as  the  car  was  within 

hearing.  The  police  did  not  offer  to  interfere  or  arrest  anyone.  The  affiant  states  that 
he  did  not  know  these  men  by  name,  but  that  he  has  seen  them  every  day  around  and 
about  the  foundry  premises,  going  in  and  out  of  the  said  shanty  across  the  street  from 
said  foundry,  watching  and  looking  about  the  said  foundry  observing  those  who  went 
in  and  out. 

The  affiant  states  that  he  knows  only  one  of  these  men  by  name,  and  that  is  Gecnge 
Zeis,  who  is  a  striking  coremaker,  member  of  Iron  Moldws*  Union  of  North  America, 
local  union  No.  432  in  Cincinnati,  Ohio. 

Affiant  states  that  from  the  conduct  and  threats  of  those  men  and  others  of  the  striking 
molders,  he  considers  himself  and  other  employees  in  great  danger  of  bodily  harm  when 
out  of  the  foundry  premises  or  going  out  on  the  streets  adjacent. 

Fred  Sohl. 

Sworn  to  and  subscribed  to  before  me  this  5th  day  of  January,  1905. 

[SBAL.]  HbNRT  C.   DuMONT, 

Notary  Publk  in  and/or  Campbell  County  j  Ky. 
United  States  Circuit  Court,  Ea^em  District  of  Kentucky. 


The  Newport  Foundry  &  Machine  Co.,  a  corporation,' 

complainants, 

V. 

The  Iron  Molders'  Union,  etc.,  defendants. 


Affidavit  of  William  Weber. 


State  op  Kentucky,  County  of  Campbell^  8s: 

Affiant,  William  Weber,  being  duly  swom^  says  that  he  is  44  years  of  age,  a  resident 
of  Newport,  Campbell  County,  Ky.,  and  is  employed  as  foreman  at  the  Newport 
Foundry  &  Machine  Co.,  and  has  been  employed  by  said  company  and  its  predecessors 
for  a  number  of  years  last  past,  and  has  been  in  the  said  foundry  since  the  banning 
of  strike,  Septeaber  31  up  to  and  including  present  day.  Affiant  further  states  that 
various  persons  that  have  been  formerly  employed  as  molders  by  the  Newport  Foundry 
A  Machine  Co.  and  its  predecessors  have  been  loitering  about  and  picketing  said  plant 
ever  since  said  strike  oegan.  These  men  were  fonnerly  employed  by  said  foundry 
company  and  30  of  them  were  union  molders,  members  of  the  Iron  Molders'  Union  of 
North  America,  and  of  Local  Union  No.  20  of  Covington,  Ky.  Said  strikers  have  had 
built  a  shanty  on  an  unoccupied  lot  immediately  across  from  the  said  foundry  prem- 
ises in  which  they  congregate  by  day  and  night,  more  or  less  of  them  doing  picket 
duty  during  different  parts  of  the  day  and  night.  The  affiant  further  states  thattnemen 
were  Paul  Lindholz,  Albert  Sander^  John  Berkley,  Wm.  Tressler,  James  Moore,  Ab. 
Pierce.  Hermann  Bolman,  Emil  Deihl,  Wm.  Moelk,  and  J.  Beyer,  all  members  of  the 
Iron  Molders'  Union  of  North  America,  and  Local  Union  No.  20. 

Affiant  knows  that  these  men  above  mentioned  have  threatened  and  intercepted 
the  nonunion  men  in  going  in  and  about  the  business  of  the  foundry,  trying  to  get  the 
men  away  from  their  work,  and  threatening  tiiem  with  personal  injury. 

.'On  November  8,  at  5.15  p.  m.,  affiant  knows  that  rocks  were  thrown  through  the 
windows  of  the  said  foundry  at  the  molders  when  they  were  pouring  hot  iron  into  the 
molds. 

Affiant  also  states  that  he  saw  Henry  Hennekamp,  James  Petri,  Nicholas  Atten- 
dom,  William  Tressler,  and  Robert  Fulner  on  roof  of  said  foundry  looking  at  said 
boarding  house. 

Affiant  further  states  that  he  considers  himself  and  the  other  employees  of  the  said 
foundry  in  danger  of  bodily  injury  from  the  striking  molders  from  the  conduct  and 
threats  of  said  molders. 

William  Weber. 

Sworn  to  and  subscribed  before  me  this  5th  day  of  January,  1905. 

[seal.]  Henry  C.  Dumont, 

Notary  Public  in  and  for  Campbell  County  y  Ky, 
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United  States  Circuit  Court,  Eaotem  District  of  Kentucky. 
The  Newport  Foundky  &  Machine  Co.,  a  corporation,  complainant,]    Affi«itttitof 
The  Iron  Molders'  Union,  etc.,  defendants.  J  Joseph  Palmer. 

Statjs  of  Kbntvcky,  County  of  Campbell,  m: 

Affiant,  Joseph  Palmer,  being  duly  sworn,  says  that  he  is  41  years  of  slge,  living 
»t  Twelfth  ana  Patterson  Streets,  Newport,  Ky.  H«  is  engaged  in  hMiling  for  ^kte 
Newport  Foundry  A  Machine  Co.  at  preeent,  and  has  ^beeii  so  employed  by  (HuLd 
company  and  its  predecessors  for  a  number  of  years  last  past,  and  is  in  and  out  and 
about  of  the  said  founiiry  every  day,  and  he  knows  nearly  all  of  the  molders  Mo 
were  employed  by  the  said  Newport  Foundry  &  Machine  Co.  and  its  predecaesorB, 
mad  who  are  at  the  present  time  out  on  strike,  and  have  been  for  the  last  four  months 

Affiant  further  states  that  he  has  seen  Hon&ann  fiohnan,  Albert  Sander,  Baul 
Lindholz,  William  Moelk,  Henry  Santel,  Fred  Bolman,  Albert  Deidrick.  Emil  Deihl, 
and  Ban  Veltman,  all  union  molders  on  atrike,  loitering  around  aiul  a»out  the  nid 
foundry  premises,  and  going  in  and  out  of  the  dbanty  built  by  the  strikers  on  an 
unoccupied  lot  across  from  the  said  foundry  almost  every  day  during  the  present 
strike.  He  has  been  told  by  his  drivers  that  they  have  been  intercepts  and  threat- 
ened by  various  men  on  strike.  The  affiant  further  states  that  Heimaim  Bolman, 
a  striking  molder,  came  to  his  stables  and  asked  him  whether  or  not  he  was  sending 
men  to  the  said  foundry  for  employment.  Bolman  said  to  affiant,  ''I  understand 
that  you  are  running  around  the  country  trying  to  get  these  Hoosiers  to  work  there." 
He  was  very  impudent  in  his  language  and  manner. 

Affiant  further  states:  ''Between  9. SO  on  December  3,  1904,  my  bam  and  stable 
were  burned,  containing  13  horses,  1  bus,  1  sleigh  bus,  44  sets  of  harness,  from  $180 
to  1200  worth  of  feed,  graneriee,  hone  covers,  blocks  and  tackles,  blackfiinith  shop, 
carpenter  ahop,  carpenters'  tools,  cutting  boxes,  and  building  was  completely  burned 
down,  the  loss  amounting  to  about  $3,000,  under  very  suspicious  circumstances,  the 
fire  department  being  very  seriously  interfered  with  by  persons  coming  to  the  fire 
who  seemed  purposely  to  interfere  with  the  fire  department  in  its  efforts  to  put  out 
the  fire." 

JoBBFH  Palmes. 

Sworn  to  and  subscribed  before  me  this  5th  day  ot  January,  1905. 

[bbal.]  Henrt  C.  Dumont, 

Notary  Pvhlic  in  and  for  Campbell  County,  Ky. 

United  States  Circuit  Court,  Eastern  District  of  Kentucky. 


The  Newport  Foundry  &  Aiachine  Co.,  a  corporation,  complainant. 


V. 


The  Iron  Molders*  Union,  etc.,  defendants. 


Affidavit  of 
William  Eng 


State  of  Kentucky,  County  of  Campbell,  ss: 

Affiant,  William  Eng,  being  duly  sworn,  says  that  he  is  43  years  of  age,  a  resident  of 
Cincinnati,  Ohio,  and  that  he  is  employed  at  the  Newport  Foimdry  &  Maychme  Co.. 
situated  in  Newport,  Ky.,  as  a  special  policeman,  and  nas  been  so  employed  by  said 
company  and  its  predecessors  since  November  1,  1904. 

Affiant  further  states  that  about  10  p.  m.  November  1  about  15  meuAot  recognised 
by  affiant  threw  several  volleys  of  rock  at  the  windows  of  said  Newport  Foundry  d 
Machine  Co.  boarding  house.  Also  that  on  November  3  about  9  o'clock  affiant  and 
Geoige  Bass,  who  is  foreman  of  the  night  gang  at  said  foundrv,  were  i^ot  at  while  eating 
lunch  in  the  said  boarding  house,  one  shot  striking  within  2  feet  of  affiant.  On 
November  7  about  11  p.  m.  a  crowd  of  men  shot  through  the  windows  of  the  said  board- 
ing house.  James  Petri,  an  ex-union  iion  molder,  was  recognized  by  the  affiant  as  the 
person  carrying  the  shotgun  and  who  shot  through  the  windows  of  the  boarding  house. 
The  same  evening  a  number  of  shots  were  fited  through  the  windows  of  tne  said 
foundry  proper. 

On  November  8  at  5.15  p.  m.  while  affiant  was  standing  at  the  front  door  of  the  said 
foundry  with  Sam  Hughie,  another  special  policeman  in  the  employ  of  the  said  New- 
port Foundry  &  Machine  Co.  and  its  predecessors,  rocka  were  thrown  throtigh  the 
windows  of  the  said  foundry  at  the  nonunion  molders  when  they  were  pouring  hot 
iron  into  the  molds. 

Affiant  further  states  that  on  November  10  the  first  dynamite  bomb  exploded  in  the 
foundry  about  10  feet  from  the  said  boarding  house. 
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On  November  20  at  2.40  a.  m.  stones  were  tluotfrn  and  shots  were  fired  through  the 
windows  of  the  said  foundry. 

On  November  20  affiant  saw  two  men  walk  down  from  the  front  of  the  said  foundry 
building  to  Lowell  Street,  in  the  city  of  Newport.  He  then  went  to  the  office,  and  an 
explofdon  took  place  when  he  was  inside  of  the  said  building.  Affiant  then  went  to 
the  Twelfth  Street  side  of  said  foundry  and  saw  Supt.  Shanley,  of  the  said  Newprat 
Fbundry  &  Machine  Co. ,  leaning  against  the  building.  Said  Supt.  Shanley  had  one  of 
the  fuses  in  one  hand  and  a  knife  in  the  other  hand.  Affiant  also  found  the  dynamite 
stick  with  the  fuse  cut  and  also  found  where  the  other  stick  of  dvnamite  had  exploded 
about  3  feet  from  where  said  Supt.  Shanley  was  standinsf.  Said  explosion  tore  a  hole 
in  the  gutter  about  3  feet  in  diameter.  Said  Supt.  Shanley 's  face  was  very  much 
swollen  by  the  explosion,  and  affiant  assisted  him  to  the  office  of  said  foundry.  Affiant 
also  sent  Supt.  Shanley  nome  in  charge  of  one  of  the  men. 

On  thd  night  of  November  21  about  9.30  affiant  states  that  he  was  inside  of  said 
foundry  and  heard  two  explosions.  Affiant  came  to  the  rear  of  s«tid  boarding  house, 
but  could  not  see  anybody,  when  there  was  another  explosion  at  the  west  end  of  the 
foundry.  The  gate  leading  to  the  west  side  of  said  foundry  was  badly  splintered, 
which  explosion  also  raised  the  men  in  said  boarding  house  out  of  their  oeds,  three  or 
four  of  whom  were  thrown  out  on  the  floor. 

On  December  11,  about  5  or  10  minutes  to  11  p.  m.,  there  was  another  explosion 
on  the  roof  of  the  core  room  of  said  foundry,  blowing  out  the  windows  and  frames  of 
the  pattern  shop. 

Affiant  further  states  that  on  November  25  the  striking  iron  molders  built  a  stianty 
on  an  unoccupied  lot  across  from  the  said  foundry,  where  they  have  ever  since  daily 
and  nightly  congregated.  Among  those  who  congregated  there  are  James  Moore. 
Paul  Lmdholz,  Nicholas  Attendom,  Albert  Sander,  John  Berkley,  Emil  Deihl,  ana 
William  Moelk,  all  imion  molders,  members  of  the  Iron  Molders'  Union  of  North 
America  and  Local  Union  No.  20;  also  James  Petri,  Red  Limerick,  and  George  Seimer, 
who  are  not  former  employees  of  the  said  Newport  Foundry  &  Machine  Co.  or  its 
predecessors.  The  above  named  men  continually  loitered  around  said  foundry  day 
and  night.  About  15  men  lounge  about  said  foundry  all  the  time,  four  or  five  sleeping 
in  said  shanty  regularly.  Said  shanty  consists  of  but  one  room,  with  bunks  and  several 
chairs. 

Affiant  knows  that  men  mentioned  above  have  stopped  persons  coming  to  and  from 
said  foundry  and  tried  to  prevent  said  persons  from  getting  employment  in  said 
foundry. 

Affiant  further  states  that  on  December  23  at  10.30  p.  m.  a  dynamite  bomb  was 
exploded  in  the  said  foundry  flask  yard,  which  bomb,  from  its  location,  must  have 
been  thrown  over  the  fence.    No  damage  was  done. 

AflSant  f\irther  stated  that  on  November  19,  about  1.30  a.  m.,  he  saw  George  Seimer 
and  the  Stoppell  brothers,  former  employees  of  the  said  Newport  Foundry  &  Machine 
Co.,  at  the  comer  of  Twelfth  and  Lowell  Streets.  Seimer,  affiant  further  states,  fired 
a  shotgun  twice  into  the  air. 

Wm.  Enq. 

Sworn  to  and  subscribed  to  before  me  this  5th  day  of  January,  1905. 

[seal.]  ^  Henry  C.  Dumont, 

Notary  Public  in  and  for  Campbell  County^  Ky. 

United  States  Circuit  Court,  Eastern  District  of  Kentucky. 

The  Newport  Foundry  &  Machine  Co.,  a  corporation,  complainant,  v.  The  Iron 

Molders'  Union,  etc.,  aefendantg. 

State  op  Kentucky,  County  of  Campbell ^  ss: 

Affiant,  John  Racel,  being  duly  sworn,  says  that  he  id  employed  by  the  Newport 
Foundry  A  Machine  Co.,  situated  in  Newport,  Ky.,  as  a  machine  molder  and  has  been 
so  employed  by  said  company  and  its  predecessors  for  four  montha  last  past;  that  he  is 
20  years  of  age;  and  that  on  Saturdav,  December  21,  1904,  about  8  o'clock  p.  m.  he,  in 
company  with  Jacob  Schardt,  Charles  Schardt,  Albert  Holz,  P'rank  Myers,  and  Jacob 
Keller,  all  of  whom  are  employed  in  said  foundry,  when  passing  corner  of  Twelfth  and 
Brighton  Streets,  Newport,  Ky.,  was  stopped  by  9  crowd  of  men,  among  whom  were 
Georee  Knarr.  a  union  molder,  member  of  iron  Molders'  Union  of  North  America,  and 
Local  Union  No.  20,  Albert  Sander,  and  William  Trcvssler,  the  last  two  of  whom  are 
striking  iron  molders,  formerly  employed  at  the  Newport  Foundry  &  Machine  Co.,  and 

one  of  the  said  men,  William  Tressler,  said  to  Jacob  Schardt  **  You  scabby of  a 

,"  and  took  hold  of  him.     Schardt  replied  **No*  I  am  not  scabbing;  I  am  only 

working  there  at  laboring."    Said  William  Tressler  said  to  affiant  **Go  on,  you  bum; 
what  are  you  doing  here?''  in  a  threatening  manner,  when  affiant  saw  some  one  of  the 
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said  men  strike  Jacob  Schardt  on  the  side  of  the  head,  knocking  his  hat  off.  AflSant 
then  went  on  with  his  companions,  who  were  afterwards  rejoined  bv  Jacob  Schardt. 

Affiant  further  says  that  he  ha^  been  threatened  at  various  times  by  some  of  the  said 
striking  molders. 

Affiant  further  states  that  Paul  Lindholz,  Albert  Sander,  John  Berkley,  William 
Moelk,  and  James  Moore,  all  striking  molders,  members  of  the  Iron  Molders'  Union  of 
North  America  and  Local  Union  No.  20,  have  been  daily  loitering  around  and  about 
the  plant  of  the  Newport  Foundry  &  Machine  Co. 

Affiant  further  states  that  he  has  seen  Paul  Lindholz  and  Albert  Sander  pay  the 
striking  iron  molders  $7  per  week  in  paper  money  for  four  successive  weeks. 

John  Ragbl. 
Subscribed  to  and  sworn  to  before  me  this  5th  day  of  January,  1905. 

(8EAL.]  Henry  C.  Dumont, 

Notary  Public  in  and  for  Campbell  County  ^  Ky. 

United  States  Circuit  Court,  Eastern  District  of  Kentucky. 
The  Newport  Foundry  &  Machine  Co.,  a  corporation,  complainant, 

V. 

Iron  Molders'  Union,  etc.,  defendants. 

State  op  Kentucky,  County  of  Campbell,  ss: 

Affiant,  Martin  Bauries,  being  duly  sworn,  says  that  he  is  40  years  of  age,  a  resident 
of  Cincinnati,  Ohio,  and  that  he  is  employed  as  cook  at  the  boarding  house  erected 
to  board  the  nonimion  molders  in  the  foundry  of  the  Newport  Foundry  &  Machine  C-o., 
and  that  on  December  31, 1904,  about  6  p.  m.,  he  left  the  said  foimdry  with  A.  Summer- 
veldt,  Oscar  Mooney,  and  W.  E.  Lafferty,  all  molders  employed  at  said  foundry.  On 
arriving  at  the  northeast  comer  of  Eleventh  and  Brighton  Streets,  waiting  for  a  car, 
a  crowd  began  to  gather  around.  A  young  man  whom  the  affiant  believes  is  a  strildng 
molder  approached  him  and  said,  "Where  are  you  working?"  Affiant  answered, 
"Working  at  the  foundry."  Said  young  man  then  said,  "Don't  you  know  that  you 
are  taking  the  bread  and  butter  out  of  my  mouth  and  the  rest  of  these  men?  "  Affiant 
answered,  "I  don't  know  anything  about  that."  Another  party  who  was  standing 
by  said,  "  That  is  the  cook." 

The  first  party  then  spoke  again  and  said,  "It  does  not  make  a  damn  bit  of  difference 

if  it  is  the  cook  or  not.    He  is  over  there  cooking  for  those  dirty of and 

is  helping  them  along  in  their  work."  While  these  remarks  were  being  made  a  crowd 
of  men  came  out  of  a  saloon  and  began  to  push  and  crowd  the  affiant  and  his  three 
com|)anions.  Affiant  remarked  to  the  crowd, ' ' Look  here,  we  don't  want  any  trouble. 
We  ain't  looking  for  trouble,"  and  called  to  Supt.  Shanley,  of  the  Newport  Foundry  it 
Machine  Co.,  who  was  on  the  other  comer,  "Shanley,  come  on  over  here."  With  that 
the  first  speaker  said,  "The  hell  with  Shanley;  give  it  to  him,"  and  struck  affiant  in 
the  face,  whereupon  he  attempted  to  run  away,  and  was  followed  by  four  men,  two  of 
whom  held  him  and  the  other  two  struck  him,  kicked  him,  beat  him  on  the  head  with 
a  blunt  instrument,  affian|;  meanwhile  calling  for  help  as  loudly  as  possible,  finally 
getting  away  from  the  four  men,  and  running  toward  the  car  bam  at  the  southwest 
corner  of  Eleventh  and  Brighton  Streets,  where  a  police  officer  appeared  coming  out 
of  the  bam.  Affiant  was  covered  with  blood,  head  and  face  cut  and  bmised,  when  he 
walked  into  the  bam,  meeting  Supt.  Shanley  with  the  three  nonunion  molden*  and 
another  policeman.  Affiant  pointed  to  the  man  who  beat  him,  saying  to  the  officer, 
"There  is  one  of  the  men  who  beat  me,  arrest  him. ' '     The  officer  stood  and  looked  at  the 

man,  and  the  man  retorted,  "Yes,  1  am  the  man, you,  come  and  arrest 

me. ' '    The  officer  never  made  a  move  to  arrest  him  or  said  anything  to  him,  whereupon 
the  party  walked  away. 

Affiant  with  one  of  the  officers  and  Supt.  Shanley  retumed  to  the  foundry  where  a 
physician  was  called  to  dreas  the  wounds  of  said  amant.  About  two  hours  after  said 
aflSant,  with  hi«  wounds  dressed  and  head  bandaged,  boarded  another  car  at  the 
southwest  corner  of  Eleventh  and  Brighton  Streets,  whereupon  seven  men  boarded 
the  same  car,  and  about  two  minutes  after  these  same  men,  who  were  unknown  to 
affiant,  seated  themselves  near  him  and  one  said,  "You  are  a  hell  of  a  fine  aspect." 
Affiant  thereupon  moved  from  the  seat  that  he  occupied  and  went  to  the  rear.  Loud 
remarks  were  made  and  the  car  stopped,  dincharging  all  passengers,  leaving  the  affiant 
and  these  seven  men  on  the  car,  three  of  whom  began  to  push  and  shove  the  affiant, 
one  remarking,  "Get  hira  out  of  here,  he's  a  scab,"  and  reiterating  to  the  conductor, 
"Put  that  fellow  off,  he's  a  scab."  Another  remarked  to  the  motorman,  "He's  a 
scab."  Affiant  replied,  "No;  I  am  the  cook.  I've  been  beaten  up  once  before. 
Leave  me  alone."  W^hereupon  three  men  caught  him  and  attempted  to  pull  him 
from  the  car.    Affiant  then  defended  himself  in  a  manner  that  all  seven  men  jumped 
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from  the  car,  affiant  also  leaving  the  car  and  going  to  the  nearest  drug  store,  telephoned 
to  the  police  station  for  assistance.  Upon  the  arrival  of  five  policemen  said  affiant 
was  arrested  and  placed  in  jail. 

Affiant  believes  that  from  the  conduct  and  threats  of  said  men  he  was  in  danger 
of  losing  his  life  or  suffering  great  bodily  harm;  and  said  affiant  still  believes  that  from 
the  conduct  of  the  striking  molders,  members  of  the  Iron  Molders'  Union  of  North 
America  and  Local  Union  No.  20,  around  and  about  said  foundry  premises,  he  and 
other  emplovees  of  eaid  foundry  are  in  great  danger  of  bodily  harm,  and  that  their 
business  ana  employment  would  be  intenered  with. 

Since  the  employment  of  said  affiant  in  the  said  foundry  the  said  striking  molders 
have  erected  a  ehanty  adjacent  to  the  said  foundry  premises  in  which  they  daily  and 
nightly  congregate,  watching  all  persons  going  into  and  out  thereof  or  about  said 
foundry  premises. 

Affiant  further  states  that  he  hired  an  assistant  on  November  26,  1904,  Karl  Hard  el 
by  name,  who  was  threatened  and  finally  left  the  employment  of  the  said  affiant  on 
account  of  the  fear  of  bodily  harm  made  against  him  in  the  shanty  before  mentioned. 

Affiant  further  states  that  the  nonunion  employees  who  are  boarding  in  the  board- 
ing house  of  which  said  affiant  has  charge,  are  afraid  to  leave  same,  requesting  pro- 
tection whenever  they  leave  the  plant  Si  said  company.  Affiant  further  states  that 
he  knows  they  are  in  constant  danger  from  the  said  striking  molders  in  or  out  of  the 
foundry  premises. 

Martin  Bauries. 

Subscribed  and  sworn  to  before  me  this  5th  day  of  January,  1905. 

[seal.]  Henry  C.  Dumont, 

Notary  Public  in  and/or  Campbell  Countfff  Ky. 

United  States  Circuit  Court,  Eastern  District  of  Kentucky. 

The  Newport  Foundry  &  Machine  Co.,  a  corporation,  complainant,  v.  The  Iron 

Molders'  Union,  etc.,  defendants. 

State  of  Kentucky,  County  of  Campbell ^  ss: 

Affiant.  Albert  Holz,  being  duly  sworn,  says  that  he  is  21  years  of  a^,  a  resident  of 
Campbell  County,  State  of  Aentucky,  and  that  he  is  employed  at  the  Newport  Foun> 
dry  a  Machine  Co.,  situated  in  Newport,  Ky.,  as  a  laborer,  and  has  been  so  employed 
by  said  company  and  its  predecessors  five  months  last  past,  and  that  on  December 
31, 1904,  about  8  o'clock  p.  m.,  he,  in  company  with  Frank  Myers,  John  Racel,  Charles 
Schardt,  Jacob  Schardt,  all  employees  of  the  Newport  Foundry  &  Machine  Co.,  and 
George  Hoffman,  not  an  employee  of  said  company,  left  their  homes,  and  when  passing 
Twelfth  and  Brighton  Streets,  Newport,  Ky.,  within  about  200  feet  from  said  foun- 
dry, they  were  stopped  by  a  crowd,  among  whom  were  George  Amrein,  William  Tress- 
ler,  Albert  Sander,  strikiiuz  iron  molders,  members  of  the  Iron  Molders'  Union  of  North 
America,  Local  No.  20.    One  of  the  crowd  said  to  Jacob  Schardt,  *' Hello,  Jake,"  and 

another  said,  "Come  here  you  scabby of  a ,  I  want  to  talk  to  you." 

Said  Jacob  Schardt  did  not  listen,  when  William  Tressler  caught  him  by  the  arm  and 
forcibly  detained  him  and  questioned  him  about  working  for  the  said  Newport  Foundry 
&  Machine  Co.,  when  affiant  saw  one  of  the  crowd  strike  said  Jacob  Scharat  on  the  side 
of  the  head,  and  they  were  then  tojd  to  go  up  the  street,  and  called  them  all  vile 
names  and  threatened  them. 

Affiant  further  states  that  he  is  in  fear  of  his  life  and  danger  of  his  person  by  working 
at  said  foundry. 

Affiant  further  states  that  he  has  been  followed  by  Louis  Feldman  and  other  per- 
sons around  the  city  at  various  times,  and  also  that  said  Louis  Feldman  is  a  striking 
molder,  member  of  the  Iron  Molders'  Union  of  North  America,  Local  No.  20. 

Afiiant  further  states  that  a  frame  shantv  has  been  erected  near  said  foundry,  where 
the  striking  iron  molders  who  are  members  of  said  Iron  Molders'  Union  of  North 
America  and  Local  No.  20  congregate  by  day  and  night,  and  also  that  Paul  Lindholz, 
John  Berkley^  Albert  Sander,  and  other  strikers  not  known  to  him  by  name,  loiter 
around  the  said  foundry  by  day  and  night. 

Said  shanty  is  built  across  the  street  from  said  foundry  on  an  unoccupied  lot  and 
where,  from  said  location,  persons  inside  the  shanty  have  a  full  view  oi  all  persons 
going  in  and  out  and  about  the  said  foundry  premises. 

Albert  Hous. 

Sworn  to  and  subscribed  to  before  me  this  5th  day  of  January,  1905. 

[seal.]  Henry  C.  Dumont, 

Notary  Public  in  and  for  Campbell  Cauniif,  Ky. 
47001H-14 50 
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United  States  Circuit  Court,  Eafltem  District  of  Kentucky. 

Tiie  Newport  Foundry  &  Machine  Co.,  a  corporation,  complainant,  v.  the  Iron  Moldeni' 

Union,  etc.,  defendants. 

State  op  Kentucky,  County  of  Campbell,  ss: 

Aiiiant,  Jacob  Keller,  being  duly  sworn,  says  that  he  is  18  vears  of  i^,  a  resident 
of  Campbell,  of  CampbeU  Countv,  Ay.,  and  that  he  is  employed  as  a  moloer  apprentice 
at  the  Newport  Foundry  &  Machine  Co.  in  Newport,  Ky.,  and  has  been  employed  by 
said  company  and  its  predecessors  about  six  weeks  last  past,  and  that  on  December 
14,  1904,  about  6  p.  m.,  going  home  from  work  with  his  brother,  Edward,  who  is  also 
employed  at  the  Newport  Foundry  &  Machine  Co.,  walking  on  Ninth  Street  near 
Isabella,  two  men  suddenly  emei^ed  &om  a  dark  corner  and  struck  him  on  the  head 
with  a  club,  knocking  him  insensible  and  cutting  a  gash  in  his  head  about  3  inches 
long. 

Affiant  further  states  that  his  brother,  Edward,  was  also  struck  with  a  club  by  one 
of  these  two  men. 

Affiant  further  states  that  said  men  who  assaulted  him  were  strangers  to  him  and 
further  says  that  he  is  satisfied  that  tho  said  parties  who  assaulted  him  were  either 
strikers,  members  of  the  Iron  Molders*  Union  of  North  America  and  Local  Union  No. 
20,  or  their  sympathizers,  as  he  has  no  known  enemies. 

Affiant  further  states  that  he  has  reason  to  fear  and  does  fear  that  said  striking 
molders  will  do  him  bodily  harm,  which  has  been  indicated  by  their  threats  ana 
conduct  to  others  who  are  now  employed  at  the  Newport  Foundry  &  Machine  Co. 

Jacob  Keller. 

Sworn  to  and  subscribed  to  before  me  this  5th  day  of  January,  1905. 

[seal.]  Henry  C.  Dumont, 

Notary  Public  in  and  for  Campbell  County,  Ky. 

United  States  Circuit  Court,  Eastern  District  of  Kentucky. 

The  Newport  Foundry  <&  Machine  Co.,  a  corporation,  complainant,  v.  the  Iron  Mold- 
ers' Union,  etc.,  defendants. 

State  op  Kentucky,  County  of  Campbell,  88 : 

Affiant,  Edward  Keller,  being  duly  sworn,  says  that  he  is  26  years  of  age,  a  real-, 
dent  at  Newport,  Ky.,  and  that  he  is  employed  as  a  molder  at  tiie  Newport  Foundry 
&  Machine  Co.,  of  Newport,  Ky.,  and  has  been  so  employed  by  said  company  and 
its  predecessors  for  about  seven  months,  and  that  on  December  14, 1904,  about  6  p.m., 
going  home  from  work  with  his  brother,  Jacob,  walking  on  Ninth  Street  near  Isaoellay 
two  men  suddenlyr  emerged  from  an  alleyway  and  struck  him  on  the  head  with  a 
club,  stag^erin|[  him,  and  that  the  other  man  hit  his  brother,  Jacob,  with  a  club, 
knocking  nim  insensible,  whereupon  the  men  who  assaulted  said  affiant  and  his 
brother,  Jacob,  ran  away.  The  affiant  says  that  the  men  were  unknown  to  him,  and 
further  states  uiat  he  is  satisfied  that  the  parties  who  assaulted  him  are  striking  mold- 
ers, members  of  the  Iron  Molders'  Union  of  North  America,  Local  Union  No.  20,  or 
their  sympathizers,  as  he  has  no  enemies  that  he  knows  of. 

Affiant  further  states  that  he  has  been  threatened  by  the  strikers  several  times,  once 
by  William  Moelk,  a  strikingmolder,  also  by  James  Moore  at  another  time. 

Affiant  further  states  that  raul  Lindholz,  Al  Sander,  William  Moelk,  James  Moore, 
Ben  Beming,  all  striking  molders,  members  of  the  Iron  Molders'  Union  of  North 
America,  Local  Union  No.  20,  and  James  Petri  and  Red  Limerick,  sympathizers, 
loiter  and  loimge  around  the  said  foundry  premises. 

Affiant  further  states  that  he  knows  the  said  molders  have  erected  a  shanty  within 
100  feet  of  the  said  foundry  where  said  molders  congregate  in  crowds,  and  watch  the 
customers  and  help  going  m  and  out  of  the  said  foundry,  and  any  otner  persons  who 
desire  to  do  business  with  the  said  foundry  company. 

Affiant  further  states  that  he  has  reason  to  fear  and  does  fear  the  said  striking  mold- 
ers will  do  him  bodily  harm,  which  has  been  indicated  by  their  conduct  and  threats 
to  him,  and  to  others  who  are  now  in  or  have  been  employed  in  and  about  said  foundry. 

Affiant  while  a  resident  of  Newport  has  removed  temporarily  to  Cincinnati,  Ohio. 

*  Edward  Keller. 

Sworn  to  and  subscribed  to  before  me  this  5th  day  of  January,  1905. 

[SBAL.]  Henry  C  Dumont, 

Notary  Public  in  and  for  Campbell  County  ^  Ky. 


LIMITING   FEDEBAL  INJUNCTIONS.  787 

United  States  Circuit  Court,  Eastern  District  of  Kentucky. 

The  Newport  Foundry  <&  Machine  Co.,  a  corporation,  complainant,  v.  The  Iron 

MoldeiB'  Union,  etc.,  defendants. 

State  of  Kentucky,  County  of  Campbell^  ss: 

Affiant,  Jacob  Schardt,  being  duly  sworn,  says  that  he  is  employed  by  the  Newport 
Foundry  &  Machine  Co.,  situated  in  Newport,  Campbell  County,  Kv.,  and  has  been 
so  employed  by  said  company  and  its  predecessors  for  eight  years  last  past,  and  on 
Saturaay,  December  31,  1904,  that  he,  m  company  with  several  other  employees  of 
said  company,  to  wit,  Frank  Myers,  John  Racel,  Albert  Holz,  Charles  Schardt,  and 
George  Iloffman,  who  is  not  employed  at  said  foundry,  left  tJieir  homes  at  about  8 
o'clock  p.  m.,  and  when  passing  the  comer  of  Twelfth  and  Brighton  Streets,  within 
about 


one 
and 

North  America,  Local  Union  No.  20,  laid  his  hand  upon  affiant  and  asked  said  affiant 
if  he  was  molding  at  said  foundry,  whereupon  said  affiant  replied  /  *  No ;  I  am  laboring, ' ' 
whereupon  some  one  struck  affiant  in  the  back  of  the  head,  when  affiant  ran  away. 
Those  present  whom  the  affiant  recognized  were  William  Tressler,  Albert  Sanders, 
striking  molders,  members  of  the  Iron  Moldere'  Union  of  North  America,  and  Local 
Union  No.  20,  and  George  Knarr,  who  is  a  union  molder,  having  been  previously 
employed  by  the  said  foundry.  The  affiant's  companions  went  on  away  from  said 
crowd  and  were  subsequentlv  rejoined  by  said  affiant.  Affiant  said  nothing  when  he 
was  struck  because  he  was  amdd  of  the  said  men. 

Affiant  knows  that  said  Albert  Sander,  Paul  Lindholz,  John  Berkley,  William 
Tressler,  James  Moore,  William  Moelk,  and  Emil  Deihl,  all  striking  molden,  members 
of  the  Iron  Molders'  Union  of  North  America  and  I^ocal  Union  No.  20,  formerly  em- 
ployed at  said  Newport  Foundry  &  Machine  Co.,  are  daily  loitering  around  the  prem- 
ises of  said  foundry  by  day  and  night,  and  one  James  Petri,  an  ex-molder,  has  also 
been  loitering  around  said  plant  by  day  and  night. 

Affiant  has  seen  Paul  Lindholz  pay  the  striking  molders,  those  picketing  the  prem- 
ises, in  paper  money  in  Tippenhauer^s  lot,  situated  across  the  street  from  said  foundry, 
about  the day  of  November,  1904,  but  what  sums  of  money  affiant  can  not  say. 

Said  Paul  Lindholz,  Albert  Sander,  James  Moore,  James  Pertim,  John  Berkley, 
Wilhum  Tressler,  William  Moelk,  and  Emil  Deihl  are  all  residents  of  Newport,  Camp- 
bell County,  Ky. 

Jake  Schardt. 

Sworn  to  and  subscribed  to  before  me  this  5th  day  of  January,  1905. 

[seal.]  Henry  C.  Dumont, 

Notary  Public  in  and  for  Campbell  County  ^  Ky, 

[Filed  Jan.  26, 1905t] 

The  Unftbd  States  of  America,  • 

Eastern  District  of  Kentucky ,  ss: 

writ  of  injunction. 

The  President  of  the  United  States  o/  America,     To  SUphen  G,  Sharp,   United  States 
marshal  within  and  for  the  eastern  cnstrict  of  Kentucky ,  greeting: 

Whereas  the  Newport  Foundry  &  Machine  Co.,  a  corporation  organized  under  the 
laws  of  the  State  of  New  Jersey,  and  citizen  of  the  State  of  New  Jersey,  has  filed  on 
^tke  chancery  aide  of  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Kentucky,  a  bill  against  the  Iron  Molders*  Union  of  North  America,  Joseph  F.  Valen- 
tine, president;  E.  J.  Denney,  secretary;  Victor  Kleiber,  assistant  secretary;  R.  H. 
Metcalf,  financier;  John  P.  Frey,  editor;  Iron  Molders'  Union,  No.  20,  Henry  Hinne- 
kamp,  business  a^nt;  Iron  Molders*  Union,  No.  432,  John  Prindle,  president;  Henry 
Hinnekamp,  business  agent;  and  WilUam  Oberjohn,  secretary;  James  Petri,  Pam 
Lindholz,  Albert  Sander,  James  Moore,  Michael  Attendom,  and  **Red"  Limerick, 
and  has  obtained  an  allowance  for  an  injunction,  as  prayed  for  in  said  bill. 

Now  therefore,  we,  having  regard  for  the  matters  in  said  bill  contained,  do  hereby 
command  and  strictly  enjoin  you,  the  said  the  Iron  Molders'  Union  of  North  America, 
Joseph  F.  Valentine,  president;  E.  J.  Denney,  secretary;  Victor  Kleiber,  assistant 
secretary;  R.  H.  Metcalf,  financier;  John  P.  Frey,  editor;  Iron  Molders'  Union,  No.  20, 
Henry  Hinnekamp,  business  agent;  Iron  Molders*  Union,  No.  432,  John  Prindle, 
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f»resident;  Henry  Hlnnekamp,  businefis  agent,  and  William  Oberjohn,  secretary; 
ames  Peters,  Paul  Lindholz,  Albert  Sander,  James  Moore,  Michael  Attendom,  and 
**  Red"  Limerick;  and  each  of  them,  their  confederates,  servants  or  agents,  and  any 
and  all  persons  aiding  or  abetting  them  or  any  of  them,  now  or  hereafter  to  absolutely 
desist  and  refrain  from  hindering,  obstructing  or  stopping  any  of  the  business  of  the 
Newport  Foundry  &  Machine  Co.,  in  the  city  of  Newport,  county  of  Campbell,  Ky., 
or  elsewhere. 

Also  from  entering  upon  the  grounds  or  places  where  the  employees  of  the  Newport 
Foundry  &  Machine  Co.,  are  at  work  for  the  purpose  of  and  in  such  a  manner  as  to 
interfere  with,  hinder,  or  obstruct  the  busine^  ot  the  Newport  Foundry  &  ^iachine 
Co.  in  any  manner  whatsoever. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats, 
intimidation,  force,  or  violence,  any  of  the  employees  of  the  Newport  Foundry  & 
Machine  Co.  to  refuse  or  kil  to  do  their  work  or  discnaige  their  duties  as  such  employees. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats, 
intimidation,  force,  or  violence,  any  of  the  employees  of  the  Newport  Foundry  A 
Machine  Co.  to  leave  its  service. 

Also  from  preventing  or  attempting  to  prevent  any  person  or  {persons  by  threats, 
intimidation,  force,  or  violence,  from  freely  entering  into  the  service  or  employment 
or  continuing  in  the  service  or  employment  of  the  Newport  FoimdryA  Machine  Co. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce  bv  threats, 
intimidation,  force,  or  violence,  any  person  or  persons  whomsoever  from  assisting  and 
aiding  the  Newport  Foundrv  &  Machine  Co.  in  the  conduct  of  its  business  and  from 
doing  any  act  whatever  in  furtherance  of  any  conspiracy  or  combination  to  restrain 
or  obstruct  the  operation  of  the  business  of  £he  Newport  Foundry  &  Machine  Co. 

Also  from  ordering,  aiding,  assisting,  or  abetting  in  any  manner  whatever  any  per- 
son or  persons  to  commit  any  or  either  of  the  acts  aforesaid. 

Also  from  con^egating  or  being  upon  or  about  the  sidewalks,  streets,  alleys,  or 
approaches,  adjoining  or  adjacent,  to  where  the  said  employees  of  said  Newport 
Foundry  &  Machine  Go.  may  be  for  the  purpose  of  and  in  such  manner  as  to  intimidate 
said  employees  or  coerce  said  employees  or  any  of  them,  from  rendering  their  service 
or  dischaigm^  their  duties  to  the  Newport  Foundry  &  Machine  Co. 

Also  from  mducing  or  coercing  by  threats,  force,  or  violence  any  of  the  employees 
of  the  Newport  Foundry  &  Machine  Co. 

Also  from  in  any  manner  interfering  with  the  Newport  Foundry  &  Machine  Co.  in 
carrying  on  its  business  in  the  usual  and  ordinary  way. 

Also  from  acting  in  such  a  manner  as  to  intimidate  or  in  any  manner  interfering 
with  or  molesting  any  person  or  persons  who  may  be  employed  by  or  who  may  be 
seeking  employment  with  the  Newport  Foundry  &  Machine  Co.  in  the  operation  of 
its  busmess. 

Also  either  singly  or  in  combination  with  others  from  collecting  in  and  about  the 
approaches  to  the  place  of  business  of  the  Newport  Foundry  &  Machine  Co.  for  the  pur- 
pose of  picketing  or  patrolling  or  guarding  the  streets,  avenues,  gates,  and  approaches 
to  the  place  of  business  of  the  Newport  Foundry  &  Machine  Co.  in  such  a  manner 
as  to  interfere  with  the  business  of  the  Newport  Foundry  &  Machine  Co.  or  its  em- 
ployees, or  in  such  a  manner  %s  to  threaten,  coerce,  or  frighten  any  of  the  employees  ol 
the  Newport  Foundry  <&  Machine  Co.,  or  cause  its  employees  to  leave  and  abandon 
their  employment  with  the  Newport  Foundry  &  Machine  Co. 

Also  from  preventing  any  person  or  persons  from  seeking  employment  with  the 
Newport  Foundry  &  Machine  Co. 

Also  from  interfering  with  the  employees  of  the  Newport  Foundry  &  Machine  Co. 
in  going  to  and  from  their  daily  work  at  the  Newport  Foundry  &  Machine  Co.*s  place 
of  biisiness. 

And  also  from  going  either  si^ly  or  collectively  to  the  homes  of  the  employees  of  the 
Newport  Foundry  &  Machine  Co.,  or  any  or  either  of  them,  for  the  purpose  of  and  in 
such  a  manner  as  to  intimidate  or  coerce  any  or  all  of  said  employees  to  leave  the 
employment  and  service  of  the  Newport  Foundry  &  Machine  Co.,  or  prevent  any 
person  or  persons  from  entering  its  employment  or  service. 

And  also  from  intimidating  and  threatening  in  any  manner  the  wives  and  families 
of  said  employees  at  their  homes  or  elsewhere. 

And  it  is  fiirther  ordered  that  this  order  shall  be  in  force  and  binding  upon  each  of 
the  defendants,  and  all  of  them  named  in  the  bill,  from  and  after  service  upon  them 
of  said  order  by  delivering  to  them  a  copy,  or  by  reading  the  same  to  them,  and  shall  be 
binding  upon  defendants  whose  names  are  alleged  to  be  unknown,  from  and  after  publi- 
cation thereof  by  posting  or  printing,  and  shallbe  binding  upon  all  defendants,  and  all 
other  persons  whatsoever,  from  ana  after  the  time  they  severally  have  knowledge  of 
the  allowance  of  this  order. 
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Which  commandB  and  injunction  vou  are  respectively  required  to  observe  and  obey 
until  our  said  circuit  court  shall  make  further  order  in  the  premises. 

Hereof  fail  not,  under  the  j>enalty  of  the  law  thence  ensuing.  Upon  defendant's 
motion  to  set  aside  the  foregoing  order,  and  the  plaintiffs'  motion  to  perpetuate  the 
same,  both  this  dav  filed,  said  motions  are  set  for  hearinff  on  January  24,  at  9.30 
o'clock  a.  m.,  and  this  injunction  wiU  be  in  force  until  said  hearing. 

Witness  the  Hon.  Melville  W.  Fuller,  Chief  Justice  of  the  United  States,  this  10th 
dav  of  January,  A.  D.  1905,  and  in  the  one  hundred  and  twenty-ninth  year  of  the 
independence  of  the  United  States  of  America. 

Jos.  C.  Finn  ELL, 
Clerk  United  States  CireuU  Court,  Eastern  District  of  Kentucky, 

By  J.  W.  Menzibs,  Depu^. 

Indorsement:  Received  January  12, 1905.  Executed  January  12, 1905,  by  deliver- 
ing a  true  copy  to  James  Petre,  on  January  13  to  Paul  Lindholz,  and  bv  leavmg  a 
true  copy  at  the  usual  residence  of  '*Red  **  Limerick;  also  on  Albert  Sanaer  by  leav- 
ing a  true  copy  at  his  residence,  Newport,  Ky.«  and  Michael  Atterdom  in  the  same 
manner  January  15. 

S.  G.  Shabp,  United  States  Marshal. 
By  Ehmbtt  Orr. 

United  States  Circuit  Court,  Eastern  District  of  Kentucky,  at  Covington,  Ky. 

(Filed  February  9,  1905.) 

JUDGMENT. 

The  Newport  Foundry  &  Machine  Co.  v.  The  Iron  Molders'  Union  of  North  America 

etal. 

This  day  came  the  complainant,  by  James  C.  Wright,  its  attorney,  and  by  letter  ad- 
dressed to  the  court,  which  is  now  filed  and  made  part  of  the  record,  announces  that 
it  has  sold  and  conveyed  all  of  its  property  of  every  kind,  real  and  personal,  wher- 
ever situated,  to  the  Newport  Foundry  Co.,  and  for  tnat  reason  has  no  further  interest 
in  this  proceeding. 

Upon  the  court's  motion  it  is  now  ordered  that  the  bill  of  complaint  herein  be, 
and  the  same  is,  dismissed,  each  party  paying  its  own  costs. 

A.  M.  J.  Cochran,  Judge, 

Circuit  Court  of  the  United  States,  Eastern  District  of  Kentucky.    (Filed  February 

23,  1905.) 


The  Newport  Foundry  <&  Machine  Co.,  complainants, 

•  V. 

The  Iron  Molders'  Union  of  North  America  et  al.,  de- 
fendants. 


Affidavit  of  James  C.  Wright. 


The  affiant,  James  C.  Wright,  states  that  the  complainant  in  this  cause  did  offer  to 
have  an  entry  made  dismissing  the  case,  upon  its  motion,  but  that  defendants  refused 
to  permit  such  entry  unless  complainants  would  also  in  said  order  state  that  the  charges 
by  it  in  its  bill  herein  had  been  made  upon  misinformation  and  that  they  were  untnie 
80  far  as  said  unions  were  concerned;  that  complainant  refused  to  make  any  with- 
drawal of  any  of  said  charges,  insisting  upon  their  truth;  that  it  was  then  proposed  by 
the  defendants  that  the  contemplated  sale  of  t^e  property  should  be  completed  and 
that  an  entry  should  be  drawn  that  neither  party  would  move  to  dismiss  the  case  or 
make  any  motion  to  prevent  a  h  aring  upon  tne  merits;  that  the  complainant  objected 
to  this  entry  for  the  reason  then  given  that  the  sale  of  the  pro]>erty  would  deprive 
it  of  all  financial  interest  in  the  matter  in  controversy  in  the  suit  and  that  it  would 
then  be  impossible  for  it  to  successfully  prosecute  the  action. 

Affiant  says  that  the  complainant  tnen  refused  to  have  such  entry  made  and  that 
for  a  time  the  contemplated  sale  of  the  property  was  abandoned;  that  the  prospective 
purchasers  seemed  very  desirous  of  concluding  the  sale  and  after  hearing  the  matter 
of  said  entry  fully  discussed  endeavored  to  induce  complainant  to  sign  said  entry, 
giving  as  reason  therefor  that  they  felt  certain  that  after  a  sale  of  the  property  was 
made  the  court  would  not  bear  the  cause  and  that  complainant  would  not  be  in  any 
way  injured  by  the  entry.  Affiant  says  'hat  complainant  then  reconsidered  the  mat- 
ter, and  this  affiant,  as  attorney  for  complainant,  then  said  to  defendants  and  their 
cou'-sel,  Martin  M.  Durrett,  that  he  could  not  consent  to  the  signing  of  said  entry  by 
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complainant  unless  he  was  permitted  to  inform  the  Hon.  A.M.  J.  Cochran,  jud^  of 
this  court,  fully  of  all  the  facts  in  reference  to  said  sale,  said  information  to  be  given 
him  by  letter;  that  counsel  for  defendants,  Martin  M.  Durrett,  objected  to  this  com- 
munication, stating  that  he  had  already  informed  the  court  by  telephone,  but  afiSant 
insisted  that  it  was  his  duty  as  attorney  for  complainant  to  inform  the  court  fully  of 
all  the  facts.  It  was  then  agreed  by  aU  the  parties  that  affiant  should  send  said  let> 
ter,  and,  in  pursuance  of  said  agreement  and  strictly  in  accordance  therewith,  he 
wrote  and  sent  the  letter  which  has  been  filed  in  this  case;  that  said  letter  is  not  in 
violation  either  of  the  spirit  or  the  letter  of  said  apeement  in  any  particular  whatever. 
Affiant  says  that  he  kept  a  carbon  copy  of  said  letter,  and  immediately  after  sending 
the  original  exhibited  said  copy  to  some  of  the  defendants  and  purchasers  and  that 
thev  then  agreed  that  it  was  written  exactly  in  conformance  to  tne  arrangement  and 
understanding  before  set  out. 

James  C.  Wbioht. 

« 

Subscribed  and  sworn  to  before  me  by  James  C.  Wright  this  21st  day  of  February, 
1905. 
[seal.]  Benj.  a.  Wright, 

Notary  PubliCj  Campbell  County,  Ky. 

My  commission  expires  January  20,  1908. 

AFFIDAVIT  IN   SUPPORT  OF  MOTION  TO  MODIFY  ORDER  OF  FEBRUARY  9,  1905. 

In  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Kentucky.    (Filed 

February  23,  1905.) 

The  Newport  Foundry  &  Machine  Co.,  etc.,  complainants,  v.  The  Iron  Moldera' 

Union  of  North  America  et  al.,  defendants. 

The  affiant,  Martin  M.  Durrett,  states  that  he  is  the  attorney  for  defendants  herein ; 
that  the  sale  set  out  in  ihe  letter  of  James  C.  Wright,  attorney  for  complainants,  men- 
tioned in  the  order  of  dismissal  herein  of  February  9,  1905,  was  made  to  a  part  of 
these  defendants;  that  complainants  offered  as  one  of  the  conditions  of  said  sale 
that  it  would  move  this  court  to  dismiss  this  cause  at  complainants  costs;  and  the 
purchaser  at  said  sale  would  not  consent  to  the  dismissal  ol  the  cause  unless  com- 
plainants withdrew  all  aUegations  in  the  complaint  hurtful  to  defendants;  this  com- 
plainants declined  to  do. 

It  was  then  agreed  by  the  parties  to  said  sale  that  neither  side  would  seek  a  dis- 
missal of  this  cause  but  would  endeavor  to  bring  same  to  a  trial  on  the  day  set  out. 
to  wit,  February  9,  1905,  and  this  was  done  in  order  that  defendants  might  meet  aaio. 
hurtful  allegations  and  have  an  opi>ortunity  to  prove  their  malicious  falsity  and 
have  this  cause  dismissed  on  its  merits  and  at  complainants  costs;  but  affiant  saya, 
that  in  violation  of  the  spirit  of  said  agreement,  complainants*  attorney  addressed  tne 
aforesaid  letter  to  this  court,  which  had  the  same  effect  as  a  motion  on  the  part  of 
complainants  to  dismiss  this  cause,  and  said  cause  was  dismissed  accordingly. 

The  agreement  above  mentioned  is  filed  herewith  as  part  hereof. 

Martin  M.  Durrbtt. 

Subscribed  and  sworn  to  before  me  by  Martin  M.  Durrett,  this  17th  day  of  February, 
1905. 

Frank  McVey,  Notary  Public. 

United  States  Circuit  Court,  District  of  Kentucky,  at  Covington. 

The  Newport  Foundry  &  Machine    Co.  r.  The    Iron   Molders*    Union  of   North 

America,  etc. 

It  is  agreed  by  the  parties  in  this  case  that  this  case  shall  come  to  trial  upon  Feb- 
ruary 9. 1905,  and  that  neither  party  will  move  to  dismiss  its  case  or  make  any  motion 
that  will  prevent  a  hearing  upon  the  merits. 

Martin  M.  Durrett, 

Attorney  for  the  Defendants. 
James  C.  Wright, 

Attorney  for  the  Complainants. 
The  Newport  Foundry  &  Machine  Co., 
By  Henry  J.  Weber,  President. 

Newport,  Ky.,  January  28,  1905, 
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Thb  United  States  op  America,  Eastern  District  of  Kentucky ^  set: 

I,  J.  W.  Menzies,  clerk  of  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky,  do  hereby  certify  that  the  foregoing  are  true  and  correct  copies 
of  the  bill  of  complaint;  affidavit  of  Henry  Weber,  Fred  Sohl,  James  O'Brien,  John 
P.  Magel,  Theodore  Bush,  George  Kohnen,  James  Fitzsimmons,  G.  Schneider,  W.  J. 
Sutton,  Fred  Vetter,  Daniel  Riedel,  H.  H.  Deputy,  and  August  Helmbold;  order  of 
injunction;  affidavits  of  F.  N,  Shanlejr,  Fred  Sohl,  William  Weber,  Joseph  Plamer, 
William  Ene,  John  Bacel,  Martin  Bauries,  Albert  Holz,  Jacob  Kellar,  Edward  Kellar, 
and  Jacob  Schardt;  writ  of  injunction  with  return;  judgment;  affidavit  of  James  C. 
Wright;  and  affidavit  in  support  of  motion  to  modify  onier  of  dismissal  as  the  same 
appear  from  the  records  and  files  of  this  office  in  the  matter  set  out  in  the  caption 
hereto. 

Witness  my  hand  as  clerk  and  the  seal  of  said  court,  at  Covington,  this  1st  day  of 
July,  A.  D.  1912,  and  of  our  independence  the  one  hundred  and  thirty-sixth  year. 

•  J.  W.  Menzibs,  CUrk^ 
By  S.  W.  Stagey. 

BILL  OF  COMPLAINT. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio,  Western 

Division.     In  equity. 

The  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  organized  under  the  laws  of  the 
State  of  Kentucky,  complainant,  v.  The  Iron  Holders  Union  of  North  America, 
Joseph  F.  Valentine,  president;  E.  J.  Denney,  secretary;  Victor  Kleiber,  assistant 
secretary;  R.  H.  Metcalf,  financier;  John  P.  Frey,  editor;  Iron  Molders  Union  No.  4, 
Daniel  Twohig,  president,  Henry  Hinnenkamp,  business  agent;  Iron  Molders  Union 
No.  20,  Henry  Hinnenkamp,  business  agent;  Iron  Molders  Union  No.  432,  John 
Prindle,  president^  Henry  Hinnenkamp,  busine&s  agent,  and  William  Obeijohn, 
secretary.     In  equity. 

To  the  judges  of  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  OMo^ 
Western  Division^' 

The  complainant,  The  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  duly 
oiiganized  under  the  laws  of  the  State  of  Kentucky,  and  a  resident  of  said  State,  brings 
this,  its  bill,  a^inst  the  Iron  Molders  Union  of  North  America,  Joseph  F.  Valentine, 
president;  E.  J.  Denney,  secretary;  Victor  Kleiber,  assistant  secretary;  R.  H.  Metcalf, 

Hem 

John 

nesB  agent,  citizens  of  the  State  of  Ohfo,  in  Hamilton  County  of  said  State,  and  Iron 

Molders  Union  No.  20,  citizens  of  Kentucky,  in  Kenton  County  of  said  State,  but 

having  its  principal  place  of  business  and  actine  through  its  business  agent,  Henry 

Hinnenkamp,  in  Cincinnati,  Hamilton  County,  Ohio. 

And  thereupon  your  orator  complains  and  says: 

First.  That  the  matters  in  dispute  in  the  above-entitled  suit  exceeds,  exclusive  of 
interests  or  costs,  the  sum  of  $2,000.  That  it  is  a  corporation  duly  organized  and 
existing  imder  and  in  virtue  of  the  laws  of  the  State  of  Kentucky  as  aforesaid,  for  the 
purpose,  among  others,  of  manufacturing  and  selling  gray  iron  castings;  that  it  is  now 
anqfor  a  number  of  years  last  past  has  been  engaged  in  said  business;  that  it  has 
maintained  and  now  lias  a  large  loundry  in  the  city  of  Newport,  County  of  Campbell, 
State  of  Kentucky,  and  until  the  happening  of  the  grievances  hereinafter  stated  has 
manufactured  at  said  foundry  and  sola  and  shipped  therefrom  large  quantities  of  said 
casting;  that  it  has  a  large  capital  invested  in  said  business;  and  that  the  successful 
operation  of  said  business  requires  it  to  employ  and  it  has  been  accustomed  to  employ 
in  said  foundry  about  100  men. 

Your  orator  further  states  that  the  men  so  employed  by  it  belonged  to  the  trades- 
unions,  which  are  distinct  and  organized  associations  in  Cincinnati  and  vicinity, 
defendants  hereto,  each  having  regular  executive  officers  and  bearing  the  following 
names,  viz,  the  Iron  Molders  Union  of  North  America,  bein^  the  national  order  of  iron 
molders,  Iron  Molders  Union  No.  4,  Iron  Molders  Union  No.  20,  and  Iron  Molders 
Union  No.  432. 

That  these  lodges  are  secret  organizations  and  conduct  all  their  business  affairs  in 
privacy  and  secrecy,  and  each  has  complete  control  over  its  members  respectively,  and 
complainant  is  unable  to  obtain  the  names  of  the  executive  officers  of  said  lodges  or  of 
their  members  respectively  for  that  reason,  except  the  following:  The  Iron  Molders 
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Union  of  North  America,  Joseph  F.  Valentine,  president;  E.  J.  Denney,  secretary; 
Victor  Kleiber,  aasistant  secretary*  R.  H.  Metcalf,  financier;  John  P.  Frey,  editt^; 
Iron  Molders  Union  No.  4,  Daniel  Twohiff,  president,  Henry  Hinnenkamp,  secretary 
and  business  agent;  Iron  Molders  Union  No.  20,  Henry  Hiixnenkamp,  business  agent, 
and  Iron  Molders  Union  No.  432,  John  Prindle,  president,  WiUiam  Oberjohn,  secre- 
tary, and  Henry  Hinnenkamp,  business  ittent;  and  that  they  are  all  acting  through 
aaid  defenduits,  Henrv  Hinnenkamp  and  Joseph  F.  Valentine,  in  maintaining,  direct- 
ing, and  conducting  tne  present  strixe. 

Second.  Your  orator  complains  that  prior  to  September  3,  1904,  the  said  defendant 
unions,  through  their  said  several  executive  officers  and  their  members,  entered  into 
an  unkwful  conspiracy  and  agreement  among  themselves  and  divers  other  persons 
now  unknown  to  complainant  (who  it  prays  may  be  made  defendants  hereto  on  dia- 
covery  of  their  names),  to  form  and  cany  into  execution  a  strike  in  11  of  the  manufac- 
turing concerns  emplovuig  molders  in  Cincinnati  and  vicinity,  including  the  foundry 
of  this  complainant;  tnat  the  object  of  such  strike  was  to  break  up  the  employment, 
whether  the  same  was  existing  by  contract  or  otherwise,  of  all  molders  engaged  m  com- 
plainant's foundry,  and  through  such  means  or  any  other  means  that  might  be  found 
necessary  force  them  to  withdraw  and  desist  from  work  in  complainant's  said  foundry, 
and  to  prevent  others,  not  members  of  such  unions,  from  accepting  employment 
therein,  and  to  stop  aod  destroy  complainant's  business  and  to  deprive  it  of  its  em- 
ployees and  drive  them  away,  and  to  prevent  others  not  theretofore  so  employed  and 
not  members  of  any  of  said  unions  from  filling  the  places  so  made  vacant;  also  to  persist 
in  this  unlawful  course  and  conspiracy  until  and  unless  certain  exactions  made  by  said 
defendant  unions  upon  complainant  were  complied  with,  and  that  the  exactions  so 
made  were  in  substance  and  effect  as  follow  : 

First.  That  on  and  after  August  1,  1904,  the  minimum  rate  of  wages  to  be  paid  to 
floor  molders  shall  be  $3.20  per  day,  and  to  bench  molders  |3  per  day.  and  to  coremakers 
$2.50  per  day  of  10  hours. 

Second.  That  all  overtime,  except  in  cases  of  accident  or  causes  beyond  control  not 
consuming  more  than  30  minutes'  time,  shall  be  paid  for  at  the  rate  of  time  and  one- 
half  time,  and  double  time  for  Sundays  and  legal  holidays,  to  wit,  Fourth  of  July, 
Labor  Day,  Thanksgiving  Day,  and  Christmas. 

Third.  All  local  conditions  for  molders  to  remain  in  force  as  heretofore. 

Your  orator  further  states  that  the  execution  of  said  conspiracy  was  be^im  on  the 
6th  day  of  September,  1904.  through  and  in  pursuance  of  an  order  made  and  issued  by 
direction  of  the  defendant  lodges  acting  through  their  executive  officers  and  said  de- 
fendants, Henry  Hinnenkamp  and  Joseph  F.  Valentine;  that  in  obedience  to  said  order 
nearly  all  of  the  employees  of  complainant  auit  work  on  that  day  and  refused  to  con- 
tinue in  the  employ  of  complainant,  and  tnereupou  and  thereafter  through  various 
means  said  defendants  and  said  conspirators  prevented  complainant  from  filling  the 
vsw^ncies  so  made,  and  so  succeeded  in  practically  stopping  the  complainant's  busi- 
ness; that  among  the  means  resorted  to  by  said  conspirators  was  and  is  that  of  selecting 
and  detailing  large  numbers  of  persons  called  pickets  to  constantly  watch  and  baset 
the  approaches  to  complainant's  foundry,  and  to  congregate  at  and  near  said  foundry 
in  large  numbers  to  intimidate  and  coerce  by  threats,  abuse,  violence,  and  other 
means  persons  willing  and  attempting  to  approach  complainant's  foundry  for  the  pur- 

§ose  01  entering  into  the  employment  and  work  of  complainant,  and  likewise  to  intuni- 
ate  and  coerce  by  like  me»isure3  such  of  said  persons  as  have  succeeded  or  shall  suc- 
ceed in  reaching  complainant's  foundry  and  entering  upon  work  there  in  the  place 
of  the  strikers  when  such  persons  are  going  to  or  leaving  tneir  said  work;  such  threats, 
abuse,  and  violence  consisting  in  substance  and  effect  of  statements  made  by  said 
pickets  to  the  persons  aforesaid  that  such  pickets  and  the  union  members  generally 
will  succeed  in  said  strike  and  will  return  to  their  old  employment  and  will  not  then 
suffer  said  persons  to  work  in  their  presence  in  this  city  or  vicinity  or  in  the  presence 
of  any  other  union  men  in  any  other  city,  declaring  they  will  take  and  distribute  their 
photographs  for  the  purpose  of  identification  and  ostracism  and  exclusion  from  work 
at  any  place  or  time;  consisting  also  of  epithets  used  against  the  persons  so  seeking 
and  desirous  of  entering  into  and  continuing  in  such  employment,  such  as  "traitors" 
and  *' scabs, "  at  the  same  time  laying  violent  hold  upon  their  persons  and  pushing  and 
jerking  them  amid  jeers  and  laughter  which  terrorize  them  and  are  calculated  to  and 
do  humiliate  and  disgrace  them  among  the  classes  they  are  accustomed  to  associate 
and  work  with;  consisting  also  in  some  instances  of  actual  assaults  upon  such  persons; 
and  consisting  also  of  visits  to  their  homes  where  threats  of  assaults  and  batteries 
upon  the  persons  so  seeking  or  continuing  employment  with  complainant  are  made  to 
their  wives,  mothers,  sisters,  or  other  helpless  and  dependent  members  of  their  familiee 
unless  the  latter  will  promise  to  use  and  employ  their  influence  to  prevent  such  persons 
from  working  or  offering  to  work  and  from  keeping  their  contracts  to  work  against  the 
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fiat  of  the  unions  or  the  wishes  of  the  pickets  and  strikers,  and  said  defendants  so 
frighten  them  into  making  entreaties  ana  otherwise  exerting  their  influence  to  prevent 
such  persons  from  entering  or  continuing  in  such  employment;  that  by  these  andsimilar 
acts  said  pickets  have  taken  and  kept  away  from  complainant  all  the  men  it  has  been 
able  to  emplov,  and  have  materially  and  irreparably  impaired  and  injured  its  said 
business,  and  put  for  such  acts  the  places  of  saia  employees  could  and  would  easily  be 
filled  by  persons  willing  and  anxious  to  work. 

Your  orator  further  states  that  the  pickets  so  detailed  for  and  placed  and  kept  at 
conplainant's  foundry  are  not  all  kept  there  continuously,  but  many  of  them  are 
changed  from  day  to  day  from  one  foundry  to  another,  though  all  were  engs^ed  in  a 
common  purpose  to  accomplish  a  common  end,  to  wit,  to  prevent  persons  willing 
to  work  from  entering  or  continuing  in  the  employment  of  complainant;  that  another 
object  as  well  as  the  result  of  these  changes  of  pickets  from  place  to  place  is  to  prevent 
complainant  from  obtaining  all  the  names  of  the  pickets  and  so  from  enforcing  com- 
plainant's lawful  rights  in  the  promises;  that  the  changes  made  are  accomplished 
oy  sending  former  employees  of  said  complainant  to  some  other  foundry,  and  former 
employees  of  that  foundry  to  complainant  s  foundry,  and  so  on  through  the  entire  list 
of  manufacturing  concerns  affected  by  the  conspiracy  and  strike  aforesaid;  that  the 
pickets  so  detailed  and  placed  were  at  the  time  the  strike  was  ordered  and  com- 
menced as  aforesaid,  mostly  taken  from  their  respective  shops,  including  the  shop  or 
fbundrv  of  this  complainant,  and  placed  around  the  same  to  do  and  perform  the  acts 
hereinbefore  recited,  but  the  succession  of  changes  was  soon  thereafter  commenced 
and  has  ever  since  been  carried  out  in  the  manner  aforesaid. 

Your  orator  further  states  that  the  congregations  of  persons  commonly  called  pickets, 
to  patrol  and  control  the  approaches  to  and  surroundings  of  complainant's  foundry, 
ana  the  loitering  and  boisterous  conduct  of  such  persons,  are  calculated  to  and  ao 
attract  other  unemployed  and  lawless  characters  in  such  numbers  as  to  menace  and 
intimidate  other  persons  who  are  willing  to  go  to  and  from  said  foundry  as  ordinary 
machinists  and  laborers  do  when  engaged  in  work  therein;  that  the  collections  of 
some  of  the  same  persons  and  others  employed  and  engaged  in  said  strike  who  inter- 
cept persons  who  are  so  willing  to  work  at  complainant's  foundry  either  in  going  to 
the  same  or  away  from  the  same,  from  or  to  their  homes,  and  who  congregate  at  the 
homes  of  such  persons,  and  there  make  the  threats  and  do  the  acts  hereinbefore  re- 
cited, are  likewise  calculated  to  and  do  attract  other  idle  persons  who  unite  and 
join  in  the  performance  of  the  acts  mentioned ;  that  such  conduct  and  all  these  acts 
irreparably  affect  and  injure  complainant's  property  and  business  aforesaid,  and  pre- 
vent it  from  carrying  on  said  business  or  pursuing  its  lawful  rights  and  privileges  in 
connection  therewith;  and  that  the  said  conduct  and  several  acts  hereinbefore  com- 
plained of,  done  and  performed  on  the  part  of  the  defendants  and  those  associated 
with  them,  those  names  are  not  given  for  reasons  hereinbefore  stated,  have  con- 
tinued ever  since  September  6,  1904,  and  will  continue  unless  the  relief  prayed  for 
herein  is  granted,  ana  that  said  acts  cause  not  only  irreparable  damage  to  the  property, 
rights,  and  business  of  the  compalinant,  but  they  constitute  and  are  a  continuing 
nuisance  to  the  same;  that  the  most  if  not  all  of  tne  defendants  are  persons  of  little 
or  no  means,  and  would  be  unable  to  respond  in  an  action  of  damage  Drought  against 
them  by  complainant  for  and  on  account  of  the  acts  and  things  herein  alleged,  and 
for  which  acts  and  things  the  complainant  is  without  remedy,  save  and  except  in  a 
court  of  equity. 

Your  orator  further  states  that  the  persons  other  than  those  named  as  defendants 
herein,  and  who  have  been  congregating  and  loitering  in  front  of  and  in  the  neighbor- 
hood of  complainant's  foundry,  and  have  been  thereby  aiding  and  abetting  said  de- 
dendants  in  the  unlawful  acts  by  them  done,  as  hereinbefore  stated,  are  too  numerous 
for  complainant  to  make  them  all  parties  to  this  bill,  even  if  complainant  could  obtain 
their  names,  which  it  can  not  do,  but  complainant  avers  and  shows  that  the  members 
of  the  said  several  defendant  lodges  are  in  combination,  and  are  associated  together 
in  an  unlawful  enterprise,  and  that  complainant  should  not  be  obliged  to  make  all 
said  members  of  said  interference  with  tne  business  of  said  complainant,  parties  to 
this  bill,  but  that  complainant  should  be  permitted  to  proceed  against  the  representa- 
tives of  said  defendant  lodges,  to  wit,  their  executive  officers,  together  with  said 
defendants  Henry  Hinnenkamp  and  Joseph  F.  Valentine,  and  such  other  members 
of  said  lodges  whose  names  may  from  time  to  time  be  ascertained  and  who  are  guilty 
of  the  unlawful  practices  herein  alleged. 

To  the  end  that  your  orator  may  obtain  the  relief  to  which  it  is  justly  entitled  in  the 
premises,  it  now  prays  the  court  to  grant  it  due  process  by  subpcenas  directed  to  said 
defendants  hereinbefore  named,  requiring  and  commanding  eich  of  thoin  to  appear 
herein  and  answer,  but  not  under  oath,  the  same  being  expressly  waived,  the  several 
allegations  in  this,  your  orator's  bill,  contained. 
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And  your  orator  further  pra^B  the  court  to  now  grant  it  a  writ  of  injunction,  until  the 
further  order  and  decree  of  this  court,  in  the  premifies,  restraining  and  enjoining  the 
said  defendants,  and  each  of  them,  their  agents,  servants,  employees  ana  memben 
and  any  and  all  other  persons  that  may  be  associated  with  them  in  committing  the  acts 
and  greviances  complained  of  in  said  bill,  from  in  any  manner  interfering  with,  hinder- 
ing, obstructing  or  stopping;  any  of  the  business  of  the  complainant  or  its  agents, 
servants,  or  employees  in  the  operation  of  its  said  foundry,  or  in  bringing  materials 
to  the  same  or  taking  manufactured  castings,  goods  or  proaucts  away  m>m  the  same 
to  any  place  desired;  and  from  entering  upon  the  grounoB  or  premises  of  complainant 
for  the  purpose  of  interfering  with,  hindering  or  obstructing  or  stopping  its  ousineas 
in  any  form  or  manner;  and  from  compelling  or  inducing  or  attempting  to  compel  or 
induce  by  threats,  intimidation,  coercion,  force,  or  violence  any  of  the  employees  of 
complainant,  or  persons  wishing  or  willing  to  become  such,  to  refuse  or  fail  to  perform 
their  duties  as  such  employees,  whether  under  contract  or  otherwise,  or  to  refuse  or 
fail  to  become  such  employees;  and  from  compelling  or  inducing,  or  attempting  to 
compel  or  induce  by  threats,  intimidation,  coercion,  force,  fraud,  or  violence,  any  of 
the  employees  of  complainant  to  leave  the  service  or  employment  of  complainant; 
and  from  doing  any  act  whatever  in  furtherance  of  any  conspiracy,  comoination, 
agreement,  or  design  to  obstruct  or  impede  complainant  or  any  of  its  officers  or  employ- 
ees in  the  free  and  unhindered  control  of  its  business;  and  irom  ordering,  directing, 
aiding,  assisting,  or  abetting  in  any  manner  whatever  any  person  or  persons  to  commit 
any  of  the  acts  aforesaid;  and  from  congre^ting  at  or  near  the  premises  of  complain- 
ant in  Newport,  Ky.,  for  the  purpose  of  intimidating  or  coercing  or  in  any  manner 
impeding  its  employees,  or  other  persons  willing  to  become  such,  or  coercing  them  or 
preventing  them  from  renderinj^  their  service  to  complainant,  and  from  inducing  or 
coercing,  by  threats  or  fraud,  said  employees  or  other  persons  willing  to  become  sudi 
to  leave  or  abstain  from  entering  the  employment  of  complainant  and  from  interfering 
b)r  threat  or  any  other  act  of  intimidation,  with  the  complainant  in  carrying  on  its 
said  business  in  its  usual  and  ordinary  way;  and  from  in  any  way  interfering  with  and 
molesting  any  person  or  persons  who  mav  be  employed  or  seeking  employment  by 
complainant  in  the  operation  of  its  foundry  or  business;  and  from  collecting  in  ana 
about  the  approaches  to  complainant's  foundrv  for  the  purpose  of  picketing,  besetting, 
patrolling,  or  guarding  the  streets,  avenues,,  doors,  gates,  and  approaches  to  the  prop- 
erty of  complainant  for  the  purpose  of  intimidating,  threatening  or  coercing  or  in  any 
manner  impeding  any  of  the  employees  of  complainant  or  any  person  seeking  the  em- 
ployment of  complainant,  and  from  interfering  with  the  employees  of  said  complain- 
ant or  with  other  persons  in  going  to  and  from  the  foundry  or  property  of  complainant 
in  the  prosecution  of  theu*  daily  work  or  other  business  to  be  there  done,  and  from  going 
either  singly  or  collectively  to  the  homes,  boarding  houses,  or  habitation  of  complain- 
ant's employees  or  of  any  person  wishing  to  become  such,  for  the  puipose  of  intimi- 
dating or  coercing  any  or  all  of  them  to  leave  the  employment  of  complainant  or  from 
entering  its  employment  and  as  well  from  intimidating  or  threatening  in  any  manner 
the  rolatives,  wives,  and  families  or  any  of  the  members  thereof  of  said  employees  of 
complainant,  at  their  said  homes  or  elsewhere. 

And  your  orator  further  prays  that  upon  final  hearing  hereof  the  foregoing  injunction 
may  be  made  perpetual,  and  that  sucn  other  and  further  relief  may  be  granted  it  in 
the  premises  as  shall  seem  to  the  court  to  be  just  and  equitable. 

GhAS.  F.  WiLLlAJfS, 

Attorney  for  ComplainanU 

State  of  Ohio,  HamUum  County,  ss: 

Henry  J.  Weber,  being  first  duly  sworn,  says  that  he  is  secretary-treasurer  of  the 
Newport  Iron  &  Brass  Foundry  Co.,  a  corporation,  complainant  in  the  above  bill  of 
complaint,  and  that  the  facts  stated  in  said  bill  of  complaint,  when  stated  on  informa- 
tion and  belief,  he  verily  believes  to  be  true;  and  that  the  facts  otherwise  stated 
therein  are  true. 

Henbt  J.  Webbr. 

Subscribed  and  sworn  to  before  me  this  22d  day  of  September,  1904. 

[seal.]  Frank  P.  Garrison, 

Notary  Public^  Hamilton  County ^  Ohio, 


LIMITING   FEDERAL   INJUNCTIONS.  795 


WRIT  OF  INJUNCTION. 


In  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio,  Western 

Division. 

The  Newport  Iron  &  Braas  Foundry  Co.,  a  corporation  organized  under  the  laws  of  the 
State  of  Kentucky,  complainant,  t?.  The  Iron  Holders'  Union  of  North  America, 
Joseph  F.  Valentine,  president;  £.  J.  Denney,  secretary;  Victor  Kleiber,  assistant 
secretarv;  R.  H.  Metcalf,  financier;  John  P.  Frey,  editor;  Iron  Molders*  Union 
No.  4,  Daniel  Twohig,  president;  Henry  Hinnenkamp,  business  agent;  Iron  Mold- 
era'  Union  No.  20,  Henry  Hinnenkamp,  business  agent;  Iron  Molders'  Union  No. 
432,  John  Prindle,  president;  Henry  Hinnenkamp,  business  agent,  and  Willi&m 
Oberjohn,  secretary,  defendants.    In  equity. 

Now,  on  this  day  comes  the  complainant,  by  its  counsel,  and  having  filed  its  bill  of 
complainiL  moved  thereon,  and  upon  the  aJffidavits  of  Henry  J.  Weber,  Fred  Wagner^ 
Edward  Kellar,  James  Shanks,  Pole  Harrison,  and  Frank  York,  filed  in  this  case,  for 
an  injunction  against  the  defendants,  restraining  them,  and  each  of  them,  as  prayed 
for  in  said  bill  of  complaint. 

It  is  therefore  ordered  and  decreed  that  upon  plaintiff  giving  bond  in  the  sum  of 
$1,000,  the  said  defendants,  The  Iron  Moldera'  Union  of  Korth  America,  Joseph  F. 
Valentine,  president;  E.  J.  Denney,  secretary;  Victor  Kleiber,  assistant  secretary: 
K,  H.  Metcalf,  financier;  John  P.  Frey,  editor;  Iron  Molders'  Union  No.  4,  Daniel 
Twohig,  president;  Henry  Hinnenkamp,  business  agent;  Iron  Moldera'  Union  No.  20, 
Henry  Hinnenkamp^  business  agent^  Iron  Moldera'  Union  No.  432,  John  Prindle, 
president;  Henry  Hinnenkamp,  busmess  agent,  and  William  Oberjohn,  secretary, 
their  confederates,  servants,  or  agents,  and  any  and  all  persons  aiding  and  abetting 
them,  or  any  of  them,  now  or  hereafter,  be  enjoined  to  absolutely  desist  and  refrain — 

From  hindering,  obstructing,  or  stopping  any  of  the  business  of  the  Newport  Iron 
A  Brass  Foundry  Co.,  in  the  city  of  Newjwrt,  Campbell  County,  Ky.,  or  elsewhere. 

Also  from  entering  upon  the  grounds  or  places  where  the  employees  of  the  Newport 
Iron  &  Brass  Foundry  Co.  are  at  work  for  the  purpose  of  and  in  such  a  manner  as  to 
interfere  with,  hinder,  or  obstruct  the  business  of  the  Newport  Iron  &  Brass  Foundry 
Co.  in  any  manner  whatsoever. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce,  by  threats^ 
intimidation,  force,  or  violence,  any  of  the  employees  of  the  Newport  Iron  &  Brass 
Foimdry  Co.  to  refuse  or  fail  to  do  then*  work  or  discharge  their  duties  as  such  employees. 

Also  nom  compelling  or  inducing  or  attempting  to  compel  or  induce,  by  threats, 
intimidation,  force,  or  violence,  any  of  the  employees  of  me  Newport  Iron  &  Brass 
Foundry  Co.  to  leave  ita  service. 

Also  from  preventing  or  attempting  to  prevent  any  person  or  persons,  by  threats, 
intimidation,  force,  or  violence,  from  freely  entering  into  the  service  or  employment 
or  continuing  in  the  service  and  employment  of  the  Newport  Iron  &  Brass  Foundry  Co. 

Also  from  compelling  or  inducing  or  attempting  to  compel  or  induce,  by  threats, 
intimidation,  force,  or  violence,  any  person  or  persons  whomsoever  from  assisting  ana 
aiding  the  Newport  Iron  &  Brass  Foundry  Co.  in  the  conduct  of  its  business,  and  from 
doing  any  act  whatever  in  furtherance  of  any  conspiracy  or  combination  to  restrain 
or  OMtruct  the  operation  of  the  business  of  the  Newport  Iron  &  Brass  Foundry  Co. 

Also  from  ordering,  aiding,  assisting,  or  abetting,  in  any  maimer  whatever  any 
person  or  persons  to  commit  any  or  either  of  the  acts  aforesaid. 

Also  from  congregating  or  being  upon  or  about  the  sidewalks,  streets,  alleys,  or 
approaches  adjoining  or  adjacent  to  where  the  said  employees  of  said  Newport  Iron  & 
Brass  Foundry  Co.  may  be  for  the  purpose  and  in  such  a  manner  as  to  intimidate  said 
employees  or  coerce  said  employees  or  any  of  them  from  rendering  their  service  or 
diflchareing  their  duties  to  the  Newport  Iron  &  Brass  Foundry  Co. 

Also  from  inducing  or  coercing  by  threats,  force,  or  violence  any  of  the  employees 
of  the  Newport  Iron  &  Brass  Foundry  Co. 

Also  from  in  any  manner  interfering  with  the  Newport  Iron  &  Brass  Foimdry  Co.  in 
carrying  on  its  business  in  the  usual  and  ordinary  way. 

Also  Srom  acting  in  such  a  manner  as  to  intimidate  or  in  any  manner  interfering  with 
or  molesting  any  person  or  persons,  who  may  be  employed  by  or  who  may  be  seeking 
employment  with  the  Newport  Iron  &  Brass  Foundry  Co.  in  the  operation  of  its 
busmess. 

Also  either  singly  or  in  combination  with  others  from  collecting  in  and  about  the 
approaches  of  the  place  of  business  of  the  Newport  Iron  &  Brass  Foundry  Co.  for  the 
purpose  of  picketing  or  patrolling  or  guarding  the  streets,  avenues,  gates,  and  ap- 
proaches to  the  place  of  ousiness  of  the  Newport  Iron  A  Brass  Foundry  Co.  in  such 
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a  manner  as  to  interfere  with  the  businees  of  the  Newport  Iron  &  Brass  Foundry  Go. 
or  its  employees  or  in  such  a  manner  as  to  threaten,  coerce,  or  frighten  any  of  the  em- 
ployees of  the  Newport  Iron  &  Brass  Foundry  Co.,  or  cause  its  employees  to  leave  and 
abandon  their  employment  with  the  Newport  Iron  &  Brass  Foundrv  Co. 

Also  from  preventing  any  person  or  persons  from  seeldng  employment  with  the 
Newport  Iron  A  Brass  roundry  Co. 

Also  from  interfering  with  the  employees  of  the  Newport  Iron  &  Brass  Foundry  Co. 
in  going  to  and  from  their  daily  work  at  the  Newport  Iron  A  Brass  Foundry  Co.'s  place 
of  businesB. 

And  also  from  going  either  singly  or  collectively  to  the  homes  of  the  employees  of  the 
Newx>ort  Iron  &  Brass  Foundry  Co.  or  any  or  eitner  of  them  for  the  purpose  of  and  in 
such  a  manner  as  to  intimidate  or  coerce  any  or  all  of  the  said  employees  to  leave  the 
employment  and  service  of  the  Newport  Iron  &  Brass  Foundry  Co.,  or  prevent  any 
person  or  persons  from  entering  its  employment  or  service. 

And  also  from  intimidating  and  threatening  in  any  manor  the  wives  and  families 
of  said  employees  at  their  homes  or  elsewhere. 

And  it  is  further  ordered  that  this  order  shall  be  in  force  and  binding  upon  each  of 
the  defendants,  and  all  of  them  named  in  the  bill,  from  and  after  service  upon  them 
of  said  order  by  delivering  to  them  a  copy  or  by  reading  the  same  to  them,  and  shall 
be  binding  upon  defendants  whose  names  are  alleged  to  be  unknown  from  and  after 
publication  tnereof  by  posting  or  printing,  and  shall  be  binding  upon  all  defendants 
and  all  other  person  whatsoever  from  and  after  the  time  they  severally  have  knowledge 
of  the  allowance  of  this  order. 

AFFIDAVrr  OF   EDWARD   KELLAR. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio,  Western 

Division. 

The  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  organized  under  the  laws  of  the 
State  01  Kentucky,  complainant,  v.  The  Iron  Molders*  Union  of  North  America, 
defendants.    No.  5929. 

State  of  Kentucky,  Campbell  County: 

Affiant  Edward  Kellar  being  duly  sworn  says  that  he  is  25  years  of  age  and  lives  at 
608  Powell  Street,  Newport,  Ky. ;  tnat  he  is  a  molder  by  trade  and  has  been  so  engaged 
for  about  two  and  a  half  years,  and  has  been  employed  as  such  in  the  Newport  Iron  A 
Brass  Foundry,  of  Newport,  Ky.,  since  July  13,  1904,  up  to  the  present  date.  Affiant 
says  that  on  Wednesday  evening,  September  7,  1904,  two  men  came  to  his  (affiant's) 
house  on  Lowell  Streot,  one  of  whom  nad  a  cane  in  his  hand.  They  both  opened  the 
gate  and  came  in  to  the  kitchen  door  and  asked  affiant  out  and  amant  refused  to  go. 
Affiant  asked  them  to  come  in,  which  they  did  and  sat  down.  They  asked  affiant  to 
go  out  with  them  on  the  strike  and  the  affiant  says  he  would  not  give  them  any  satis- 
faction. They  then  said  "If  you  will  not  go  out  it  will  not  take  us  long  to  get  a  crowd 
and  boat  hell  out  of  you.  '*  One  of  the  men  rapped  affiant  on  the  leg  with  his  cane  as 
they  all  stood  at  the  door  and  said  "Say,  partner,  you  had  better  come  and  go  out 
with  us. "  Affiant  says  that  his  (affiant^s)  wife  was  present  and  heard  all  of  the  con- 
versation that  took  place  and  that  the  two  men  were  there  about  half  an  hour  talking 
with  affiant.  Affiant  says  further  that  on  Tuesday,  September  6, 1904,  one  named  Bill 
Moelk,  a  molder,  before  employed  at  said  aforementioned  place,  came  to  affiant  and 
called  him  out  of  the  foundry  building  and  ureed  affiant  to  quit  his  place  at  said  foun- 
dry. When  affiant  refused  to  do  so,  said  MoelK  said  "Well,  you  know  whats  what"  in 
a  threatening  manner,  calculated  to  put  affiant  in  name.  Affiant  says  one  of  the  men 
who  came  to  his  house  as  stated  is  named  James  Moore,  and  was  formerly  employed  as 
a  molder  at  said  foundry. 

Ed.  Kellab. 

Subscribed  and  sworn  to  by  the  affiant,  Edward  Kellar,  before  me  this  20th  day  of 
September,  1904. 
[SEAL.]  Henry  C.  Dumont, 

Notary  Public,  Campbell  County,  Ky, 
My  commission  expires  January  11,  1906. 


LIMITING   FEDERAL.  INJUNCTIONS.  797 

AFFIDAVIT  OF  HENRY  J.    WBBBB. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio,  Western 

Division. 

The  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  organized  under  the  laws  of 
the  State  of  Kentucky,  complainant,  v.  The  Iron  Molderp'  Union  of  North  America 
et  al.,  defendants. 

Stats  of  Kentucky,  County  of  Campbell: 

Henry  J.  Weber,  35  years  of  age,  being  duly  sworn  says  that  he  is  a  resident  of 
Newport,  Kv.,  and  his  occupation  is  that  of  general  manager  of  the  Newport  Iron  <fe 
Brass  Foundry  Co.,  incorporated  in  Campbell  County,  Ky.,  situated  at  Twelfth  and 
Lowell,  Newport,  Ky.,  and  that  he  has  been  employed  as  such  since  February,  1900, 
and  that  on  the  3d  day  of  September,  1904,  a  strike  was  declared  in  said  foundry  by 
the  molders  who  left  tlie  founary  premises  in  a  body  and  sint^e  that  time  same  molders, 
to  wit,  Paul  Lindholz,  Louis  Felaman,  Henry  Santel,  Albert  Deitrich,  Herman  Ball- 
man,  Phillip  Schrader,  Emil  Diehl,  Wm.  Treslar,  Joseph  Beyer,  Geoi^ge  Nie,  Fred 
Ballman,  Daniel  Velten,  Robert  Fulner,  William  Moelk,  Nicalous  Attendom,  Albert 
Sanders,  Albert  Beming,  Henry  Drees,  Charles  Braun,  Abner  Peirce,  William  Nie, 
Hennr  Lewedaz,  James  Moore,  James  Wolf  have  at  different  times  picketed  the 
founary  from  6  o'clock  in  the  morning  till  the  said  foundry  was  closed  in  the  evening 
at  no  time  being  less  than  5  and  sometimes  10  and  15  in  one  day,  until  the  17th  day  of 
September  the  following  were  seen  by  affiant:  Paul  lindholz,  Louis  Feldman,  Albert 
Deitrich,  Herman  Ballman,  Phillip  Schrader,  Emil  Diehl,  William  Treslar,  Joseph 
Beyer,  Fred  Ballman,  Daniel  Velten,  Robert  Fulner,  William  Moelk,  Albert  Sanders, 
Ben  (sometimes  known  as  Babbie)  Beming,  Charles  Braun,  Abner  Peirce,  Wm.  Nie, 
Henry  Lewedaz,  and  James  Moore,  and  on  the  19th  day  of  September,  1904,  affiant 
saw  all  the  above-named  molders  and  also  Henry  Santel,  Nicolaus  Attendom,  and 
Henry  Drees,  molders  formerly  employed  by  the  foundry  company,  said  affiant  also 
declares  he  saw  James  Moore,  a  molder  who  went  on  a  strike,  go  into  the  premises  on 
September  19,  1904.  without  permission  looked  into  the  founary  and  went  across  the 
street  joining  a  group  of  molders  formerly  employed  there. 

Affiant  further  say^  that  he  made  arrangements  on  September  17  to  teach  four  of  his 
employees  who  were  laborers,  namely,  Fred  Wagner,  Frank  York,  Pole  Harrison,  and 
James  Shanks,  the  trade  of  molding,  to  begin  September  19, 1904;  same  worked  at  the 
trade  that  day.  In  the  evening  affiant  searched  each  one  for  deadly  weapons  and  none 
were  found.  With  these  four  men  and  one  laborer,  named  William  Martin,  who  was 
also  searched  for  deadly  weapons  and  none  found,  affiant  left  the  foimdry  company's 
premises,  he  bringing  up  the  rear,  and  proceeded  up  Twelfth  Street.  Molders  from 
the  lower  comer  came  running  up  to  us  and  started  to  crowd  around,  calling  names 
such  as  "scabs.''  The  farther  we  got  along  the  street  the  more  molders  congregated 
near  us  until  we  reached  a  saloon  a  little  past  Thornton  Street,  when  John  Berkley 
(tiught  hold  of  Fred  Wagner's  arm,  tried  to  stop  him,  and  said,  "I  want  to  talk  to  you.^' 
Fred  Wagner  pulled  away  from  him  and  said,  "I  don't  want  to  talk  to  you."  Where- 
upon affiant  said  to  Berkley,  "The  men  don't  want  to  talk  to  you;  leave  them  alone." 
Berkley  then  turned  to  affiant  and  said,  "What  have  you  got  to  say?  "  at  the  same  time 
catching  hold  of  affiant's  shoulder  and  backing  him  up  against  a  fence,  other  molders 
crowding  near.  Said  Berkley  assumed  a  very  threatening  attitude,  holding  one  hand 
in  the  rear  of  him  ready  to  strike,  when  affiant  said  to  Berkley,  "John,  you  don't  know 
what  you  are  doing;  you  are  dmnk."  Then  Charles  Braun,  another  striking  molder, 
said,  "No,  he  ain't."  Affiant  further  said  that  there  were  from  10  to  15  striking  mold- 
ers around  him  at  the  time.  At  this  time  their  attention  was  drawn  to  the  employees 
of  the  foundry,  namely,  Pole  Harrison,  Fred  Wagner,  James  Shanks,  jFrank  York,  and 
William  Martin,  who  were  a  little  distance  ahead,  by  one  Charles  Davis,  deputy  sheriff 
of  Campbell  County,  Ky.,  going  up  to  William  Martin  and  saying,  "I  want  you." 
Affiant  asked  said  Davis,  "What  for?"  Davis  answered,  "Carrying  concealed  weap- 
ons." Affiant  told  him  (Davis)  that  he  (affiant)  searched  him  and  found  none.  Davis 
searched  Martin  and  found  none,  and  turned  to  me  and  said,  "Have  any  of  the  other 
men  got  weapons?  "  Affiant  said,  "No."  Davis  searched  them  also  and  found  noth- 
injg.  We  proceeded  on,  the  strikers  hooting,  calling  names,  crowding  around  us,  jos- 
tiing  and  pushing  us  this  and  that  way  in  order  to  separate  us  until  we  reached  the 
comer  of  Elevenm  and  Brighton,  where  we  intended  to  catch  a  car  for  Covington. 

Affiant  further  states  that  before  he  and  his  employees  reached  this  comer  William 
Martin  had  left  them.  While  waiting  for  car  the  molderB  continued  to  gather  around 
us,  pushing  this  and  that  way  in  order  to  start  a  fight.  He  tried  to  keep  the  striking 
molders  away  from  foundry  employees  by  keeping  an  open  space  around  the  employees 
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until  Joseph  Beyer,  a  strikixig  molder,  hit  Frank  York  with  his  fist;  then  Ben  Beming 
(called  Babbie  by  his  fellow  workmen),  also  a  striking  molder,  also  hit  Frank  York; 
then  a  general  scuffle  ensued,  and  in  the  scuffle  affiant  recognized  Joseph  Beyer,  Ben 
Berning,  John  Berkley;  meanwhile  the  crowd  calling  "scab^j  "give  it  to  them." 
Affiant  then  missed  Fred  Winner  and  went  to  look  for  nim.  When  he  succeeded,  he 
tried  to  place  them  all  on  a  car  which  had  stopped  at  the  crossing,  but  the  crowd  was 
so  large  that  we  could  not  get  on,  some  persons  calling  "don't  let  them  get  on."  The 
next  car  came  along,  and  James  Shanks,  Pole  Harrison,  and  Fred  Wagner  succeeded 
in  boarding  the  car,  leaving  Frank  York  and  affiant  at  the  comer  surrounded  by  at 
least  300  people,  who  continued  to  call  "scab.*'  We  waited  for  the  next  car,  but  we 
were  not  allowed  to  step  on.  Finally  affiant  and  Frank  York  started  to  walk  over  the 
bridge,  followed  by  a  great  number  of  people.  Affiant  says  further  that  he  is  now 
unable  to  employ  any  molders  or  men  willing  to  engage  at  the  trade  of  molding;  on 
account  of  the  assault  on  the  foundry  employees;  also  that  Frank  York,  Pole  Harrison, 
Fred  Wagner,  and  James  Shanks  refuse  to  work  for  the  foundry,  as  they  are  afraid  of 
their  lives. 

Affiant  further  states  that  members  of  Core  Makers'  Union  No.  432,  a  branch  of  the 
Iron  Holders'  International  Union,  office  in  Cincinnati,  Ohio,  who  were  formerly- 
employed  at  the  foundry  previous  to  the  strike,  are  also  picketing  the  foundry. 

Henry  J.  Wbbbk. 

Subscribed  and  sworn  to  by  affiant,  Henry  J.  Weber,  before  me  this  2l8t  day  of 
September,  1904. 
[SEAL.]  Henry  0.  Dumont, 

Notary  Public ^  Campbell  County,  Ky. 
My  commission  expires  January  11,  1906. 

AFPIDAVrr   OF   HENRY  J.  WEBER. 

In  the  Circuit  Court  of  the  United  States,  Southern  District  of  Ohio,  Western  Division. 

The  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  organized  under  the  laws  of 
the  State  of  Kentucky,  plaintiff,  v.  The  Iron  Molders'  Union  of  North  America  et  al., 
defendants.    No.  5929. 

State  of  Ohio,  Hamilton  County ,  as: 

Henry  J.  Weber,  being  first  duly  cautioned  and  sworn,  deposes  and  states  that  he  is 
a  resident  of  Newport,  Ky.;  that  he  is  the  general  manager  of  the  Newport  Iron  & 
Brass  Foundry  Co.;  that  the  names  of  the  following  persons,  to  wit,  Paul  Lindholz, 
Louis  Feldman,  Henry  Sentel,  Albert  Dietrich,  Herman  Ballman,  Philip  Schrader, 
Emil  Diehl,  Wm.  Treslar,  Joseph  Beyer,  George  Nie,  Fred  Ballman,  Daniel  Vilten, 
Robert  Fulner,  William  Moelk,  Nicholas  Attendorn,  Albert  Sanders,  Albert  Beming, 
Henry  Drees,  Charles  Braun,  Abner  Pierce,  William  Nie,  Henry  Lewedaz,  James 
Moore,  James  Wolf,  and  John  Beckly,  all  named  in  his  affidavit  and  in  the  affioavita  of 
Edward  Kellar,  Fred  Wagner,  Pole  Harrison,  James  Shanks,  and  Frank  York,  all 
dated  the  2lBt  day  of  September,  1904,  before  Henry  C.  Dumont,  notary  public, 
Campbell  County,  Ky.,  and  filed  in  this  case,  are  members  of  the  unions  made  aefend- 
ants  herein;  that  the  attached  constitution  and  by-laws,  marked  "Exhibit  A,*'  are 
the  constitution  and  by-lawB  of  defendant  unions;  that  the  letter  dated  June  24,  1904, 
hereto  attached  and  marked  "Exhibit  B"  is  an  official  letter  from  said  defendant 
unions  through  Henry  Hinnenkamp,  their  business  agent;  that  said  letter  contains 
the  demand  made  on  plaintiff  by  said  unions,  and  that  for  not  complying  with  same 
the  present  strike  was  instituted  by  said  local  unions,  under  the  instruction,  control, 
and  assistance  of  the  Iron  Molders'  Union  of  North  America,  made  defendant  herein, 
and  that  the  said  Iron  Molderp'  Union  of  North  America  assists,  controls,  managee, 
and  is  responsible  for  all  the  acts  complained  of  in  the  bill  filed  herein. 

Henry  J.  Weber. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  23d  day  of  September,  1904. 

[seal.]  .  Frank  P.  Garrison, 

Notary  Public,  Hamilton  County^  Ohio,  • 
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(Here  follows  the  constitution  and  rules  of  order  of  the  Iron  Molders'  Union  of  North 
America,  adopted  at  Toronto,  Ontario,  July  24,  1902.) 

Cincinnati,  Ohio,  June  £3,  1904. 

Nkwport  Iron  &  Brass  Foundry  Co., 

Twelfth  and  Lowell  Streets ^  Newport,  Ky. 

Gentlbuen:  The  following  was  received  from  F.  Johanni^mann,  as  secretary  of 
the  foundrymen  of  Cincinnati,  Covington,  Newport,  and  vicinity: 

Cincinnati,  June  IS,  1904. 

To  the  Corresponding  Secretary  op  I.  M.  U.  No.  4, 

CincinncUif  Ohio. 

Dear  Sir:  At  a  meetint^  of  the  foundry  proprietors  of  Cincinnati,  Covington,  New- 
port, and  vicinity,  held  this  day,  it  was  uanimously  resolved : 

"That  the  secretary  notify  the  I.  M.  U.  No.  4,  of  Cincinnati,  that  they  will  con- 
sider all  aCTeements  between  themselves  and  the  above-mentioned  I.  M.  U.  No.  4 
terminated  on  July  31,  1904,  and  to  be  null  and  void  and  of  no  effect  after  July  31, 
1904." 

Respectfully,  F.  Johanniqmann,  Secretary. 

At  a  joint  meeting  of  Iron  Molders'  Unions,  Nos.  4  and  20,  and  Coremakers'  Union, 
No.  432,  held  June  16,  1904,  it  was  unanimously  resolved  that  the  business  agent 
notify  each  foundryman  of  the  following  demands  for  the  ensuing  year: 

1.  That  on  and  after  August  1,  1904,  the  minimum  rate  of  wages  to  be  paid  to  floor 
molders  shall  be  $3.20  per  day,  and  to  bench  molders  $3  per  day,  and  to  coremakers 
$2.50  per  day  of  10  hours. 

2.  That  all  overtime,  except  in  cases  of  accident  or  causes  beyond  control,  not 
consuming  more  than  30  minutes'  time,  shall  be  paid  for  at  the  rate  of  time  and  one- 
half  time,  and  double  time  for  Sundays  and  legal  holidays,  to  wit.  Fourth  of  July^ 
Labor  Day,  Thanksgiving  Day,  and  Christmas. 

3.  All  local  conditions  for  molders  to  remain  in  force  as  heretofore. 
Awaiting  an  early  reply,  I  remain, 

Yours,  respectfully,  Henry  Hinnenkamp, 

Business  Agent,  Unions  Nos.  4,  SO,  and  4S2, 

621  Walnut  Street,  Rooms  IS  and  14. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio,  Western 

Division. 

APPiDAvrr  OP  pred  wagner. 

The  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  under  the  laws  of  the  State  of 
Kentucky,  complainant,  v.  The  Iron  Molders'  Union  of  North  America  et  al., 
defendants. 

State  op  Kentucky,  County  of  Campbell,  ss: 

Affiant  Fred  Wagner,  being  duly  sworn,  says  that  he  is  35  years  of  age  and  lives  at 
No.  103  East  Linn  Street,  Covington,  Ky.;  that  he  is  a  casting  chipper  by  occupation; 
that  he  has  been  employed  as  a  casting  cMpper  at  the  Newport  Iron  &  Bra^s  Foundry 
Co.'s  foundry,  at  Twelfth  and  Lowell  Streets  in  Newport,  Ky.,  since  the  7th  of  July, 
1904.  Afliant  says  that  the  molders  employed  at  said  foundrv  struck  on  September  3, 
1904,  and  that  since  said  time  the  said  molders  have  watched  and  picketed  the  place, 
coming  on  about  6  o'clock  in  the  morning  and  staying  around  said  foundry  all  the  day. 
Affiant  says  that  sometimes  there  would  be  5  or  6,  sometimes  10  or  more,  so  engaged. 
Affiant  says  that  he  left  said  foundry  about  20  minutes  of  6  on  Monday  evening. 
September  19,  in  company  with  Henry  J.  Weber,  Frank  York,  Pole  Harrison,  ana 
James  Shanks,  and  walked  down  street  to  Thornton  Street  when  John  Berkley 
stepped  up  to  affiant  and  took  hold  o(  affiant's  sleeve  and  said,  "I  want  to  talk  with 
you."  Affiant  said  "I  don't  want  to  talk  with  you,"  and  pulled  away;  there  was  a 
large  crowd  of  molders  around  and  with  said  Berkley,  who  was  formerly  employed  as 
a  molder  at  the  same  foundry  where  affiant  works.  Affiant  and  the  others  proceeded 
down  the  street  followed  by  the  crowd  until  the  affiant  got  to  the  car  bam  when  the 
crowd  gathered  around,  some  of  them  saying,  "Pole"  (referring  to  Pole  Harrison), 
"We  will  get  you  to-night."  "Let  us  take  Mm  home,"  and  raising  a  great  tumult 
and  excitement.    While  affiant  was  standing  on  the  sidewalk  some  one  struck  Frank 
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York,  and  affiant  was  pushed  by  the  crowd  on  out  into  the  street.  Affiant  says  that 
at  least  150  people  haa  gathered  on  the  street,  but  affiant  saw  no  more  fighting,  but 
got  on  a  car  and  got  away. 

Fred  Waqner. 

Subscribed  and  sworn  to  before  me  by  affiant  Fred  Wagner  this  Slst  day  of  Sep- 
tember, 1904. 
[sBAL.]  Henry  C.  Dumont, 

Notary  Public,  Campbell  County ,  Ky. 
My  commission  expiree  January  11,  1906. 

AFFIDAVIT  OF  POLE  HARRISON. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  Districi.  of  Ohio,  We8t3rn 

Division. 

The  Newport  Iron  &  Brass  Foundry  Co.,  a  con>oration  orj^anized  under  the  laws  of 
the  State  of  Kentucky,  plaintiff,  v.  The  Iron  Molders'  Union  of  North  America 
et  al.,  defendants. 

State  of  Kenfucky,  Coanty  of  Camphell,  ««; 

Affiant,  Pole  Harrison,  being  duly  sworn,  says  that  he  is  now  22  years  of  age;  that  he 
lives  on  the  comer  of  Edward  and  Oliver  Street*  in  Covincton,  Ky . ;  that  he  has  been 
employed  for  the  last  two  years  as  foreman  of  the  casting  cnippers;  that  for  more  than 
two  weeks  there  was  a  strike  on  by  the  molders  at  affiant's  pjace  of  employment,  to 
wit,  the  Newport  Iron  &  Brass  Foundry  ('o.'s  place  of  business  in  Newport,  Ky.; 
that  said  molders  have  been  for  the  last  two  weeks  or  more  picketing,  watching,  and 
guarding  said  foundrv.  Affiant  says  that  sone  days  there  would  be  10  or  more  molders , 
most  of  whom  were  known  to  this  affiant,  picketing  said  foundry.  Affiant  says  that 
on  Monday  morning,  September  19,  about  20  minutes  of  7  in  the  morning  said  affiant 
was  stopped  on  the  ("heiapeake  &  Ohio  Railroad  bridge  by  Paul  Linholtz,  Al  Sandner, 
and  Louis  Feltman,  and  they  said  that  affiant  was  armed;  was  getting  men  to  work 
for  the  foundry,  and  said  that  they  would  take  affiant  t^  jail.  Affiant  told  them  that 
he  had  not  disturbed  them  and  went  on  to  the  foundrv  and  went  to  work.  When 
affiant  lt>ft  work  at  about  20  minutes  of  6  p.  m.  he  was  with  Henry  J.  Weber,  Frank 
York,  James  Shanks,  William  Martin,  ana  Fred  Wagner,  all  of  whom  were  laborers 
except  Henry  J.  Weber,  when  they  were  stopped  by  John  Berkley,  a  molder  who  had 
been  employed  before  the  strike  by  said  foundry.  Fred  Wagner  wa*'  stopped  first 
when  Mr.  Henry  J.  Weber  stepped  in  and  the  molders  said  they  wanted  to  talk  with 
affiant.  No  violence  was  attempted  until  affiant  got  to  the  car  bams  at  Eleventh  and 
Brighton  Streets,  when  the  fight  began.  York  was  struck  by  Joseph  Bryn,  a  striking 
molder,  first,  then  by  Albert  Berning,  then  affiant  was  struck  by  somebody's  fist,  then 
by  a  rock;  then  affiant  was  struck  by  severalpersons  to  this  affiant  unknown,  but  affiant 
thinks  that  thev  were  striking  molders.  There  were  the  following  named  molders 
who  followed  affiant  from  Thornton  Street  to  Twelfth  Street:  Fred  Bahlman,  Albert 
Berning,  Ab  Pierce,  Al  Dietrich.  Affiant  then  got  on  a  street  car  with  Wagner  and 
Shanks,  who  was  hit  by  some  one  in  the  trouble,  but  by  whom  or  with  what  this  affiant 
can  not  say.  Affiant  says  that  he  was  doing  apprentice  work  on  said  day  and  that 
the  conduct,  language,  and  threats  of  said  molaere  are  sufficient  to  cause  this  affiant 
reasonable  fear  of  danger  to  his  life  or  limb  in  pursuing  or  following  his  paid  employ- 
ment in  said  foundry.  And  affiant  says  further  that  one  of  said  striking  molders, 
one  Jdmes  Moore,  has  been  picketing  the  house  of  said  affiant  since  said  trouble  as 
detailed ;  and  further  deponent  saith  not. 

Pole  Harrison. 

Subscribed  and  sworn  to  before  me  by  said  affiant,  Pole  Harrison,  this  20th  day  of 
September,  1904. 
[seal.]  Henry  C.  Dumont, 

Notary  Publin,  Camphrll  County,  Ky. 

CThe  foregoing  affidavit  had  on  it  the  following  file  mark:  Filed  Sept.  27,  1904. 
B.  R.  Oowen,  clerk.) 
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AFFIDAVIT  OF  FRANK   YORK. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio,  Wcetem 

Division. 

The  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  organized  under  the  laws  of 
the  State  of  Kentucky,  complainant,  r.  The  Iron  Holders'  Union  of  North  America 
et  al.,  defendants. 

State  op  Kentucky,  County  of  Campbell^  m; 

Frank  York,  21  years  of  ag3,  being  duly  sworn  says  that  he  is  a  resident  of  Covington, 
Ky.,  and  his  occupation  is  that  of  a  laborer;  that  he  was  employed  as  such  since 
the  10th  of  January,  1904,  at  the  Newport  Iron  &  Brass  Foundry  (k>.,  situated  at  the 
southeast  comer  of  Eleventh  and  Brii^hton  Streets,  in  Newport,  Campbell  County, 
Ky.;  that  since  about  the  3d  day  of  Sei)tember,  1904,  men  who  worked  as  moldere 
in  said  aforementioned  place  have  been  engaged  in  watching  and  picketing  said 
place  aforementioned  almost  every  day  some  4,  5,  or  6  and  within  the  last  week  10  or 
more,  would  bo  so  engaged.  Among  those  present  were  Herman  Ballman,  Paul 
Linholtz,  Joseph  Beyer,  Albert  Beming,  who  were  so  engaged  in  said  picketing  said 
place  of  employment.  Affiant  says  that  said  aforementioned  and  others  whom  affiant 
knows  by  sight  but  not  by  name  were  employed  as  moldere  in  said  foundry  but  have 
been  since  on  or  about  September  3,  1904,  on  a  strike.  Affiant  says  furt.ner  that  he 
left  said  foundry  aforementioned  about  20  minutes  of  6  p.  m.  in  company  with  H.  J. 
Weber,  Polo  Harrison,  Fred  Wagner,  James  Shanks,  and  William  Martin  and  pro- 
ceeded as  far  as  Thornton  Street  in  said  city  of  Newj)ort,  Ky.,  when  one  of  said 
striking  mold  era  by  the  name  of  John  Berkley  said  he  wanted  to  talk  with  affiant 
and  caught  hold  of  Henry  J.  Weber  in  a  very  threatening  attitude,  shoving  said 
Weber  up  against  the  fence.  Affiant  and  the  othtra  aforementioned  then  went  on 
to  Fourth  and  Brighton  Streets  in  said  city  when  and  where  this  affiant  stopped  to  take 
a  street  car,  when  said  Joseph  Beyer  came  up  and  said  to  affiant  ''You  nad  better 
take  a  fool's  advice  and  keep  out  of  thin."  Affiant  said  "I  don't  want  to  talk  to  you, 
go  away,"  when  said  Joseph  Beyer  struck  affiant  with  his  fist  on  the  right  shoulder. 
Said  Albert  Berning  then  came  up  and  said  "Give  it  to  him,"  and  struck  said  affiant 
with  something  in  his  hand,  striking  affiant  over  the  left  eye,  cutting  a  deep  wound  and 
causing  a  flow  of  blood.  Several  of  said  molders  jumped  on  said  affiant  and  tried  to 
strike  him.  Affiant  got  away  and  walked  across  the  street,  when  some  person  this 
affiant  did  not  know  struck  affiant  from  behind  in  the  jaw.  Affiant  said  tnat  a  large 
number  of  persons  had  crowded  up  to  and  around  said  affiant,  calling  out  *'8cab," 
"Throw  him  into  the  river,"  and  many  other  epithets  and  threatening  language  that 
thereafter  he  triod  to  get  on  a  car  and  was  pulled  off  and  not  allowed  to  remain  thereon, 
and  that  thereafter  he  and  Henry  J.  Weber  got  away  from  the  crowd  who  followed 
affiant  and  said  Weber  to  the  bridge  over  the  Licking  River.  Affiant  savs  that  there 
were  at  least  300  people  in  the  crowd,  many  of  whom  were  around  about  him  and  that 
the  conduct  of  all  were  of  a  threa tenting  character.  Among  other  things  that  were 
said  **Doe8  Weber  want  any  molders  to-morrow?"  and  affiant  says  that  he  was  and 
is  afraid  to  engage  in  his  said  occupation  at  said  foundry  by  reason  of  the  conduct 
and  language  used  on  said  day  as  above  set  out  and  that  there  is  probable  danger  to 
his  life  or  limb  if  he  remains  as  such  employee  and  further  deponent  saith  not. 

Frank  York. 

Subscribed  and  sworn  to  by  affiant,  Frank  York,  this  20th  day  of  September,  1904. 

[seal.]  Henrx-  C.  Dumont, 

Notary  Publif),  Campbell  County^  Ky, 
My  commission  expiree  January  II,  1906. 

(The  following  file  mark  appeared  on  the  cover  of  the  foregoing  affidavit:  Filed 
Sept.  27,  1904.    B.  R.  Co  wen,  clerk.) 
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AFFIDAVIT   OF  JAMES   8RANK8. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio,  Western 

Division. 

The  Newport  Iron  &  Brass  Foundry  Co.,  a  corporation  organized  under  the  laws  of  the 
State  of  Kentucky,  plaintiff,  v.  The  Iron  Molders'  Union  of  North  America  et  al., 
defendants. 

State  op  Kentucky,  County  of  Campbell^  ss: 

James  Shanks,  being  duly  sworn,  sa^s  that  he  is  34  ^ears  of  ace;  lives  at  72  East 
Bush  Street,  Covington,  Ky.;  occupation,  core-sand  mixer,  and  has  been  employed 
at  the  Newport  Iron  &  Brass  Foundry  in  Newport,  Campbell  County,  Ky.,  since  May 
16,  1904;  that,  further,  the  molders  employea  in  said  foundry  have  been  on  a  strike 
since  the  3d  day  of  September,  1904;  that  since  they  have  been  out  on  said  strike  said 
molders  or  some  of  them  have  been  engaged  from  dav  to  day  in  watching  and  picketing 
said  foundry,  from  5  to  10  molders  being  so  engaged,  the  number  varying  from  day  to 
day.  George  Nyr.  Albert  Snader,  a  man  named  Big  Bill,  Paul  Linholtz,  Louis 
Feitman,  all  of  whom  were  striking  molders,  were  so  engaged  on  different  da3rB. 
Affiant  says- that  these  men,  with  others,  would  stay  on  duty  all  day  watching  said 
foundry  and  persons  going  in  and  out.  On  Monday,  September  19,  this  affiant  left 
said  foundry  at  close  of  work  and  was  in  company  with  otners  of  the  laborers  engaged 
in  said  foundry  and  on  their  way  down  the  street  was  followed  bv  a  large  crowd  of 
molders,  some  of  whom  he  knew  and  others  were  strangers  to  him.  One  of  said  molders 
took  hold  of  Henry  J.  Weber,  the  superintendent  of  said  foundry,  and  stopped  him, 
pushing  him  up  against  the  fence  on  the  side  of  the  street.  Said  molder,  John  Beckly 
by  name,  pulled  Mr.  Weber  around  in  a  rough  manner,  and  pulled  off  as  if  to  strike 
him,  when  Mr.  Weber  said,  "Beckly,  you  are  drunk.'*  Mr.  Weber  then  got  loose: 
and  we  Uien  went  on  down  to  the  car  bams,  when  we  stopped,  and  the  crowd  separated 
me  from  some  of  the  other  men.  The  crowd,  or  some  of  them,  said  to  Pole  Harrison, 
'*  We  will  get  you  and  Fred  Bahlman  also; "  one  of  the  striking  molders  looked  rigiht  at 
this  affiant  and  said,  "Yes,  and  we  will  get  you,  too."  Affiant  says  that  he  did  not 
see  any  striking,  but  some  in  the  crowd  said,  "Give  it  to  him."  Affiant  says  that 
when  he  was  crowded  away  from  the  other  men  John  Berkly  struck  affiant  with  his 
fist  on  the  side  of  the  head;  when  some  man  got  in  between  them,  and  affiant  then 
walked  across  the  street  and  got  on  a  car  and  went  home. 

James  Shanks. 

Subscribed  and  sworn  to  before  me  by  affiant,  James  Shanks,  this  21st  day  of  Sep- 
tember, 1904. 
[seal.]  Henry  C.  Duhont, 

Notary  Public^  Campbell  County ^  Ky. 

My  commission  expires  January  11,  1906. 

(Ijie  following  file  mark  appearea  on  the  cover  of  the  foregoing  affidavit:  Filed 
Sept.  27,  1904.    B.  E.  DiUey,  clerk.) 

The  Unitbd  States  of  America, 

Southern  Distnct  of  OhiOf  Western  Division,  ss: 

I,  B.  E.  Dilley,  clerk  of  the  district  court  of  the  United  States  within  and  for  the 
district  and  division  aforesaid,  do  hereby  certif^r  that  the  foregoing  are  true  and  cor- 
rect copies  of  the  original  bill  of  complaint,  writ  of  injunction,  amdavit  of  Edward 
Kellar,  affidavits  of  Henry  J.  Weber,  affidavit  of  Fred  Wagner,  affidavit  of  Pole  Har- 
rison, affidavit  of  Frank  York,  affidavit  of  James  Shanks,  as  the  same  appear  on  file 
and  of  record  in  my  office,  in  the  therein  entitled  cause. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said  court 
at  the  city  of  Cincinnati,  Ohio,  this  27th  day  of  June,  A.  D.  1912. 

[seal.]  B.  E.  Dilley,  Clerk, 

By  Harry  F.  Rabe,  Deputy, 
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Exhibit  G. 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division. 

In  equity,  No.  8488. 

The  Armourdale  Foundry  Co.,  complainant,  v.  The  Iron  Molders'  Union  No.  162, 
George  Allison^  John  Hogan,  William  Scholl,  Frank  SchoU,  Frank  Monigle,  William 
Hedges,  A.  Wilkerson,  Fritz  Frank,  William  Harper,  W.  Dysart,  John  Peck,  and 
Al  Bauer,  defendants. 

ORDER. 

On  this  day  came  on  to  be  heard  the  application  of  the  complainant  for  temporary 
injunction  in  this  case,  upon  consideration  whereof,  it  is: 

Ordered  that  the  said  application  be,  and  it  is  hereby,  set  for  hearing  before  this 
court  at  Topeka,  Kans.,  on  the  19th  day  of  November,  1906^  at  2  o'clock  p.  m. 

And  it  is  further  ordered  that  in  the  meantime,  and  until  the  further  order  of  the 
court  in  the  premises,  the  defendants  George  Allison,  John  Hogan,  William  Scholl, 
Frank  Scholl,  Frank  Monigle,  William  Hedges,  A.  Wilkerson,  Fritz  Frank,  William 
Harper,  W.  Dysart,  John  Peck,  and  Al  Bauer,  and  The  Iron  Molders'  Union  No.  162, 
and  all  the  members  of  the  Iron  Molders'  Union  No.  162,  and  other  persons  acting  in 
combination  or  conspiring  with  them  be,  and  they  are  hereby,  temporarily  enjoined 
and  restrained  from  injuring,  molesting,  or  interfering  with  the  property  or  business 
of  the  complainant,  the  Armourdale  Foundry  Co.^  by  means  of  force,  coercion,  or 
intimidation  of  any  character  whatsoever,  either  directly  or  indirectly,  and  from  in 
like  manner  molesting  or  interfering  with  the  employees  of  said  complainant,  or  any 
person  who  may  desire  to  enter  the  employment  of  said  complainant. 

It  is  further  ordered  that  a  copy  of  this  order  be  forthwith  served  upon  the  parties 
bound  hereby. 

Dated  at  Topeka,  Kans.,  this  2d  day  of  November,  1906. 

John  C.  Pollock,  Judge. 
Restraining  order  filed  November  2,  1906. 

Geo.  F.  Sharftt. 

(Indorsement:)  No.  8488.  Copy  restraining  order.  Filed  November  6, 1906.  Geo. 
F.  Sharitt,  clerk. 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division. 

No.  8488. 

Armourdale  Foundry  Co.,  complainant,  v.  Iron  Molders'  Union  No.  162  et  al.,  defend- 
ants. 

ORDER. 

Now,  on  this  19th  day  of  November,  A.  D.  1906,  the  complainant  herein  appearing 
by  its  attorney,  and  for  good  cause  shown: 

It  is  ordered  oy  the  court  that  the  hearing  of  the  application  for  temi)orary  restrain- 
ine  order  and  injunction  in  this  case  be,  and  the  same  is  continued  until  the  26th  day 
of  November,  A.  D.  1906,  at  2  o'clock  p.m.,  and  the  restraining  order  heretofore  issued 
in  this  cause  to  remain  in  full  force  until  further  ordered. 

John  C.  Pollock,  Judge. 

(Indorsement;)  No.  8488.  In  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas,  First  Division.  Armourdale  Foundry  Co.,  complainant^  v.  Iron  Molders' 
Union  No.  162  et  al.,  defendants.  Order  continuing  restraimng  order.  Filed 
November  19,  1906.    Geo.  F.  Sharitt,  clerk. 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division. 

No.  8488. 

The  Armourdale  Foundry  Co.,  complainant,  v.  The  Iron  Molders'  Union  No.  162 

et  al.,  defendants. 

ORDER. 

Now  on  this  26th  day  of  November,  1906,  the  plaintiff  appearing  by  its  solicitor, 
A.  L.  Beiger,  and  the  defendants  served  herein  failing  to  appear,  and  it  being  repre- 
sented to  the  court  that  E.  R.  Morrison,  attorney  respreeenting  certain  defendants 
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herein,  was  and  ie  unable  to  be  present  at  the  hearing  and  desired  application  for 
temporary  injunction  to  be  passed. 

It  is  oraered  by  the  court  that  the  hearing  of  the  application  for  temporary  restraining 
order  and  injunction  in  this  case  be  and  same  is  nereby  continued  and  is  not  to  be 
called  up  for  hearing  except  on  notice  by  defendants  to  complainant's  solicitor,  and 
further  ordered  that  the  restraining  order  heretofore  issued  in  this  cause  to  be  and 
remain  in  full  force  until  further  oniered. 

John  C.  Pollock,  Judge. 

(Indorsement):  8488.  Order  continuing  restraining  order.  Filed  November  26, 
1906.    Geo.  F.  Sharitt,  clerk. 

[True  cop} .] 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division. 

No.  8488. 

The  Armourdale  Foundry  Co.,  complainant,  v.  The  Iron  Molders'  Union  No.  162, 
George  Allison,  John  Hot^an,  William  Soholl,  Frank  Scholl,  Frank  Monigle,  William 
Hedges,  A.  Wilkerson,  Fritz  Frank,  William  Harper,  W.  Dysart,  John  Peck,  and 
Al  Bauer,  defendants. 

FINAL   DECREE. 

It  appearing  to  the  court  that  bill  in  equity  in  the  above-entitled  cause  was  filed 
in  this  court  on  November  2,  1906,  and  that  subpoenas  were  issued  and  served  on  the 
Iron  Molders'  Union  No.  162,  George  Allison,  Frank  Monigle,  William  Hedges,  A. 
Wilkerson,  W.  Dvsart,  and  Al  Bauer,  defendants  herein;  and 

That  the  said  the  Irf)n  Molders'  Union,  No.  162,  George  Allison,  Frank  Monigle, 
William  Hedges,  A.  Wilkerson,  W.  Dysart,  and  Al  Bauer  entered  their  appearance 
herein  to  the  order  of  this  court  against  them,  being  represented  by  their  counsel, 
Walsh  &  Morrison;  and 

Thereupon  the  plea  filed  by  the  defendants  served  and  appearing  in  this  cause  is 
withdrawn,  and  the  said  bill  filed  by  the  complainant  is  to  be  taken  as  true  and  con- 
fessed; and 

The  court  being  well  and  fully  advised  doth  sustain  the  allegations  contained  in  the 
bill  filed  by  the  complainant  herein  and  does  grant  a  perpetual  injunction  as  prayed 
for  in  said  bill  against  the  following  defendants:  George  Allison,  Frank  Monigle, 
William  Hedges,  A.  Wilkerson,  W.  Dysart,  and  Al  Bauer. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  temporary  restraining  order 
and  injunction  heretofore  issued  by  this  court  commanding  the  said  defendants 
George  Allison,  Frank  Monigle,  W^illiam  Hedges,  A.  Wilkerson,  W.  Dysart,  and  Al 
Bauer,  and  all  parties  acting  m  combination  and  conspiracy  with  the  above-mentioned 
persons  to  refrain  from  injuring,  molesting,  or  interfering  with  the  property  or  busi- 
ness or  the  employees  of  the  complainant.  The  Armourdale  Foundr>'  Co.,  by  coercion 
or  intimidation  of  any  character  whatever,  either  directly  or  indirectly,  and  from  in 
like  manner  molesting  or  interfering  with  the  employees  of  the  said  complainant  or 
with  any  person  or  persons  who  may  desire  to  enter  the  employ  of  the  said  com- 
plainant, be,  and  is  nereby,  made  perpetual  j 

And  it  is  further  decreed  that  said  complainant  recover  from  the  defendants  herein 
perpetually  enjoined  its  costs  herein  taxed  at  $ ,  and  thereof  have  execution. 

The  cause  by  consent  of  parties  as  to  defendants,  the  Iron  Molders*  Union  No.  162 
and  William  Brice,  as  president  and  as  individual,  is  hereby  dismissed,  and  the  said 
William  Brice  and  the  Iron  Molders'  Union  No.  162  by  counsel  waiving  any  claim 
against  the  complainant  herein,  and  this  cause  as  to  the  defendants  John  Hogan, 
William  Scholl,  Frank  Scholl,  Fritz  Frank,  W^illiam  Harper,  and  John  Peck,  not 
served  with  subpoena,  is  continued  and  reserved  for  further  consideration. 

Jno.  F.  Philips,  Judge. 

(Indorsed.)  8488.  Armourdale  Foundry  Co.  v.  Iron  Molders'  No.  162  et  al.  Final 
decree  filed  June  7,  1907.    Geo.  F.  Sharitt,  clerk. 
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In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division*. 

Riverside  Iron  Works  Co.,  complainant,  v.  the  Iron  Molders'  Union.  No.  162,  Jim 

Brough,  Fritz  Frank,  A.  De  Pastel,  John  Hogan, McCarty,  whose  first  name 

is  unknown,  Ed  Grumish,  J.  Seaman,  Alex  Tyffe,  Al  Bauer,  William  Brice,  William 
Harper^  John  Peck,  Dan  Clark,  A.  Wilkerson,  William  SchoU,  William  Kerns, 
C.  Lobmger,  and  A.  Bergold,  defendants. 

ORDER. 

On  this  day  comes  on  to  be  heard  the  application  of  the  complainant  for  a  tem- 
porary injunction  in  this  case,  upon  consideration  whereof  it  is: 

Ordered  that  the  said  application  be,  and  it  is  hereby,  set  for  hearing  before  this 
court  at  Topeka,  Kans.,  on  the  3d  day  of  September,  1906,  at  2  o'clock  p.  m.,  unless 
sooner  noticed  for  hearing  by  defendants. 

It  is  further  ordered  that  in  the  meantime  and  until  the  further  order  of  the  court 
in  the  premises  the  defendants  Jim  Brough,  P>itz  Frank,  A.  De  Pastel,  John  Hogan, 

McCartVj  whose  first  name  is  unknown,  Ed  Grumish,  J.  Seaman,  Alex  Tyffe, 

Al  Bauer,  William  Brice,  William  Harper,  John  Peck,  Dan  Clark,  A.  Wilkerson, 
William  Scholl,  William  Kerns,  C.  Lobinger,  and  A.  Bergold,  and  the  Iron  Molders' 
Union,  No.  162,  and  other  persons  acting  in  combination  or  conspiracy  with  them,  be, 
and  thev  are  hereby,  temporarily  enjomed  and  restrained  from  injuring,  molesting, 
or  interfering  with  the  property  or  business  of  the  complainant,  The  Riverside  Iron 
Works  (.'o.j  by  means  offeree,  coercion,  or  intimidation  of  any  character  whatsoever, 
either  iiidirecrtly  or  directly,  and  from  in  like  manner  molesting  or  interfering  with 
the  employees  of  said  complainant,  or  any  person  who  may  desire  to  enter  the  employ 
of  said  complainant. 

It  is  further  ordered  that  a  copy  of  this  order  be  forthwith  served  upon  the  parties 
bound  hereby. 

Dated  at  Topeka,  Kans.,  June  30,  A.  D.  1906.  Bond  required  to  be  given  within 
five  days  in  the  amount  of  twenty-five  hundred  dollars. 

John  C.  Pollock,  Judge. 

United  States  of  A-merica,  set.: 

I,  George  Sharitt,  clerk  of  the  circuit  court  of  the  United  States  in  and  for  the  dis- 
trict of  Kansas,  first  division,  hereby  certify  that  the  foregoing  is  a  true  copy  of  the 
restraining  order  in  the  cause  herein  named,  as  fully  as  the  same  appears  in  my  office. 

Witness  my  hand  as  clerk,  and  the  seal  of  said  court.  Done  at  office  in  Topeka, 
Kans.,  this  30th  day  of  June,  A.  D.  1906. 

[seal.]  Geo.  SHARrrr,  Clerk. 

(Indorsed:)  8453.  Riverside  Iron  Works  Co.  v.  The  Iron  Molders'  Union,  No.  162, 
et  al.    Restraining  order.     Filed  June  30,  1906.    Geo.  Sharitt,  clerk. 

[True  oopy.l 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division, 

No.  8453. 

Riverside  Iron  Works  Co.,  a  corporation,  complainant,  v.  The  Iron  Molders'  Union 

No.  162,  Jim  Brough,  Fritz  Frank,  A.  De  Pastel,  John  Uogan,  McCarty 

(whose  first  name  is  unknown),  Ed  Grumish,  J.  Seaman,  Alex  Tyffee,  Al  Bauer, 
William  Brice,  William  Harper,  John  Peck,  Dan  Clark,  A.  Wilkerson,  William 
Scholl,  William  Kerns,  C.  Lobinger,  and  A.  Bergold,  defendants. 

order. 

Now,  on  this  9th  day  of  October,  1906,  comes  complainant  by  its  solicitor,  A.  L. 
Berger,  and  the  answering  defendants  by  their  solicitor,  E.  L.  Fischer — the  other 
defendants  makine  default — and  this  cause  being  submitted  to  the  court  on  the  com- 
plainant's bill  and  tlie  affidavits  filed  in  support  thereof,  and  the  court  being  fully 
advised  in  the  premises: 

It  is  ordered  that  a  temporary  restraining  order  and  injunction  issue  out  of  and 
under  the  seal  of  this  court  to  the  said  defendants,  Fritz  Frank,  A.  De  Pastel,  John 
Hogan.  John  Seaman,  Al  Bauer,  William  Harper,  The  Iron  Molders'  Union  No.  162, 
and  all  other  members  of  said  order,  and  other  persons  who  may  be  served  with  or 
have  notice  and  knowledge  of  this  order,  acting  in  combination  and  conspiracy  with 
tie  above-named  defendants  and  persons,  to  refrain  from  injuring,  molesting,  or  inter- 
fering with  the  property  or  business  or  the  employees  of  the  complainant,  1110  River- 
side Iron  Works  Co.,  by  means  of  force,  coercion,  or  intimidktion  of  any  character 
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whatever,  either  directly  or  indirectly,  and  from  in  like  manner  molesting  or  inter- 
fering with  the  employees  of  said  complainant,  or  with  any  person  who  may  desire 
to  enter  ^e  employment  of  said  complainant. 

It  is  further  ordered  that  this  restraining  order  and  injunction  shall  be  in  full  force 
and  effect  upon  and  from  the  filing  by  complainant  in  this  case,  within  10  days,  a 
bond  in  the  sum  of  $2^500  to  be  approved  by  this  court. 

This  order  shall  be  m  effect  ana  remain  in  force  during  the  pendency  of  this  suit, 
and  until  the  further  order  of  the  court  in  the  premises. 

John  C.  Pollock,  Judge, 

(Indorsement:)  No.  8453.  Riverside  Iron  Co.,  complainant,  v.  Iron  Molders'  Union 
No.  162  et  al.,  defendants.  Temporary  injunction.  Original.  Filed  October  9, 
1906.    George  F.  Sharitt,  clerk. 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division. 

No.  8453. 

Riverside  Iron  Works  Co.,  complainant,  v.  The  Iron  Molders'  Union  No.  162  et  al., 

defendants. 

FINAL  DEGREE. 

It  appearing  to  the  court  that  bill  of  eouity  in  the  above-entitled  cause  was  filed  in 
this  court  on  June  30,  1906,  and  that  suopoenas  were  issued  and  served  on  the  Iron 
Holders'  Union  No.  162,  Jim  Brough,  A.  Bauer,  Dan  Clark,  Fritz  Frank,  J.  Seaman. 
John  Hogan,  A.  De  Pastel,  and  William  Harper,  defendants  herein,  and  that  the  said 
The  Iron  Molders'  Union  No.  162,  A.  Bauer,  Fntz  Frank,  John  Hogan,  A.  De  Pastel, 
J.  Seaman,  and  William  Harper  entered  their  appearance  herein  to  the  order  of  this 
court  against  them,  and  filed  their  answer  to  the  bill  filed  by  the  complainant,  being 
represented  by  their  counsel.  E.  L.  Fischer,  and  that  the  said  Jim  Brough  and  Dan 
Clark,  aefendants  herein,  failed  to  appear,  demur,  or  answer  to  the  bill  filed  by  the 
complainant,  although  such  pleading  should  have  been  filed  on  or  before  proper 
rule  day,  and  thereupon  by  consent  of  counsel  for  defendants  served  and  appearing 
in  this  case,  except  ab  to  defendants  herein  set  forth  as  not  appearing — ^no  appearance 
having  been  entered  by  Jim  Brough  and  Dan  Clark  and  no  answer  or  demur  having 
been  filed — the  said  bill  filed  by  the  complainant  is  to  be  taken  as  true  and  confessed; 
and. 

Tne  court  being  well  and  fully  advised,  doth  sustain  the  allegations  contained  in 
the  bill  filed  by  the  complainant  herein,  and  does  grant  a  perpetual  injunction  as 
rayed  for  in  said  bill  against  the  following  defendants:  Jim  Brough,  Dan  Clark,  Fritz 
■  -ank,  John  Hogan  A.  De  Pastel,  J.  Seaman,  and  William  Harper. 

It  is  therefore  oraered  adjudged,  and  decreed  that  the  temporanr  restraining  order 
and  injunction  heretofore  issued  by  this  court  commanding  the  said  defendants.  Fritz 
Frank,  Jim  Brough,  Dan  Clark,  John  Hogan,  A.  De  Pastel,  J.  Seaman,  and  William 
Harper,  and  all  other  members  of  the  Iron  Holders'  Union  No.  162,  and  all  other 
parties  who  may  be  served,  or  have  notice  or  knowledge  of  this  order,  and  acting  in 
combination  and  conspiracy  with  the  above-mentioned  persons,  to  refrain  from  injur- 
ing, molesting,  or  interfering  with  the  property  or  business  or  the  employees  of  the 
complainant,  the  Riverside  Iron  Works  Co.,  by  coercion  or  intimidation  of  any  char- 
acter whatever,  either  directly  or  indirectly,  and  from  in  like  maimer  molesting  or 
interiering  with  the  employees  of  said  complainant,  or  with  any  persons  who  may 
desire  to  enter  the  employ  of  said  complainant,  be,  and  hereby  is,  maae  peipetiud;  and 

It  is  further  decreed  that  said  complainant  recover  from  defendants  herein,  per- 
petually enjoined,  its  costs  herein,  taxed  at  $ ,  and  thereof  have  execution. 

The  cause,  by  consent  of  parties,  as  to  defendants,  the  Iron  Holders'  Union  No.  162 

•    and  A.  Bauer,  is  hereby  dismissed,  and  said  A.  Bauer  and  the  Iron  Holders'  Union 

No.  162,  by  its  counsel,  waiving  any  claim  against  the  complainant  herein,  and  this 

cause  as  to  the  defendants, HcCarthy,  Ed.  Grumish,  Alex  Tyffe,  William 

Brice,  John  Peck,  A.  Wilkerson,  William  Scholl,  William  Kerns,  C.  Lobinger,  and 
A.  Bergold,  not  served  with  subpoena,  is  continued  and  reserved  for  further  con- 
sideration. 

John  C.  Pollock,  Judge. 

O.K. 

A.  L.  Berger, 
Solicitor  for  Complainants. 
E.  L.  Fischer, 
Solicitor  for  Defendants. 

(Indorsed:)  No.  8453.  Riverside  Iron  Works  Co.,  complainants,  v.  Iron  Holders' 
Union  No.  162  et  al.    Final  decree.    Filed  January  14,  1907.    Geo.  F.  Sharitt,  clerk. 
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« 

[Copy[ 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division . 

No.  8487. 

H.  N.  Strait  Manufacturing  Co.,  complainant,  v.  Iron  Molders'  Union  No.  162  et  al., 

defendants. 

ORDER. 

Now  on  this  19th  day  of  November,  A.  D.  1906,  the  complainant  herein  appearing 
by  its  attorney  and  for  good  cause  shown ; 

It  IB  ordered  b^  the  court  that  the  hearing  of  the  application  for  temporanr  restrain- 
ing order  and  injunction  in  this  case  be,  and  the  same  is  hereby,  continued  until  the 
26th  day  of  November,  1906,  at  2  o*clock  p.  m.,  and  the  restraining  order  heretofore 
issued  to  remain  in  full  force  until  further  ordered. 

John  C.  Pollock,  Judge. 

(Indorsement:)  No.  8487.  In  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas,  First  Division.  H.  N.  Strait  Manufacturing  Co.,  complainant,  v.  Iron 
Molders'  Union  No.  162  et  al. ,  defendants.  Order  continuing  restraining  order.  Filed 
November  19,  1906.    George  F.  Sharitt,  clerk. 

[Copy.] 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division. 

No.  8487. 

H.  N.  Strait  Manufacturing  Co.,  complainant,  v.  Iron  Molders'  Union  No.  162  et  al., 

defendants. 

ORDER. 

Now  on  this  26th  day  of  November,  1906,  the  plaintiff  appearing  by  its  solicitor, 
A.  L.  Berger,  and  the  defendants  served  herein  failing  to  appear  and  it  being  repre- 
sented to  the  court  that  E.  R.  Morrison,  attorney  representing  certain  defendants 
herein,  was  and  is  unable  to  be  present  at  the  hearing  and  desired  application  for  tem- 
porary injunction  to  be  passed. 

It  is  oraered  by  the  court  that  the  hearing  of  the  application  for  temporary  restraining 
order  and  injunction  in  this  case  be,  and  the  same  is  hereby,  continued  and  is  not  to  be 
called  up  for  hearing  except  on  notice  by  defendants  to  complainants'  solicitor,  and 
further  ordered  that  tiie  restraining  order  heretofore  issued  m  this  cause  to  be  and 
remain  in  full  force  until  further  ordered. 

John  C.  Pollock,  Judge. 

(Indorsement:)  No.  8487.  Order  continuing  restraining  order.  Filed  November 
26,  1906.    George  F.  Sharitt,  clerk. 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division. 

In  equity,  No.  8487. 

H.  N.  Strait  Manufacturing  Co.,  complainant,  v.  The  Iron  Molders'  Union  No.  162, 
Geoij^e  Allison,  William  Iledges,  Al  Bauer,  John  Hogan,  William  Scholl,  Frank 
Monigle,  A.  Wilkerson,  Fritz  Frank,  William  Harper,  Dan  Clark,  A.  Burgold, 
William  Brice,  and  John  Peck,  defendants. 

ORDER. 

On  this  day  came  on  to  be  heard  the  application  of  the  complainant  for  temporary 
injunction  in  this  case,  upon  consideration  whereof, 

It  is  ordered  that  the  said  application  be,  and  it  is  hereby,  set  for  hearing  before  this 
court  at  Topeka,  Kans.,  on  the  19th  day  of  November,  1906,  at  2  o'clock  p.  m. 

And  it  is  further  ordered  that  in  the  meantime,  and  until  the  further  order  of  the 
court  in  the jpremises,  tiie  defendants,  George  Allison,  William  Hedges,  Al  Bauer,  John 
Hogan,  William  Scholl,  Frank  Monigle.  A.  Wilkerson,  Fritz  Frank,  William  Harper, 
Dan  (lark,  A.  Burgold,  William  Brice,  John  Peck,  and  the  Iron  Molders'  Union  No. 
162  and  all  the  members  of  said  Iron  Molders'  Union  No.  162,  and  other  persons  acting 


or  intimidation  of  any  character  whatsoever,  either  directly  or  indirectly,  and  from 


808  LIMITING   FEDERAL    INJL2;c:tIONS. 

in  like  manner  molesting  or  interfering  Rith  the  employees  of  said  complainant,  or 
any  person  who  may  desire  to  enter  the  employment  of  said  complainant. 

It  IS  further  ordered  that  a  copy  of  this  order  be  forthwith  served  upon  the  parties 
bound  hereby. 

Dated  at  Topeka,  Kans.,  this  2d  day  of  November,  1906. 

John  C.  Pollock,  Judge. 

(Indorsement:)  No.  8487.  Restraining  order.  Filed  November  2,  1906.  George 
F.  Sharitt,  clerk. 

[True  copy.] 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  First  Division 

No.  8487. 

H.  N.  Strait  Manufacturing  Co.,  complainant,  v.  The  Iron  Molders*  Union  No.  162, 
Geo.  Allison,  Wm.  Hedges,  Al  Bauer,  John  Hoean,  Wm.  Scholl,  Frank  Monigle. 
Al  Wilkerson,  Fritz  Frank,  Wm.  Harper,  Dan  Clark,  A.  Burgold,  Wm.  Brice,  and 
John  Peck,  defendants. 

FINAL  DECREE. 

It  appearing  to  tlie  court  that  bill  in  equity  in  the  above-entitled  cause  was  filed 
in  this  court  on  November  2,  1906,  and  that  subpoenas  were  issued  and  served  on  the 
Iron  Holders'  Union  No.  162,  George  Allison,  W^illiam  Hedges,  Al  Bauer,  Frank 
Monigle,  Al  Wilkerson,  and  William  Brice,  defendants  herein;  and 

That  the  said  the  Iron  Molders'  Union  Xo.  162,  Frank  Monigle,  Al  Wilkerson, 
William  Brice,  George  Allison,  William  Hedges,  and  Al  Bauer  entered  their  appear- 
ance herein  to  the  order  of  this  court  against  them,  being  represented  by  their  counsel, 
Walsh  <fe  Morrison;  and 

Thereupon  the  plea  filed  by  the  defendants  served  and  appearing  in  this  cause  \b 
withdrawn  and  the  said  bill  filed  by  the  complainant  is  to  be  taken  as  true  and  con- 
fessed; and. 

The  court  being  well  and  fully  advised,  doth  sustain  the  allegations  contained  in 
the  bill  as  filed  by  the  complainant  herein  and  does  grant  a  perpetual  injunction  as 
prayed  for  in  said  bill  against  the  following  defendants:  Frank  Monigle,  Al  Wilkerson, 
George  Allison,  William  Hedges,  and  Al  Bauer; 

It  is  therefore  ordere<l,  adjudged,  and  decreed  that  the  temporary  restraining  order 
and  injunction  heretofore  issued  by  this  court  commanding  the  Said  defendants,  Frank 
Monigle,  Al  Wilkerson,  George  Allison,  William  Hedges,  and  Al  Bauer,  and  all  parties 
acting  in  combination  and  conspiracy  with  the  above-mentioned  persons  to  refrain 
from  mjuring,  molesting,  or  interfering  with  the  property  or  business  or  the  employees 
of  the  complainant,  H.  X.  Strait  Manufacturing  Co.,  by  coercion  or  intimidation  of 
any  character  whatever  either  directly  or  indirectly,  and  from  in  like  manner  molest- 
ing or  interfering  with  the  employees  of  the  said  complainant  or  with  any  person  or 
persons  who  may  desire  to  enter  the  employ  of  the  said  complainant  be,  and  is  hereby, 
made  perpetual; 

And  it  IS  further  decreed  that  said  complainant  recover  from  the  defendants  herein, 
pefpetually  enjoined,  its  cost  herein  taxed  at  $ ,  and  thereof  have  execution. 

The  cause  by  consent  of  parties  as  to  defendants  The  Iron  Molders'  Union  No.  162 
and  William  Brice  as  president  and  an  individual,  is  hereby  dismissed  and  the  said 
William  Brice  and  the  Iron  Molders'  Union  No.  162  by  counsel  waiving  any  claim 
against  the  complainant  herein,  and  this  cause  as  to  the  defendants  John  Hogan, 
William  Scholl,  Fritz  Frank,  William  Harper,  Dan  Clark,  A.  Buigold,  and  John  Peck, 
not  served  with  subpojna,  is  continued  and  reserved  for  further  consideration. 

Jno.  F.  Philips,  Judge, 

'  (Indorsed.)  No.  8487,  Strait  Manufacturing  Co.  v.  Iron  Molders'  Union  No.  162 
et  al.    Final  decree.    Filed  June  7,  1909.    Geo.  Sharitt,  clerk. 

State  of  Illinois,  Rock  Island  County ^  ss: 
In  the  circuit  court  of  said  county,  to  the term,  A.  D.  1909.    Gen.  No. . 


The  Rock  Island  Plow  Co.,  a  corporation,  complainant,  v.  Iron  Molders'  Union  No. 

230  et  al.  defendants. 


BILL   FOR   INJUNCTION — ORDER. 


And  now  on  this day  of  November,  A.  D.  1909,  this  cause  coming  on  to  be  heard 

on  the  motion  of  complainant  for  temiwrary  injunction,  by  its  solicitors,  Searle  &  Mar- 
shall, and  upon  reading  the  bill  of  complaint  and  accompanying  affidavits,  it  is  ordered 
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that  a  writ  of  injunction  issue  in  the  above  entitled  cause  against  the  Iron  Molders' 
Union  No.  230,  August  J.  Utke,  who  is  ite  president;  and  James  C.  McCormick,  who 
is  its  secretary;  and  Joseph  Trumble,  who  is  its  business  agent;  and  William  Ruhde, 
John  Mulcahey,  P.  Appelquist,  F.  Berry,  O.  Krone,  V.  Larson,  Geoige  Young, 
F.  Sommers,  B.  Plogh,  D.  Dona  van,  William  Rice,  William  Nickell,  H.  Stephan, 
W^illiam  Reddig,  George  Smith,  C.  Welgenback,  J.  Fox,  J.  Shoemaker,  P.  Green, 
C.  De  Paipe,  D.  De  Voe,  William  Herman,  R.  Eichman,  C.  Ryan,  J.  McCormack, 
J.  Corken,  A.  Utke,  A.  Reddig,  C.  Strupp,  M.  Richards,  P.  Tunney,  J.  Yaeger, 
J.  London,  T.  Faust,  A.  Blocklinger,  C.  Swanson,  F.  Haug,  T.  South,  C.  Lundberg, 
restraining  them  during  the  pendency  of  this  suit. 

From  in  any  manner  interfering  with,  hindering,  obstructing,  or  stopping  the  busi- 
ness of  said  complainant,  or  of  its  agents,  servants,  or  employees  in  the  operation 
and  prosecution  of  the  busLuess  of  said  complainant. 

From  picketing  or  maintaining  at  or  near  the  premises  of  said  complainant,  or  upon 
and  along  any  public  street  or  highway,  or  upon  any  private  roadway  or  footpaths 
leading  thereto,  any  picket  or  pickets,  for  the  purpose  of  intimidating,  threatening, 
or  coercing  any  of  its  employees  or  any  person  or  persons  seeking  employment  with  it. 

From  assaulting  or  intimidating  by  threats  or  otherwise  the  employees  of  said  com- 
plamant,  or  anv  person  who  may  become  or  seek  to  become  employees  of  or  to  deal 
with  said  complainant. 

From  congregating  about  or  near  the  place  of  business  of  your  said  complainanta, 
or  about  or  near  any  place  where  its  employees  reside,  are  lodged,  or  boarded,  for  the 
purpose  of  compelling,  or  inducing  the  employees  of  said  complainant  by  threat  or 
coercion  to  leave  its  service  or  to  refuse  to  work  for  it,  or  for  the  purpose  of  preventing 
or  attempting  to  prevent  any  person  from  freely  entering  into  service  of  said  com- 
plainant. 

From  interfering  with  or  attempting  to  hinder  complainant  in  carrying  on  its  busi- 
ness in  the  usual  and  ordinary  way. 

From  following  the  employees  of  said  complainant  to  their  homes  or  other  places, 
or  calling  upon  them  for  the  purpose  of  inducing  by  intimidation,  threats,  or  coercion, 
to  leave  the  employ  of  said  comi)Iainant,  or  of  molesting  or  intimidating  them  or 
their  families. 

From  attempting  by  bribery,  payment  or  promise  of  money,  offers  of  transporta- 
tion, or  other  rewards  to  induce  tne  employee  of  said  complainant  to  leave  their 
service. 

From  attempting  to  prevent,  by  threats  of  injury  or  by  threats  of  calling  strikes,  any 
person  from  accepting  work  from  or  doing  work  for  said  complainant. 

And  from  doino;  any  other  act  or  thing  in  furtherance  of  the  conspiracy  set  fortli  in 
said  bill:  upon  the  complainant  filing  with  the  clerk  of  tliis  court  a  oond  in  the  penal 
sum  of  $5,000,  with  sureties  to  be  approved  by  this  court,  and  conditioned  that  the 
complainant  will  pay  or  cause  to  be  paid  to  the  said  defendants,  or  any  or  either  of 
them,  by  reason  of  the  wrongful  issuing  of  such  injunction,  and  also  all  costs  and 
damages  as  shall  be  awarded  against  the  said  complainant  in  case  the  said  injunction 
shall  be  dissolved. 

Done  in  open  court  this day  of ,  A.  D.  1909. 

Judge^  etc. 

In  the  Chaaicery  Court  of  Davidson  County,  Tenn. 

Phillips  &  Buttorff  Manufacturing  Co.  v.  Nick  Smith,  Jim  W.  Burton,  John  Lee,  and 

others. 

This  cause  came  on  to  be  heard  before  the  Hon.  John  Allison,  chancellor,  etc.,  on 
this  the  10th  day  of  June,  1912,  upon  complainant's  motion  for  a  preliminary  tempo- 
rary injunction  upon  the  face  of  complainant's  bill;  and  in  advance  of  answer  by  any 
of  the  defendants,  the  court,  upon  complainant  executing  bond  in  the  sum  of  $250, 
doth  order,  adjudge,  and  decree  as  follows: 

1.  That  an  injunction  issue,  enjoininj?  the  defendants  named  in  the  bill,  together 
with  their  agents,  servants,  representatives,  confederates,  and  attorneys  from  in  any 
manner  interfering  with  employees  in  the  service  of  the  complainant  in  its  foundry 
at  Nashville,  Tenn.,  or  elsewhere,  and  from  in  any  manner  interfering  with  any  per- 
son who  may  desire  to  enter  into  the  employ  of  complainant,  by  way  of  threats,  per- 
sonal violence,  intimidation,  coercion,  or  other  similar  means  calculated  or  intended 
to  prevent  such  persons  entering  or  continuing  in  the  employment  of  complainant,  or 
calculated  or  intended  to  induce  such  person  or  persons  to  leave  the  Complainant 'a 
employment,  and  also  enjoining  said  defendants,  their  agents,  servants,  representa- 
tives, confederates,  and  attorneys  from  trespassing  on  complainant's  buildings  and 
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property  situated  in  the  city  of  Nashville,  Tenn.,  as  follows:  Bounded  by  Twelfth 
Avenue  north  on  the  east;  by  H^Cmilton  Street  on  the  north;  by  Fourteenth  Avenue 
north  on  the  west;  and  by  tne  property  of  the  Louisville  &  Nashville  Terminal  Co. 
on  the  south;  and  also  enjoining  saia  defendants,  their  agents,  servants,  representativee, 
confederates,  and  attorneys  from  congregating  on  or  loitering  about  the  premiaes  above 
described,  or  at  other  places  with  intention  or  for  the  purpose  of  interfering  with  em- 
ployees of  complainant  in  the  prosecution  of  their  work,  or  to  intimidate  with  intention 
to  cause  them  to  leave  complainant's  employment;  and  also  enjoining  said  defend- 
ants, their  agents,  servants,  representatives,  confederates,  and  attorneys  from  inter- 
fering with  the  free  ingress  and  egress  of  the  complainant's  said  employees  to  and 
from  said  place  of  business  of  compudnant  above  described,  and  with  their  free  return 
to  their  homes  to  and  from  their  work. 

And  in  view  of  the  assurance  of  a  number  of  the  defendants  that  they  have  not 
had,  and  have  not  now,  any  purpose  to  conduct  themselves  in  an  abusive,  threaten- 
ing, or  intimidating  manner,  this  injunction,  until  further  order  of  the  court,  shall 
not  be  construed  to  prevent  defendants  from  stationing  themselves  or  others  around  or 
in  the  vicinity  of  complainant's  shop,  foundry,  and  premises  for  the  purpose  of  peace- 
ably and  orderly  observing  those  entering  or  leaving  said  premises,  obtaining  their 
names  and  residences,  and  in  a  peaceable  and  orderly  manner,  and  without  intimida- 
tion, accosting  and  speaking  with  those  so  entering  and  leaving  said  premises  upon 
said  occasions,  and  at  any  other  time  or  place,  and  by  peaceful  persuasion  endeavor 
to  induce  such  persons  to  attach  themselves  to  the  cause  of  organized  labor  and  to 
decline  to  work  for  complainant  until  the  adjustment  of  the  pending  strike  and  be- 
come members  of  the  local  molders'  union;  provided  further,  it  is  not  intended  by 
any  part  of  this  injunction  to  limit  or  embarrass  the  right  of  either  or  any  of  the  par- 
ties to  this  suit  to  seek  or  invoke  the  application  and  enforcement  of  any  statute 
or  city  ordinance  which  may  be  violated  oy  any  person  or  persons  whomsoever;  and 
the  right  is  reserved  to  any  of  the  parties  to  this  suit  to  herc^Uter  move  to  have  modi*- 
fied,  broadened,  or  restricted  the  scope  and  language  of  this  injunction. 

In  the  Chancery  Court  of  Davidson  County,  Tenn.    No.  28163.     Phillips  &  Buttorff 
Manufacturing  Co.  i>.  Nick  Smith,  Jim  W.  Burton,  John  Lee,  and  others, 

mjxJNonoN. 

To  Nick  Smith,  a  nonresident  but  now  in  Davidson  County,  Jim  W.  Burton,  John  Lee, 
Lee  Wynns,  Arthur  Lockhart,  H.  L,  Campbell,  Jessie  Ballinger,  Henry  Ilohlman, 
Lee  Jackson,  Thomas  Kitchards,  Lester  P.  Hunter,  Hu^h  £.  Bims,  Joe  Clifton, 
Algie  C.  Holman,  Fred  Hu£faker,  Houston  James,  T.  E.  PaJmore,  J.  William  Starkey 
Ben  C.  Nellums,  Tony  Sandlin,  Chris  Baker,  Attie  C.  Hohnan,  T.  J.  Miller,  H. 
Clay  Odum,  Bemie  Arnold,  Emerson  E.  Biggs,  S.  Ed  Bogart,  Baxter  Berryhill, 
John  W.  Worke,  G.  W.  Acklin,  G.  W,  Allen,  S.  E.  Baxter,  W.  W.  Baxter,  Clar 
BigRs,  J.  J.  Blackburn,  0.  C.  Boone,  Kobert  Cato,  James  Connors,  John  Conners, 
Andy  Calvin,  Otho  Cooper,  R.  E.  L.  Carter,  E.  A.  Cone,  Rice  Cone,  D.  J.  Dowd, 
Mike  Dohoney,  I.  M.  Dunagan,  Fred  Dooley,  J.  M.  Griggs,  C.  C.  Green,  'Ed 
Heller,  jr.,  A.  J.  Hearan,  W.  r.  Hunter,  A.  W.  Hossee,  R.  J.  House,  M.  C.  Johnson, 
Charlie  L.  Lee,  Homer  Massey,  Odell  Massey,  L.  P.  McWhorter,  W.  T.  Parr,  J.  D. 
Panish,  Dan  Parrish,  Benton  Petty,  W.  T.  Potts,  Jake  Ruch,  Dan  Simpson,  J.  A. 
Starkey,  Dennis  Sullivan,  J.  M.  Sadler,  0.  J.  Towles,  Lewis  Thompson,  Jeff  Van 
Bibber,  I.  L.  Vick,  C.  E.  Walker,  Horace  Williamson,  Y.  L.  Woodward,  J.  S.  Word, 
W.  H.  Allen,  Bruce  Cooper,  Floyd  Clement,  J.  H.  Gatlin,  H.  Mason  Hearan, 
Joe  Lawrence,  Clar.  E.  Marshall,  H.  E.  McCool,  Jessie  Penninger,  Ed  Pridy. 
Walter  Pridy,  Milton  Roach,  Andy  Stewart,  Dan  Schild,  John  Siulivan,  Thomas 
Sinor,  Martin  W^ebb,  Ollie  Wills,  John  W'ebster,  Lee  Lockhart,  Newton  Ixx:khart, 
Lafayette  Lockhart,  Hugh  Hunter,  Arthur  Edgar,  Frank  Burton,  A.  L.  Hutchins, 
Jessee  Petti t,  J.  H.  Thomas,  George  Markham,  W.  C.  Parsons,  Tom  Holland, 
Charles  Lovell,  John  G.  Stoner,  Harvey  Worke,  William  Victry,  P.  B.  Collins, 
Charles  McWhorter,  William  M.  Tittle,  Levy  Montgomery,  Charles  McGehee, 
G.  C.  Miles,  John  Bachman,  Ernest  Biggs,  Walter  J.  Bunch,  H.  0.  Hueland, 
William  Fehrman,  Ollie  Fehrman,  Arthur  Fehrman,  Joe  Emerson,  Clarence  Thomas, 
Vii]gil  Roberts,  Nick  Peterson,  John  Marcus,  E.  P.  Proctor,  Carlie  Choate,  Albert 
Reid,  Arthur  Walker,  Hume  Walker,  A.  J.  Forde,  John  McDermitt,  William  Regg, 
Ed  Smith,  John  Edwards,  Jesse  Darrow,  John  Wise,  Tony  Boyd,  Herschell  Babb, 
Jesse  Todd,  Robert  McAbee,  H.  M.  Burklin,  John  Byrd,  Murray  Todd,  Clarence 
McWhirter,  H.  T.  Dillard,  W'ash  Simpson,  and  to  your  agent,  servants,  representa- 
tives, confederates,  and  attorneys  and  each  and  every  one  of  them,  greeting: 

Whereas  in  a  certain  suit  instituted  in  our  court  of  chancery  at  Nashville,  by  Phillipe 
&  Buttorff  Manufacturing  Co.,  complainant,  against  Nick  Smith  et  al.,  defendant, 
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the  complainants  haying  obtained  from  Hon.  John  Alliaon,  chancellor,  a  fiat  for  a 
writ  of  injunction  to  issue  to  enjoin  you,  and  each  of  you,  together  with  your  agents, 
servants,  representatives,  confederates,  and  attorneys  from  in  any  manner  interfering 
with  employees  in  the  service  of  the  complainant  in  its  foundry  at  Nashville,  Tenn., 
or  elsewhere,  and  from  in  any  manner  interfering  with  any  person  who  may  desire  to 
enter  into  the  employ  of  complainant,  by  way  of  threats,  personal  violence,  intimida- 
tion, coercion,  or  other  similar  means  calculated  or  intended  to  prevent  such  persons 
entering  or  continuing  in  the  employment  of  complainant,  or  calculated  or  intended 
to  induce  such  person  or  persons  to  leave  the  complainant's  employment;  and  also 
enjoining  you,  your  agents,  servants,  representatives,  confederates,  and  attorneys 
from  trespassing  on  complainant's  buildmgs  and  property  situated  in  the  city  of 
Nashville,  Tenn.,  as  follows: 

Bounded  by  Twelfth  Avenue  north  on  the  east,  by  Hamilton  Street  on  the  north, 
by  Fourteenth  Avenue  north  on  the  west,  and  by  the  property  of  the  Louisville  & 
Nashville  Terminal  Co.  on  the  south. 

And  also  enjoining  you,  your  agents,  servants,  representatives,  confederates,  and 
attorneys  from  congregating  on  or  loitering  about  the  premises  above  described,  or  at 
other  places  with  intention  or  for  the  purpose  of  interfermg  with  employees  of  complain- 
ant in  the  prosecution  of  their  work,  or  to  intimidate  with  intention  to  cause  them  to 
leave  complainant's  employment;  and  also  enjoining  you,  your  agents,  servants, 
representatives,  confederates,  and  attorneys  from  interfering  with  uie  free  ingress 
and  egress  of  the  complainant's  said  employees  to  and  from  said  place  of  business  of 
complainant  above  described,  and  with  their  free  return  to  their  homes  to  and  from 
their  work. 

And  in  view  of  the  assurance  of  a  number  of  the  defendants  that  they  have  not  had 
and  have  not  now  any  purpose  to  conduct  themselves  in  an  abusive,  threatening,  or 
intimidating  manner,  this  injunction,  until  further  order  of  the  court,  shall  not  be  con- 
strued to  prevent  you  from  stationing  yourself  or  others  around  or  in  the  vicinity  of 
complainant's  shop,  foimdry,  and  premises  for  the  purpose  of  peaceably  and  orderly 
observing  those  entering  or  lea\ing  said  premises,  obtainu^  their  names  and  residences, 
and  in  a  peaceable  and  orderly  manner,  and  without  intimidation,  accosting  and  speak- 
ing with  those  so  entering  and  leaving  said  premises  upon  said  occasions,  and  at  any 
ot£er  time  or  place,  and  by  peaceful  persuasion  endeavor  to  induce  such  persons  to 
attach  themselves  to  the  cause  of  oiganized  labor,  and  to  decline  to  work  for  com- 
plainant until  the  adjustment  of  the  pending  strike,  and  become  members  of  the  local 
Holder's  union;  provided  further,  it  is  not  intended  by  any  part  of  this  injunction  to 
limit  or  embarrass  the  right  of  either  of  any  of  the  parties  to  tnis  suit  to  seek  or  invoke 
the  application  and  enforcement  of  any  statute  or  city  ordinance  which  may  be  violated 
by  any  person  or  persons  whomsoever;  and  the  right  is  reserved  to  any  of  the  parties 
to  this  suit  to  hereafter  move  to  have  modified,  broadened,  or  restricted  the  scope  and 
language  of  this  injunction ;  and  complainant  having  executed  the  bond  required  by 
file  said  fiat. 

We,  therefore,  in  consideration  of  the  premises  aforesaid,  do  strictly  enjoin  and  com- 
mand you,  your  a^nts,  servants,  representatives,  confederates,  ana  attorneys,  under 
the  penalty  prescnbed  by  law,  of  your  and  every  of  your  goods,  lands,  and  tenements 
to  be  levied  to  our  use,  that  you  and  every  of  you  do  absolutely  desist  from  doing 
the  things  above  prohibited  until  further  orciers  of  our  said  court  of  chancery. 

Witness,  Robert  Vaughn,  clerk  and  master  of  our  said  court,  at  office,  the  first  Mon- 
day in  April,  in  the  year  of  our  Lord  1912,  and  in  the  one  hundred  and  thirty-sixth 
year  of  our  independence. 

Robert  Vaughn,  Clerk  and  Master ^ 
By  J.  R.  West,  Deputy  Clerk  and  Master. 

General,  No.  24430. 

Horace  F.  Humphrey,  surviving  member  of  the  firm  of  Humphrey  &  Sons,  v.  William 
Boyd,  William  Cleghom,  John  Doyle,  Mathew  Gahan,  Bert  Collins,  Austin  McGowan 
Edward  Nesser,  Jonn  Kempke,  Joseph  Hirsch)  and  Joseph  Frieh. 

And  now,  on  this  25th  day  of  April,  A.  D.  1911,  comes  the  complainant,  by  his 
solicitors,  and  the  defendants  also  come  by  their  solicitors,  and  this  cause  coming  on 
for  determination,  the  same  having  been  previously  heard  and  taken  under  advise- 
ment, upon  the  bill  of  complaint  herein,  the  answer  of  the  defendants  thereto,  the 
replication  of  the  complainant  to  such  answer,  and  the  pnwfs,  oral,  documentary, 
and  written,  taken  and  filed  in  said  cause,  as  well  as  the  aiguments  of  counsel  for  the 
respective  parties,  and  the  court  being  now  fully  advised  in  the  premises,  finds  from 
the  evidence  that  it  has  jurisdiction  over  the  subject  matter  ana  over  the  person  of 
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each  and  ev^ery  of  the  defeudauts  hereto ;  that  the  complainant  is  the  8urvi\ing  member 
of  the  copartnership  formerly  consisting  of  the  complainant,  Horace  F.  Humphrey, 
and  one  llany  B.  Humphrey,  doing  business  as  Humphrey  &  Sons,  and  that  since 
the  filing  of  the  bill  of  complaint  herein,  the  said  Harry  B.'  Humphrey  has  departed 
this  life;  that  the  said  copartnership  of  Humphrey  &  Sons  has  for  more  than  25  years 
last  past  been  engaged  in  the  business  of  machinists  and  founders  in  the  city  of  JoLiet, 
in  the  county  and  State  aforesaid,  and  that  said  business  has  been  in  existence  and 
carried  on  in  said  city  for  more  than  50  years  prior  to  the  filing  of  said  bill  of  com- 
plaint, and  that  said  business  is  still  being  conducted  by  the  Baid  complainant,  Horace 
F.  Humphrey,  as  surviving  partner,  as  aitoresaid;  that  in  the  conduct  of  said  business 
said  copartnership  and  said  complainant,  as  surviving  partner  thereof,  have  a  valu- 
able and  thorougnly  equipped  foundry  and  plant,  necessary  for  the  conduct  of  said 
business,  and  that  said  business  amounts  to  upward  of  $150,000  each  year,  and  that 
in  the  conduct  of  said  business  large  numbers  of  contracts  are  made  for  machinerv 
in  all  portions  of  the  United  States  and  in  many  foreign  countries,  and  that  the  proa- 
ucts  of  the  plant  of  said  business  are  shipped  to  all  parts  of  the  United  States  and 
such  foreign  countries;  that  such  contracts  are  made  for  future  delivery,  and  that 
at  the  time  of  the  filing  of  the  bill  of  complaint  herein  said  copartnership  had  on 
hand  a  lai^e  number  of  such  contracts  providing  for  delivery  thereafter;  that  in  order 
to  successfully  prosecute  said  business  it  is  essential  that  said  foundry,  plant,  and 
business  be  operated  substantially  without  interruption,  and  that  the  several  depart- 
ments of  said  business  are  necessarily  so  connected  and  related  to  each  other  that 
the  operation  of  each  department  is  essential  to  the  completion  of  the  contracts  and 
work  entered  inU)  and  undertaken  in  the  proper  conduct  of  said  business;  that  in 
the  proper  conduct  of  said  business  the  complainant  is  compelled  to  employ  a  large 
number  of  workmen,  aggrej^ating  125  or  thereabouts,  many  of  whom  are  skilled  me- 
chanics, who  become  more  valuable  to  the  complainant  the  longer  such  skilled  work- 
men continue  in  complainant's  employ,  and  that  prior  to  the  2d  day  of  May,  A.  D. 
1910,  complainant  had  in  liis  emlpoy  about  125  workmen,  or  thereabouts,  and  skilled 
mechanics,  many  of  whom  had  been  in  such  employ  continuously  for  considerable 
periods  of  time,  and  who  in  consequence  had  become  valuable  to  said  copartnership 
m  the  conduct  of  said  business,  ana  that  sundry  of  the  defendants  hereto  were  among 
the  persons  then  in  the  employ  of  said  copartnership. 

The  court  further  finds  that  the  defendants  are  members  of  the  International 
Molders'  Union  of  North  America  and  of  the  International  Molders'  Union  of  North 
America,  Local  No.  236,  both  of  which  unions  are  commonly  called  labor  or  trade 
unions,  and  that  said  defendants  are  all  residents  of  the  city  of  Joliet,  in  the  county 
and  State  aforesaid;  that  said  International  Molders'  Union  of  North  America  is  a 
voluntary,  unincorporated  association  and  has  a  branch  located  in  the  said  city  of 
Joliet,  known  as  said  Local  No.  236,  and  has  associated  with  it  throughout  the 
United  States  several  thousands  of  members  who  are  molders  or  core  makers  by 
occupation,  and  that  said  Local  No.  236  has  a  membership  of  50  or  more,  and  is  affih- 
ated  with  other  labor  unions  in  the  said  city  of  Joliet;  that  said  International  Molders' 
Union  of  North  America,  and  said  branch  thereof,  now  have  in  force  certain  by-laws, 
rules,  and  regulations  to  govern  and  control  the  members  of  said  union  as  to  their 
hours  of  labor,  wages,  shop  conditions,  and  the  persons  with  whom  the  members 
thereof  may  and  may  not  work,  and  in  the  event  of  failure  on  part  of  the  employers, 
including  said  copartnership  and  the  complainant,  to  accede  to  the  demands  of 
said  union  said  union  causes  its  members  in  the  employ  of  such  employers  to  strike 
and  refuse  to  work,  and  sustains  its  members  in  such  strike  by  contributing  moneys 
to  aid  said  strike  and  directing  the  manner  and  method  pursued  by  such  members 
in  their  attempt  to  make  said  strike  effective;  that  the  complainant  in  the  usual 
and  proper  conduct  of  said  business  emplovs  a  large  number  of  men  in  his  molding 
department  and  also  in  his  several  other  departments;  that  on  the  2d  day  of  May, 
A.  D.  1910,  said  international  union  and  said  Local  No.  236,  and  the  officers  and  the 
members  thereof,  declared  aud  inaugurated  a  strike  against  said  complainant's  said 
firm  for  the  purpose  of  enforcing  certain  demands  of  said  union,  and  thereupon  refused 
to  allow  any  of  the  members  of  said  Local  No.  236  to  continue  to  work  for  said  firm; 
that  at  that  time  said  firm  employea  as  molders  and  core  makers  14  men,  among 
whom  were  some  of  the  defendants;  that  all  of  said  14  men  were  then  members  of 
said  Local  No.  236,  and  that  as  a  consequence  of  such  refusal  to  allow  said  employees 
to  work  said  employees  thereupon  struck  and  left  the  employ  of  said  fiim.  and  that 
the  business  of  said  firm  was  thereupon  seriously  affected  and  injured. 

The  court  further  finds  that  immediately  upon  the  inaugiu*ation  of  said  strike,  the 
defendants  instituted  and  afterwards  maintained  what  is  commonly  called  a  picket 
system  in  the  immediate  neighborhood  of  complainant's  place  of  business;  that  said 
picket  system  was  instituted  and  maintained  for  the  purpose  of  watching  and  spjong 
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upon  the  employees  of  complainant's  said  firm  in  going  to  and  from  their  work,  in 
order  to  be  able  to  identify  and  follow  such  employees  to  and  from  their  work,  and  that 
such  acts  and  doings  on  the  part  of  the  defendants  have  caused  and  threaten  to  cause 
serious  loss  and  damage  to  complainant,  and  that  by  reason  thereof,  the  business  of 
said  firm  has  been  carried  on  only  in  a  partial  and  incomplete  manner. 

The  court  further  finds  that  the  defendants  and  other  persons  associated  with  them 
in  the  maintenance  of  said  picket  system  have  repeatedly  followed  employees  of 
complainant's  said  firm  to  and  from  their  homes  ana  have  congregated  in  the  neigh- 
borhood where  said  employees  lodge  or  live,  for  the  purpose  of  threatening,  intimi- 
dating, or  otherwise  interfering  with  and  annoying  the  employees  of  complainant's 
said  firm,  and  that  by  means  of  said  picketing  and  unlawful  acts,  about  65  of  the 
workmen  of  complainant's  said  firm  have  been  induced  to  quit  the  employ  of  said 
firm,  and  that  sucn  acts  and  doings  on  the  part  of  the  defendants,  and  those  conspiring, 
cooperating,  and  sympathizing  with  them,  have  cau8e<l  irreparable  loss  and  injury  to 
the  business  of  said  firm  and  of  said  complainant,  and  that  by  means  of  such  wrongful 
acts  and  doings  said  defendants  and  those  cooperating  with  them,  seek  and  attempt 
to  stop  the  business  of  said  complainant  for  the  purpose  of  compelling  the  complainant 
to  accede  to  the  demands  of  said  defendants  and  their  said  union. 

The  court  further  finds  from  the  evidence  that  said  defendants  are  financially 
irresponsible  and  unable  to  respond  in  damages,  and  that  such  wrongful  acts  have 
and  will,  result  in  great  and  irreparable  loss  and  damage  to  the  complainant,  and  that 
such  damages  can  not  be  asc'ertained  or  measured,  and  that  complainant  has  no 
adequate  remedy  at  law  for  the  protection  of  said  business  and  interests. 

The  court  further  finds  from  the  evidence  that  none  of  the  defendants  is  in  the 
employ  of,  or  has  any  contractual  relation  what8r)ever  with  the  compainant  or  his 
said  firm. 

The  court  further  finds  from  the  evidence  that  the  complainant  will  be  irreparably 
injured,  unless  the  defendants  be  perpetually  enjoined,  as  hereinafter  provided  and 
decreed. 

Now,  therefore,  the  premises  considered,  it  is  ordered,  adjudged,  and  decreed,  and 
the  court  doth  hereby  order,  adjudge,  and  decree,  that  the  temporarv  restraining  order 
heretofore  made  in  this  suit  be  modified  so  as  to  read  and  be  as  follows  and  that  the 
defendants,  William  Boyd,  William  Cleghom,  John  Doyle,  Mathew  Gaham,  Bert 
Collins,  Austin  McGowan,  Edward  Nesser,  John  Kempke,  Joseph  Hirsch,  and  Joseph 
Frich,  and  each  of  them,  and  all  persons  assisting  or  aiding  or  sympathizing  or  con- 
federating with  them,  be,  and  they  are  herebjr,  perpetually  enjoined  and  restrained 
as  follows:  From  picketing  or  maintaining  a  picket  about  or  in  the  nei^fhborhood  of 
the  business  of  the  complainant;  from  in  any  manner,  by  force,  threata  or  mtimidation, 
interfering  with,  hindering,  obstructing,  or  stopping  the  business  of  said  complainant, 
or  his  agents,  servants,  or  employees,  in  the  operation  of  complainant's  business; 
from  intimidating  by  threats  or  otherwise  the  employees  of  complamant,  or  any  person 
or  persons,  who  may  become,  or  seek  to  become  employees  of  complainant;  from  con- 
gregating about  or  near  the  place  of  business  of  complainant,  or  about  or  near  any 
place  where  his  employees  are  lodged  or  live,  for  the  purpose  of  compelling  or  inducing, 
Dv  threats  or  intimidation  or  force,  complainant's  employees  to  leave  the  employment 
of  complainant  or  to  refuse  to  work  for  him,  or  for  the  purpose  of  preventing  or  attenipt- 
ing  to  prevent,  by  force,  threats,  or  intimidation,  any  person  from  freely  entering  into 
the  employment  of  complainant;  from  following,  singly  or  collectively,  any  employee 
of  said  complainant  to  or  from  his  home,  or  elsewhere,  or  calling  upon  him  for  the  pur- 
pose of  molesting,  intimidating,  or  annoying  such  employee  or  his  family. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  defendants  pay  to  the  com- 
plainant the  costs  of  this  suit  to  be  taxed  and  that  the  complainant  have  execution 
against  the  defendants  therefor. 
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The  Chairman.  We  shall  be  glad  now  to  hear  somebody  who  is 
in  favor  of  the  bill.     Mr.  Gompers,  do  you  wish  to  be  heard  now  ? 

Mr.  Gompers.  I  would  like  to  hear  what  the  opposition  has  to  say 
first,  Senator. 

Mr.  MoNAOHAN.  I  think  the  representatives  of  labor  should  give 
us  an  opportunity  to  answer  in  defense,  since  they  are  the  real 
proponents. 

The  Chairman.  I  can  not  determine  that  now.  I  presume  an 
ample  hearing  will  be  given  everybody. 

Mr.  Gompers.  We  have  appeared  many  years  before  the  com- 
mittees of  the  House  and  on  o)ie  or  two  occasions  before  committees 
of  the  Senate  on  measures  of  this  character.  Hearings  were  held, 
they  are  in  print,  and  there  is  not  anything,  perhaps,  tnat  we  could 
say  that  has  not  already  l^een  said  in  some  form  or  another.  I 
doubt  if  there  is  anything  that  one  can  say  against  the  bill  that  has 
.not  been  said  in  some  form  or  other,  except  possibly  by  heaping  on 
abuses  and  vilUfication.  The  first  does  not  constitute  much  of  a 
strong  argument,  but  after  you  have  heard  all  of  the  opponents 
of  the  ]>in,  if  the  proponents  deem  it  at  all  necessary,  with  your 
consent,  we  shall  offer  something.. 

The  Chairman.  I  mav  be  wrong,  l)ut  my  impression  is,  I  remem- 
ber some  years  ago  we  liad  an  injunction  bill,  out  I  have  no  recol- 
lection of  having  a  bill  before  us  that  goes  to  the  extent  that  this 
bill  does  ? 

Mr.  Gompers.  Yes^  sir;  the  bills  that  were  ])efore  the  Judiciary 
Committee  of  the  Senate  went  further  than  the  present  bill  which  has 
alreadvpassed  the  House. 

The  Chairman.  This  bill  goes  in  one  respect  further  than  that 
bill  went,  in  legaUzing  what  I  call  boycotting.  Here  is  one  phrase 
I  have  no  recouection  of  seeing  in  former  bills,  but  I  may  be  mis- 
taken, so  I  will  state  my  own  memory.     The  section  I  refer  to  is: 

And  no  such  restraining  order  shall  prohibit  any  person  or  persons  ♦  ♦  *  from 
ceasing  to  patronize  or  to  employ  any  party  to  such  dispute. 

That  is  what  we  commonly  call  the  boycott  and  I  have  no  recollec- 
tion of  any  such  provision  as  that  in  any  former  bill. 

Mr.  Gompers.  Not  in  the  same  language  perhaps,  but  the  old 
Pearre  bill  introduced  by  Representative  rearre  of  Maryland  con- 
tained, if  not  the  exact  language,  the  exact  purpose.  I  shall  bo  glad 
to  furnish  a  copy  of  the  Pearre  bill. 

The  Chairman.  I  should  like  to  hear  particularly  the  discussion 
of  what  I  call  section  266-A  from  your  side  of  the  case  before  we 
get  through.  I  should  like  to  hear  tnat  discussion  very  much  for  my 
own  information.  I  have  no  fixed  notions  on  this,  but  I  would  like 
to  hear  your  side  as  well  as  the  other. 

Senator  Sutherland.  I  would  like  to  say  for  myself  I  have  never 
been  present  upon  any  of  the  occasions  when  this  or  similar  bills  have 
been  discussed,  and  I  have  not  had  the  time  to  read  any  of  the  hear- 
ings upon  the  subject,  not  even  the  House  hearings  or  the  report  made 
by  the  majority  and  minority  of  the  House  on  tne  biU. 

Mr.  Davenport.  There  was  no  hearing  on  this  bill  before  the 
House  nor  any  bill  similar  to  this  ? 

Senator  Sutherland.  It  is  a  matter  the  details  of  which  I  have 
not  heard  discussed,  and  I  would  myself  like  very  much  to  hear  from 
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the  proponents  of  the  measure  some  discussion  of  it.  There  are  two 
or  three  things  in  it  that  I  am  particularly  anxious  to  hear  about,  and 
I  want  to  hear  it  discussed  with  reference  to  the  use  of  this  word 
*' entry/'  that  the  time  shall  expire  within  a  certain  number  of  days 
after  the  '^  entry  ^'  of  the  order.  I  want  to  know  why  that  is  in  there, 
and  I  want  to  know  what  the  particular  complaint  is  which  organized 
labor  or  labor  in  general  is  making  about  the  present  adniijiistration 
of  the  law.  I  want  to  know  something  about  it,  and  I  would  like  to 
hear  from  you. 

Mr.  GoMPERS.  I  shall  be  heard  if  the  committee  thinks  that  neces- 
sary-— if  you  think  we  sliould  appear  in  favor  of  it.  I  desire  to  sav 
with  regard  to  the  j)resent  bill  that  there  were  several  i>ills  whicli 
were  introduced  in  the  House  of  iiepresentatives  to  regulate  and 
Umit  the  issuaiico  of  injunctions  and  out  of  the  long  hearings  of  the 

f>ast  Congresses  and  the  present  Congress  the  Judiciary  Committee 
ormulated  that  bill,  and  it  passed  the  House,  I  think,  by  a  vote  of 
244  to  31,  after  five  hours  of  discussion. 

The  Chairman.  We  will  now  hear  from  Mr.  Drew. 

STATEMENT  OF  MB.  WALTEB  DBEW. 

Mr.  Drew.  Mr.  Chairman,  I  am  counsel  for  the  National  Erectors' 
Association.  The  membei-s  of  our  association  erect  structural  iron 
and  steel.  Like  Mr.  Monaghan,  my  colleague,  who  has  just  finished 
speakino,  I  am  the  representative  of  an  or^^anization  of  employers 
which  has  had  to  fight  for  the  privilege  of  doing  business  m  this 
country. 

The  Chairman.  How  many  individual  members  are  concerned  ? 

Mr.  Drew.  We  have  about  40  members  in  our  association,  and  I 
think  they  ))robably  fabricate  and  erect  about  75  per  cent  of  the 
structural  steel  and  iron  in  this  country. 

The  Chairman.  Are  you  all  combined  ? 

Mr.  Drew.  We  are  combined  in  the  name  of  the  National  Erectors' 
Association  for  the  one  and  only  purpose  of  erecting  iron  and  steel 
construction  work  on  an  open-shop  basis. 

The  Chairman.  There  is  no  combination  as  to  price  or  output? 

Mr.  Drew.  If  you  knew  something  about  the  prices  in  the  steel 
industry  erecting  business  just  now,  you  would  not  ask  that.  If  it 
is  desired,  I  would  be  ^dad  to  file  our  constitution  and  by-laws. 

The  Chairman.  I  am  just  a  })lain  farmer  and  country  lawyer  and 
that  is  the  reason  I  asked  the  question. 

Mr.  Drew.  I  see  the  committee  rightly  agrees  with  me  that  the 
burden  of  showing  the  necessity  of  legislation  of  this  kind,  so  far- 
reaching  and  so  important  in  inciustrial  matters  in  this  country,  rests 
upon  the  men  who  propose  it.  I  have  known  something  of  tne  bills 
or  this  character  that  have  been  proj)Osed  previously  to  this  time. 
My  first  experience  in  national  labor  matters  was  when  I  stood  before 
the  House  Judiciary  Committee,  something  like  six  years  ago,  and 
heard  Mr.  Gompers  address  that  committee  in  favor  of  the  so-called 
Pearre  bill.  Tnat  committee  did  not  report  out  the  bill,  and  Mr. 
Gompers  at  that  time  informed  the  House  Judiciary  Committee  that 
if  that  Congress  did  not  see  fit  to  pass  that  sort  or  legislation  there 
would  be  other  Congresses  that  could  perhaps  see  more  clearly  the 
rights  of  the  laboring  men  as  he  chose  to  interpret  them.    I  have  heard 
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Mr.  Gompers  discuss  legislation  of  this  character  a  number  of  times, 
and  I  never  yet  have  heard  him  discuss  it  without  a  veiled  threat  or 
menace  of  some  kind  behind  his  remarks.  His  attitude  in  that  par- 
ticular, standing  even  in  the  halls  of  our  national  legislative  body,  has 
been  absolutely  typical  of  the  spirit  and  policy  of  his  whole  organiza- 
tion, the  American  Federation  of  Labor,  under  his  leadership,  alwavs 
the  use  of  force,  coercion,  intimidation,  and  threat  to  overcome  the 
will  of  the  men  with  whom  it  sought  to  do  business,  substituting  that 
intimidation,  that  force,  and  coercion  in  place  of  merit  and  efficiency 
on  the  part  of  the  individual  members.  It  has  become  a  stock  phrase 
of  militant  closed-shop  unionism  to-day  that  if  the  organization  is 
strong  enough  it  does  not  matter  about  the  efficiency  of  the  indi- 
vidual workman. 

The  Chairman.  You  have  organized  on  your  side,  and  of  course 
you  do  not  denv  the  other  side  the  right  to  organize,  too? 

Mr.  Drew.  If  the  Senator  please,  that  is  the  one  thing  I  will  tell 
this  committee  about  to-day.  I  am  going  to  give  you  in  detail  the 
relations  between  the  International  Association  of  ondge  and  Struc- 
tural Ironworkers  and  the  National  Erectors'  Association,  leading  up 
to  the  arrest  of  the  McNamaras,  their  confession  in  Los  Angeles,  and 
leading  further  to  the  indictment  of  54  men  at  Indianapolis,  including 
all  but  one  of  the  members  of  their  international  executive  board.  1 
wiU  do  that,  and  I  deem  it  pertinent  to  this  discussion  for  this  reason: 
The  International  Association  of  Brid,ze  and  Structural  Iron  Workers 
stands  here  to-day  asking  for  this  legislation.  That  association,  not- 
withstanding the  confession  of  the  McNamaras,  notwithstanding  the 
publicity  given  to  these  dynamite  outrages,  notwithstanding  the 
indictment  of  54  men  at  Indianapolis,  is  still  a  member  of  the  Amer- 
ican Federation  of  Labor  and  speaks  to-day  through  its  mouthpiece, 
Samuel  Gompers,  to  this  committee,  asking  for  this  legislation.  So, 
gentlemen,  I  deem  one  of  the  most  important  factors  in  this  discussion 
to  be  the  character  of  the  men  vou  are  going  to  give  this  law  to,  if  it 
be  passed.  What  use  would  they  make  of  it  it  thej  had  it?  Will 
they  as  suggested,  treat  it  with  reverence  as  an  addition  to  the  sacred 
rights  of  labor,  or  will  they  treat  it  as  a  license  to  foUow  along  the 
already  estabUshed  principle  and  practice  of  coercion  and  intimida- 
tion with  the  sanction  ana  encouragement  of  a  National  Congress  to 
add  to  the  bitterness  and  hate  of  their  malcontents  in  their  campaign 
of  class  against  class  ? 

It  may  be  news  to  this  committee  that  previous  to  January  1,1906, 
the  business  of  erecting  structural  steel  and  iron  in  this  country  was 
upon  a  closed-shop  basis.  Trade  agreements  were  practically  uni- 
versal between  the  large  erecting  companies  and  the  iron  workers. 

The  Chairman.  How  did  they  get  apart  ? 

Mr.  Drew.  I  am  just  going  to  tell  you,  and  I  am  going  to  read  from 
the  Bridgemen's  Magazine,  which  is  the  official  organ  of  the  Iron 
Workers'  Union,  and  also  one  of  the  official  organs  of  the  American 
Federation  of  Labor. 

Mr.  Gompers.  I  do  not  think  you  want  to  make  a  willful  misstate- 
ment, Mr.  Drew. 

Mr.  Drew.  No,  I  do  not;  and  I  wiD  be  glad  to  have  you  correct 
me  if  I  do. 

47009—14 62 
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Mr.  (JoMPERS.  Where  do  you  get  the  infonnatiou  that  the  Bridge- 
men's  Magazine  is  an  official  organ  of  the  American  Federation  of 
Labor  ? 

Mr.  Drew.  Not  directly,  perhaps,  but  the  Iron  Workers'  Union  is 
one  of  the  largest  and  most  important  members  of  the  American  Fed- 
eration of  Labor.  The  Bridgemen's  Magazine  is  the  ofRcial  organ 
of  that  union,  and  it  contains  official  notices  from  your  office  and  has 
a  department  in  it  dealing  with  A.  F.  of  L.  notices. 

Mr.  GoMPERS.  Does  that  constitute  it  an  official  organ  of  the  Ameri- 
can Federation  of  Labor  ? 

Mr.  Drew.  It  is  the  official  organ  of  the  Iron  Workers'  Union,  and 
in  its  relations  to  the  American  Federation  of  Labor  it  is  their  omcial 
organ  in  that  respect.  I  ask  you  if  you  want  to  repudiate  the  Bridge- 
men's  Magazine  1 

Mr.  Gompers.  No,  I  do  not  wish  to  repudiate  that  nor  the  organi- 
zation, but  you  said  it  was  the  official  organ  of  the  American  Federa- 
tion or  Labor. 

Mr.  Drew.  I  will  qualify  that  with  the  explanation  I  have  made. 
Here  is  a  statement  from  the  editorial  column  of  the  Bridgemen's 
Magazine,  in  the  issue  of  August,  1905. 

Ix>cal  Union  No.  15,  of  New  Haven,  Conn.,  has  inaugurated  a  strike  against  the 
American  Bridge  Ck>.,  owing  to  the  fact  that  the  company  persiBts  in  allowing  the  Bos- 
ton Bridge  Co.  to  erect  work  for  which  they  (the  American)  are  the  original  contractor. 
Up  to  the  time  of  p)ing  to  press  no  settlement  satisfactory  to  No.  15  has  been  reached 
and  there  is  a  possibility  of  a  general  strike  being  ordered.  It  is  to  be  hoped  that  the 
matter  will  be  adjusted  amicably,  but  if  such  is  not  the  case  we  know  our  members 
stand  ready  and  willing  to  assist  their  New  Haven  brothers. 

There  was  no  question  of  wages,  no  question  of  hours.  The  agree- 
ment between  the  American  Bridge  Co.  and  this  local  imion,  as  with 
all  other  locals,  continued  an  arbitration  clause  providing  that  no 
strike  should  be  called  until  arbitration  was  had.  Yet,  because  the 
American  Bridge  Co.  would  not  cancel  a  contract  which  it  had  already 
made  for  the  erection  of  steel  with  the  Boston  Bridge  Co.,  its  work 
was  struck. 

The  Chaikman.  Who  was  the  grievance  against,  the  Boston  Bridge 
Co.? 

Mr.  Drew.  It  happened  at  that  particular  time  to  be  out  of  favor 
with  the  local  at  New  Haven,  Conn.  The  national  convention  of  the 
Iron  Workers'  Union  was  to  be  held  the  next  month.  At  that  con- 
vention the  strike  of  the  American  Bridge  Co.  was  made  general  all 
over  the  United  States,  which  meant  that  every  one  of  the  100  odd 
locals  of  the  Iron  Workers'  Union  went  on  a  strike  against  the  Ameri- 
can Bridge  Co.  to  compel  it  to  cancel  a  contract  with  the  Boston 
Bridge  m)rks.  That  strike  has  never  been  called  off  to  this  day,  and 
is  stm  in  force. 

This  is  from  the  October,  1905,  issue  of  the  magazine: 

The  action  of  the  convention  in  indorsing  the  strike  against  the  American  Bridge 
Co.  by  a  unaminoiis  vote  and  deciding  to  continue  the  same  more  aggressively  than 
ever  was  indeed  a  sorry  blow  to  a  few  of  the  tools  and  soreheads  in  our  organization, 
as  they  are  now  without  any  support  whatever. 

Following  the  strike  against  the  American  Bridge  Co.  comes  the 

feneral  open-shop  fight  of  the  other  erecting  concerns.  The  relations 
etween  the  erecting  concerns  and  the  unions  had  become  intolerable, 
so  on  May  1,  1906,  the  different  erecting  concerns  allied  themselves 
together  under  the  name  of  the  National  Erectors'  Association  and 
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declared  that  they  would  conduct  their  business  upon  what  is  called 
the  open-shop  basis;  that  is,  they  would  hire  men  irrespective  of 
their  membership  in  any  organization,  imion  men  and  nonunion 
men  equally  entitled  to  work  without  discrimination. 

The  Chairman.  Did  they  discriminate  against  union  men  as 
against  nonunion  men  ? 

Mr.  Drew.  I  will  read  what  the  Bridgemen's  Magazine  says  upon 
that  point.  I  am  going  to  take  the  closed-shop  definition  of  the 
iron  workers  themselves,  from  the  editorial  columns  of  the  Bridge- 
men's  Magazine.     This  is  from  the  December,  1905,  issue: 

"Closed  shop,"  then,  is  the  term  for  a  shop,  factory,  store,  or  other  industrial  place 
where  workmen  can  not  obtain  employment  without  being  members  in  good  standing 
of  the  labor  union  of  their  trade.  Tiiis  is  demanded  by  the  imions.  Objecting  to 
working  in  cooperation  with  scabs,  rata,  strike  breakers,  or  other  nonunion  workmen , 
they  insist  that  the  shop  shall  be  closed  i^inst  all  employees  who,  not  already  be- 
longing to  the  union  of  tneir  trade,  refuse  to  join  it. 

The  Chairman.  What  does  that  mean,  "rats,"  etc.? 

Mr.  Drew.  Those  are  terms  for  nonunion  workmen  [continuing]: 

If  the  union  is  able  to  coerce  the  employer,  or  he  is  friendly  enough  to  yield  without 
coercion,  this  demand  is  granted,  ana  that  establi^ment  is  consequently  a  '^closed 
shop."  But,  if  the  employer  will  not  yield  without  coercion,  and  the  union  is  unable 
to  coerce  him,  then  non unionists  as  well  as  unionists  may  obtain  employment  and  the 
establishment  is  consequently  known  as  an  open  shop.  No  term  has  come  into  vogue 
or  establishments  which  exclude  unionists  from  employment.  The  reason  probably 
is  that  no  employers  make  this  exclusion. 

Passing  on  further  as  to  what  was  the  real  issue  in  this  case,  we 
find  it  was  not  wages  or  hours,  but  the  desire  of  this  union  to  main- 
tain a  ''closed  shop"  in  the  erection  industry  of  the  coimtry.  This 
is  a  statement  from  the  editorial  columns  of  the  January,  1906,  issue: 

To  such  members  we  hereby  serve  notice  that  we  have  never,  neither  do  we  now 
recognize  the  open-shop  policy,  and  the  mere  fact  of  any  member  being  found  working 
either  as  a  journeyman,  pusher,  or  foreman  on  any  such  work  for  any  company,  will 
be  deemed  sufficient  cause  for  steps  being  taken  to  discipline  said  member,  eitner  by 
fine  or  revocation  of  membership. 

In  the  issue  of  the  magazine  of  May,  1906,  soon  after  the  declara- 
tion of  our  open-shop  poBcy,  occurs  the  following; 

No  matter  what  may  have  been  the  fancy  of  the  erectors  along  this  particular  line, 
their  idol  has  been  quickly  shattered  and  they  have  been  brought  to  realize  in  no 
uncertain  terms  that  to  figure  a  proposition  out  amon^  themselves  is  one  thing  to 
figure  it  out  with  the  employee  is  another.  Fancy  unions  and  nonunion  structural 
iron  workers  working  side  by  side  in  perfect  harmony  on  a  bridge  or  building  of  any 
consequence  any  place  in  tiia  broad  land.  This  is  the  dream  of  the  Erectors'  Asso- 
iation,  but  we  advise  them  to  wake  up  if  the  action  of  our  local  unions  has  not  already 
caused  them  to  do  so. 

So  I  submit  the  issue  between  the  international  association  and  the 
employers  in  the  structural  iron  and  steel  industry  is  clearly  defined 
as  one  of  closed  shop  absolutely,  no  question  of  wages  or  hours  being 
involved  at  that  time,  nor  has  it  been  involved  from  that  time  to  this 
day.  I  might  say  in  passing  that  our  people  placed  their  business 
upon  an  open  shop  basis,  and  have  maintamed  it  there  for  the  last 
six  jears.  They  have  not  decreased  wages,  they  have  not  lengthened 
then*  hours.  On  the  contrary,  there  has  been  a  general  increase  in 
wages,  and  I  have  a  comparative  statement  showing  the  wages  of 
structural  iron  workers  to  day  paid  by  our  people  to  be  substantially 
higher  than  the  wages  paid  skilled  carpenters  throughout  the  country 
from  the  Atlantic  to  the  Pacific. 
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The  Chaibman.  What  is  the  average  rate  paid  ? 
Mr.  Drew.  From  $4  to  $5  per  dav. 
The  Chairman.  A  day  of  eight  hours? 
Mr.  Drew.  Eight  hours  and  double  pay  for  overtime. 
The  Chairman.  With  every  Saturday  afternoon  off? 
Mr.  Drew.  That  is,  overtime  if  they  work  Saturday  afternoon. 
I  might  say  further  to  the  Senator,  coming  down  to  tne  economic 

Sroposition  which  will  perhaps  stick  in  his  mind  after  all  is  said  and 
one  in  connection  witn  legal  rights,  that  we  have  been  able  to  pay 
the  old  imion  wages  and  increase  thorn;  we  have  been  able  to  work 
the  old  hours  and  maintain  them;  and  we  have  been  able  to  pay  for 
guarding  practically  every  open-shop  job  that  has  gone  up  in  the 
last  five  years  to  protect  it  against  dynamite 

The  Chairman.  Have  you  had  to  have  guards  around  your  jobst 

Mr.  Drew.  Practically  every  one  of  our  jobs  has  gone  up  hke  a 
fort  imder  siege  in  time  of  war. 

The  Chairman.  During  this  time  have  no  union  men  worked  for 
you,  or  offered  to  work  for  you  ? 

Mr.  Drew.  A  large  percentage  of  our  men  are  old  union  men  who 
have  left  the  union  and  who  are  glad  to  work  for  us  and  want  to 
continue  to  work  for  us.  I  might  say  we  have  been  able  to  do  all 
these  things,  and  to  pay  the  cost  of  100  djrnamitings,  and  still  we  can 
erect  steel  and  sell  it  to  the  final  consumer  at  from  20  to  30  per  cent 
less  than  we  could  under  the  old  closed-shop  cc^r.ditions.  This  is 
chiefly  duo  to  the  removal  of  unioii  restrictions  upon  the  efficiency 
of  the  men. 

The  Chairman.  I  would  hke  to  have  you  give  the  experience  of 
your  association  in  reference  to  the  dyriamiting,  if  you  would  kindly 
do  so.     I  want  to  have  it  stated  here,  if  possible. 

Mr.  Drew.  About  six  months  after  January  1,  1906,  we  had  put 
our  industry  upon  practically  a  normal  basis — that  is,  enough  new 
men  had  been  trained  and  enough  old  men  had  left  the  union,  so  that 
we  had  a  good  labor  market.  That  period  had  been  characterized  by 
a  large  number  of  brutnl  and  vicious  assaults  both  upon  our  workmen 
and  upon  our  foremen.  As  a  result  of  those  assaulte,  there  are  quite 
a  number  of  the  members  of  this  union  who  have  been  prosecuted, 
convicted,  and  have  served  time  or  are  serving  time  now  throughout 
the  country.  Several  are  fugitives  from  justice.  If  the  committee 
wants  a  record  of  those  cases  I  will  be  glad  to  furnish  it. 

The  Chairman.  We  would  be  glad  to  have  you  furnish  it. 

Mr.  Drew.  This  is  an  editorial  in  the  issue  of  November,  1907, 
affer  this  fight  had  gone  on  for  some  time  and  before  dynamiting  had 
occurred  to  any  great  extent. 

To  those  foremen  who  have  been  loyal  to  ub  we  feel  Bafe  in  saying  that  they  have 
lost  nothing.  In  fact,  if  experience  is  any  criterion  to  go  by,  they  have  been  the 
gainers.  If  they  have  suffered  a  temporary'  financial  loss,  it  is  as  nothing  compared 
to  the  honor,  respect,  and  esteem  in  which  they  are  generally  held  by  the  members 
of  the  international  association. 

Aside  from  the  above,  they  are  still  among  the  living  and  are,  in  a  great  many 
instances,  holding  positions  with  fair  firms  that  are  as  good  and  in  some  instances 
better  than  they  left  with  the  American  Bridge  ('o.  and  the  open-shop  fanatics  of  the 
Erectors'  Association.  The  same  can  not  be  said  of  the  poor  mij^iiided  foob  who 
listened  to  the  soft  words  of  the  employer  about  two  years  ago.  Their  paths  as  fore- 
men have  not  been  strewn  with  rc»es.  More  than  one  of  them  has  admitted  time  and 
time  again  that  he  knew  in  his  heart  he  was  not  doing  right;  that  the  men  he  had 
were  incompetent,  and  in  a  majority  of  cases  would  always  remain  that  way,  and  Uiat 
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their  moet  ardent  desire  was  that  the  present  controversy  would  be  adjusted  in  the 
very  near  future.  To  the  foremen  who  have  worked  scabs  in  the  present  contest  and 
are  still  alive  it  can  be  safely  said  that  thev,  by  their  action  in  listening  to  the  bland- 
idiments  of  the  company,  have  been  largely  instrumental  in  defeating  the  very  prop* 
osition  that  they  are  so  anxious  to  see  brought  about,  and  in  ttua  respect  they  are,  if 
sincere,  simply  working  against  their  own  interests. 

^  This  editorial  ^ains  meaning  and  takes  on  the  character  of  a 
sinister  and  deadly  threat  when  read  in  conjunction  with  the  many 
vicious  and  brutal  assaults  committed  upon  open-shop  foremen. 
To  be  sure,  the  editorial  later  assigns  the  incompetence  of  scab  work- 
men as  one  of  the  sources  of  danger  to  the  foremen.  But  no  acci- 
dents to  foremen,  caused  by  the  incompetence  of  nonunion  men,  were 
available  for  mention  to  Dear  out  this  ingenious  explanation,  nor 
were  they  desired.  To  the  foremen  and  to  tiie  rank  and  file  of  the 
workmen,  both  union  and  nonunion,  the  article  plainly  refers  to  the 
many  brutal  attacks  which  had  alreadj  occurred  and  were  of  common 
knowledge,  and  by  impUcation  promises  similar  persuasive  methods 
for  the  future. 

To  the  picket  Une  and  personal  violence  were  added  the  boycott 
Many  of  tne  large  national  concerns  were  put  upon  the  '^unfair  list" 
of  the  union,  and  so  published  in  the  magazine.  They  are  still  upon 
that  list.  In  many  localities  sympatnetic  strikes  and  boycotts 
against  those  concerns  and  other  open-shop  erecting  contractors 
were  instigated  bv  the  iron  workers'  union  and  participated  in  by 
other  unions  in  tne  building  trades — all  members  of  the  American 
Federation  of  Labor.  General  boycotts  were  instituted  against 
two  baseball  clubs — the  Cleveland  Club  and  the  Pittsburgh  Club— 
because  open  shop  men  were  employed  in  the  erection  of  steelwork 
in  the  grand  stanas  of  the  clubs.  The  boycott  against  the  Pittsburgh 
Club  is  editorially  mentioned  in  the  magazine,  if  it  interests  the 
committee. 

The  Chairman.  Put  it  into  the  record. 

Mr.  Drew.  I  read  from  the  May,  1909,  issue: 

Even  after  it  became  known  that  the  contract  for  the  fabrication  of  the  steel  for 
the  new  grand  stand  had  been  let  to  the  American  Bridge  Co.,  efforts  were  made  to 
induce  the  officials  of  the  Pittsburgh  Club  to  see  that  the  erection  of  the  work  in  ques- 
tion was  sublet  to  a  contractor  who  was  employing  members  of  local  No.  3,  but  to  no 
avail;  the  stand  was  erected  by  scabs  in  the  employ  of  the  American  Bridge  Co.,  in 
charge  of  William  (Billy)  Hamilton.  Our  members  in  the  National  League  cities 
can  snow  their  di'^approval  of  the  scab  grand  stand  in  Pittsbiu^h,  which  was  erected 
by  the  American  Bridge  Co.  for  the  Pittsburgh  Baseball  Club  by  staying  away  from 
the  games  when  the  Pittsburgh  Baseball  Club  is  in  their  respective  cities.  It  would 
also  De  well  to  inform  all  the  building  trades  of  the  respective  localities  to  this  effect 
and  request  them  that  they  take  similar  action.  We  have  everything  to  gain  and 
nothing  to  lose  by  a  move  of  this  kind.  Other  baseball  clubs  will  have  grand  stands 
and  improvements  to  make  from  time  to  time,  and  as  the  partonage  of  the  national 
^me  comes  largely  from  the  working  people,  and  union  men  in  particular,  if  we  let 
it  be  known  that  we  will  absolutely  refrain  from  patronizing  a  club  whose  manage- 
ment insists  on  using  scabs  to  erect  grand  stands  and  other  improvements,  we  can 
rest  assured  that  there  will  be  very  few  scab  grand  stands  erected,  whether  of  steel, 
reenforced  concrete,  or  wood. 

This  editorial  also  mentions,  in  such  a  matter  of  fact  way  as  clearly 
shows  it  to  be  a  ordiiiarv  matter,  an  instance  of  another  of  the  illegal 
methods  commonly  used  by  those  men  in  their  fight  against  open-shop 
contractor — that  is,  the  deliberate  and  systematic  effort  to  induce  or 
compel  the  owner  or  customer  to  break  a  contract  already  made.  In 
the  mstance  cited,  the  threat  of  boycott  was  used  to  compel  such 
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breach  of  contract  on  the  part  of  the  Pittsburgh  Club.  It  proved 
ineffective;  but  in  many  other  cases,  of  which  from  their  very  nature 
evidence  can  not  be  secured,  the  threat  of  boycott  or  of  sympathetic 
strike  or  the  fear  of  dynamite,  which  these  people  did  not  hesitate  to 
play  upon  in  talking  to  the  owner  and  possible  customer,  were  the 
means  of  depriving  open-shop  contractors  of  business,  the  volume 
of  which,  while  it  can  not  be  estimated,  yet  must  have  reached  most 
substantial  proportions. 

Coming  now  to  the  use  of  dynamite  in  connection  with  this  warfare 
against  the  open  shop  in  our  industry.  In  the  beginning  chief  reUance 
seemed  to  be  placed  upon  the  ordinary  methods  of  assault,  boycott, 
etc.  D3^iamite  was  used,  but  only  in  scattered  and  isolated  cases  and 
in  such  a  way  as  not  to  indicate  that  its  use  was  the  result  of  any  gen- 
eral, well-oi^anized  plan.  Later,  the  explosions  were  so  located  and 
so  timed  as  to  show  beyond  question  that  they  were  the  results  of  a 
careful,  systematic  plan  of  campaign,  national  m  its  scope  and  operan 
tion.  I  will  read  into  the  record  the  number  of  dynamiting  in  difFer- 
ent  years. 

In  the  latter  part  of  1905  two  attempts  to  dynamite  open-shop 
erection  work  were  made. 

In  1906  there  were  three  successful  explosions  and  four  attempts. 

In  1907  there  were  six  explosions. 

In  1908  there  were  19  explosions  and  4  attempts. 

In  1909  there  were  21  explosions  and  2  attempts. 

In  1910  there  were  25  explosions,  and  in  1911,  up  to  April  12,  the 
time  of  the  arrest  of  McMani^al  and  J.  B.  McNamara,  there  were  10 
explosions.  With  the  exception  of  one  dynamiting  at  Mount  Vernon, 
N.  Y.,  on  the  night  before  Labpr  Day,  September,  1911,  there  has 
been  no  dynamiting  of  structural  steel  work  since  the  arrest  of  the 
McNamaras  in  April,  1911.  I  will  give  to  the  committee  a  complete 
list  of  the  cases,  out  I  will  not  burden  you  with  them  now. 

Since  the  year  1907  this  series  of  dynamite  outrages  betrayed  all 
the  signs  of  careful  and  premeditated  design  under  the  control  and 
direction  of  some  single  man  or  group  of  men.  The  early  explosions 
were  secured  by  the  use  of  long  time  fuses,  enabling  the  agent  who 
touched  them  off  to  be  far  away  when  the  explosions  occurred.  As 
showing  the  concentrated  thought  and  devilish  ingenuity  expended 
in  the  use  of  this  form  of  union  persuasion,  the  time  fuse  was  later 
displaced  by  the  time-clock,  used  in  conjunction  with  a  dry-cell 
electric  battery.  From  these  an  infernal  machine  was  constructed, 
which  could  be  so  set  that  the  explosion  could  be  timed  to  the  fraction 
of  a  second  12  hours  in  the  future.  This  time-clock  contrivance  was 
used  on  practically  all  the  explosions  in  the  last  three  years — ^from 
Massachusetts  to  California.  It  was  used  in  the  destruction  of  the 
Times  plant  and  of  the  Llewellyn  Iron  Works  at  Ijos  Angeles.  It  was 
found  upon  the  bombs  set  to  destroy  Gen.  Otis  and  Secretary  Zee- 
handelaer  in  their  homes.  Such  a  aevice,  which  failed  to  explode 
because  of  a  slight  defect  in  construction,  was  found  at  Peoria,  111., 
on  September  4,  1910,  attached  to  a  10-quart  can  of  nitroglycerin,  so 
placed  as  to  destroy  work  of  the  McClintic-Marshall  Construction  Co. 
Fragments  of  these  devilish  devices  had  been  found  on  other  jobs 
where  explosions  had  occurred,  but  this  was  the  first  complete 
infernal  machine  to  be  found,  and  it  was  this  that  was  one  or  tiie 
chief  factors  in  forging  the  chain  of  evidence  which  led  up  to  the 
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arrest  of  the  McNamaras.  This  device  also  made  it  possible  for 
those  who  would  either  unionize  erection  work  or  destroy  it  to 
increase  tenfold  the  effectiveness  of  their  cainptum  and  incidentally 
to  inject  into  it  a  grim  species  of  humor.  Explosions  on  different 
jobs  of  the  same  contractor  would  be  so  planned  as  to  occur  at 
lexactly  the  same  instant  in  different  sections  of  the  country  or  at 
different  points  in  the  same  citv.  In  Peoria  on  September  4,  1910, 
before  mentioned,  the  shop  of  the  Lucas  Bridge  &  Iron  Works  and  a 
job  of  the  McClintic-MarshaU  Construction  Co.  were  blown  up  at 
precisely  the  same  instant,  although  in  widely  separated  parts  or  the 
city.  The  machine  that  failed  to  explode  would  have  made  still  a 
third  demonstration  and  was  set  to  go  off  at  the  moment  the  other 
two  occurred.  In  the  city  of  Indianapolis,  on  October  26,  1909,  two 
jobs  of  a  contractor  named  Von  Spreckelsen,  who  had  diflBculties 
with  this  same  union,  which  grew  out  of  and  were  part  of  a  general 
building-trades  strike  against  him,  were  dynamited  in  widely  sepa- 
rated sections  at  precisely  the  same  moment  of  time.  At  the  same 
moment,  also,  as  an  indication  of  the  deadly  hate  that  filled  the 
hearts  of  these  men,  his  planing  miU  and  his  oam  were  dynamited. 
Following  the  refusal  of  tne  firm  of  Caldwell  &  Drake,  of  Columbus, 
Ind.,  to  unionize  some  steel-erection  work  at  the  city  of  Omaha,  the 
work  at  Omaha  and  their  shop  at  Columbus  were  dynamited  at  the 
dame  moment  on  the  night  of  March  24,  1911.  Many  other  instances 
of  this  sort  can  be  cited. 

To  bring  this  series  of  outrages  home,  from  the  standpoint  of  a 
merely  criminal  performance  without  equal  in  the  annals  of  this  or 
any  other  country,  it  is  estimated,  from  information  already  made 
public,  that  between  three  and  four  hundred  quarts  of  nitroglycerin 
and  over  2,000  pounds  of  dynamite  were  transported  from  one  end 
of  this  country  to  the  other  on  passenger  trains  packed  in  ordinary 
suit  cases,  which  were  put  under  the  berths  in  the  cars  and  checked 
at  the  stations  by  the  men  who  blew  up  these  jobs.  J.  B.  McNamara 
has  confessed  to  the  dynamiting  of  the  Los  Angeles  Times;  J.  J. 
!McNamara,  his  brother,  nas  confessed  to  the  einployment  of  McMani- 
al  to  dynamite  the  Llewellyn  Iron  Works;  and  (Jrtie  McManigal,  who 
as  turned  State's  evidence,  has  confessed  that  he  personally  dyna- 
mited 22  of  the  jobs  mentioned  in  the  list  filed  with  this  committee, 
and  that  he  acted  under  the  direction  and  orders  of  J.  J.  McNamara. 
The  Chairman.  Were  they  union  men  ? 

Mr.  Drew.  J.  J.  McNamara,  during  the  six-year  period  of  the  fight 
of  the  Iron  Workers*  Union  against  the  open  shop,  was  the  secretary 
of  the  union  and  the  editor  ana  manager  or  the  Bndgemen's  Magazine, 
its  official  organ,  and  also  a  member  of  the  international  executive 
board.  Ortie  McManigal  belonged  to  this  same  union.  J.  B.  Mc- 
Namara was  a  brother  of  J.  J.  McNamara  and  is  said  to  have  been  a 
union  printer. 

In  all  of  these  cases,  the  work  dynamited  was  that  of  a  contractor 
doing  business  upon  an  open-shop  basis.  The  unionizing  of  the 
work — that  is,  the  discharging  of  open-shop  men  and  the  employment 
of  exclusively  union  men  in  their  places — was  always  sufficient  to 
secure  immunity  from  further  trouble  of  this  kind.  In  the  case  of 
smaU  contractors,  it  became  a  question  of  utter  ruin  or  the  closed 
shop.  After  the  dynamitings  mentioned,  Von  Sj)reckelsen's  work  in 
Indianapolis  was  unionized,  so  also  was  that  of  Caldwell  &  Drake, 
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and  of  the  Pan-American  Bridge  Co.,  which  will  be  again  referred 
to.  Many  of  the  dynamitings  in  the  last  few  years  were  directed 
against  small  contractors,  and  probably  over  40  per  cent  of  the  entire 
series  of  outrages  was  upon  work  of  contractors  not  members  of  the 
National  Erectors'  Association.  The  rather  uniform  success  of  this 
method  of  attack  against  the  smaller  contractor  resulted  in  its  more 
extended  use,  and  mere  can  be  no  doubt  but  that  the  success  of  this 
form  of  union  argument  in  securing  closed-shop  agreements  through- 
out the  East  and  Middle  West  invited  and  encouraged  its  application 
in  the  bitter  fight  in  Los  Angeles  to  unionize  that  city. 

And  let  it  not  be  supposed  that  either  the  light  or  the  thunder  of 
these  explosions  was  hia  under  a  bushel  or  passed  without  notice  or 
mention.  Each  new  case  was  announced  almost  invariably  in  the 
glaring  headlines  of  the  great  metropolitan  papers,  and  almost  as 
invariably  the  fact  was  mentioned  that  the  work  dynamited  was  that 
of  an  open-shop  contractor  who  was  having  some  dispute  or  trouble 
with  the  Iron  Workers'  Union.  In  many  cases  a  particular  dyna- 
miting became  a  matter  of  importance  and  concern  not  to  the  Iron 
Workers'  Union  alone,  but  to  aU  the  unions  of  the  buildiii^  industry, 
because  of  local  conditions.  Thus,  in  Los  Angeles,  the  fight  of  the 
iron  workers  was  merely  a  part  of  a  general  fight  of  the  other  building 
trades  and  of  the  Machinists'  Union  to  establish  a  universal  closed 
shop  in  that  city.  So,  also,  with  the  Von  Spreckelsen  dynamitings 
in  Indianapolis.  I  quote  from  the  Bridgemen  s  Magazine  of  the  issue 
of  January,  1910,  from  the  report  of  the  business  agent  of  the  Indian- 
apolis local  of  this  union.     He  says: 

The  next  strike  was  called  on  the  Murat  Temple  against  the  general  contractor, 
Albert  Von  Spreckelsen,  in  behalf  of  the  carpenters.  This  fight  was  a  hard  one. 
because  we  had  not  only  the  general  contractor  to  fight  but  also  the  Manufacturers 
Association.  After  he  tried  to  make  good  with  nonunion  men,  the  building  com- 
mittee found  he  could  not  complete  the  contract  on  time,  so  thev  took  the  contract 
away  from  him  and  gave  it  to  the  Bedford  Stone  Construction  Co.,  which  is  a  fair 
firm.  This  strike  lasted  over  two  months  and  the  work  was  in  an  awful  shape  when 
the  Bedford  Co.  took  it  over.  We  have  now  all  union  men  employed  on  saia  temple 
and  they  are  going  over  the  work  that  the  nonunion  men  had  done.  This  fight  was  a 
hard  blow  to  the  Manufacturers'  Association  dhd  goes  to  show  what  can  be  done 
when  you  have  a  good  building  trades  council  and  all  crafts  stick  together. 

Of  course,  the  dynamited  work  was  in  bad  shape  when  the  union 
men  took  it  over,  and  of  course  Mr.  Von  Spreckelsen  and  every  other 
citizen  of  Indianapolis  knew  perfectly  well  why  the  dynamitings  had 
occurred  and  that  they  would  cease  with  the  discharge  of  open-shop 
men.  But  let  us  consider  a  moment.  The  Iron  Workers'  Union 
was  one  of  the  important  members  of  the  American  Federation  of 
Labor,  of  which  Mr.  Gompers  is  president.  Its  six  years'  fight  to 
reestablish  the  closed  shop  in  its  industry  was  of  com.ro.on  and  gen- 
eral knowledge  to  all  the  officers  of  that  organization.  In  many 
cases  the  fight  of  this  union  for  a  closed  shop  became  part  of  a  gen- 
eral fight  of  building  trades  unions,  all  members  of  the  American 
Federation  of  Labor,  for  a  like  purpose  as  in  the  Von  Spreckelsen  case. 
Add  to  this  the  wide  publicity  given  those  outrages  and  the  general 
reference  in  the  public  press  in  connection  with  them  to  the  open- 
shop  chai*acter  of  the  work  dynamited,  and  then,  finally,  in  the  light 
of  tneso  facts,  consider  the  further  fact  that  Mr.  Gompers,  the  mouth- 
piece of  this  union  before  you  to-day  asking  for  this  legislation,  was 
''surprised  and  pained"  wiien  J.  J.  "NIcNamara,  the  secretary  of  the 
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Iron  Workers'  Union,  was  arrested  for  complicity  in  this  series  of 
crimes.  He  was  not  only  "sm-prised  and  pained,"  but  he  publicly 
asserted  and  charged  that  the  arrest  was  due  to  a  vast  conspiracy 
against  unionism,  of  which  the  National  Erectors'  Association  was 
a  part,  and  that  the  evidence  upon  which  that  arrest  was  based  was 
planted  and  manufactured  by  those  who  had  plotted  this  iniquitj 
against  the  fair  name  of  organized  labor.  Let  your  credence  in  his 
good  faith  in  expressing  that  wonder  and  surprise  and  in  making 
uiose  charges  be  the  measure  of  your  credence  in  his  good  faith  when 
he  stands  before  you  asking  for  this  legislation  and  asserting  his 
desire  for  it  and  its  great  necessitv  for  the  p\u*pose  of  uplifting  Tabor 
by  the  use  of  orderly  and  peaceful  methods. 

And  now  let  us  refer  further  to  some  extracts  from  the  Bridge- 
men's  Magazine,  which  will  throw  some  additional  light  upon  tne 
purpose  and  character  of  this  fight  of  the  Iron  Workers  Union 
agamst  the  open  shop. 

The  Chairman.  That  is  the  \mion  paper? 

Mr.  Drew.  That  is  the  iron  workers'  periodical.  The  July,  1909, 
issue  of  the  magazine  contains  a  report  of  J.  E.  Munsey,  Dusiness 
a^ent  Local  No.  27,  Salt  Lake  City,  and  refers  to  a  contract  let  to 
tne  Minneapolis  Steel  &  Machinery  Co.  for  the  erection  of  steel  for 
building  the  Commercial  Club,  which  company  was  not  an  original 
member  of  the  Erectors'  Association,  agamst  which  no  strike  had 
ever  been  called  or  was  impending  at  this  particular  time,  and  with 
which  no  question  of  wages  or  hours  was  at  issue.  They  simply 
took  a  contract  at  Salt  Lake  City  and  attempted  to  erect  upon  the 
open-shop  basis.     Here  is  the  extract  from  the  magazine: 

They  built  a  12-foot  board  fence  around  the  job  so  the  bunch  could  not  see  them,  but 
Bome  ungracious  fellows  hoisted  a  few  rocks  over  the  fence.  They  must  have  been 
good  shots,  for  they  eot  a  couple  of  them,  and  the  rest  of  the  snakes  got  ''cold  feet "  and 
quit.  This  was  on  Friday,  J  une  11,  and  on  the  following  Monday  our  men  went  to 
work.  The  Minneapolis  Steel  &  Machinery  Co.  took  this  particular  job  to  make  an 
issue  on  it;  also  used  the  James  Stewart  Co.  and  the  Commercial  Club  as  innocent 
parties,  but  they  could  not  make  it  stick.    The  boys  of  No.  27  fought  nobl^^  for  their 

S*  jhts,  which  were  principle  and  unionism  on  our  side  and  the  open-shop  policy  on  the 
mneapolis  Steel  &  Machinery  Co.'s  part.  I  think  this  Mr.  Holstrom,  who  styles 
himself  the  ** erecting  manager"  for  the  Minneapolis  Co.,  will  select  some  other  clime 
to  pursue  his  pet  hobby,  the  open  shop. 

So  they  unionized  that  job. 

In  the  issue  of  October,  1909,  I  read  from  the  convention  report  of 
H.  S.  Hockin,  member  of  executive  board,  who  afterwards  became 
acting  secretary,  is  now  under  indictment  at  Indianapolis,  and  is 
still  in  good  standing,  still  entitled  to  participate  in  the  councils  of  the 
American  P'ederation  of  Labor: 

April  3 1  called  on  the  officers  of  the  Ann  Arbor  Railroad  Co.  They  also  informed  me 
that  the  McClintic-Marshall  Co.  were  the  lowest  bidders  on  six  girder  spans  at  Ann 
Arbor.  I  explained  to  them  the  difference  of  the  two  firms  regarding  the  xind  of  men 
they  worked  and  the  trouble  the  McClintic-Marshall  Co.  was  having  by  erecting  their 
work  with  non-union  men.  They  promised  to  look  into  the  matter,  and  I  afterwards 
was  informed  tiiey  gave  the  last  contract  to  the  Kelly- Atkinson  Co. 

The  McClintic-Mai*shall  Co.  had  been  blown  up  more  than  any  other, 
and  the  Kelly-Atkinson  Co.  wa^s  a  union  concern. 

So  this  man  Hockin  by  his  own  statement  goe^  to  the  Ann  Arbor 
Railroad  Co.  and  induces  then\,  bv  threats,  to  give  a  contract  to  a 
higher  bidder  as  against  a  lower  bidder  because  the  lower  bidder's 
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work  was  being  dynamited.     It  is  official,  and  it  is  in  their  magazine, 
and  Mr.  Hockm  wants  this  legislation  from  you  to-day. 

The  following  is  from  the  convention  report  of  Delegate  Fitzpatrick, 
Local  No.  10,  Kansas  City: 

Blodgett  had  a  little  job  on  us  on  a  viaduct.  This  viaduct  was  a  gift  to  the  city  from 
an  oiganization  of  businesB  men  known  as  the  Civic  Improvement  Association,  the 
active  members  of  which  were  antagonistic  to  the  purposes  of  organized  labor.  This 
fact  made  our  efforts  to  have  the  contract  let  to  a  fiiir  ana  competent  contractor  fruitless. 
I  understand  that  the  job,  from  a  financial  standpoint,  was  a  bad  one  for  the  contractor. 

This  language  becomes  sinister  and  significant  in  the  light  of  the 
fact  that  the  job  was  dynamited  Jime  26,  1909,  and  so  was  a  bad  one 
jBnancially  on  account  of  the  dynamiting. 

In  the  January,  1910,  issue  of  the  magazine,  we  find  the  report  of 
W.  B.  Brown,  business  a^ent  Local  No.  10,  Kansas  City,  Mo.,  dated 
December  10,  1909,  which  is  as  follows: 

We  have  good  jobs  coming  up  this  next  summer.  The  only  job  that  looks  bad  is  the 
bridge  that  is  to  be  built  across  the  Missouri  River.  The  McClintic-Marshall  Co.  have 
the  contract.  We  have  been  expecting  to  hear  of  their  subletting  the  erection  of 
this  bridge  either  to  the  Union  Bridge  Co.,  of  this  city,  or  the  Missouri  Valley  Brid^ 
Co . ,  of  Le&venworth .  McClintic  <&  Marshall  got  this  iron  out  for  the  Iowa  Central  Rail- 
road Co.  It  is  unnecessary  to  mention  the  views  of  this  company  toward  the  structuial 
ironworkers,  and  if  this  aforesaid  company  tries  to  import  a  lot  of  dubs  into  Kan^ 
City  to  do  this  job,  we  will  try  and  make  it  interesting  for  them,  for  by  that  time  we  will 

Srobably  have  two  or  three  hundred  men  here  on  other  work  that  is  coming  up,  and  I 
on't  suppose  we  "wU  all  be  asleep  all  the  time. 

Several  attempts  were  made  to  dynamite  this  job,  and  if  you  could 
have  seen,  Mr.  Senator,  the  way  in  which  some  of  our  people  had  to 
guard  their  work  in  conducting  a  legitimate  business,  it  would  throw 
a  flood  of  light  on  this  proposition  that  could  not  be  secured  in  any 
other  way.  There  were  searchlights  stationed  at  each  end  of  this 
bridge  whUe  under  construction,  there  were  boats  patrolling  the 
river  armed  with  machine  euns,  because  the  attempt  was  made  to 
drop  dynamite  down  with  the  tide  so  that  it  would  lodge  against  the 
piers.  Jobs  of  open-shop  erectors  have  been  guarded  in  that  manner 
until  recently,  and  those  that  were  not  were  very  likely  to  be  "  bad 
from  a  financial  standpoint  for  the  contractor.*' 

Now  we  come  to  another  contractor  who  did  not  belong  to  the 
Erectors'  Association,  against  whom  there  was  no  strike  and  with 
whom  there  was  no  dispute  regarding  wages  or  hours  with  this  imion, 
and  I  refer  to  the  Pan-American  Bridge  Co.,  of  Newcastle,  Ind.  This 
is  from  the  report  of  Mr.  Hockin,  the  same  Mr.  Hockin  I  spoke  of  a 
few  moments  ago,  and  is  taken  from  the  April,  1910,  issue  of  the 
magazine: 

The  Jobst  Co.,  (general  contractors,  had  the  contract  for  the  new  Avery  plant,  with 
1,100  tons  of  eteel  to  be  erected.  He  let  the  contract  for  the  erection  of  the  steel  to 
the  Pan  American  Co.,  of  New  Captle,  Ind.  This  firm  has  no  more  use  for  a  union 
man  than  they  have  for  a  dog.  I  took  the  matter  up  with  the  Pan  American  Co., 
through  Mr.  J.  D.  Smith  and  Mr.  Woods,  but  they  refused  to  have  an^'thing  to  do 
with  our  association.  . 

An  assault  was  made  upon  the  foreman  of  the  Pan  American  Co. 
and  one  of  his  men  by  two  men  who  later  were  found  to  be  members 
of  the  union.  The  nonunion  man  was  shot.  The  assailants  were 
arrested,  and  on  the  day  of  their  hearing  in  court  April  5,  1910,  the 
shop  of  the  Pan  American  Co.  at  New  Castle,  Ind.,  was  dynamited. 
Shortly  thereafter  this  company  imionized  its  erection  work,  and  this 
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same  Hockin  assured  the  manager,  Mr.  Smith,  that  "he  would  have 
no  more  trouble  from  dynamiting  in  the  future.'' 

I  refer  you  now  to  the  report  of  the  walking  delegate  for  the  Peoria, 
111.,  local,  in  the  June  1910,  issue  of  the  magazme,  and  after  the 
imionizing  of  this  work.     He  writes: 

I  thought  it  about  time  to  let  the  members  at  large  know  that  Local  No.  112  is  still 
on  top  of  the  earth.  Halley's  comet  passed  through  here  on  time  and  found  about 
80  of  our  members  working  for  the  Pan  American  Bridge  Co.  This  was  a  scab  job  to 
start  with,  but  this  company  had  to  be  shown  that  union  men  were  cheaper. 

Another  small  contractor  was  Dick  Jones,  of  San  Francisco,  who 
took  two  contracts  in  Salt  Lake  City — one  for  the  erection  of  the 
Utah  Hotel  and  the  other  for  the  Kerns  Building.  The  Utah  Hotel 
job  was  twice  dynamited,  once  on  December  29,  1909,  and  a^ain  on 
April  18,  1910.  These  dynamitings  and  the  vicious  picketing  and 
otner  local  trouble  instituted  by  the  iron  workers  against  Jones 
resulted  in  the  cancellation  of  the  contract  for  the  Kerns  Building 
by  the  owners,  and  later  to  practically  his  financial  ruin  and  the 
relinquishment  of  the  other  contract.  The  following  is  from  the 
editorial  columns  of  the  magazine  in  the  April  (1910)  issue,  referring 
to  Jones: 

It  was  impossible  for  him  to  make  any  progress  on  the  hotel  job,  let  alone  on  the  Kerns 
Building,  and  the  result  has  been  tlmt  Jones  and  his  scabs  have  been  fired  bodily 
from  the  latter  building  and  members  of  Local  No.  27  are  now  erecting  it  on  a  strictly 
union  basis.  What  Local  No.  27  has  done  can  be  done  by  other  organizations;  all 
that  is  required  is.  determination  and  constant  and  consistent  opposition  to  un&iir 
contractors  and  anything  that  savors  of  the  open  shop. 

In  the  same  issue,  the  following  is  taken  from  the  report  of  J.  E. 
Munsey ,  business  agent  of  the  Salt  Lake  City  local : 

There  are  several  new  snakes  on  the  Utah  Hotel.  Thev  are  making  poor  headway. 
The  contract  was  taken  away  from  the  Jones  people  on  the  Kerns  Building.  We  are 
going  to  show  the  people  in  general  that  it  does  not  pay  to  hire  scabs. 

Mr.  Jones's  case  is  typical  of  the  small  contractor  who  did  not 
unionize  his  work  upon  demand  of  this  union.  In  this  case  a  union 
ironworker  was  arrested  for  one  of  these  dynamitings  and  confessed 
that  he  had  done  the  job  and  had  been  employed  to  do  it  by  one  of 
the  officers  of  this  union. 

And  again  I  remind  you  that  these  various  local  troubles  with  their 
dynamite  accompaniment  were  given  the  greatest  publicity  and 
notoriety  in  the  press.  So  bold  was  this  union  in  its  use  of  the 
regular  union  methods  of  coercion,  intimidation^  and  violence  that 
frequent  and  regular  mention,  unmistakable  in  its  meaning  and 
import,  appeared  in  the  columns  of  its  official  magazine,  and  pre- 
sumably that  magazine,  the  organ  of  one  of  the  largest  members  of 
his  organization,  lay  regularly  upon  the  desk  of  Samuel  F.  Gompers, 
president  of  the  American  Federation  of  Labor.  With  such  a  cam- 
paign being  so  openly  and  notoriously  conducted  in  one  of  the  most 
important  mdustries  represented  in  his  organization  I  ask  you  again, 
Wnat  sort  of  a  president  of  the  American  Federation  of  Labor  would 
you  consider  him,  had  he  really  been  surprised  when  J.  J.  McNamara 
was  arrested  for  complicity  in  the  dynamiting  of  open-shop  work  ? 

Mr.  Gompers.  I  suppose  I  am  on  trial? 

Mr.  Drew.  You  certainly  are  in  so  far  as  you  appear  in  a  repre- 
sentative capacity  seeking  this  legislation. 

The  Chairman.  You  will  be  heard. 
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Mr.  GoMPERS.  May  I  suggest  to  the  gentleman  he  might  mention 
my  full  name  and  not  give  me  any  title  I  may  not  possess.  My  name 
is  plain  Samuel  Gompers.    There  is  no  "F'*  attached  to  it. 

Mr.  Drew.  I  beg  your  pardon.  I  am  too  conscious  of  the  gen- 
tleman's ability  to  maintain  and  preserve  the  dignity  and  importance 
of  his  own  name  to  presume  to  msert  even  an  "F"  which  ne  is  not 
entitled  to. 

I  pass  now  to  the  report  of  F.  K.  Painter  in  the  Jime,  1910,  issue 
of  the  magazine.     He  writes: 

We  have  one  bad  scab  job  here,  and  that  is  being  erected  bythe  Wisconsin  Bridge 
Co.,  it  being  a  power  house  for  the  street  railway  company.  We  are  living  in  hopes 
that  Local  No.  21  will  be  able  to  land  this  job,  as  the  street  car  company  must  have 
a  new  franchise  this  fall,  to  be  voted  by  the  people,  and  they  know  what  the  union 
vote  means  here. 

Political  pressure  against  the  street  car  company  in  connection 
with  then-  franchise  faded  to  secure  the  cancellation  of  the  contract 
with  the  Wisconsin  Bridge  Co.,  and  this  job  was  dynamited  July  21, 
1910. 

The  Chairman.  Let  me  ask  you  a  question  here.  During  all  this 
period  that  is  covered  by  your  statement,  I  suppose  the  union  people 
were  erecting  a  good  many  structures  too? 

Mr.  Drew.  Oh,  yes. 

The  Chairman.  Were  any  of  those  structures  erected  by  the  unions 
dynamited  during  that  time  ? 

Mr.  Drew.  Not  one. 

The  Chairman.  All  the  dynamiting  occurred  in  reference  to  those 
that  were  in  favor  of  open  shops? 

Mr.  Drew.  Yes.  I  am  sorry,  Senator,  that  the  fact  that  there  are 
cases  now  pending  in  courts  throughout  this  country  involving  the 
series  of  dynamiting,  makes  it  impossible  for  me  to  go  into  anv  evi- 
dence other  than  what  has  been  puolished  in  the  public  print.  Other- 
wise I  would  scarcely  be  within  the  limits  of  professional  ethics,  and  I 
would  also  quite  probably  be  in  contempt  of  court. 

The  Chairman.  Use  your  own  judgment.     You  are  here  voluntarily. 

Mr.  Drew.  The  October,  1910,  issue  contains  the  convention  report 
of  Delegate  McClory,  Local  No.  17,  of  Cleveland.  McClory  was 
elected  a  member  of  the  international  executive  board  in  September, 
1911,  and  I  will  correct  the  record  by  the  statement  that  he  has  not 
been  indicted.  He  was  the  only  member  of  the  board  who  was  not. 
He  reported  as  follows: 

While  there  is  considerable  open-shop  work  in  the  vicinity  of  Cleveland,  the  local 
is  making  it  as  unpleasant  as  possible  for  those  doin^  it  and  as  costly  as  they  can. 
During  the  present  year  the  local  has  been  successful  in  having  some  very  large  con- 
tracts taken  away  fron  the  unfair  contractors  and  given  to  concerns  that  recognize 
the  organization. 

As  a  matter  of  fact,  that  local  did  succeed  in  having  contracts 
canceled  after  they  had  been  let  and  relet  to  firms  favorable  to  this 
union.  The  explanation  of  how  they  were  able  to  do  that  in  the 
city  of  Cleveland  is  found  in  the  fact  that  there  had  been  13  dyna- 
mitings  in  Cleveland  and  vicinity  m  the  past  three  years,  and  also 
a  large  number  of  assaults,  as  a  rasult  of  which  members  of  Local 
No.  17  were  arrested  and  convicted.  A  great  deal  of  that  work 
was  by  people  who  were  not  members  of  our  association,  who  had 
never  had  a  strike  called  on  them  by  this  organization.     The  mere 
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fact  of  their  going  into  this  locality  and  attempting  to  erect  work 
on  an  open-shop  basis  was  the  sole  excuse  for  the  attack. 

The  Chairman.  Aside  from  these  dynamitings  that  you  have 
referred  to,  what  did  the  labor  organizations  do,  this  iron  workers' 
association,  to  embarrass  the  worS,  and  what  means  of  protection 
did  you  have  to  resort  to  in  those  cases  as  a  rule  ?  When  I  say  "  you,'' 
I  mean  your  organization. 

Mr.  Drew.  As  I  have  stated,  they  did  all  the  things  that  I  ever 
knew  of  being  done  in  any  labor  trouble.  They  picketed  the  job, 
they  assaultea  the  men,  they  boycotted  the  firm — our  firms  have 
been  upon  the  unfair  list  of  this  organization  for  the  last  six  years — 
they  went  to  people  who  were  Entering  into  contracts  with  our 
people  and  endeavored  to  persuade  and  intimidate  them  into  not 
making  the  contracts.  In  some  cases,  as  I  have  stated  before,  it  is 
admitted  by  their  own  officers  that  thev  brought  about  the  cancella- 
tion of  contracts  already  made  with  our  members.  They  did 
every  single  thing  that  has  been  done  by  any  labor  organization  to 
inflict  trouble,  cost,  and  expense  upon  the  employer  m  his  opera- 
tions.    All  those  things  were  done  outside  of  the  dynamiting. 

Mr.  Emery.  May  I  ask,  Mr.  Drew,  if  the  companies  which  were 
members  of  your  association  were  published  on  the  unfair  list  of  the 
American  Federation  of  Labor. 

Mr.  Drew.  Yes;  that  has  been  done  in  a  number  of  cases.  I  do 
not  know  what  the  National  Federation  of  Labor  did,  but  in  many 
local  cases,  other  unions  that  were  members  of  the  American  Federa- 
tion of  Labor,  joined  with  the  iron  workers  in  calling  sympathetic 
strikes  and  boycotts. 

I  have  a  letter  here  that  perhaps  might  be  interesting.  It  is  on 
the  letter  head  of  the  International  Association  of  Bridge  and 
Structural  Iron  Workers,  517  Superior  Building,  Cleveland,  Ohio, 
The  letter  is  dated  June  8,  1906,  addressed  to  Mr.  F.  M.  Ryan, 
Ashland  House,  New  York  City,  and  is  signed  J.  J.  McNamara. 
secretary-treasurer.  From  its  terms,  I  assume  it  was  a  circular  letter 
sent  to  all  the  members  of  the  committee: 

Headquarters  International  Association, 

OF  Bridge  and  Structural  Iron  Workers, 

Cleveland,  Ohio,  June  8,  1906, 
Mr.  F.  M.  Ryan, 

Ashland  Houses  Neiv  York  City. 

Dear  Sir  and  Brother:  Inclosed  you  will  find  an  appeal  for  financial  aid  re- 
ceived from  Local  Union  No.  10  of  Kansas  City. 

By  referring  to  President  Ryan's  letter  of  the  7th  instant,  you  can  readily  see  our 
present  financial  standing  and  future  prospects. 

I  have  forwarded  Brother  Gerring,  tne  Secretary  of  Local  Union  No.  28,  Richmond, 
Va.,  1100  to  assist  them  in  their  struggle  with  the  A.  B.  Co.  and  Erectors'  Association. 

Am  inclosing  you  statements  from  Borden  and  Elsemore,  two  members  of  No.  17. 
The  facts  in  brief  are  as  follows: 

Ex-President  Buchanan  authorized  Brother  McClory  to  do  some  missionary  work 
in  Toledo.  McClory  thought  $150  would  be  suflicient  and  I  issued  him  check  for  the 
amount.  He  secured  four  men.  Among  them  were  Borden  and  Elsemore.  They 
went  to  Toledo  and  returned  to  Cleveland.  Shortly  after  their  return  tliey  were 
arrested  for  assault.  We  secured  attorney  and  had  jury  trial.  Jury  disagreed,  11  for 
conviction  and  1  for  acquittal.  Our  attorney  stated  that  he  Was  positive  next  trial 
would  result  in  conviction  and  advised  pleading  guilty,  with  hope  of  securing 
parole  before  election,  which  was  coming  up.  He  also  stated  that  if  that  was  not 
satisfactory  he  would  withdraw  and  we  could  pet  another  attorney.  He  stated  that 
he  was  positive  that  he  could  secure  a  parole  within  10  days,  and  acting  on  his  advice 
I  assured  the  two  men  they  would  be  recompensed  for  any  time  spent  in  jail.    Men 
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pleaded  guilty  and  were  sentenced  to  six  months  in  jail.  Attorney  proceeded  to  get 
parole  ae  promised,  but  about  this  time  the  Central  Labor  Union  of  Toledo  adopted 
resolutions  against  two  members  of  the  board  of  public  service,  which  board  was  com- 
posed of  three  men  and  had  authority  to  giunt  paroles. 

The  question  thus  became  a  political  issue,  ana  there  was  nothing  doing  in  the  parole 
line.  When  the  election  rolled  around  in  November,  the  two  members  of  the  Doard 
of  public  service,  a^inst  whom  the  Central  Labor  Union  had  adopted  resolutionB, 
were  defeated,  but  their  terms  did  not  expire  until  January  1, 1906,  ana  they  absolutely 
refused  to  do  anything  relative  to  paroling  Borden  and  Elsemore.  When  new  mem- 
bers took  office,  their  authority  to  grant  paroles  was  questioned  and  the  case  taken  to 
court.  It  was  not  settled  until  the  1st  of  February.  Borden  and  Ebemore  were 
paroled  after  spending  about  five  months  in  jail . 

Elsemore  received  $321.30;  Borden  received  $316.80. 

They  insisted  on  receiving  more  money,  which  I  refused  to  give  them,  owing  to  the 
&K;t  tliat  we  had  all  sorts  of  trouble  and  a  very  small  income  to  handle  it  with.  They 
seemed  dissatisfied,  and  I  told  then  to  take  it  up  with  Ryan  or  executive  board. 

It  was  brought  to  Ryan's  attention  when  he  was  at  headquarters  recently,  and  he 
refused  to  have  anything  to  do  with  it  other  than  to  refer  it  to  the  board  for  an  opinion. 
He  stated  to  them  that  in  his  opinion,  when  all  things  were  considered,  they  had  been 
very  liberally  treated  by  me. 

The  attorney  fees  for  two  trials  amounted  to  something  like  $169. 
Hoping  to  hear  from  you  relative  to  the  above  propositions  by  return  mail,  I  am. 
Fraternally,  yours, 

J.  J.  McNamara,  Secretary'Treagurer, 

The  ''President  Buchanan"  referred  to  in  this  letter  is  now  a 
Member  of  the  House  of  Representatives,  which  has  passed  this  bill 
under  discussion. 

This  concludes  the  citation  of  concrete  instances  in  connection  with 
the  fight  of  the  Iron  Workers'  Union  against  the  open  shop,  and  the 
cases  selected  form  only  a  small  part  of  tne  aggregate  and  were  selected 
merely  because  thoy  are  typical. 

The  rank  and  file  were  not  entirely  satisfied  with  the  way  that  the 
general  officers  were  running  this  fignt  against  the  open  shop.  They 
could  see  the  same  wages  were  being  paid — in  fact,  more — that  the 
same  hours  were  being  worked,  that  union  conditions  were  bein^ 
observed,  and  they  wanted  the  privilege  of  going  to  work;  they  did 
not  want  to  be  deterred  by  fine  and  revocation  of  membership  from 
going  to  work.  This  feehng  came  to  a  head  at  the  September,  1908, 
convention,  and  a  resolution  was  introduced  by  Thomas  Slattery,  of 
Brooklyn,  on  behalf  of  Local  No.  35,  as  follows: 

Whereas  our  industry  has  been  in  a  state  of  chaos  for  the  past  three  years  on  account 
of  the  strike  which  had  been  declared  by  our  international  association  against  the 
American  Bridge  Go.  and  others;  and 

Whereas  suffering  and  disaster  have  been  caused  to  many  of  our  members  throughout 
the  country  by  the  same,  compelling  many  members  who  have  worked  years  at 
our  craft  to  seek  employment  euewhere;  and 

Whereas  in  the  estimation  of  the  members  of  Local  ^5  there  is  no  chance  for  a  peace- 
able settlement,  and  a  further  extension  of  the  strike  will  be  the  means  of  making 
many  more  competent  men,  as  many  have  been  made  through  the  progress  of  the 
strike  in  the  past,  who  are  not  affiliated  with  our  organization:  Therefore  be  it 

Besolved,  That  we,  the  members  of  Local  No.  35,  do  hereby  petition  your  august 
body  that  more  drastic  and  radical  action  be  taken  in  the  conducting  of  the  strike  or 
the  international  association  allow  the  different  locals  the  option  of  working  for  firms 
on  the  unfair  list,  where  they  can  get  the  wages  and  conditions. 

The  international  officers  succeeded  in  heading  off  the  adoption  of 
this  local-option  resolution  and  the  whole  matter  was  referred  to  the 
international  executive  committee  for  action.  This  committee  did 
not  extend  the  privili  ge  of  working  open  shop.  What  it  did  as  to 
taking  ^'more  radical  action"  has  become  a  matter  of  history. 
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Here  is  an  item  I  offer  with  some  hesitation,  but  inasmuch  as  some 
enterpri'^ine  newspaper  man  has  been  able  to  secure,  it,  and  it  has 
been  pubh^ed  in  the  local  press  of  Indianapolis  and  copied  through- 
out tne  country,  I  offer  it — another  resolution  at  the  1910  convention 
by  the  same  Thomas  Slattery,  of  Brooklyn,  showing  a  sense  of  humor 
on  his  part: 

Resolved,  That  no  more  bomba  or  other  explosives  be  exploded  during  this  con- 
vention. 

The  resolution  was  not  acted  upon  and  was  not  published  in  the 
regular  proceedings . 

So,  Mr.  Chairman,  we  have  the  campaign  of  coercion,  intimidation, 
and  of  violence  to  bring  about  trade  agreements  brought  to  its  logical 
conclusion — the  use  of  force  in  its  most  deadly  form,  dynamite.  If 
coercion  by  boycott  is  fair  and  proper,  if  the  gathering  in  large  num- 
bers to  intimidate  a  man  to  quit  work  or  to  intimidate  an  employer 
into  making  an  agreement  is  fair,  and  these  and  similar  things  are 
proper  ways  to  bring  about  relations  between  employers  and  em- 
ployees, why  is  not  the  use  of  force  in  the  highest  form,  dynami+o, 
proper?  The  principle  is  the  same.  It  is  only  a  question  of  degree, 
and  I  say  to  you  that  Mr.  McNamara  was  one  of  the  most  logical 
followers  of  tKe  doctrines  of  the  American  Federation  of  Labor  and 
was  brave  enough  to  take  these  doctrines  to  their  logical  and  final 
conclusion. 

It  may  have  occurred  to  the  Senator  to  inq^uire  why  we  did  not 
begin  injunction  suits,  but  an  injunction  agamst  dynamite  would 
have  been  far  less  effective  than  criminal  action,  if  we  had  the  evi- 
dence to  secure  it.  We  could  not  very  well  enjoin  anyone  from 
using  dynamite  until  we  had  evidence,  and  the  moment  we  had  evi- 
dence, criminal  action  was  the  proper  course. 

As  to  the  other  matters  I  have  mentioned,  one  injunction  suit  was 
brought,  but  it  was  for  the  purpose  of  compeUing  the  county  com- 
missioners of  Cuyahoga  County,  Ohio,  to  let  a  contract  to  the  lowest 
bidder  when  they  had  let  it  to  a  higher  bidder  on  account  of  local 
union  pressure.  That  is  the  only  suit  our  people  have  brought  during 
these  six  years.  Our  jobs  are  widely  scattered  all  over  the  country, 
and  to  have  resorted  to  the  use  of  injunctions  would  have  necessitated 
actions  everywhere.  We  found  we  could  place  little  or  no  depend- 
ence on  any  local  police  force,  and  we  had  to  look  after  ourselves — 
have  our  own  system  of  protection.  Therefore  our  guarding  system 
was  developed,  which  proved  more  or  less  effective,  but  which  did 
not  prevent,  as  I  said,  one  hundred  odd  dynami tings  during  the  past 
four  years.  Mr.  McNamara,  arrested  for  the  Llewellyn  Iron  Works 
explosion,  has  plead  guilty.  I  can  not  stand  before  you  and  claim 
that  he  and  his  associates  are  guilty  of  all  these  other  dynamitings 
until  the  matter  has  been  determined  by  a  court  of  record  competent 
to  dertermine  it.  But  I  have  given  you  those  extracts  from  theu*  own 
magazine.  I  have  shown  you  the  spirit  of  this  organization,  the 
boycott,  the  assaults,  the  hatred,  and  the  malice;  I  have  shown  you 
what  character  of  men,  speaking  through  Mr.  Gompers,  stand  before 
you  to-day  asking  for  this  legislation,  asking  for  tnis  license;  and  if 
ne  did  not  know  at  that  time,  if  it  was  a  surprise  to  him  to  have  this 
series  of  dynamitings  charged  to  members  of  his  own  organization, 
he  knows  now.     Yet  he  stands  before  you  asking  for  this  legislation. 
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with  the  secretary  and  the  editor  of  the  magazine  of  this  union  now 
serving  time  in  prison,  its  executive  board  and  many  local  officers 
under  mdictment,  and  the  union  itself  still  a  member  of  the  American 
Federation  of  Labor. 

Another  matter  I  will  present  if  the  Senator  wants  to  Usten  to  more 
along  this  line  as  to  practices  under  a  different  set  of  circimistances  in 
the  city  of  Chicago.  There  the  closed-shop  system  became  universal, 
the  budding  industry''  was  absolutely  closed  and  the  local  unions  had 
a  monopoly.  So  fruitful  was  this  monopoly  to  the  unions  and  to  their 
officers  and  members  that  there  began  to  be  competition  among  them- 
selves internally  over  the  spoils  of  monopoly.  Different  unions  sprang 
up  in  the  same  crafts,  eacn  fighting  for  the  control  of  their  industry, 
with  the  result,  Mr.  Chairman,  that  during  the  year  1911  the  building 
industry  of  Chicago  at  different  times  was  practically  tied  up  and  at  a 
standstill  while  rival  unions,  members  of  the  American  Feoeration  of 
Labor,  fought  for  control.  The  interests  of  the  employer,  of  the  con- 
tractor, and  of  the  city  of  Chicago  were  absolutely  disregarded  and 
trade  agreements  were  violated.  These  warring  factions  went  to  the 
extent  of  hiring  professional  gun  men  to  kill  the  officers  each  of  the 
other.  These  uimgs  arc  matters  of  court  record  of  the  city  of  Chicago, 
and  a  number  of  those  men  are  now  serving  time  in  the  penitentiary 
undc'ir  conviction  for  murder,  assault,  and  manslaughter,  the  records 
clearly  showing  their  employment  by  officers  of  unions  that  were  mem- 
bers of  the  American  Federation  of  Labor.  Mr.  Gompers  took  cog- 
nizance of  that  situation,  because  internal  warfare  was  a  disastrous 
thing.  He  went  to  the  city  of  Chicago,  and  I  have  the  statement  of 
the  pubUc  press  that  lie  made  every  effort  to  bring  these  warring  fac- 
tions togetmr  without  suecess.  So  his  poUcy  of  coercion,  threat,  and 
violence  has  raised  up  in  his  own  ranks  forces  that  he  can  not  control. 
And  be  he  the  best  man  in  the  world,  and  be  he  seeking  this  legisla- 
tion in  good  faith,  there  still  remains  the  fact  that  there  are  these  forces 
under  him  which  it  has  been  shown  he  can  not  control.  He  did  not 
control  the  McNamaras.  He  could  not  settle  the  internal  warfare  in 
Chicago.  License  by  this  legislation  will  be  given  to  the  people  who 
have  Been  doing  th(»se  things,  and  the  man  \too  stands  before  you  as 
their  mouthpiece  asking  for  it  can  not  very  well  answer  that  lie  per- 
sonally does  not  stand  for  these  things.  Admitted  that  he  will  not 
dynamite,  or  a^^sault,  or  do  any  of  these  things,  yet  this  legislation 
would  say  to  the  man  who  does  want  to  do  them  that  he  had  the 
sanction  of  Congress  for  the  principle  of  force  and  intimidation.  With 
such  sanction  for  the  principle,  the  question  of  the  character  and 
degree  of  coercion  to  be  used  in  practice  would  be  one  he  would  doubt- 
less feel  able  to  decide  for  himself. 

Four  years  ago,  in  the  city  of  Washington,  I  was  called  in  by  the 
employers  in  the  building  industry.  The  brief  history  of  the  matter 
is  this:  The  building  industry  in  Washington  had  been  unionized 
and  working  under  closed-shop  agreements  for  a  number  of  years. 
Some  trouble  came  up  in  the  plumbing  industry  and  nonunion  plumb- 
ers became  employed  in  certain  shops.  This  broke  in  on  the  general 
closed-shop  conditions  and  was  very  unsatisfactory  to  the  local 
buildiug  trades  association,  so  a  number  of  strikes  were  called  in 
order  to  compel  the  discharge  of  these  nonunion  plumbers.  The 
master  plumbers  asked  for  arbitration,  and  there  was  arbitration, 
in  fact  three  arbitrations,  and  in  each  of  those  three  arbitrations  it 
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was  held  by  the  arbitrators  that  the  master  plumbers  had  the  right 
under  their  agreement  and  under  conditions  as  they  were  testified  to 
before  the  arbitrators  to  employ  these  nonunion  plumbers,  and  in  the 
last  arbitration,  before  Cant.  Oyster,  at  a  time  wnen  there  were  seven 
building  trades  out  on  strike,  it  was  held  that  these  seven  trades  were 
unlawfully  on  strike,  contrary  to  their  agreement,  and  the  arbitrators 
directed  that  thev  should  return  their  men  to  work.  Did  they,  after 
going  into  these  three  arbitrations,  accept  the  decree  of  the  arbitrators 
that  they  should  recognize  their  trade  agreement?  Not  at  all.  A 
national  convention  of  representatives  of  practically  all  the  building 
trades-unions  in  the  country  was  called  here  in  the  city  of  Washington, 
at  which  Mr.  Gompers  was  present,  and  if  the  report  of  his  attitude 
contained  in  the  puolic  press  is  any  criterion  of  his  real  attitude,  every- 
thing they  did  he  indorsed.  At  that  time  a  general  building  trades 
strike  was  inaugurated  in  the  city  of  Washington  for  the  sole  purpose 
of  compelling  the  discharge  of  those  nonunion  plumbers  and  of  restor- 
ing the  building  industry  of  Washington  to  a  complete  closed-shop 
basis.  When  one  national  labor  leader  was  asked  bv  a  reporter  about 
the  trade  agreement  and  its  violation,  he  said,  *^To  hell  with  trade 
agreements  when  it  is  a  question  of  the  closed  shop." 

The  bricklayers  at  first  did  not  join  that  strike,  because  at  that 
time  they  were  not  affiUated  with  the  American  Federation  of  Labor, 
but  later  they  were  induced  to  join  and  became  a  most  powerful  part 
of  the  building  trades  association  and  started  a  very  strenuous 
campaign,  engaging  in  picketing,  assaults,  and  other  such  methods. 
At  tnat  time,  as  counsel  for  those  people,  I  took  the  matter  up  with 
the  Judiciary  Department  of  the  United  States  Government,  making 
out  what  I  thought  was  a  case  under  the  Sherman  Antitrust  Act, 
these  matters  having  happened  in  the  District  of  Columbia.  I  could 
not  secure  any  action  from  the  Judiciary  Department  at  that  time, 
and  a  private  injunction  suit  was  brought  and  a  temporary  injunction 
was  granted,  which,  by  the  way,  has  remained  in  force  to  this  day. 

Mr.  Davenport.  Was  there  any  motion  to  dissolve? 

Mr.  Drew.  Yes;  they  made  a  motion  to  dissolve,  and,  if  I  remem- 
ber, the  motion  was  denied.  The  case  went  on  to  hearing  and  a  great 
deal  of  evidence  has  been  taken,  but  the  matter  has  not  processed 
to  a  final  decree,  because  neither  side  has  made  any  special  effort  to 
get  a  final  decree. 

Mr.  Davenport.  If  this  bill  should  pass,  it  would  become  invaHd  t 

Mr.  Drew.  We  could  not  have  gotten  a  decree  at  all. 

The  Chairman.  How  is  it  now  in  the  city  of  Washington?  Do 
they  have  a  closed  shop  or  open  shop  ? 

Mr.  Drew.  Nominally  an  open  shop,  but  a  large  percentage  of  the 
men  employed  are  union  men. 

The  Cftairman.  You  mean  open  shop,  but  a  large  number  of  union 
men  employed  in  them  ? 

Mr.  Drew.  Yes;  because  there  is  no  special  objection  to  union  men 
on  a  job  so  long  as  the  limitations  and  restrictions  are  not  objection- 
able; not  absolutely  intolerable.  In  our  industry  they  reached  a 
point  where  they  became  intoleraJ)le  and  prohibitive.  The  union 
would  allow  its  men  to  drive  only  from  75  to  100  rivets  a  day.  If  the 
Senator  is  interested  in  this  question,  I  can  refer  him  to  the  Eleventh 
Special  Report  of  Carroll  D.  Wright,  Commissioner  of  Labor,  in  which 
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he  goes  exhaustively  into  the  restrictions  of  output  on  the  part  of 
unions  in  this  country,  and  it  is  an  amazing  situation  which  ne  dis- 
closes, especially  in  the  building  trades.  He  refers  in  his  report  to  a 
matter  I  was  just  going  to  bring  up — that  in  the  last  development  of 
the  closed  shop  comes  the  conspiracy  between  the  union  and  the 
employers'  association  against  tne  general  public.  The  employer 
fi^ts  without  police  protection,  without  aid  from  any  quarter,  and 
with  his  brother  employers  competing  with  him  untu  he  gets  tired 
of  it.  He  organizes  an  association  of  nis  own  and  makes  a  deal  with 
the  union,  and  that  deal  amounts  to  this:  You  keep  other  contractors 
out  of  this  town  or  out  of  this  territory  and  we  will  employ  nobody 
bilt  members  of  your  organization.  Inat  deal  has  become  eflFective 
in  the  city  of  New  York,  so  that  in  several  large  building  trades  the 
doors  of  that  great  market  are  absolutely  closed  to  outside  contractors 
for  the  sale  of  material  for  erection  purposes.  In  the  marble  indus- 
try, for  instance,  it  has  been  estimated  that  it  costs  from  four  to  five 
times  as  much  to  cut  marble  in  New  York  City  as  anywhere  else  in  the 
United  States,  because  of  such  a  conspiracy  between  the  employers' 
association  and  the  union.  In  the  last  analysis,  that  is  a  logical  re- 
sult— the  conspiracy  between  the  union  and  the  employers'  associa- 
tion against  the  public.  That  is  something  our  people  would  not  go 
into,  and  we  have  had  to  fight  for  six  years  to  maintain  our  right  to 
do  business.  An  injunction  suit  is  now  pending  in  New  York  to  bring 
to  an  end  such  a  conspiracy  in  the  carpenter  mdustry. 

Mr.  MoNAOHAK.  Is  it  not  a  fact  that  imder  the  present  bill  such  a 
conspiracy  could  not  be  enjoined? 

Mr.  Drew.  You  could  not  enjoin  it  because  the  boycott  and  other 
measures  employed  by  such  a  conspiracy  would  be  legalized  by  this 
biU. 

Mr.  Davenport.  Even  if  offered  by  the  Government  for  the  pur- 
pose of  enforcing  the  Sherman  antitrust  law  ? 

Tlie  Chairman.  If  you  wish  to  discuss  the  particular  provisions 
of  the  bill,  I  would  be  glad  to  have  you  do  so. 

Mr.  Drew.  I  should  be  glad  to  do  that,  but  others,  I  believe,  in- 
tend to  address  the  committee  along  those  lines.  I  do  wish,  how- 
ever, to  indorse  what  Mr.  Monaghan  nas  so  ably  said  as  to  the  prac- 
tical features  of  the  measure. 

That  is  all  I  have  to  say,  Mr.  Chairman. 

The  Chairman.  We  will  now  adjourn  until  Monday  afternoon  at 
2  o'clock. 

the  hearing  was  adjourned  until 
p.  m. 


Thereupon,  at  4.35  o'clock  p.  m., 
Monday,  June  17,  1912,  at  2  o  clock 
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TTJB8DAY,  JULY  9,  1912. 

United  States  Senate, 
Subcommittee  of  the  Committee  on  the  Judiciary, 

Washington,  D.  C, 

The  subcommittee  met  at  10.40  o'clock  a.  m. 

Pivsent:  S:*nators  Root  (chairman).  Nelson,  Sutherland,  and 
O'Gorman. 

Senator  Root.  The  subcommittee  on  bill  H.  R.  23635,  commonly 
known  as  the  anti-injunction  bill,  is  in  session  and  wiU  be  glad  to  hear 
any  further  remarks  upon  that  bill,  either  for  or  against. 

ABGTJMEHT  OF  F.  C.  DILLARD,  ESQ.,  OF  GHXCAOO,  ILL.,  OOUIT- 

SEL  OF  THE  ROCK  ISLAND  RAILWAY. 

Mr.  DiLLARD.  If  it  please  you,  Mr.  Chairman  and  gentlemen  of 
the  committee,  through  your  courtesy  I  appear  by  reason  of  my  posi- 
tion as  counsel  of  the  Kock  Island  Railway  to  discuss  this  bill  in 
connection  with  the  bearing  it  may  have  particularly  upon  the  rail- 
way interests  of  the  country;  to  see,  so  far  as  I  can,  whether  it  is  as 
regards  those  interests  a  good  bill  or  a  bad  biD;  to  aid,  so  far  as  I 
can,  the  subcommittee  in  coming  to  a  determination  of  whether  or 
not,  if  it  is  enacted  into  a  law,  it  will  be  a  law  making  for  the  good 
of  the  railways  or  one  to  their  hurt,  and  whether  or  not,  if  it  shall 
be  hurtful  to  the  railways  through  its  workings,  it  will  be  hurtful 
to  the  public  at  laro^e. 

It  is  always  well  lor  those  who  en^i^e  in  a  debate,  though  espousing 
opposing  sides,  to  occupy  in  the  beginning  of  it  common  ground. 
Equally  it  is  well,  when  one  is  addrcvssing  a  body  whose  judgment 
he  hopes  to  influence  to  his  views,  if  he  and  they  can  at  the  start 
occupy  that  common  ground.  In  the  very  bei^inning,  then,  I  shall 
state  some  propositions  on  which  I  think  we  shall  all  be  agreed — some 
propositions  as  to  which  I  think  there  can  be  no  wide  divergence  of 
views  when  they  are  looked  upon  in  a  spirit  of  candor  and  fairness 
and  with  the  intention  of  arriving  at  a  correct  judgment. 

It  is  a  truism  that  a  railway  is  of  a  dual  character.  In  one  phase 
it  is  privati*  property;  in  another  phase,  though  you  would  prooably 
go  too  far  to  call  it  property  quasi  public,  it  is  charged  with  public 
duties.  Likewise  those  duties  with  which  it  is  charged  in  relation 
to  the  public  arc  of  a  dual  character.     It  owes,  first,  a  duty  to  the 

fublic  generally;  it  owes,  second,  a  dutv  directly  to  the  Government. 
ts  duty  as  owed  to  the  public  generally  is  to  furnish  at  reasonable 
rates  prompt  and  safe  transportation  for  passengers  and  for  freight. 
This  dutv  IS  laid  upon  it  by  the  law  so  imperatively  that  it  is  not 
excused  from  the  performance  of  it  except  by  the  act  of  God  or  the 
public  (-nemy.  The  duty  which  it  owes  direc  tly  to  the  Government 
is  the  duty  of  the  carriage  of  munitions  of  war,  carriage  of  troops, 
and  carriage  of  the  maiE.  These  propositions,  T  say,  will  not  be 
deni(^d.  Tl/is  is  the  common  ground  which  we  all  occupy  at  the 
brginnini';  of  tliis  argument  and  from  which  we  make  our  start  to 
endeavor  to  arrive  at  a  just,  a  true,  a  fair,  a  righteous  conclusion  as 
to  the  merits  of  this  bill. 
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I  think  it  will  not  be  denied— I  know  it  will  not  be  denied — by  any 
member  of  4his  subcommittee  that,  in  so  far  as  a  railway  owns  its 
railway  and  equipment  as  private  property,  that  property  is  entitled 
to  the  same  protection  from  the  law  as  any  other  character  of  private 

froperty.  On  that  phase  of  the  question  I  shall  not  OTeatly  dwell, 
prefer  rather  to  inquire  what  will  be  the  eflFect  of  this  bill  in  its 
workings  upon  the  railway  company  in  the  duties  which  it  owes  to 
thepublic. 

Tnere  are  also  some  principles  of  equity  jurisprudence  and  practice 
which  until  later  years  have  not.been  questionea  and  which,  I  believe, 
are  not  yet  Questioned  by  lawyers  who  believe  in  the  stability  of  the 
law — principles  of  the  wisdom  and  righteousness  of  which  most 
lawyers  are  convinced.  I  shall  not  in  applying  those  principles  to 
the  discussion  of  this  bill  wander  along  the  border  line  on  one  side 
of  which  it  ought  to  be  held  that  an  injunction  phould  be  granted, 
on  the  other  side  of  which  it  ought  to  be  held  that  an  iniunction 
should  be  refused;  nor  shall  I  go  into  those  *'  twilight  zones''  between 
the  rights  of  property  and  the  rights  of  men,  if  indeed  there  is  differ- 
ence between  such  rights.  But  in  the  discussion  of  this  biU  I  shall 
endeavor  to  rely  upon  principles  of  equity  which  we  have  all,  in  the 
days  that  have  gone  by,  recognized  as  sound,  as  wise,  as  preservative 
of  both  the  rights  of  property  and  the  rights  of  man.  There  are  only 
three  to  which  I  need  call  attention.  This  bill,  as  I  think,  runs  countef 
to  many  other  well-established  and  wise  principles  of  equity,  and  I 
would  not  minimize  them  for  a  moment,  out  it  is  my  wish  to  treat 
the  bill  in  the  large  and  along  broad  lines  and  to  place  the  discussion, 
as  I  have  said,  so  far  as  I  can  upon  principles  as  to  which  none,  as  I 
see  it,  ought  to  disagree,  as  to  which  none  of  us  here,  as  I  believe, 
will  disagree. 

I  find,  then,  sufficient  for  our  discussion,  three  well-recognized 
principles  of  equity,  jurisprudence,  and  practice.  The  first  is  this, 
that  equity,  where  the  law  does  not  aflFord  adequate  relief,  will  extend 
its  arm  for  the  prevention  of  conspiracy.  Where  a  number  endeavor 
to  break  up  the  business  of  another,  engaged  in  the  peaceful  pursuit 
of  his  occupation,  where  he  has  been  guilty  of  no  wrong  in  law,  equity 
will  not  permit  others  to  gather  together  and  form  a  conspiracy 
against  him  in  the  endeavor  to  destroy  that  business.  Gentlemen  of 
the  committee,  have  you  thought  of  one  thing,  that  so  absolutely 
abhorrent  to  our  law  is  the  idea  of  a  conspiracy  that  even  after  the 
overt  act  has  been  done,  even  after  the  crime  which  the  conspiracy 
was  inaugurated  to  foster  and  bring  about  has  been  committed,  yet 
if  the  punishment  for  that  crime  is  only  a  fine  of  $100,  so  abhorrent, 
I  say,  to  the  law  is  conspiracy  that  the  law  may  go  back  of  the  com- 
mitted crime  to  the  conspiracy  and  visit  upon  tne  conspirators  the 
far  heavier  punishment  it  nas  provided  against  their  conspiracy,  even 
sending  them  to  the  penitentiary  ?  Whether  or  not  that  is  not  a 
graver  punishment  than  should  be  visited,  I  am  not  here  now  to  dis- 
cuss, but  it  emphasizes  this  fact,  that  the  laws  of  this  land  do  stand 
with  uplifted  hands,  with  protesting  voice  against  a  conspiracy  as 
being  subversive  of  law  and  good  order. 

The  next  principle  of  equity  to  which  I  wish  to  direct  the  attention 
of  the  subcommittee  is  this:  It  Jias  been  esteemed  one  of  the  glories 
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of  our  law  that  a  man's  house  is  his  caatle.  Law  writers;  historians, 
and  essayists  have  grown  eloquent  in  declaring  that  a  man  may 
stand  at  his  threshold  and  say,  ''Thus  far  shalt  thou  come,  but  no 
farther,"  and  may  even  use  force  to  keep  from  his  premises  him  who 
would  force  the  door  and  trespass  within  the  sanctuary  of  the  house. 
Even  a  railway  has,  and  has  ever  been  recognized  to  have,  the  right 
to  its  premises  free  from  trespassers.  It  owes  certain  duties  to  the 
public.  In  the  fulfillment  of  these  duties  it  must  give  right  of  way 
to  the  public ;  but  when  the  public  comes,  not  for  the  purpose  of  doing 
business,  not  for  the  purpose  of  using  .those  premises  in  the  transaction 
of  those  things  which  it  may  do  with  a  carrier,  but  as  a  trespasser — 
when  it  comes  to  overrun  the  premises  and  use  them  for  its  own  pri- 
vate ends,  then  the  rights  of  a  railway  are  similar  to  the  rights  of 
an  individual.  Therefore,  it  has  for  a  long  time  been  recognized, 
and  I  submit  to  you  wisely  recognized,  that  the  law  will  interpose 
an  injunction  to  prevent  a  continuing  trespass  upon  the  premises  of 
another;  that  it  will  ordinarily  interpose  its  power  of  injunction  to 
prevent  a  trespass  when  the  law  gives  no  adequate  remedy  for  the 
trespass.    I  thmk  we  will  all  be  agreed  upon  that  proposition. 

Now,  one  other  principle  of  equity  practice,  one  founded  in  wisdom, 
one  necessary  to  the  accomplishment  of  those  things  for  which  the 
equitable  jurisdiction  is  invoked,  is  this:  Where  there  is  a  large  class 
and  it  is  impracticable  to  obtain  service  upon  all  members  of  the 
class — ^nay,  more,  where  it  is  impossible  even  to  sue  all  members  of 
the  class — equity  permits  a  representative  number  of  that  class  to 
be  made  a  party  to  the  suit,  and  the  decree  which  is  entered  becomes 
binding  on  the  class  at  large,  except  in  certain  instances  not  now 
necessary  to  notice.  So  it  has  long  been  held  by  the  courts  that  if 
there  is  a  large  body  of  men  who  are  endeavoring  to  trespass  upon 
another,  who  are  conspiring  to  overrun  his  premises,  to  destroy  his 
business,  and  it  is  impossible  to  reach  all  of  those  men,  you  may  bring 
in  certain  representatives  of  the  class,  your  injunction  may  issue,  ana 
that  injunction  when  issued  binds  those  directly  served,  and  so  far 
binds  others  who  actually  know  of  it  that  they  are  by  it  forbidden  to 
do  the  things  which  have  been  enjoined  and  willfully  violate  the 
court's  decree. 

That,  it  seems  to  me,  is  as  it  should  be.  Suppose  there  are  a  thou- 
sand men  who  are  coming  to  tear  down  my  house,  who  are  coming  to 
devastate  my  lands,  and  that  they  come  in  the  shadows — ^in  the  night- 
time. I  may  reach  100  of  them,  but  not  the  thousand.  If  I  do 
reach  the  hundred  and  serve  them,  if  equity  does  declare  that  they 
are  forbidden  to  go  upon  my  premises,  that  they  are  forbidden  to  raze 
the  house,  that  they  are  forbidden  to  devastate  the  land,  ought  it  to 
be  that  the  injunction  should  speak  only  to  the  100,  and  that  the 
other  900,  though  knowing  of  it,  may  do  the  forbidden  thingB  ?  I 
think  not. 

With  these  principles  I  trust  conceded,  let  us  come  to  the  discus- 
sion of  this  bin.  Before  speaking  of  it  in  the  particular  I  desire  to 
speak  of  it  in  a  general  way.  It  would  be  uncandid  in  any  of  us  to 
deny  that,  so  far  as  railways  are  concerned,  the  effect,  if  not  the  pur- 
pose, of  this  bill  will  be,  in  great  measure,  to  legaUze  strikes.  We  may 
even  beUeve — and  I  say  it  with  all  due  respect  to  every  Member  of 
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Coiigi*ess  who  has  supported  it — I  think  we  may  believe  without  any 
disrespect  to  anyone — that  the  purpose  of  it  is,  in  a  measure  at  least, 
to  legalize  strikes. 

If  that  states  too  strongly  its  purpose,  certainly  its  effect  is  to  per- 
mit strikes  to  become  more  effective  in  the  accomplishment  of  the 
purposes  for  wliich  they  were  inaugurated  than  they  otherwise  would 
oe.  If  that  be  true,  speaking  now  of  the  bill  in  a  general  way,  it  seems 
to  me  that  anyone  wlio  declares  it  to  be  a  good  bill  and  a  wise  bill 
has  laid  upon  him  the  burden  of  proof  to  show  that  a  strike  is  a  good 
thing.  If  it  be  true — and  of  that  there  is  no  denial — that  the  railway 
company  owes  certain  duties  to  the  pubhc;  if  it  be  true — and  of  th&t 
there  can  be  no  denial — that  the  purpose  of  a  strike  is  oftentimes  to 
keep  a  railway  company  from  performing  those  duties,  and  thereby 
lead  the  owners  of  the  railway  to  submit  to  the  demands  of  the 
strikers,  I  say,  if  that  be  true — and  of  it  there  can  be  no  denial — then 
it  seems  to  me  that  anyone  who  calls  this  a  good  bill  and  a  wise  bill 
has  laid  upon  him  the  burden  of  proof  to  show  that  a  strike,  the  pur- 
pose of  which  is  to  prevent  the  carrier  from  performing  his  duties  to 
the  public  and  thereoy  force  it  to  yield  to  the  demands  of  the  strikers, 
is  a  good  tiling  and  a  wise  tiling,  and  that  the  law  should  aid  the 
accomplishment  of  this  purpose. 

I  lay  down  a  general  proposition.  Let  us  see  if  we  are  agreed  upon 
it.  Now,  mark,  I  do  not  speak  of  strikes  generaUy;  I  do  not  inquire, 
for  the  moment,  whether  there  are  good  strikes  and  bad  strikes — at 
times  strikes  wliich  ought  to  prevail,  and  at  other  times  strikes  which 
ought  not  to  prevail — but  I  lay  down  this  general  proposition:  In  any 

S'ven  case  an  injunction  against  a  strike  is  either  ri^ht  or  it  is  wrong, 
ark  you,  I  say  in  a  given  case.  If  the  injunction  is  wrong,  it  ought 
not  to  be  granted  at  all,  because  it  is  for  the  prevention  of  a  thing 
which  is  right.  If  the  injunction  is  right,  if  it  should  be  granted,  if 
the  conditions  are  such  that  eouity  ought  to  put  forth  its  strong  hand 
to  stop  the  threatened  act,  then  any  law  the  effect  of  which  is  to 
curtail  the  powers  of  the  court,  the  effect  of  which  is  to  render  nuga- 
tory the  injunction,  the  effect  of  which  is  to  weaken  it  or  to  cripple 
it,  IS  an  unwise  law  and  a  bad  law. 

What  is  the  purpose  of  this  bill?  What  its  object?  What  its 
intent  ?  Let  us  meet  it  face  to  face  and  candidly.  The  bill  presup- 
poses that  in  certain  instances  and  for  certain  purposes  an  injunction 
should  issue.  The  effect  of  the  bill  is  to  weaken  the  writ,  to  cripple 
its  enforcement,  to  render  nugatory  the  powers  of  the  court.  If  that 
is  true,  the  bill  should  not  pass.  The  bill  has  already  been  read  time 
and  again  by  the  committee,  so  I  need  not  ask  the  reading  of  it,  but 
I  do  ask  that  the  committee  call  to  mind  all  of  its  provisions,  its 
purposes,  perhaps,  its  effects  certainly,  and  see  if  the  statement 
which  I  have  made  is  not  true.  If  it  is  true  that  the  strike  is  wrong 
and  therefore  has  been  enjoined;  that  the  injunction  has  been  issueo, 
and  rightly  issued,  for  the  purpose  of  putting  dowii  the  strike;  if  it  is 
true  that  the  effect  of  the  bill  is  to  weaken  and  cripple  the  injunction 
and  prevent  the  enforcement  of  the  writ,  does  it  not  follow  with  the 
cold  precision  of  a  mathematical  demonstration  that  the  bill  is  a 
bad  bill  and  should  not  become  a  law  ? 

I  cannot,  in  the  time  in  which  I  am  willing  to  trespass  upon  the 
patience  and  courtesy  of  the  committee,  go  through  the  bill  m  close 
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analysis^  nor  shall  I  endeavor  to  do  so.     But  to  some  parts  of  it  I 
wish  to  call  attention. 

The  first  part  to  which  I  direct  the  attention  of  the  subcommittee 
is  this,  that  no  matter  what  are  the  exigencies  of  the  case,  no  inter- 
locutory injunction  can  issue  without  previous  notice  to  those  sought 
to  be  enjoined.  Let  me  not  be  misunderstood  here.  I  do  not  want 
to  appear  before  this  committee  as  an  advocate  of  indiscriminate 
injunctions.  I  by  no  means  want  to  appear  as  an  advocate  of  indis- 
criminate ex  parte  injunctions.  I  believe  wherever  it  is  practicable, 
notice  should  oe  given,  and  that  a  hearing  should  be  had.  But  what 
is  this  bill  ?  What  may  be  held  to  be  its  meaning  ?  No  interlocutory 
injunction,  no  matter  what  the  exigency,  shall  issue  except  after  notice 
to  those  who  are  to  be  enjoined.  Does  this  first  section,  263,  mean 
that  only  those  who  have  nad  notice,  that  only  those  who  have  been 
served,  shall  be  bound  by  the  decree?  If  that  is  the  construction 
to  be  given  it^  then  in  that  far  that  part  of  the  bill  is  wrong.  I  shall 
presently  notice  it  further  in  connection  with  what  is  said  in  section 
266  B. 

But  in  order  that  the  evil  of  forbidding  an  interlocutory  injunction 
might  not  be  as  potent  as  it  otherwise  would  be,  the  bill  provides  for  a 
restraining  order  under  certain  circumstances,  and  I  shall  notice  this 
provision  and  the  effect  of  it  more  particularly  in  a  few  moments. 
Before  doing  that,  I  wish  to  say  this:  I  have  said  that  if  the  injunc- 
tion ought  to  have  issued,  if  it  was  right  that  it  should  issue,  then  the 
means  by  which  it  may  be  enforced  should  not  be  circumscribed. 
If  it  was  right  that  it  should  issue,  then  old,  well  established  principles 
of  law  should  not  be  overthrown,  but  in  so  far  as  fair  and  just,  if  there 
is  any  change  that  is  made  in  them  by  statutory  enactment,  they 
ought  to  be  strengthened. 

This  section  provides  that  if  it  shall  appear  to  the  satisfaction  of 
the  court  or  judge  that  immediate  and  irreparable  injury  shall  fol- 
low a  temporary  restraining  order  may  issue.  It  has  been  held  in 
some  jurisdictions  that  declaring  that  a  thing  shall  appear  to  the  satis* 
faction  of  a  jury  is  almost  eqmvalent  to  saying  that  it  shall  appear 
to  them  beyond  a  reasonable  doubt.  Whether  or  not  this  law  will 
be  so  construed,  I  do  not  know. 

Senator  O'Gorman.  Where  was  that  rule  applied  ? 

Mr.  DiLLARD.  It  has  been  applied  in  the  State  of  Texas  and  some 
other  jurisdictions,  if  my  memory  is  not  at  fault. 

Senator  O'Gorman.  There  is  no  danger  of  that  rule  being  extended^ 
or  adopted  either,  in  other  jurisdictions. 

Mr.  UiLLARD.  I  would  hope  not.  Shall  I  state  the  special  circum- 
stances under  which  it  was  applied,  or  shall  I  pass  from  this  state- 
ment? 

Senator  O'Gorman.  You  might  go  on. 

1^.  DiLLARD.  I  trust  it  will  not  be  extended;  I  hope  it  will  not  be^ 
I  desire  to  call  attention  to  the  fact,  however,  in  passing,  and  in  doing 
so  to  say  this:  The  purpose  of  the  injunction  sought  is,  we  will  say, 
for  the  preservation  of  property.  This  being  true,  if  it  appears  to 
the  judge  by  a  preponderance  of  the  evidence  that  irreparable  injurj 
is  liKely  to  result,  that  property  is  likely  to  be  destroyed,  then  it 
would  seem  to  me  sufficient  foundation  has  been  laid  for  the  issuance 
of  the  injunction. 
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Senator  O'Gorman.  I  have  always  understood  that  to  be  the  ac- 
cepted ride  in  all  jurisdictions,  and  the  case  you  speak  of  seems  to  be 
the  exception. 

Mr.  Dellard.  I  am  sure  the  rule,  as  I  stated  it,  has  been  held  in 
several  jurisdictions.  I  am  aware  thete  are  jurisdictions,  as  the 
Senator  says,  in  which  the  contrary  rule  has  been  held,  but  I  desired 
to  call  attention  to  what  has  happened  in  the  construction  of  the 
word  *' satisfaction/' 

There  are  some  matters,  possibly  of  minor  importance  as  compared 
with  some  other  provisions  of  the  bill,  to  which  I  wish  to  direct  the 
attention  of  the  committee  as  showing  that  the  eflfect  of  the  bill 
is  to  weaken  the  enjoining  powers  of  the  court.    One  provision  is: 

Every  such  order  shall  be  indorsed  with  the  date  and  hour  of  issuance,  shall  be 
forthwith  entered  of  record,  shall  define  the  injury,  and  state  why  it  is  irreparable. 

How  far  must  the  definition  go  ?  If  it  be  held  that  the  only  pur- 
pose of  the  definition  is  that  the  man  who  has  been  enjoined  shall 
know  what  he  has  been  enjoined  from  doing,  why  must  the  order 
state  why  the  injury  is  irreparable?  Suppose  the  order  shall  say 
that  the  striker  must  not  interfere  with  the  running  of  freight  trains 
on  a  certain  road,  that  he  must  not  do  this  by  any  personal  overt  act. 
This  probably  does  not  sufficiently  define  the  contemplated  injury. 
Suppose  it  goes  further  and  says  tnat  he  must  not  interfere  with  the 
running  of  them  by  throwing  switches,  then  may  he  so  interfere  by 
killing  engines  ? 

But  if  it  be  right  to  say  that  the  order  shall  define  the  injiuy  so  that 
the  party  enjoined  may  know  the  thing  that  he  is  not  to  do,  what  is  the 
purpose,  what  the  object,  of  providing  that  the  writ  shall  state  why 
the  injury  is  irreparable  ?  Is  it  to  give  a  loophole  by  which  the  man 
who  is  enjoined  may  violate  the  injimction  and  escape  punishment  by 
saying,  **  The  order  does  not  comply  with  the  law;  it  defines  the  injury 
which  is  not  to  be  done,  but  it  does  not  state  why  it  is  irreparable"  ? 

Now  I  come  to  view  more  specifically  the  seven-day  provision,  and 
it  does  seem  to  me  that  it  is  demonstrable  that  no  such  provision 
as  that  should  ever  pass  into  any  law.  No  interlocutory  and  no 
permanent  injunction  can  issue  without  previous  notice  to  those  who 
are  to  be  enjoined;  but  if  it  appears  to  the  satisfaction  of  the  judge 
that  there  is  injury  threatened  which  is  likely  to  be  immediate  and 
irreparable  and  to  be  done  before  an  interlocutory  order  or  final  in- 
junction can  issue,  the  judge  may,  without  notice,  issue  a  restraining 
order.  But  that  restraining  order  must  expire  of  its  own  limitation 
after  seven  days,  and  at  an  earlier  period  if  such  earlier  period  is  fixed 
by  the  judge.  If  there  shall  have  been  notice  served  on  any  of  the 
strikers,  the  judge  can  not  extend  the  order  unless  service  is  had  anew 
on  those  already  served.  Let  us  instance  a  case.  I  to-day  appear 
before  the  court  and  ask  for  an  injunction  against  a  body  of  strucers 
who  are  threatening  to  injure  my  premises,  to  destroy  my  traffic. 
The  judge  sets  the  time  of  hearing  10  days  hence,  and  service  is  had, 
we  will  say,  upon  some  25  or  50  men.  Later  in  the  day  I  find  that 
these  strikers  are  going  to  inflict  upon  me  an  injury  which  is  irrepa- 
rable and  immediate.  1  again  go  before  the  judge  and  secure  from  him 
a  temporary  restraining  order,  which  is  servea  on  these  same  men. 
The  seven  days  expire.     The  judge  can  not  extend  the  order  unless 
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service  is  had  anew  upon  those  men  who  have  ahreadv  been  served. 
Need  I  say  to  this  committee — ^I  know  I  need  not,  for  tney  know  it  as 
well  as  I,  as  we  all  know  it — that  when  men  are  engaged  in  a  strike 
they  will  abscond  for  the  purpose  of  avoiding  the  process  of  a  court. 
What  happens?  The  men  served  have  fled  the  jurisdiction  and  can 
not  be  again  served;  the  seven  days  have  expired,  but  the  restraining 
order  can  not  be  extended  because  the  service  required  by  the  bill  can 
not  be  had;  it  is  three  days  before  an  interlocutory  injunction  can  be 
granted,  because  that  can  not  issue  until  after  the  hearing,  which,  under 
the  notice,  is  to  be  held  on  the  tenth  day.  Here  is  a  hiatus  or  three 
days.  In  these  three  days  disorder  may  rim  riot,  and  just  so  long  as 
the  rioters  stay  sufficiently  far  from  the  criminal  law  not  to  invite 
and  have  visited  upon  them  immediate  arrest,  just  that  long  are  thej 
safe;  and  no  matter  what  may  be  done,  the  court  can  not  stop  their 
actions  by  process  of  injimction,  imder  the  direct  declaration  of  the 
law. 

Senator  Nelson.  Suppose  no  service  can  be  effected  within  the 
first  seven  days;  what  then? 

Mr.  DiLLABD.  As  to  whether  the  judge  could 

Senator  Nelson.  No.  A  temporary  restraining  order  is  issued 
which  expires  at  the  end  of  seven  days  from  entry.  Suppose  no  serv- 
ice can  be  made  upon  any  of  the  defendants  within  that  time;  what 
then  ? 

Mr.  DiLLARD.  There  the  biU  does  not  say,  and  it  is  a  question  of 
construction  whether  or  not,  when  no  service  has  been  made,  if  he 
should  renew  that  restraining  order. 

Senator  Nelson.  No,  here  is  the  point:  Suppose,  after  the  tempo- 
rary restraining  order  has  been  entered,  and  during  the  seven  days, 
no  service  can  be  effected  on  any  of  the  defendants;  they  can  not  be 
found,  can  not  be  served  with  process;  what  will  be  the  effect  of  that 
temporary  restraining  order  pending  that  time  ?  What  good  does  it 
accomplish  ? 

Mr.  JDiLLARD.  It  accomplishes  this,  as  I  stated  a  moment  ago,  and 
this  is  leading  up  to  what  I  shall  say  in  a  moment,  that  if  a  certain 

Eart  of  a  class  is  served,  that  would  bind  the  whole  number  who  have 
nowledge  of  it 

Senator  Nelson.  Suppose  none  of  the  class  is  served  ? 

Mr.  DiLLARD,  I  think  I  am  coming  to  answer  your  question. 

Senator  Nelson.  Suppose  none  are  served? 

Mr.  DiLLARD.  I  shall  answer  that,  if  you  please.  It  has  been  held 
that  when  a  court  has  issued  its  writ  of  injunction,  people  having 
actual  notice  of  the  existence  of  that  injunction  who  wilfully  do  the 
thin^  which  the  decree  of  the  court  and  the  order  of  injimction 
forbid,  are  subject  to  punishment  by  the  court.  It  is  not  necessary 
for  me  at  this  time  to  enter  into  a  technical  discussion  of  the  differences 
between  punishment  for  contempt  visited  by  a  court  in  the  protection 
of  the  rights  of  Htigants,  and  punishment  for  contempt  administered 
by  the  court  in  the  protection  of  its  own  dignity  and  its  own  orders; 
but  in  the  protection  of  its  own  dignity  and  in  the  protection  of  its 
own  orders,  a  court  of  equity  will  not  permit,  when  it  has  issued  an 
injunction,  that  a  man  who  actually  Imows  of  it  shall,  by  secreting 
himself,  do  the  things  which  the  injunction  forbids,  and  when  called 


LIMITING  FBDEBAIi  INJUNCTIONS.  855 

before  the  court  to  be  punished  for  contempt,  say,  **I  knew  of  the 
injunction;  I  knew  my  act  was  wrong;  I  knew  I  was  violating  the 
order  of  the  court;  I  knew  I  was  in  contempt  of  the  order,  and  yet  I 
am  free  of  punishment  because  I  had  fled  where  no  process  could  be 
served  on  me/'  In  addition  to  that,  there  is  this  practical  view:  It  is 
hardly  to  be  supposed  that  where  there  is  an  immense  body  of  men, 
all  of  whom  are  jointly  engaged  in  doing  a  wrong,  all  will  flee  so  that 
there  can  be  service  on  none  of  them. 

Senator  Sutherland.  Did  I  imderstand  you  to  express  doubt  as  to 
whether  or  not  the  seven  days'  period  of  time  could  be  extended  by 
an  order  of  the  court  where  none  of  the  parties  had  been  served  ? 

Mr.  DiLLARD.  Yes,  sir.     If  I  remember  the  bill  rightly,  it  says : 

Every  such  order  shall  be  indorsed  with  the  date  and  hour  of  issuance,  shall  be  forth- 
with entered  of  record,  shall  define  the  injury  and  state  why  it  is  irreparable  and  why 
the  order  was  granted  without  notice,  and  shall  by  its  terms  expire  within  such  time 
after  entry,  not  to  exceed  seven  days,  as  the  court  or  judge  may  fix,  unless  within  the 
time  so  fixed  the  order  is  extended  or  renewed  for  a  like  period,  after  notice  to  those 
previously  served,  if  any. 

Senator  Sutherland.  That  last  phrase,  ''if  any,"  would  very 
plainly  imply  that  if  there  were  none  to  be  served,  then  the  extension 
would  be  made  anyhow. 

Senator  Nelson.  On  good  cause  shown. 

Mr.  DiLLARD.  That  was  the  idea  I  was  trying  to  convey,  that  that 
power  would  seem  to  be  in  the  court  if  there  had  been  no  service,  but 
where  there  had  been  service  there  could  be  no  extension  without 
service  anew  on  those  formerlv  served. 

Senator  Sutherland.  The  language  is,  ''unless  within  the  time  so 
fixed  the  order  is  extended  or  renewed  for  a  Hke  period,  after  notice  to 
those  previously  served,  if  any."  If  there  are  any  who  have  been 
previously  served,  the  converse  of  that  must  be  true.  If  there  were 
none  to  be  served,  the  time  may  be  extended  in  any  event. 

Mr.  DiLLARD.  Yes;  I  take  it  in  that  way.  I  think  that  would  be 
the  meaning  of  it,  and  therefore  the  less  diligent  you  are  the  greater 
the  protection  extended. 

Senator  Sutherland.  Before  you  pass  to  another  matter,  there  is 
another  thing  you  said  that  I  do  not  quite  miderstand.  I  understood 
you  to  say  that  this  law  would  require  the  order  of  injunction  to  state 
now  the  injury  was  to  be  effected ;  that  is,  by  forbiddmg,  for  example, 
the  injury  by  throwing  switches,  and  so  on.  Where  do  you  find  any 
language  in  the  bill  that  requires  that  to  be  stated  ? 

Senator  Nelson.- Line  16,  "shall  define  the  injury.'' 

Senator  Sutherland.  Shall  define  the  injury,  but  not  the  way  in 
which  the  injury  is  to  be  effected. 

Mr.  DiLLARD.  I  am  afraid  I  did  not  make  myself  clear.  That  is 
to  be  taken  in  connection  with  section  266  B.  Wnat  I  desired  to  make 
clear  was  this:  Here  it  is  declared  that  the  order  shall  define  the 
injury  and  state  why  it  is  irreparable.  Section  266  B  declares  that 
the  restraining  order  or  injunction  shall  set  forth  the  reasons  for  the 
issuance  of  the  same,  shall  be  specific  in  terms,  and  shall  describe  in 
reasonable  detail  the  act  or  acts  sought  to  be  restrained. 

Senator  Sutherland.  That  woulaseem  to  cover  it. 

Mr.  DiLLARD.  I  did  not  read  that,  because  I  said  I  did  not  want 
to  go  too  much  into  detail,  and  I  stated  that  that  was  open  to  con- 
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struction.  The  point  I  am  endeavoring  to  make  and  emphasize  is 
that  it  seems  that  the  purpose  of  the  bill  is  to  so  circumscribe  the  writ, 
to  so  call  for  definitions,  for  details,  and  for  declarations  of  irreparable 
injury,  and  why  irreparable,  as  to  weaken  the  power  of  the  court. 

Senator  Nelson.  In  other  words,  it  would  lead  to  this:  An  order 
mi^ht  specify  that  A  B  is  restrained  from  knocking  a  man  down  with 
a  club,  out  he  is  not  restrained  from  shooting  him. 

Mr.  DiLLARD.  It  might  do  that.  Or,  to  take  the  illustration  I  gave 
a  few  minutes  ago,  it  might  say  you  must  not  stop  the  running  of 
freight  trains  by  throwing  switches,  but  because  it  did  not  also  specify 
kiUmg  engines,  the  reasonable  detail  contemplated  by  the  law  mi^ht 
not  be  complied  with,  and  the  main  thing  of  stopping  the  trams 
would  be  lost  sight  of.  If  they  were  stopped  bv  deadenino;  the 
engines,  this  act  would  not  have  been  enjoined  or  ne  who  deaaened 
them  in  contempt  of  the  order.  The  committee  remembers  the  old 
maxim  we  all  learned  in  our  law  horn  books  when  commencing  the 
study  of  law,  that  the  inclusion  of  one  thing  is  the  exclusion  of  another; 
and  because  this  bill  calls  for  reasonable  detail,  the  very  fact  that  you 
try  to  detail  the  acts  sought  to  be  enjoined,  leaves  other  acts  to  be 
done  which  may  not  be  embraced  in  the  order  of  injunction.  No  one 
can  anticipate  all  the  acts  which  ingenuity  may  conceive  to  interfere 
with  the  running  of  trains  and  the  conduct  of  traffic. 

Senator  Nelson.  May  not  those  words  refer  to  the  ultimate  act, 
and  not  to  the  instrumentality  by  which  the  ultimate  act  is  accom- 
plished V 

Mr.  DiLLARD.  Within  the  range  of  possibility  that  is  true,  and  I 
hope  the  courts  will  so  construe  them;  but  when  we  remember  the 
rule  of  construction  of  statutes,  that  we  must  look  to  the  old  law,  to 
the  mischief,  and  to  the  remedy,  since  in  the  old  law  the  injunction 
ran  against  ultimate  acts,  and  since  this  law  provides  that  the  acts 
to  be  enjoined  must  be  described  in  reasonable  detail,  there  is  grave 
fear  that  the  courts  will  hold  that  a  writ  speaking  to  the  ultimate  acts 
is  not  good,  but  that  it  must  speak  to  the  special  acts. 

Now,  there  is  another  thing  in  section  266  B,  to  which  I  want  to  call 
attention  in  most  general  terms  in  passing,  and  that  is  this:  The 
injunction  is  to  be  binding  only  upon  the  parties,  their  agents, 
employees  and  attorneys— 1  do  not  quote  it  word  for  wora — or 
agamst  those  in  active  concert  with  them,  and  who  have  notice  of  it 
by  personal  service  or  otherwise.  The  insertion  of  the  words  '^active 
concert,*'  it  seems  to  me,  is  dangerous.  What  is  active  concert  ?  Let 
us  look  at  the  old  law  again.  How  does  the  writ  ordinarily  run?  It 
runs  against  those  who  act  in  concert,  against  those  who  aid,  against 
those  who  abet.  Without  pausing  to  dwell  on  the  difference  in  mean- 
ing of  these  words,  we  well  may  ask,  when  you  cut  out  the  words 
''aid"  and  "abet,'*  when  you  confine  the  injunction  only  to  those 
engaged  in  active  concert  with  the  strikers,  are  you  not  again  weaken- 
ing the  power  of  the  court  ?  Is  some  one  yonder  engaged  in  sympa- 
thetic strike  in  active  concert?  If  sympathizers  with  strikers  a 
hundred  yards,  or  a  thousand  yards,  or  a  mile  from  the  property  of 
the  employer,  fall  upon  workmen  who  are  going  to  the  works  to  take 
the  place  of  strikers,  and  keep  them  from  going,  are  these  sympa- 
thizers in  active  concert  with  trie  strikers  who  are  killing  engines  and 
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throwing  switches,  and  who,  under  the  detail  that  is  set  forth  in  the 
writ,^  have  been  forbidden  to  do  these  things  ?  I  think  these  words 
''active  concert/'  especially  when  these  words  alone  are  used,  are 
dangerous  words.  . 

Now,  the  last  clause  of  the  bill,  it  seems  to  me,  is  the  most  dan- 
gerous of  any,  and  does  more  to  weaken  the  courts  than  anypart  of  the 
bill,  as  much  as  other  parts  of  it  seem  to  have  this  effect.  Tne  strikers 
are  permitted  by  the  last  clause  of  the  bill  to  go  upon  the  premises 
of  the  railway  company  for  the  purpose  of  dissuading  the  employees 
from  working  there.  Not  only  may  they  go  by  ones  or  twos,  but 
they  are  permitted  to  assemble  upon  the  premises  in  order  that  thej 
may  decoy  away  employees  engaged  in  the  peaceful  pursuit  of  their 
daily  labor.  Suppose  tney  do  go  only  for  a  peaceful  purpose;  sup- 
pose they  do  go  only  to  dissuade — and  we  all  Know  that  it  is  impos- 
sible to  preyent  more  or  less  wrangling,  and  it  may  be  even  blows — 
but  suppose  they  do  go  for  a  peaceml  purpose;  ought  that  to  be 
permitted  ?    Let  us  see. 

I  state  this  case  to  the  conmiittee.  Here  is  a  railway  company. 
JL  body  of  employees,  considering  themselyes  aggrieyea,  baye  left 
their  employment.  The  railway  company  thereupon  emplojs  new 
men  to  take  their  places.  These  new  men  go  willingly,  work  willingly, 
are  satisfied.  The  law  says — ^and,  note  you,  as  I  naye  already  said, 
says  imperatiyely — that  tne  carrier  is  not  excused  from  the  duties 
it  owes  the  public  save  by  the  act  of  God  or  the  public  enemy.  It 
says, '  *  You  must  carry  these  passengers;  you  must  carry  this  freight*' ; 
and  the  Goyernment  says, ' *!  haye  contracts  with  you  for  the  carrying 
of  the  mail,  and  you  must  carry  it.'*  But  certain  employees  who 
haye  been  engaged  in  the  performance  of  their  duties,  and  by  their 
labor  haye  enabled  the  carrier  to  do  the  things  which  naye  been  laid 
upon  it,  leaye  the  premises  and  other  men  take  their  places.  What 
does  this  bill  say  ? 

It  says  that  that  which  has  all  the  time  been  the  law,  which  is  hoary 
with  age,  and,  I  think  I  may  say,  has  been  marked  with  honor,  '*  *That 
trespassers  may  be  kept  from  your  premises,'  must  no  longer  be  the 
law.  The  Goyernment  lays  upon  you  certain  duties.  Men  are  peace- 
fully, peaceably  engaged  in  enabling  you  to  perform  these  duties;  but 
you  must  open  your  doors,  you  must  let  down  the  bars,  you  must  tear 
away  the  gates,  and  permit  to  come  upon  your  preimses  men  who 
come  for  the  sole  purpose  of  taking  from  you  the  employees  whose 
work  is  necessary  to  the  obedience  of  the  commands  the  law  gives 
you."  I  had  almost  felt  tempted  to  say  this  seems  a  monstrosity  in 
the  law.  The  last  three  lines  of  the  bill  effectually  tie  the  hands  of 
the  court  in  many  instances  where  they  should  be  stretched  forth  for 
the  protection  or  property  and  give  wide  and  dangerous  license  to 
strikers. 


If  the  committee  will  bear  with  me  for  a  while  longer,  I  desire  to 
call  attention  to  some  of  the  economic  conditions  which  should,  as  I 
think,  forbid  the  enactment  of  this  bill  into  law.  We  have  seen  what 
are  the  duties  of  the  carrier.  There  is  no  sort  of  doubt  that  the  pas- 
sage of  this  law  in  times  of  strike  will  greatly  hamper  the  performance 
of  those  duties.  So  far  as  the  railways  are  concerned  as  servants  of 
the  public  or  in  their  private  capacity,  is  there  anything  in  the  present 
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economic  conditions  which  surround  them  calling  for  the  enactment 
of  a  law  of  this  character  ?  I  find  that  some  time  since  the  British 
Board  of  Trade  instituted  an  inquiry  on  the  Continent  and  in  the 
United  States  for  the  purpose  of  determining  the  cost  of  living  and  the 
income  of  wage  earners  m  Great  Britain  as  compared  with  like  cost 
and  income  in  the  United  States  and  on  the  Continent.  That  inquiry 
extended  only  to  certain  selected  trades  and  did  not  embrace  railway 
employees.  Without  going  with  tiresome  detail  into  the  figures  it  is 
worth  while  to  say  this :  That  it  was  found,  speaking  generally,  so  far 
as  Great  Britain  was  concerned,  that  the  condition  of  workmen  was  far 
better  there  than  on  the  Continent;  so  far  as  the  United  States  was 
concerned  as  to  the  trades  which  were  selected  it  appeared  that  the 
cost  of  living  of  English  wage  earners  in  these  trades  was  in  the  ration 
of  100  to  152  as  compared  with  the  cost  of  living  of  workers  in  the 
same  trades  in  the  United  States ;  but  the  wages  of  the  same  workmen 
in  the  United  States  as  compared  with  the  wages  of  those  in  Great 
Britain  were  in  the  ratio  of  230  to  100.  The  Bureau  of  Railway 
Economics  of  this  country  made  comparisons  for  the  purpose  of  deter- 
mining the  relative  conditions  of  railway  emplovees  in  England  and- 
in  this  country,  and  it  reached  the  conclusion  that  while  me  cost  of 
living  in  the  United  States  of  railway  employees  is  about  50  per  cent 
more  than  the  cost  of  living  of  railway  employees  in  England,  yet  the 
w^e  is  more  than  twice  as  great. 

Let  us  speak  more  specifically  as  to  what  the  railways  can  stand 
in  the  nature  of  legislation  which  not  onlv  hampers  "them  in  the 
performance  of  their  duties  to  the  public  but  in  so  doing  likewise 
tends  to  curtail  their  revenues.  The  same  bureau,  the  Bureau  of 
Railway  Economics,  to  which  I  referred  a  few  moments  ago,  made 
a  comparison  for  the  year  1911,  as  compared  with  the  years  1909 
and  1910,  to  discover  the  increase  in  the  earning  of  railway  employees. 
Statistics  for  the  entire  railway  mileage  in  uie  United  States  were 
not  available  at  the  time  the  figures  were  made,  but  statistics  for 
about  188,000  miles  were  obtained,  and  doubtless  if  figures  for 
the  entire  mileage  of  the  Union  had  been  in  the  hands  of  the  bureau, 
the  result  would  not  have  been  appreciably  different.  The  reading 
of  many  figures  is  alwavs  tiresome  to  him  who  has  to  listen  to  them, 
and  I  shall  not  read  all  I  have  before  me,  but  I  do  desire  to  read 
a  few  of  them  and  to  direct  the  attention  of  the  committee  to  the 
figures  of  1911,  as  compared  with  the  figures  of  1909,  because  a 
good  portion  of  these  increases  were  in  process  of  inauguration, 
if  I  may  use  the  expression,  as  early  as  1909,  and  took  place  in  1910. 
The  figures  show  what  would  have  been  the  earnings  for  the  same 
number  of  employees  according  to  wages  as  paid  in  1909,  1910, 
and  1911.  I  nnd"  that  the  wages  of  office  clerks  increased  5.4  per 
cent;  of  engine  men,  7.8  per  cent;  of  firemen,  10.5;  of  conductors, 
9.6;  other  trainmen,  12.8;  various  trackmen,  8.7  per  cent;  and 
that  the  entire  increase  of  1911  over  1909  was  7.4  per  cent. 

Senator  Sutherland.  You  mean  the  average  increase  ? 

Mr.  DiLLARD.  The  average  increase,  yes;  I  thank  you.  Without 
further  reading,  I  will  leave  this  leaflet  with  the  stenographer  and 
ask  him  to  copy  it  in  the  argument  when  printed. 
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Mr.  DiLLARD,  Speaking  in  absolute  terms  and  in  round  numbers, 
taldne  the  figures  shown  by  the  Interstate  Commerce  Commission, 
the  following  appears:  In  1909  the  wages  paid  employees  on  railways 
were  $988,323,000;  in  1910,  $1,143,725,000;  in  1911,  $1,209,744,000. 
Again  speaking  in  round  numbers,  the  excess  of  1911  over  1909  was 
more  than  $221,000,000;  the  excess  of  1911  over  J910,  $66,000,000. 
Let  us  see  how  these  increases  affect  the  railways.  The  bureau  of 
economics  uses  what  it  describes  as  a  traffic  unit — that  is,  1  ton  moved 
1  mile;   1  passenger  1  mile.     It  has  combined  these  units  for  the  pur- 

{>ose  of  det«jminmg  the  effectiveness  of  $1  of  labor.  In  1909,  $1  of 
abor  moved  254.81  traffic  units;  in  1910,  it  moved  251.70  traliic  units; 
in  1911,  only  238.25  traffic  units.  So  wagis  have  been  increasing, 
but  the  effectiveness  of  $1  of  labor  has  been  decreasing. 

Senator  Suthercand.  Has  it  been  decreasing,  or  has  it  remained 
practically  stationary^ 

Mr.  DiLLAED.  It  has  fallen  from  254  to  23S. 

Senator  Sutherland.  I  know;  but  your  wages  have  increased,  so 
that  $1  would  not  have  the  same  relation  to  the  unit. 

Mr.  DiLLARD.  It  will  not  move  as  much.  It  is  the  same  thing. 
Wages  have  gone  up  until  for  $1  paid  out  the  same  result  does  not 
come  to  the  railway.  The  same  traffic  unit  is  not  moved  bv  the  pro- 
portion of  254  to  238. 
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Senator  Sutherland.  The  workmen  would  remain  as  effective,  but 
he  would  get  higher  wages.     Is  not  that  the  only  difference  ? 

Mr.  DiLLARD.  That  is  true.  I  do  not  mean  to  eay  that  a  given 
workman  may  not  do  as  much  work,  that  a  given  workman  may  not 
be  as  effective,  but  that  the  expenditure  of  $1  in  a  given  direction 
does  not  bring  to  him  who  expends  it  the  same  return;  it  was  not  by 
any  means  to  show  that  the  workman  is  becoming  necessarily  less 
effective  that  the  figures  were  given,  but  to  show — though  his  effec- 
tiveness is  the  same — the  result  of  the  wage  increase.  I  may  add  that 
there  has  been  no  appreciable  increase  by  the  carrier  in  the  average 
charge  for  moving  a  traffic  unit  and  no  compensating  influence  aid- 
ing it  in  bearing  tnese  wage  increases  and  at  the  same  time  efficiently 
performing  its  public  duties. 

A  year  or  two  ago  I  had  some  figures  made  which  are  approximately 
correct — as  nearly  correct  as  could  be  obtained — and  I  loimd  at  that 
time  this,  that  41  per  cent  of  the  entire  gross  earnings  of  the  railways 
was  going  out  in  payment  of  labor.  To  be  exact,  I  give  the  figures 
for  the  years  1909  to  1911,  inclusive.  In  1909,  40.9  per  cent  of  the 
gross  earnings  of  railways  was  paid  to  labor;  in  1910,  41.6  per  cent; 
m  1911,  43.7  per  cent.  These  other  figures  I  now  give  are  only 
approximate,  but  were  prepared  by  a  careful  statistician  and,  I  am 
satisfied,  are  substantially  accurate. 

Senator  Nelson.  I  suppose  those  figures,  from  the  rate,  at  which 
they  run,  include  the  big  salaries  of  the  higher  officials  ? 

Mr.  DiLLARD.  I  am  very  glad  indeed  you  called  att<»ntion  to  that. 
There  are  only  about  13,000  officers  out  of  more  than  1,600,000 
railway  employees,  and  the  salaries  of  higher  officials  are  a  compara- 
tively nfgligilile  Quantity  in  the  matter  of  increase.  In  1910  the 
salaries  of  the  higner  officials  were  less  than  they  were  in  1909,  but 
in  1911  something  more.     It  will  all  appear  in  the  table  I  have  filed. 

Senator  Nelson.  Do  not  some  of  the  presidents  get  $25,000  to 
$50,000,  and  the  counsel  of  the  roads  from  $10,000  up  to  $20,000? 
Is  not  that  aU  included  in  those  figures  ? 

Mr.  DiLLARD.  It  is,  sir;  and  in  reply  to  the  question,  which  I  am 
happy  you  have  asked,  I  would  say  there  are  men  who  as  presidents 
of  railways  are  getting  $25,000,  $30,000,  and  $40,000  a  year,  and 
some,  for  aught  I  know,  even  more;  but  the  same  men  in  employ- 
ments of  a  private  nature  would  get  as  much  or  more. 

Senator  Nelson^  And  section  men  who  are  getting  $1.25  a  day? 

Mr.  DiLLARD.  If  you  please,  yes ;  and  if  you  will  permit  me  to  say 
so,  there  are  many  in  any  line  of  business,  even  Senators,  who  receive 
amoimts  which  are  very  far  in  advance  of  the  amoxmts  that  are  paid 
section  men.  One  reason  is  that  God  has  blessed  the  Senators  with 
ability  which  enables  them  to  become  Senators,  but  it  may  be  He  has 
blessed  many  section  men  with  ability  only  to  dig.  Happily,  oppor- 
tunity to  rise  in  railroading  is  ajfforded  all,  and  many  of  the  higher 
officers  of  the  railways  commenced  on  the  section. 

I  shall  hurry  through  now.  I  am  sorry  I  have  detained  the  com- 
mittee so  long. 

In  the  investigation  which  I  made  I  found  that  about  one-third 
of  all  the  coal,  about  14  per  cent  of  all  the  lumber,  and  about  20  per 
cent  of  all  the  iron  is  consumed  by  railways.  This  shows  that  the 
prosperity  of  the  railways  has  to  do  with  the  prosperity  of  the  coun- 
try at  large,  not  only  with  men  who  are  workmg  for  it  but  with  men 


LIMITING  FEDERAL  INJUNCTIONS.  861 

working  in  mines,  in  forests,  in  shops.  But  I  am  told  these  are  the 
very  men  who  are  supporting  this  bill,  that  the  representatives  of 
labor  are  urging  its  passage,  and  am  I  asked  if  it  is  to  their  benefit 
that  the  railways  should  prosper,  and  if  this  bill  will  be  hurtful  to  the 
prosperity  of  railways,  why  they  support  it?  The  only  thing  I 
can  answer  to  that  is  this,  that  the  personal  equation  must  always  be 
taken  into  consideration.  You  would  not  find  any  body  of  citizens 
to-day  who  would  say  that  freight  rates  ought  to  be  made  so  low  that 
the  railways  would  be  injured.  You  would  not  find  the  business 
men  of.  any  city  who  would  say  that  even  as  to  their  own  business 
railways  should  not  obtain  a  just  and  fair  freight  rate.  Yet  when 
one  city  comes  into  commercial  antagonism  with  another,  when  they 
are  both  competing  sharply  and  jealously  for  business  in  the  same 
territory,  we  often  find  one  community,  not  intending  or  wishing  to 
harm  the  railways,  but  carried  away  by  what  appears  to  be  its  imme- 
diate individual  interest,  forgetful  lor  the  time  of  the  necessities  and 
the  rights  of  the  carriers,  endeavoring  to  obtain  a  freight  rate  which 
w'dl  equalize  its  power  to  sell  in  the  competitive  territory  with  another 
community  more  eligibly  situated.  So,  indeed,  it  seems  to  me  that, 
as  far  as  the  real  well-being  of  the  employees  of  railways  themselves 
is  concerned,  as  far  as  labor  is  concerned,  this  bill  does  hurt  and  is 
not  good. 

Now,  let  us  see  whether,  in  dealing  with  strikes,  it  is  wisest  and 
best  to  weaken  the  powers  of  the  courts.  If  there  are  strikes  which 
do  harm,  if  there  are  strikers  who  are  injuring  the  property  of  the 
railways  and  interfering  with  the  performance  of  the  duties  they 
owe  the  public,  is  it  not  far  better  that  through  the  quiet  and  orderly 
decrees  and  processes  of  the  courts  these  things  should  be  forbidden 
and  prevented  than  that  the  processes  of  the  courts  should  be  weak- 
ened and  these  things  be  permitted  on  the  one  hand  or  force  resorted 
to  for  their  prevention  on  the  other?  I  take  it  that  no  one  now, 
unless  he  is  of  myopic  vision  or  distorted  view,  would  hold  that  the 
Pullman  strike  of  1894,  known  as  the  ^'Debs  strike,'*  was  a  good 
thing.  I  take  it  that  all  who  view  that  strike  in  an  unprejuoiced 
way  believe  that  the  powers  of  the  court  were  well  and  wisely  exerted. 
I  snail  not  pause  to  show  the  immense  loss  which  was  entailed  upon 
the  general  public,  upon  the  railways,  and  upon  the  employees  them- 
selves. 

Senator  O'Gorman.  Have  you  those  figures? 

Mr.  DiLLARD.  I  have;  yes,  sir.     Would  you  like  to  have  them? 

Senator  O'Gorman.  Yes.  What  was  the  duration  of  that  dis- 
turbance ? 

Mr.  DiLLARD.  I  regret  I  do  not  remember. 

Senator  O'Gorman.  What  is  the  estinaated  cost  ? 

Mr.  DiLLARD.  The  estimated  cost  I  give.  I  take  the  figures  from 
the  latest  edition  of  the  Encyclopedia  Britannica.  You  will  find 
some  history  of  the  strike  given  there.  According  to  the  testimony 
of  the  officials  of  the  railways  involved,  the  railways  lost  in  property 
destroyed,  hire  of  United  States  deputy  marshals,  and  otner  inci- 
dental expenses,  at  least  $685,308.  The  loss  of  earnings  of  the  roads 
on  account  of  the  strike  was  estimated  at  nearly  $5,000,000.  About 
3,100  employees  of  the  Pullman  Co.  lost  in  wages,  as  estimated, 
probably  $350,000.  About  100,000  employees  of  the  24  railways 
radiating  fromQiicago  lost  in  wages,  as  estimated,  nearly  $100,000,000. 
The  loss  to  the  country  at  large  was  estimated  at  $80,000,000. 
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Senator  Suthebland.  That  strike  was  in  1893,  was  itt 
Idr.  DiLLARD.  In  1894.  The  strike  originated  in  this  way:  There 
was  a  difference  between  the  Pullman  employees  and  the  Pullman 
Palace  Car  Co.  Those  employees  joined  the  American  Railroad 
Union.  Thereupon  the  employees  or  the  railways,  not  by  reason  of 
^evances  against  their  employers,  but  on  accoimt  of  their  sympathy 
with  the  Pullman  employees,  proceeded  to  institute  a  sympathetic 
strike,  which  lead  to  vast  and  direful  results. 

In  speaking  of  this  strike,  what  did  the  Supreme  Court  of  the 
TJnitea  States  say?  It  said  a  thing  aU  of  us  have  often  said,  that 
it  is  far  better  to  resort  to  the  courts,  to  rely  upon  their  processes, 
than  to  stand  at  your  door  with  a  bludgeon  or  a  shot  gun  in  order  to 
secure  rights  which  may  be  given  you  by  the  law,  or  to  keep  tres- 
passers from  your  premises.  Quoting  from  the  Supreme  Court  of 
Connecticut,  tne  court,  at  page  583  of  the  Debs  case  (158  U.  S.),  said: 

In  some  cases  of  nuisance  and  in  some  cases  of  trespass  the  law  permits  an  individual 
<to  abate  the  one  and  prevent  the  other  by  force  because  such  permission  is  necessary 
to  the  complete  protection  of  property  and  person.  When  the  choice  is  between 
redress  or  prevention  of  injury  by  force  and  by  fjeaceful  process,  the  law  is  weU 
pleased  if  tne  individual  will  consent  to  waive  his  right  to  the  use  of  force  and  await 
its  action.  Therefore,  as  between  force  and  the  extraordinary  writ  of  injunction,  the 
rule  will  permit  the  latter. 

The  court  then,  speaking  for  itself,  proceeds  to  say: 

So,  in  the  case  before  us,  the  right  to  use  force  does  not  exclude  the  right  of  appeal 
to  the  courts  for  a  judicial  determiDation  and  for  the  exercise  of  all  their  powers  of 
prevention.  Indeed,  it  is  more  to  the  praise  than  to  the  blame  of  the  Government 
that,  instead  of  determining  for  itself  questions  of  right  and  wrong  on  the  part  of 
these  petitioners  and  their  associates  and  enforcing  that  determination  by  the  club 
of  the  policeman  and  the  bayonet  of  the  soldier,  it  submitted  all  tiiose  questions  to 
the  peaceful  determination  of  judicial  tribunals  and  iavoked  their  consideration  and 
judgment  as  to  the  measure  of  its  rights  and  powers  and  the  correlative  obligations  of 
those  against  whom  it  made  complaint.  And  it  is  equally  to  the  credit  of  the  latter 
that  the  jud^ent  of  those  tribimals  was  by  the  great  oody  of  them  respected  and  the 
troubles  which  threatened  so  much  disaster  terminated. 

There  was  ^ven  testimony  before  the  strike  conmiission,  a  quota- 
tion from  which  is  made  by  the  Supreme  Court.  At  page  597  it  is 
said: 

We  find  in  the  opinion  of  the  circuit  court  a  quotation  from  the  testimony  given  by 
t>ne  of  the  defendants  before  the  United  States  strike  commission,  which  is  sufficient 
-answer  to  this  suggestion. 

May  I  digress  here  for  a  moment  ?  What  ia  the  thought  we  now 
have  ?  What  is  the  ouestion  that  we  are  putting  to  ourselves  with 
^hich  we  have  to  aeal?  An  injunction  is  issued.  It  is  issued 
rightly.  Should  it  be  weakened  in  its  preventive  force  ?  Should  the 
power  of  the  court  to  enjoin  be  resorted  to  when  wrong  is  to  be 
done,  when  a  destructive  strike  is  about  to  prevail,  and  should  its 
writ  DC  made  strong  and  effective  ?    What  does  this  witness  say  ? 

As  soon  as  the  employees  found  that  we  were  arrested  and  taken  from  the  scene  of 
action  they  became  demoralized,  and  that  ended  the  strike. 

But,  says  this  bill,  we  will  not  take  them  from  the  scene  of  action; 
we  will  leave  them  on  the  scene  of  action.  We  will  permit  them,  by 
positive,  direct  enactment,  to  ^o  upon  the  premises  and  there  en- 
deavor to  persuade  men,  peaceniUy  performing  there  their  labor,  to 
leave  it.    1  read  again: 

As  soon  as  the  employees  found  that  we  were  arrested  and  taken  from  the  scene  of 
iu:tion  thev  became  demoralized,  and  that  ended  the  strike.  It  was  not  the  soldiers 
that  ended  the  strike. 
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Who  would  have  the  bayonet  and  bludgeon  in  this  land  in  prefer- 
ence to  the  writ  of  injunction?  **It  was  not  the  soldiers  that  ended 
the  strike;  it  was  simply  the  United  States  court  that  ended  the 
strike/' 

Senator  O  'Gqbman.  Whose  comment  is  this  you  are  reading  ? 

Mr.  DiLLABD.  The  comments  are  my  own.  Those  I  am  inter- 
spersing. 

Senator  O'Gorman.  Are  you  reading  some  testimony? 

Mr.  DiLLARD.  I  am  reading  testimony;  and  without  comment  I 
will  read  it  from  the  beginning  or  will  so  make  comment  that  the 
comments  may  at  once  be  distmguished  from  the  text. 

Senator  O'Gorman.  Whose  testimony  are  you  reading  ? 

Mr.  DiLLARD.  The  testimony  is  quoted  from  one  of  the  strikers; 
I  presume  one  of  the  strike  leaders.  The  name  is  not  given.  It  is 
quoted  in  158  United  States  in  the  Debs  case,  and  is  the  testimony 
of  one  of  the  strikers  given  before  the  strike  commission.  The  com- 
ments were  my  own. 

Senator  Sutherland.  The  testimony  is  quoted  by  the  circuit 
judse,  I  understaild? 

Mr.  DiLLARD.  The  testimony  is  quoted  by  Judge  Brewer,  of  the 
Supreme  Court  of  the  United  States,  from  the  testimony  or  one  of 
the  strike  leaders  as.  quoted  by  the  circuit  court. 

Senator  Sutherland.  The  testimony  was  originally  quoted  in  the 
opinion  of  the  circuit  court. 

Mr.  DiLLARD.  Correct. 

Senator  Sutherland.  Then  repeated  by  the  Supreme  Court  ? 

Mr.  DiLLARD.  Then  repeated  by  the  Supreme  Court.  I  did  not 
^o  back  to  the  evidence  before  the  commission  to  find  out  who  gave 
it.     I  read  again: 

It  was  not  the  soldiers  that  ended  the  strike.  It  was  not  the  old  brotherhoods  that 
ended  the  strike.  It  was  simply  the  United  States  court  that  ended  the  strike.  Our 
men  were  in  a  position  that  never  would  have  been  diaken,  under  any  circumstances^ 
if  we  had  been  permitted  to  remain  upon  the  field  among  them. 

I  comment  again.  This  bill  says  the  strike  leaders  and  strikers 
must  be  permitted  to  remain  in  the  field;  must  not  be  enjoined  from 
going  upon  the  employer's  premises  to  persuade  men  to  leave  the 
work  in  which  they  are  engaged  there.    I  read  further: 

Once  we  were  taken  from  the  scene  of  action  and  restrained  from  sending  telegrams 
or  issuing  orders,  or  answering  questions,  then  the  minions  of  the  corporations  would 
be  put  to  work  *  *  *.  Our  headquarters  were  temporarily  demondized  and 
abandoned,  and  we  could  not  answer  any  messages.  The  men  went  back  to  work, 
and  the  ranks  were  broken,  and  the  strike  was  broken  up  *  *  *  not  by  the  Army 
and  not  by  any  other  power,  but  simply  and  solely  by  tne  action  of  the  United  States 
courts  in  restraining  us  from  dischaiging  our  duties  as  officers  and  representatives  of 
our  employees. 

It  does  seem  to  me  that  this  statement  of  this  man  is  quite  sufficient 
to  show  the  unwisdom  of  any  law  that  would  weaken  the  powers  of 
the  court  and  the  wisdom  of  refusing  to  pass  any  such  law. 

Majr  it  pleaie  the  committee,  Bacon  in  one  of  his  essays,  written  a 
long  time  before  even  the  most  vivid  imagination  perhaps  dreamed 
of  anything  approximating  a  railway,  when  there  was  little  domestic 
commerce  anywhere,  says  in  the  quaint  language  of  his  day: 

There  be  but  three  things  which  one  nation  selleth  to  another:  The  commodity  as 
nature  yieldeth  it;  the  manufacture,  and  the  vecture  or  carriage.  When  these  three 
wheels  go,  wealth  will  flow  as  in  a  spring  tide. 
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The  statement  is  true  to-day  and  applies  to  the  commerce  of  to-day, 
that  which  is  domestic  as  weil  as  that  which  is  international.  It  "is 
applicable  to  the  domestic  commerce  of  this  country  and  contains 
in  it  the  very  heartbeat  of  national  industrial  life.  Production, 
manufacture,  distribution  are  the  sources  of  a  people's  wealth. 
Anything  which  tends  to  injure  any  of  them  is  a  hurt  to  the  country. 
Any  movement  in  affairs,  any  law,  which  interferes  with  free  distri- 
bution, with  ready  and  efficient  transportation,  is  a  movement,  a  law, 
which  can  not  but  bring  hurt.  If  this  proposed  law  does  that — and 
I  have  endeavored  to  show  as  best  I  could  that  it  does — then  I 
submit  it  is  a  law  which  should  not  be  passed. 

I  thank  the  committee  for  the  kind  and  patient  attention  they  have 
given  me. 

ABOTTMEITT   OF   DASTEL   DAVEITPOBT,   ESQ.,   OF   BBIDGEPOBT, 
OOmr.,  BEPBESEFTIHO  THE  ANTIBOTCOTT  ASSOCIATION. 

Senator  Nelson.  I  should  like  to  hear  the  last  part  of  the  bill  dis- 
cussed above  everything  else.  I  would  like  to  have  that  discussed 
and  to  have  pointed  out  in  which  directions  it  is  harmful. 

Mr.  Davenport.  I  appear  here  in  behalf  of  the  American  Anti- 
boycott  Association,  wmch  is  an  organization  of  concerns  which  have 
umted  to  protect  the  members  from  boycott. 

Senator  O'Gokman.  Where  is  it  located  ? 

Mr.  Davenport.  Its  headauarters  are  at  27  William  Street,  New 
York  City.  Many  of  its  members  have  instituted  suits  in  the  Federal 
courts  and  in  the  State  courts  for  the  purpose  of  protecting  themselves 
from  various  unlawful  acts  which  are  of  the  character  covered  by  this 
bill,  and  those  suits  are  pending  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York  as  well  as  other  Federal  courts, 
and  if  I  understand  this  act^  it  would  apply  to  those  cases.  It  does 
not  exempt  suits  now  pending,  and  in  those  cases  we  have  gone  on 
and  taken  testimony  for  montfe  on  both  sides;  temporary  injunctions 
were  panted  after  hearings,  and  in  passing  I  wanted  to  airect  the 
attention  of  the  committee  to  the  fact  that  this  bill  would  affect  suits 
pending. 

I  suppose  it  is  unnecessary  at  this  stage  of  the  history  of  this  country 
to  do  anything  more  than  outline  to  the  committee  what  organizations 
have  been  formed  having  in  mind  the  doing  of  the  things  which  are 
sought  to  be  exempted  from  the  prohibitory  decrees  from  the  equity 
courts  of  the  United  States  by  this  bill. .  You  know  there  is  the  crgam- 
zation  known  as  the  American  Federation  of  Labor,  which  is  composed 
of  some  28,000  or  30,000  local  union?,  which  are  federated  together  into 
city  labor  unions  in  their  localities  and  in  the  States,  in  the  State  fed- 
eration?  of  labor;  and  then  all  the  union?  belonging  to  a  particular 
craft  are  united  in  a  national  union,  of  which  there  are  some  115,  and 
all  the^e  are  gathered  together  under  what  is  known  as  the  American 
Federation  of  Labor.  Ther.^  is,  in  addition  to  that,  another  organiza- 
tion within  that  organization  of  a  particular  cla?s  of  occupations — ^for 
instance,  the  20  or  mora  craft?  that  are  engaged  in  the  building  trades. 
They  f  or^n  what  is  ca'led  the  building- trade?  departTient  of  the  Ameri- 
can Federation  of  Labor  and  have  a  chartsr  from  it.  They  have  also 
the  metal- trades  department,  of  which  there  are  11  or  12  mem- 
bers,  all  federated  together  under  a  charter  from  the  American 
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Federation  of  Labor,  and  they  operate  together,  the  net  reiult  of  all  of 
which  is  that  the  entire  power  of  this  vast  aggregation  of  men  can  bo 
directed  against  any  individual.  It  is  the  2,000,000  members  against 
the  1  individual  whom  it  has  selected  for  attack. 

Senator  Nelson.  You  mean  for  boycott? 

Mr.  Davenport.  For  boycotts  and  cognate  matters.  Fc  r  instance, 
take  the  situation  in  the  State  of  New  York  to-day.  Any  manufac- 
turer of  wood  trim  in  any  Western  State  who  runs  what  is  called  an 
open  shop  is  as  completely  barred  out  of  the  market  in  the  city  of 
New  York  for  his  wood  trim  as  if  there  were  a  line  of  battleships  rang- 
ing up  and  down  the  Hudson  River  for  that  purpose.  It  grows  out 
of  the  agreement  that  exists  between  these  different  unions  in  the 
building  trades  and  the  em'iloyens  in  the  building  trades,  who  have 
agreed  not  to  put  in  anything  out  uni  )n-'nade  trim,  and  the  unions 
have  agreed  not  to  work  upon  anything  but  unim  nad?  trim.  This 
combination  is  in  direct  \aolation  of  the  Sher.nau  Antitrust  Act;  it 
is  in  direct  violation  of  the  common  law;  it  is  in  direct  vi:)lati  n  of 
the  statute  law  of  the  State  of  New  York,  and  concerns  in  th^  Woist 
which  were  driven  out  of  the  market  by  reason  of  that  combination 
who  are  members  of  that  association,  brought  a  suit  in  the  circuit 
court,  now  the  district  court,  of  the  State  of  New  York,  to  enjoin  the 
carrying  out  of  those  agreement -,  and  aftc^r  elaborate  te^stimony  was 
taken  a  temporary  injunction  was  granted  in  the  United  States  cir- 
cuit court. 

These  matters  only  illustrate  the  importance  and  the  magnitude 
of  the  problem  which  is  presented  to  tnis  committee  in  attempting 
to  legislate  upon  this  subject.  Of  course  there  are  other  phases  oi 
this  matter.  Take,  for  instance,  the  Danbury  Hatters'  case.  That 
was  a  case  where  a  manufacturer  of  hats  in  the  city  of  Danbury, 
running  an  open  shop,  refused  to  unionize  his  shop,  and  because  of 
that  fact  the  United  Hatters  proceeded  to  break  up  his  business  and 
to  send  out  agents  throujghout  the  country  attackii^  him  in  his 
business  in  this  way  by  gomg  to  his  customers  and  tellm^  them  that 
if  they  did  not  cease  to  deal  with  him  they  would  proceed  to  boycott 
their  business,  and  in  case  any  customer  still  stood  out  they  pro- 
ceeded to  notify  him  that  his  customers  would  be  boycotted,  and  so 
on.  You  had  the  primary  and  secondary  and  third  degree  boycott. 
They  went  from  city  to  city  and  State  to  State  until  they  reached  the 
State  of  California.  This  concern  was  a  member  of  this  association 
and  brought  a  suit,  backed  up  by  the  association  under  the  seventh 
section  of  the  Sherman  Antitrust  Act,  and  that  case  went  through  to 
the  United  States  Supreme  Court,  and  the  court  held  that  these  acts 
were  forbidden  by  the  Sherman  Antitrust  Act,  as  is  familiar  to  you  all. 
In  the  meantime  the  injury  was  so  great  and  so  imminent  that  we  went 
into  the  United  States  circuit  court  in  California  and  procured  from 
that  court,  after  hearing,  a  temporary  injunction  that,  after  elaborate 
hearing  and  taking  of  testimony,  finally  went  into  a  final  decree,  which 
on  appeal  was  af&med  by  the  circuit  court  of  appeals  for  the  ninth 
circuit.  Of  course  you  gentlemen  are  also  familiar  with  the  Bucks 
Stove  &  Range  case,  and  what  the  operation  there  was.  That  was 
also  one  of  our  cases. 

If  this  bill  becomes  a  law,  and  it  is  in  the  power  of  Congress  to 
enact  a  valid  law  of  this  character,  the  eflPect  would  be  to  deprive  the 
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victims  of  these  combinations  of  the  protection  which  they  now  have, 
and  I  want  at  this  time  to  direct  to  the  distinguished  lawyers  upon 
this  committee  some  observations  upon  the  question  whether  or  not 
an  act  of  this  kind,  if  passed,  would  be  constitutionally  valid.  Of 
course,  you  can  see,  if  it  ia  not  vaUd  and  it  is  placed  upon  the  statute 
books,  what  confusion  it  will  work  until  it  is  finally  declared  to  be 
unconstitutional.  So  I  submit  that  it  is  a  matter  oi  great  considera- 
tion by  this  committee  whether  or  not  the  law  would  be  of  any 
validity  if  it  were  actuallv  enacted.  This  bill  is  the  successor  and 
substitute  for  another  bill  which  has  long  been  pending  in  Congress, 
known  as  the  Pearre  bill.  The  purpose  of  that  bill,  and  the  terms  of 
that  bill,  were  to  declare  that  the  right  to  do  business  and  the  right  to 
enter  into  labor  relations  were  not  property,  and  to  declare  that  courts 
of  eauity  should  not  issue  injunctions  for  the  purpose  of  protecting 
anytnin^  but  property,  and  so,  in  that  way,  to  exclude  from  the 
scope  of  protection  afforded  by  the  courts  that  class  of  ri^ts  and 
relations.  For  session  after  session  we  have,  before  conmuttees  of 
the  other  house,  discussed  the  proposition  whether  or  not  an  act  of 
that  kind  would  be  vaUd,  an  act  wnich  declares  that  these  things  are 
not  property  by  legislative  fiat  and  forbids  a  court  of  equity  from 
protecting  them  by  injunctive  process.  The  Supreme  Court  of  the 
United  States,  in  tne  case  of  the  United  States  v.  Adair  (208  U.  S.) , 
settled  the  question  that  these  are  property  rights,  that  they  are  not 
only  rights  of  Uberty  under  the  fifth  amendment  of  the  Constitution, 
but  are  also  property  rights. 

Senator.  I^elson.  You  mean  the  right  to  work  t 

Mr.  Davbnpoet.  The  right  to  enter  into  labor,  to  work,  to  carry 
on  business  contracts. 

Senator  Sutherland.  The  Pearre  bill  declared  in  terms,  did  it 
not,  Mr.  Davenport,  that  the  carrying  on  of  the  business  should  not 
be  regarded  as  a  property  risht  ? 

Senator  O'Oormak.  Did  the  court  say  that  f 

Senator  Suthebland.  No,  the  Pearre  bill. 

Mr.  Davenport.  I  have  here  the  terms  of  that  bill.  It  is  the  same 
bill,  the  committee  will  remember,  which  President  Roosevelt,  in 
his  letter  to  Mr.  Enox,  criticizing  Mr.  Bryan  in  the  last  campaign  for 
not  declaring  whether  he  was  in  favor  of  it  or  not.  Let  me  retui  the 
terms  of  it: 

That  no  reetnuniDg  order  or  injunction  shall  be  granted  by  any  court  of  the  United 
States,  or  a  judge  or  the  judges  thereof,  in  any  case  between  an  employer  and  employ- 
ees, or  between  employers  and  employees,  or  between  employees,  or  between  peraons 
employed  and  persons  seeking  employment  as  laborers,  or  between  persons  seeking 
employment  as  laborers,  involving  or  growing  out  of  a  dispute  concerning  terms 
or  conditions  of  employment,  unless  necessary  to  prevent  irreparable  injury  to  prop- 
erty or  to  a  property  right  of  the  party  making  the  application,  for  which  injury 
there  is  no  adequate  remedy  at  law,  and  such  property  or  property  right  must  be 
particularly  described  in  the  application.  And  for  the  purposes  of  this  act  no  right 
to  continue  the  relation  of  employer  or  employee  or  to  assume  or  to  create  such  rela- 
tion with  any  particular  person  or  persons,  or  at  all,  or  to  carry  on  business  of  any  par- 
ticular kind  or  at  any  particular  place,  or  at  all,  shall  be  construed,  held,  consioered, 
or  treated  as  property  or  as  constituting  a  property  right. 

That  was  the  provision  in  that  bill,  and  that  bill,  in  substance,  was 
i^ain  introduced  in  the  present  Congress,  in  the  present  House,  by 
Mr.  Wilson,  and  referred  to  the  Committee  on  Labor.  It  was  also 
sent  to  the  Committee  on  the  Judiciary,  and  became  known  as  the 
Wilson  bin. 


LIMITING  FEDERAL  INJUNCTIONS.  867 

Senator  Sutherland.  Has  it  been  claimed  by  the  proponents  of 
this  bill  that  the  term  ''property  right/'  standing  alone,  does  not 
include  the  right  to  do  busmess  ? 

Mr.  Davenport.  Sm-ely. 

Senator  Nelson.  Of  course,  you  remember  this,  that  this  bill,  on 
page  3,  uses  the  language  "injury  to  property  or  to  a  property  right," 
seeming  to  exclude  what  I  would  call  a  personal  right  ? 

Mr.  Davenport.  Surely. 

Senator  Nelson.  The  right  to  do  business  or  the  right  to  do  labor. 

Mr.  Davenport.  That  was  in  the  Pearre  bill.  It  absolutely  pro- 
hibited them  from  being  considered  as  property  rights,  but  in  view  of 
the  discussion  that  was  there  had,  and  m  view  of  the  conclusions 
expressed  by  the  courts  in  regard  to  the  matter,  it  became  manifest 
that  an  act  of  that  kind  would  be  a  nullity  because  it  was  not  in  the 
power  of  the  legislatiu'e  to  declare  that  a  certain  thing  is  not  property 
which  the  Supreme  Court  of  the  United  States  says  is  property  and 
is  protected  by  the  guarantees  of  the  fifth  amendment  from  invasion 
by  the  legislature.  So  the  bill  was  redrafted  and  put  in  this  shape, 
and  it  is  now  for  the  committee  to  say  whether  or  not,  in  the  view  1 
am  taking  of  this  matter,  they  have  healed  the  difficulty. 

This  section  says : 

That  no  restraining  order  or  injunction  shall  be  granted  by  any  court  of  the  United 
States  or  a  judge  or  the  judges  thereof  in  any  case  oetween  an  employer  and  employ* 
ees,  or  between  employers  and  employees,  or  between  employees,  or  oetween  persons 
employed  and  persons  seeking  employment,  involving  or  growing  out  of  a  dispute 
concerning  terms  or  conditions  of  employment,  unless  necessary  to  prevent  irreparabit 
injury  to  property  or  to  a  property  right  of  the  party  making  the  application,  for  which 
injury  there  is  no  adequate  remedy  at  law,  and  such  property  or  property  rijght  must 
be  described  with  particularity  in  the  application,  which  must  be  in  writing  and 
Bwom  to  by  the  applicant  or  by  his  agent  or  attorney. 

Under  the  decision  of  the  United  States  in  this  Adair  case,  and  sup- 
ported bv  a  very  large  number  of  decisions  everywhere,  those  things 
that  in  tne  Pearre  biu  were  sought  to  be  declared  not  to  be  property 
rights  are  property  rights,  and  would  be  covered  by  the  first  clause  of 
this  bill.  So  that  you  could  go  into  court  and  seek  to  protect  your 
rights  under  the  fii^t  clause  of  this  bill.  But  the  bill  goes  on,  then, 
to  say  that  a  certain  class  of  acts  attacking  your  property  right 
shall  not  be  enjoined  against,  and  this  is  the  way  it  reads. 

Senator  Suthebland.  May  I  interrupt  you  again  t  I  had  xinder- 
stood — I  do  not  know  where  I  saw  it  or  where  I  heard  it — that  it  had 
been  claimed  that  the  provision  in  tins  bill  now  pending,  with  refer- 
ence to  property  rights,  would  not  include  the  right  to  do  business. 
I  wondered  what  the  foundation  of  that  was. 

Mr.  Davenport.  In  construing  this  bill  I  suppose  the  courts  woidd 
say  that  what  the  courts  have  said  time  out  of  mind  are  property 
rights  would  be  covered  by  that  first  section,  and  that  when  it  says 
that  "unless  to  prevent  irrei)arable  injury  to  property  or  to  a  prop- 
erty right,"  whatever  fell  within  that  definition  of  property  would 
be  covered  by  the  terms. 

Senator  Root.  You  do  not  find  anjrthing  in  this  language,  do  you, 
which  undertakes  to  change  the  law  m  that  respect  ? 

Mr.  Davenport.  Not  in  that  respect.  The  friends  of  this  legisla- 
tion did  try  for  10  years,  ever  since  1906,  as  you  will  see  by  an  ex- 
amination of  these  bills,  to  get  the  law  so  changed  that  it  should  say 
in  so  many  words  that  whue  a  horse  may  be  property,  these  other 
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rights  are  not  property  rights,  but  are  only  personal  rights  not 
within  the  legitimate  scope  of  a  court  of  eciuity  to  protect.  They 
have  avoided  that  obstacle  in  diawing  this  bill,  but  they  run  upon 
another.  This  is  what  thev  say:  No  matter  what  the  property  right 
is,  if  it  is  unlawfully  assailed  and  irreparable  damage  is  threatened 
by  any  of  these  acts,  you  can  not  protect  that  property  right  by  the 
injunctive  arm  of  a  court  of  equity.     See  how  it  reads: 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or  persons 
from  perminating  any  relation  of  employment,  or  from  ceasing  to  penorm  any  work  or 
labor,  or  from  recommending,  advismg,  or  persuading  others  by  peaceful  means  so  to 
do,  or  from  attending  at  or  near  a  house  or  place  where  any  person  resides  or  works,  or 
carries  on  business,  or  happens  to  be  for  the  purpose  of  peacefully  persuading  any 
person  to  work  or  to  abstam^'from  working,  or  irom  ceasing  to  patronize  or  to  employ 
any  party  to  such  dispute,  or  from  recommending,  advising,  or  persuading  others  by 
peaceful  means  so  to  do,  or  from  paying  or  giving  to  or  witnholain^  from  any  person 
engaged  in  such  dispute  any  strise  benefits  or  other  moneys  or  things  of  value. 

In  other  words,  if  you  have  a  property  right  and  people  unlawfully 
assail  that  property  right  by  the  means  specified,  a  court  of  equity  is 
prohibited  from  issuing  an  injunction  to  restrain  the  doing  of  those 
acts.  I  trust  I  have  sufficientlv  indicated  to  the  committee  the  dis- 
tinction between  the  present  bill  in  those  respects  and  its  predecessors. 

I  humbly  submit  to  this  com.mittee  that  if  I  have  a  property  right 
and  that  property  right  is  assailed  by  wrongful  means,  and  I  have  not 
adequate  remedy  at  law  which  is  the  prerequisite  for  the  exercise  of 
the  equity  power,  I  have  a  right  under  the  Constitution  to  that 
equitable  process  of  law  which  will  protect  me  from  the  doing  of 
those  acts. 

Senator  Root.  Mr.  Davenport,  is  not  the  theory  of  this  last  para- 
graph of  the  bill  that  these  acts  enumerated  are  not  unlawful  ? 

Mr.  Davenport.  Whatever  may  be  the  theory  of  the  bill,  we  know 
very  well  that  the  courts  have  over  and  over  again  held  that  they  are 
unlawful. 

Senator  Root.  Certainly  there  are  some  of  them  that  are  not 
unlawful. 

Senator  Nelson.  Let  me  interrupt  you  here.  Does  not  this 
phraseology,  commencing  at  the  end  of  line  11,  page  4,  legalize  the 
secondary  boycott:  ''Or  from  ceasing  to  patronize  or  to  employ  any 
party  to  "such  dispute?" 

Mr.  Davenport.  To  the  extent  of  removing  equitable  protection. 

Senator  Nelson.  That  is  what  I  mean. 

Mr.  Davenport.  It  would  still  be  unlawful  and  subject  to  an  action 
in  damages.  It  would  still  be  subject  to  the  criminal  provisions  of  the 
Sherman  Antitrust  Act.  But  the  purpose  of  this  bill  is  to  strip  the 
owners  of  these  rights  of  the  right  of  enjoining  those  particular  acts. 
For  instance,  now,  to  specify,  suppose  I  have  a  contract  with  a  man 
to  work  for  me  for  a  year,  to  render  personal  service.  That  man  has 
a  right  to  break  that  contract;  that  is,  he  can  break  it,  and  I  have  a 
remedy  in  damages.  But  if  men  go  and  persuade  that  man  to  break 
his  contract,  I  have  a  right  of  action  against  them,  and  I  have  a  right 
to  go  into  a  court  of  equity  and  ask  to  have  that  property  right  in 
that  contract  protected  from  that  persuasion.  An  illustration  of  this 
is  to  be  found  in  the  case  of  Bitterman  v,  Louisville  &  Nashville  Rail- 
road Co.  (207  U.  S.),  which  was  the  scalpers'  case,  where  the  scalpers 
would  persuade  the  owners  of  the  tickets,  in  violation  of  their  con- 
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tract  not  to  assign  them,  to  sell  them,  and  the  raiboads  went  into  a 
court  of  equity  and  secured  ah  injunction  restraining  them  from 
interfering  with  their  property  rights  in  that  contract. 

The  Supreme  Court  of  the  United  States  in  the  case  of  Bitterman 
V.  Louisville  &  Nashville  Railroad  Co.  (207  U.  S.)  held  that  was  a 
proper  thing  to  do.  It  does  not  make  any  difference  what  the  contract 
IS.  But  further  than  that,  that  the  right  of  a  man  to  seek  employ- 
ment, the  ri^ht  of  a  man  to  be  free 

Senator  Nelson  (interposing).  I  want  to  call  your  attention  here^ 
to  the  fifth  amendment  to  the  Constitution,  which  reads  as  follows: 
''Nor  be  deprived  of  life,  liberty,  or  property" 

Mr.  Davenpobt.  Surely. 

Senator  Nelson.  Liberty  is  put  on  exactly  the  same  footing  and 
power  as  property,  by  the  fifth  amendment. 

Mr.  Davenport.  \  es. 

Senator  Nelson.  And  that  means  the  liberty  to  work  or  to  do 
business  is  as  much  under  the  protection  of  the  Constitution  as  though 
eo  nomine. 

Mr.  Davenport.  Not  all  rights  of  liberty  can  be  protected  by  a 
court  of  equity.     It  has  to  be  something  of  a  pecuniary  nature. 

But  I  think  after  reading  the  case  which  ms  honor  Senator  Root 
has  before  him,  there  would  be  no  question  in  anybody's  mind  that 
these  verv  thin^  which  these  gentlemen  claim  are  not  rights  of 
property  out  only  pei^sonal  rights  are  within  the  purview  of  a  court 
of  equity  to  protect  without  usurpation;  and  there  can  not  be  said 
any  longer,  after  that  decision,  that  there  is  any  doubt  about  it,  because 
four  times  over  in  that  decision  Mr.  Justice  Harlan,  giving  the  opinion 
of  the  court,  says  this  is  not  only  a  right  of  liberty  but  a  right  of 
property  and  protected  by  the  fifth  amendment  to  the  Constitution. 

Cfan  there  be  any  doubt  about  this  proposition  ?  It  is  an  elemen- 
tary constitutional  proposition  that  if  I  have  property  and  the  ordi- 
nary processes  of  a  court  of  law  are  insufficient  to  protect  me  in  that 
property  that  any  law  which,  while  providing  courts  of  equity  and 
giving  them  jurisdiction  over  a  class  of  equitable  subjects,  should 
undertake  to  say  that  that  particular  class  of  property  should  not  be 
protected  or  that  that  property  should  not  be  protected  by  a  court 
of  equity  from  a  certain  ciass  oi  acts  which  tend  to  their  destruction, 
would  be  void  under  the  fifth  amendment. 

When  I  take  up  the  discussion  on  this  matter  when  the  committee 
reconvenes,  I  would  like  to  present  to  the  committee  some  authorities 
illustrative  of  this  proposition:  That  when  the  fathers  put  into  the 
Constitution  the  provision  that  the  judicial  power  of  the  United  States 
should  extend  to  all  cases  in  law  and  equity  arising  under,  etc.,  and 
to  all  controversies  between  citizens  of  different  States  and  providing 
that  no  person  should  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  they  ingrafted  upon  the  judicial  system  of 
this  country  the  distinction  which  had  alt  the  time  prevailed  before 
that  between  le^al  rights  and  equitable  rights  and  legal  remedies  and 
equitable  remedies  and  preserved  them,  and  any  law  which  should 
undertake  to  say  that  a  man  having  no  adequate  legal  remedy  should 
not  be  protected  in  his  property  rignts  by  equitable  process  from  acts 
which  tend  to  the  destruction  of  tnose  rights  would  be  one  depriving 
him  of  his  property  without  due  process  of  law. 
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Senator  Nelson.  Here  is  another  feature,  Mr.  Davenport,  to  which 
I  want  to  call  your  attention  and  which  I  would  like  to  hear  you 
discuss:  It  is  this  language,  commencing  in  line  7  on  page  4: 

or  from  attending  at  or  near  a  house  or  place  where  any  person  resides  or  works,- or 
carries  on  business,  or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or  com- 
municating information,    *    ♦    ♦. 

Does  not  that  prevent  any  restraint  of  unlimited  picketing,  and 
can  not  the  strikers  go  to  a  man's  house  and  intimidate  his  wife, 
indirectly,  by  inuendo  1 

Mr.  Davenport.  I  suppose  that  is  the  purpose  of  it. 

Senator  Nelson.  And  that  man  gets  no  relief. 

Mr.  Davenport.  Of  course  that  is  the  purpose  of  it. 

Senator  Nelson.  Would  not  they  go  to  his  wife  and  say,  ''Here, 
your  husband  will  get  in  trouble  if  ne  don't  keep  away''  ? 

Mr.  Davenport.  I  suppose  that  is  the  purpose  of  it. 

Senator  Nelson.  Yes.  In  other  words,  does  it  not  legalize  unlim- 
ited picketing  of  all  kinds  ? 

Mr.  Davenport.  I  should  say  that  is  its  eflfect  and  purpose. 

Senator  Nelson.  And  legalize  it  to  the  extent  of  preventing 
remedy  by  injunction. 

Senator  Root.  The  time  for  adjourning  is  about  at  hand,  and  it 
seepis  that  Mr.  Davenport  has  come  to  a  point  where  he  can  con- 
veniently suspend. 

What  other  gentlemen  are  to  be  heard  ? 

Mr.  Herrod.  Mr.  Emery  and  myself. 

Senator  Root.  How  much  time  will  you  desire  ? 

Mr.  Herrod.  About  an  hour  and  a  half. 

Senator  Root.  How  much  more  time  will  you  require,  Mr.  Daven- 
port ? 

Mr.  Davenport.  About  an  hour  and  a  half.  I  will  say  to  the  com- 
mittee that  I  am  located  here,  and  that  I  can  conclude  my  presenta- 
tion at  any  time  which  suits  the  convenience  of  the  committee  and  the 
other  gentlemen  who  desire  to  speak.  If  Mr.  Herrod  is  anxious  to  get 
home,  I  can  continue  after  he  has  finished. 

Senator  Root.  Very  well.  We  will  adjourn  until  Friday  morning 
at  10  o'clock,  and  at  that  time  will  hear  Mr.  Herrod. 

Thereupon  the  committee  adjourned  until  Friday,  July  12,  1912, 
at  10  o'clock  a.  m. 

TUBSDAY,  jrCJLY  16,  1912. 

Subcommittee  of  the  Committee  on  Judiciary, 

United  States  Senate, 

Washington,  D.  0. 

The  subcommittee  met  at  10.45  o'clock  a.  m. 

Present:  Senators  Root  (presiding),  Nelson,  and  Sutherland. 

STATEMEITT  OF  BASTEL  DAVEITPOST.  ESQ. -Continued. 

Senator  Root.  Mr.  Davenport,  the  Senate  goes  into  the  considera- 
tion of  the  Archbald  impeachment  at  1  o'clock,  and  the  committee 
will  be  obliged  to  adjourn  a  little  before  that  time. 

Mr.  Davenport.  I  will  go  on,  may  it  please  the  committee,  as  far 
as  I  can. 
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The  committee  will  recall  that  at  the  last  hearing  I  advanced  the 
proposition  that  this  bill,  if  it  should  have  the  construction  which  I 
suppose  its  friends  and  advocates  propose,  would  be  unconstitutional, 
because,  as  you  understand,  of  course,  injunctions  now  can  only  be 
issued  where  irreparable  injury  i*^  threatened,  and  there  is  not  adequate 
remedy  at  law  for  acts  which*  are  unlawful.  Courts  of  equity  do  not 
now,  and  could  not,  i^sue  injunctions  to  restrain  lawful  acts,  and  there 
is  no  need  of  an  act  of  Congress  to  forbid  it.  It  is  because  the  acts 
threatened  are  unlawful  that  courts  issue  the^e  injunctions. 

The  committee  should  bear  in  mind  that  an  act  mav  be  unlawful  in 
itself  or  unlawful  in  its  relations.  The  committee  is  familiar  with  the 
doctrine  in  regard  to  conspiracies,  that  conspiracies  to  effect  a  lawful 
object  bv  unlawful  means  or  an  unlawful  object  by  lawful  means  are 
equally  forbidden  by  law,  and  that  all  acts  which  are  done  in  carrying 
them  out  partake  of  the  illegalityj  and,  in  case  of  a  criminal  con-^piracy, 
of  the  criminality. 

As  I  stated  the  other  day,  if  this  bill  were  passed,  the  law  would  still 
be  unchanged  as  to  what  is  lawful  and  what  is  imlawful.  Its  sole 
effect,  and  as  I  understand  it,  the  sole  purpose  of  those  gentlemen 
who  took  the  responsibility  of  recommenoinff  it  to  the  House  of 
Representatives,  is  simply  tnat  it  takes  away  the  injunction  process: 
it  is  an  anti-injimction  bill;  it  merely  deprives  the  injured  party  oi 
his  relief  in  equity. 

So  the  committee  will  see  that  the  purpose  of  this  law,  if  it  were 
enacted,  and  it  had  the  construction  wnich  its  advocates  contend  for, 
its  effect  would  be  not  to  change  the  law  as  to  what  property  is  nor 
to  make  lawful  those  things  which  are  now  lawful,  but  simply  to 
take  away  from  the  persons  whose  property  rights  are  affected  by 
the  unlawful  acts  the  right  to  go  into  a  court  of  equity  and  seek  the 
protection  of  an  injunction.  Indeed,  if  you  will  look  at  this  bill 
closely,  I  think  the  courts  in  their  struggle  to  maintain  the  law  would 
be  very  apt  to  say  it  docs  not  even  do  that,  because  if  you  will  look  at 
this  last  section,  section  266c,  apparently  the  last  clause,  colors  all 
that  has  gone  before,  ''or  from  doing  any  act  or  thing  which  might 
lawfully  be  done  in  the  absence  of  sucn  dispute  by  any  party  thereto." 
But  such  a  construction  of  the  law  as  that  now  suggested  would  be 
most  unstaisf actory  to  the  friends  of  it,  because  certainly  they  are  not 
asking  you  to  pass  an  act  which  would  be  so  manifestly  futile.  Their 
intention  certainly  is  to  dismantle  the  Federal  courts  of  the  power 
to  grant  equitable  relief  in  these  cases.  I  think  this  committee 
ought  to  be  very  careful  in  enacting  legiJation  relative  to  this  deli- 
cate subject  not  to  give  color  to  the  claim  that  will  be  made,  and 
that  has  often  been  made,  that  jokers  are  put  into  bills  by  the  legis- 
lature, or  that  the  courts  by  construction  have  evaded  the  real  jpurpose 
of  the  law. 

I  want  to  come  back  now  to  the  proposition  I  started  with  the 
other  day  and  which  I  now  reiterate,  that  this  act,  if  its  purpose  is. 
and  if  the  thought  is,  to  take  away  from  the  citizens  of  the  United 
States  who  have  property  rights  as  they  have  been  defined  and  de- 
clared by  the  Supreme  Court  of  the  United  States  and  by  the  various 
courts,  Federal  and  State,  the  protection  of  the  injunctive  process 
from  unlawful  acts,  that  it  would  be  a  nullity;  it  would  be  void. 

To  show  you  gentlemen  what  a  half-baked,  ill-considered,  prepos- 
terous bin  this  is,  I  ask  you  to  follow  me  now  in  a  practical  application 
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of  it.  I  suppose  you  gentlemen  have  been  retired  from  the  practice 
of  law  for  some  time  and  have  perhaps  never  had  any  particular 
occasion  to  deal  with  litigation  involvea  in  these  matters. 

You  know  the  Constitution  of  the  United  States  provides  that  the 
judicial  power  of  the  United  States  shall  extend  to  all  cases  of  law 
and  equity  arising  under  the  Constitution,  statutes,  and  treaties  and 
to  controversies  between  citizens  of  different  States.  Congress  has 
enacted  a  law  which  provides  that  the  Federal  courts  shall  have  con- 
current jurisdiction  with  the  State  courts  in  all  such  cases  where  the 
amount  exceeds  $3,000.  The  State  courts  and  the  Federal  courts 
now  have  concun*ent  jurisdiction  of  such  cases.  Congress  has  further 
provided  that  where  a  defendant  in  a  State  court  is  a  resident  of 
another  State  from  that  in  which  he  is  sued,  he  has  a  right  to  remove 
that  case  to  the  Federal  courts  from  the  State  court. 

If  there  is  anything  that  is  settled  beyond  peradventure,  it  is  that 
an  act  of  the  State  le^slature  which  would  take  away  from  a  citizen 
the  protection  of  the  mjunctive  process  in  an  appropriate  case  would 
be  a  violation  of  the  fourteenth  amendment.  I  say,  if  there  is  any 
proposition  that  is  settled  it  is  that. 

Now,  take  a  case.  We  will  suppose  that  citizens  of  another  State 
come  into  my  State  and  engage  in  the  practices  that  the  Industrial 
Workers  of  the  World  (I  thmk  the  name  of  the  organization  is)  are 
now  doing  there.  They  are  citizens  of  other  States.  Under  the  law 
of  my  State  a  party  injured  has  a  right  to  bring  euit  in  our  State 
courts  for  an  injunction  to  restrain  the  doing  of  things  that  are 
forbidden  to  be  enjoined  in  this  bill.  Such  party  sued,  being  a  citizen 
resident  in  another  State,  has  a  right  to  remove  the  suit  into  the 
United  States  district  court.  But  if  it  is  removed  into  the  United 
States  district  court  this  act  says  that  court  shall  not  i«^sue  an  injunc- 
tion. 

See  the  situation  in  which  that  leaves  the  matter.  The  defendants 
have  an  absolute  right  to  remove  that  case  into  the  district  court.  A 
temporary  restraining  order  may  have  been  granted  by  the  State 
court  before  the  return  day  of  the  writ,  rossibly  a  temporary 
injunction  may  have  been  issued  before  the  return  dav  of  the  writ. 
The  moment  the  return  day  comes  those  defendants,  feeing  nonresi- 
dents of  Coni^ecticut,  have  a  right  to  remove  the  case  into  tne  United 
States  district  court.  Thereupon  this  act  step^  in  and  says  that  the 
Federal  court  shall  not  issue  an  injunction  in  such  a  case.  If  such  a 
law  was  of  any  validity,  you  can  see  the  confusion  in  which  it  would 
leave  the  matter. 

I  assert,  and  assert  with  great  confidence  in  the  correctness  of  my 
position,  that  Congress,  havmg  created  Federal  courts  and  given  them 
equitable  jurisdiction  in  a  certain  class  of  cases,  can  not  say  to  those 
courts,  **  You  shall  not  by  your  equitable  process  protect  a  party  from 
unlawful  acts  where  he  has  no  adequate  remedy  at  law  for  the  injury 
resulting  from  them. 

And  so  I  say  that  this  act,  if  it  was  passed,  and  the  courts  were 
forced  to  take  that  construction  for  wnich  its  advocates  contend, 
they  would  be  obliged  to  declare  it  unconstutitional. 

I  know  it  is  not  always  an  effective  argument  against  the  passage 
of  a  bill  to  say  that  it  is  unconstitutional.  I  know  that  legislators 
say,  **Well,  let  us  leave  the  matter  for  the  courts;  the  courts  surely 
will  protect  themselves.*'     But  in  the  meantime,  in  this  particular 


LIMITING  FEDERAL  INJUNCTIONS.  873 

piece  of  le^lation,  I  want  to  direct  your  attention  to  the  confusion 
that  would  arise^  until  such  time  as  the  Supreme  Court  has  oppor- 
tunity to  authoritatively  declare  it  to  be  unconstitutional. 

A  party  is  threatened  with  irreparable  injury.  It  may  be,  like  in 
the  case  of  the  Bucks  Stove  &  Range  Co.,  $250,000  of  damages  with 
which  he  is  threatened.  That  was  the  amount  of  damages  actually 
sustained  in  that  case.  He  seeks  the  protection  (fa  court  cf  equity. 
But  the  inferior  court  would  say,  '^Congress  says  we  must  not  enjom 
these  acts."  The  party  therefore  would  be  compelled  to  resort 
to  his  action  in  damages,  unless  the  lower  court  would  take  it  upon 
itself  to  set  the  law  aside. 

It  is  needless  for  me  to  run  put  all  the  phases  of  that  matter.  That 
will  occur  to  every  lawyer  and  every  legislator  as  he  stops  to  think 
about  it. 

I  want  to  emphasize  another  thing  about  this  matter,  and  that  is, 
all  the  acts  enumerated  here  in  section  266  as  acts  which  shall  not 
be  enjoined  by  the  Federal  courts,  may  all  of  them  be  means  in  carry- 
ing out  an  unlawful  conspiracy.  I'hey  all  may  be  means  which 
affect  injuriously  property  rights  as  they  have  been  defined  by  the 
courts.  The  honorable  chairman  of  the  committee  the  other  day 
made  this  remark  when  I  was  talking,  '*Whv,  some  of  these  acts  are 
lawful."  Not  necessarily.  They  may  all  of  them  perhaps,  with  few 
exceptions,  usually  be  lawful,  but  all  of  them  are  umawfui  when  done 
under  certain  conditions . 

To  illustrate  the  principle:  What  more  innocent  thing  is  there  than 
for  me  to  stand  on  a  street  corner  and  look  up  and  down  to  watch 
whether  any  person  is  coming  or  not  ?  Standing  by  itself  it  is  a  per- 
fectly innocent  act.  But  it  depends  altc  gether  upon  the  purpose  for 
which  I  am  there,  and  upon  iti  relation  to  other  things.  If  I  am 
there  to  watch  while  another  man  goes  into  the  house  of  my  neigh- 
bor for  the  purpose  of  robbing  it  or  murdering  him,  and  I  am  there 
for  the  purpose  cf  giving  the  Durglar  warning,  I  become  a  principal 
if  I  am  near  enough  to  aid  and  abet.  I  become  a  principal  in  the 
crime.  Besides,  both  of  us  are  concerned  in  an  illegal  conspiracy  for 
which,  if  the  party  was  robbed,  and  he  sought  civil  damages  from 
me,  he  could  recover  from  me  the  loss  by  the  robbery. 

The  principle  is  laid  down  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Aiken  v,  Wisconsin  (195  U.  S.,  194): 

• 

No  conduct  has  such  an  absolute  privilege  as  to  justify  all  possible  schemes  of 
which  it  may  be  a  part.  Tlie  most  innocent  and  constitutionally  protected  of  acts 
or  omissions  may  be  made  a  step  in  a  criminal  plot,  and  if  it  is  a  step  in  a  plot,  neither 
its  innocence  nor  the  Constitution  is  sufficient  to  prevent  the  punishment  of  the  plot 
by  law. ' 

That  of  course  is  the  principle  that  runs  through  the  law  in  regard 
to  all  combinations.  Every  act,  otherwise  innocent,  is  unlawful  if 
done  to  cany  out  an  unlawful  combination.  If  you  start  out  with 
the  proposition  that  courts  of  equity  now  can  only  enjoin  unlawful 
acts,  wnich  are  of  a  character  to  cause  injury  to  property  rights,  such 
as  property  rights  have  been  defined  by  the  courts,  that  that  injury 
must  be  irreparable  and  that  there  is  no  adequate  remedy  at  law 
it  matters  not  why  they  are  unlawful. 

In  the  very  able  and  comprehensive  statement  that  was  made  here 
the  other  day  by  Mr.  Hines,  he  called  the  attention  of  the  committee 
to  the  vast  number  of  laws  that  have  been  passed  by  Congress  which 
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are  violated  by  these  combinations.  Any  act  mentioned  in  this  bill 
may  be  the  means  resorted  to  to  carry  them  out,  and  if  so  is  unlawful. 
Of  course  you  know  that  the  land-grant  railroads  of  the  country  are 
obliged  to  transport  the  troops,  they  are  obliged  to  transport  supplies 
and  certain  other  things  under  the  very  terms  of  their  grant.  You 
also  know  the  various  provisions  of  the  law  in  regard  to  the  obligations 
of  all  the  railroads  ana  of  all  their  employees  who  perform  the  various 
functions  that  are  imposed  upon  the  roads  by  act  of  Congress.  They 
are  obliged  to  establish  through  routes  and  to  furnish  facilities, 
adeouate  facilities;  and  it  is  made  by  act  of  Congress  a  crime  for  any 
employee  of  the  road  to  violate  it.  You  know  how  it  is  in  regard  to 
the  mails;  you  know  the  legal  obligations  the  roads  are  under  to  trans- 

Kort  you  gentlemen  to  the  seat  of  Grovernment  from  your  respective 
omeSy  and  the  judges  of  the  courts,  the  witnesses,  the  marshals, 
the  prisoners,  aU  the  supplies  that  are  essential  to  the  operations  of  the 
Government.  A  combination  to  violate  these  laws  is  unlawful  and 
any  of  the  acts  covered  by  this  bill  if  a  meaas  thereto  is  unlawful. 
This  is  only  an  illustration,  because  the  same  principle  applies  in 
regard  to  other  cccupaticn^.  But  it  is  markedly  so  with  regard  to 
tbe  carriers  both  of  passengers  and  freight. 

If  a  set  of  men  combine  t'^gether  for  the  purpose  of  violating  any 
law,  every  act  that  they  do  in  aid  of  it  is  an  unlawful  act.  It  might 
be  innocent  but  for  the  fact  that  they  have  combined  together  to  do 
something  that  is  forbidden  by  the  law  and  used  it  as  a  means. 

Then  take  the  Sherman  Antitrust  Act.  That  is  another  law  that 
covers  the  whole  field  of  interstate  business  and  combinations  in 
violation  of  that  law  are  unlawful.  And  any  act  that  is  mentioned 
here  as  not  to  be  enjoined  is  among  those  acts  which  have  been  re- 
sorted to  and  may  again  be  resorted  to  in  the  carrying  out  of  civil 
and  criminal  conspiracies  forbidden  by  that  law. 

For  Confess  to  step  in  and  say  to  the  citizen,  *  ^  To  be  sure  you  have 
property  rights;  your  right  to  carry  on  business  for  instance  is  a 
property  right  which  Congress  can  not  declare  not  to  be  a  property 
right  without  violating  the  fifth  amendment  of  the  Constitution,  as 
the  Supreme  Court  has  said  in  the  Adair  case.  It  is  true  that  the 
acts  by  w^hich  it  is  threatened  with  injury  are  unlawful;  the  injury 
is  imminent  and  will  be  irreparable,  and  you  have  not  in  the  ordinary 
processes  of  the  law  protection,  but  you  shaU  not  have  an  injunction.^' 
what  nonsense. 

For  the  legislature  to  say  to  the  courts  and  to  the  citizen,  **No 
such  protection  shall  be  afforded  by  the  law,''  is  so  palpably  uncon- 
stitutional and  void  that  it  does  not  need  elaboration,  it  would  seem 
to  me.  The  proposition  must  commend  itself  to  the  attention  of  the 
committee  as  not  requiring  demonstration. 

And  there  is  wherein  I  think  our  friends  of  the  House  Judiciary 
Committee  made  their  mistake.  This  bill  was  never  considered  in 
the  Judiciary  Committee.  As  I  understand  it,  there  was  never  a 
full  committee  meeting  on  the  subject.  Certain  members  of  the 
committee  decided  on  reporting  the  bill  and  it  was  reported.  At  any 
rate,  this  was  true:  The  opponents  of  the  bill  never  had  an  opportu- 
nity to  discuss  it  before  that  committee.  The  suggestions  that  I  am 
making  to  you  I  never  had  an  opportunity  to  present  to  the  House 
committee.  The  other  bills  we  were  talking  about  there  were  bills 
of  an  entirely  different  character.     I  fondly  believe,  if  we  could  have 
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had  an  opportunity  such  as  we  have  had  here  before  this  committee 
to  present  the  constitutional  objections  to  it — these  vital  objections 
to  it,  that  the  gentleman  to  whom  it  was  presented  never  womd  have 
reported  it. 

Now,  I  want  to  call  attention  here  to  the  fact  that  the  gentlemen 
who  are  advocating  this  kind  of  legislation  do  it  with  a  specific  pur- 
pose in  view.  They  represent  the  American  Federation  of  Labor^ 
and  the  principle  for  wmch  that  organization  stands  is  that  of  what 
is  called  the  '*  closed  shop.*' 

You  will  remember  tnat  about  1903  certain  labor  imions  made  a 
demand  upon  the  authorities  here  for  the  discharge  from  the  Govern- 
ment Printing  Oj£ce  of  a  man  because  he  did  not  belong  to  a  labor 
imion.  That  demand  was  backed  up  by  the  whole  power  of  the 
American  Federation  of  Labor.  Its  executive  council  on  the  29th  of 
September,  1903,  called  upon  President  Roosevelt  by  appointment  to 
receive  his  decision  in  the  matter.  The  executive  council  made  a 
report  of  the  incident  at  the  ensuing  convention  of  the  American 
Federation  of  liabor,  held  in  November,  1903,  at  Boston,  which  con- 
tained the  answer  of  the  President  of  the  United  States  to  this  de- 
mand.    I  have  the  report  here,  and  I  want  to  read  it.    It  is  brief: 

The  President  accorded  us  the  opportunity  of  a  two-hours'  interview  of  the  discus- 
sion with  him  of  a  number  of  matters  affecting  the  interests  of  labor.  Particularly 
among  these  were  the  eight-hoiur  law  and  bill,  anti-injunction  bill,  and  other  matters 
relating  to  labor,  the  ''Miller  case/'  as  well  as  the  case  of  Ephraim  W.  Clark.  The 
President  expressed  himself  in  favor  of  the  principles  of  the  eight-hour  bill;  that  he 
would  take  tne  anti-injunction  bill  under  consideration;  requested  that  a  statement 
in  the  case  of  £.  W.  Chrk  be  submitted  to  him;  and  handed  to  us  a  previously  pre- 
pared statement  regarding  the  Miller  case,  as  follows: 

''Septbmbbr  29, 1903. 

**I  thank  you  and  your  committee  for  your  courtesy,  and  I  appreciate  the  oppor- 
tuidty  to  meet  you.  It  will  always  be  a  pleasure  to  see  you  or  any  representatives 
of  yoiir  organization  or  of  your  "federation  as  a  whole. 

'As  regards  the  Miller  case,  I  have  little  to  add  to  what  I  have  already  said.  In 
dealing  with  it,  I  ask  you  to  remember  that  I  am  dealing  purely  with  the  relation  of 
the  Government  to  its  employees.  '  I  must  govern  m3r  action  by  the  laws  of  the  land, 
which  I  am  sworn  to  administer,  and  which  differentiate  any  case  in  which  the  Gov- 
ernment of  the  United  States  is  a  party  from  all  other  cases  whatsoever.  These  laws 
are  enacted  for  the  benefit  of  the  wnole  people  and  can  not  and  must  not  be  construed 
as  permitting  discrimination  against  some  of  the  people.  I  am  President  of  all  the 
peojple  of  the  United  States  wiUiout  regard  to  creea,  color,  birthplace,  occupation,  or 
social  condition.  My  aim  is  to  do  equal  and  exact  justice  as  among  them  all.  In 
the  employment  ana  dismissal  of  men  in  the  Government  service^  I  can  no  more 
recognize  the  fact  that  a  man  does  or  does  not  belong  to  a  union  as  bein^  for  or  against 
lum  than  I  can  recogidze  the  fact  that  he  is  a  Protestant  or  a  Cathohc,  a  Jew  or  a 
Gentile,  as  being  for  or  against  him. 

"In  lixe  communications  sent  me  by  various  labor  oiganizations  protesting  against 
the  retention  of  Miller  in  the  Government  Printing  Office,  the  grounds  all^g^  are 
twofold:  (1)  That  he  is  a  nonunion  man;  (2)  that  he  is  not  personally  fit.  The  ques- 
tion of  his  personal  fitness  is  one  to  be  settled  in  the  routine  of  administrative  detail 
and  can  not  be  allowed  to  conflict  with  or  to  complicate  the  lazger  question  of  govern- 
mental discrimination  for  or  against  him  or  any  other  man  becaiise  he  is  not  a  mem- 
ber of  a  union.  This  is  the  only  question  now  before  me  for  decision,  and  as  to  this 
my  decision  is  final.*' 

The  next  day  after  the  interview  the  executive  council  issued  a 
circular  letter  upon  the  subject,  which  was  sent  broadcast  throughout 
the  United  States  bv  the  Associated  Press  and  by  circulars  and  was 
later  published  in  tne  American  Federationist  for  November,  1903. 
It  was  signed  by  all  the  executive  council,  as  will  appear  from  an 
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examination  of  it.     I  have  a  portion  of  it  here^  which  I  want  to 
read: 

The  immortal  Lincoln  said:  ''This  country  can  not  long  remain  half  free  and  half 
slave."  So  say  we,  that  any  establishment  can  not  long  remain  or  be  successfully 
operated  part  union  and  part  nonunion. 

The  executive  council  brought  to  the  President's  attention  the  manner  in  which 
his  decision  had  been  quoted,  and  in  addition  to  the  relationship  of  Mr.  Miller  to  the 
bookbinders'  union,  as  brought  forth  in  the  charges  against  him,  the  "open-shop" 
idea  was  carefully  consider^.  Replving  to  statements  on  the  subject,  President 
Roosevelt  set  forth  that  in  his  decision  he  had  nothing  in  mind  but  a  strict  compliance 
with  Federal,  including  civil-service,  law,  and  that  he  recoenized  a  difference  between 
employment  by  the  Government  circumscribed  by  those  laws  and  any  other  form  of 
emplovment,  and  that  his  decision  in  the  Miller  case  should  not  be  understood  to  have 
any  other  effect  or  influence  than  affecting  direct  employment  by  the  Government  in 
accordance  therewith.  He  furthermore  made  plain  that  in  any  form  of  employment 
excepting  that  so  circumscribed  he  believed  tne  fall  employment  of  union  men  was 
preferable  either  to  nonunion  or  "open  shops." 

I  want  now  to  invite  your  attention  particularly  to  what  follows. 
This  is  a  statement  of  tne  great  executive  council  of  the  American 
Federation  of  Labor,  made  to  their  convention,  and  approved  by 
that  convention: 

In  view  of  the  publicity  given  this  subject,  the  executive  council  of  the  American 
Federation  of  I^Dor  takes  this  opportunity  to  say  that  the  trade-union  movement 
stands  strictly  for  union  shops,  experience  having  proved  that  where  the  *' open- 
shop  "  system  has  been  tried  reduction  in  wages  and  profits  have  ensued,  with  general 
disaster  to  the  industry  practicing  that  system,  and  therefore  declares  that  the  best 
interests  of  the  labor  movement  call  for  the  employment  cf  union  workers  and  dis- 

^  courages  iu  every  way,  shape,  and  form  the  deteriorating  effects  which  follow  the 

*  recognition  of  the  (open  shop). 

That  that  is  not  a  casual  declaration  of  the  position  the  Federation 
of  Labor  takes,  I  want  to  read  to  you  from  the  address  by  Mr.  John 
Mitchell  before  the  National  Civic  Federation  at  Chicago.  He  was 
then  the  president  of.  the  United  Mine  Workers,  and  he  was  and  is 
now  the  vice  president  of  the  American  Federation  of  Labor — oiie  of 
its  executive  council.  This  was  published  in  the  American  Feder- 
ationist  for  the  month  of  December,  1903,  with  the  approval  of  Mr. 
Gompers,  and  it  stands  for  the  best  expression  of  the  real  purpose  of 
this  organization,  as  stated  in  what  I  have  already  read  to  you,  that 
can  be  found.  If  you  care  to  see  the  whole  article,  look  at  pages 
1301  to  1305  of  the  American  Federationist  for  the  month  of  Decem- 
ber, 1903,  the  title  of  the  address  being  the  '^Case  of  the  nonunionist." 
I  want  to  read  an  extract  or  two  from  it.  He  was  discussing  the 
claim  that  every  man  had  a  natural  right  to  work,  and  he  goes  on 
thus: 

What  is  this  right  to  work?  It  is  commonly  assumed  in  the  axgument  for  the  non- 
unionist  that  every  man  has  a  right  to  work  when  and  where  he  will,  for  what  wages 
he  will,  and  under  whatever  conditions  he  will.  If  this  were  true,  it  would  follow 
that  the  unionist  would  have  as  much  ri^ht  to  make  the  dismissal  of  all  nonunionist 
a  condition  of  his  work  as  the  nonunionist  would  have  to  work  at  less  than  union 
wages.  As  a  matter  of  fact,  no  man,  and  still  less  no  woman  or  child,  has  even  a 
legal  right  to  work  except  under  certain  prescribed  conditions,  and  still  less  a  moral 
right  to  do  so. 

Then  he  goes  on : 

With  the  progress  of  trade-unions  and  their  growth  in  strength  there  will  probably 
be  a  lessening  m  the  intensity  of  feeling  against  the  nonunionist,  but  no  lessening  in 
the  policy  of  exclusion.  The  hatred  of  the  nonunionist  is  not  a  new  thing  and  is 
probably  less  severe  at  the  present  time  than  it  formerly  was.  In  England  much  of 
the  former  animosity  against  the  nonunionist,  an  animosity  which  took  the  form  of 
physical  violence  and  a  refusal  to  have  intercourse  of  any  sort,  has  now  abated. 
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although  the  policy  of  exclusion  has  become  more  and  ipore  general.  For  instance, 
the  British  textile  workers  insist  upon  the  employment  of  union  men  only;  but  in 
this  and  other  trades  the  exclusion  has  become  so  complete  that  it  has  almost  ceased 
to  be  felt.  A  union  card  is  a  matter  of  course  and  a  matter  of  absolute  necessity  to  a 
nian  desiring  to  engage  in  many  British  trades,  and  membership  in  a  union  is  con- 
sidered a  pnyilege  and  not  a  burden.  * 

In  the  IJnited  States  the  hatred  harbored  against  the  nonunionist  is  much  more 
intense.  The  American  unions  are,  upon  the  whole,  younger  and  weaker  than  the 
British  oiganizations  and  the  field  is  more  favorable  to  the  work  of  the  nonunionists. 

As  before  stated,  the  unionist  has  a  perfect  legal  and  moral  right  to  refuse  to  work 
with  the  nonunionist,  and  as  time  goes  on  the  exclusion  of  the  latter  will  become  more 
and  more  complete.  The  employers,  who  are  even  now  endeavoring  to  extend  the 
responsibility  of  unions,  will,  to  a  greater  extent  desire  that  these  organizations  be 
morally  responsible  for  the  conduct  of  all  the  employees.  With  the  rapid  extension 
of  trade  unions,  the  tendency  is  toward  the  growth  of  compulsory  membership  in  them, 
and  the  time  will  doubtless  come  when  this  compulsion  will  be  as  general  and  will  be 
considered  as  little  of  a  grievance  as  the  compulsory  attendance  at  school.  The  in- 
alienable right  of  a  man  to  work  will  then  be  put  upon  a  par  with  the  inalienable  right 
of  a  child  to  play  truant,  and  the  compulsion  exercised  by  the  trade  union  will  be 
likened  to  that  of  a  State,  which  in  the  interest  of  society  forces  an  education  upon 
the  child,  even  though  the  child  and  its  parents  are  utterly  and  irreconcilably  opposed 
to  it. 

.  In  stating  that  unionists  have  a  legal  and  a  moral  right  to  refuse  to  work  with  non- 
unionists,  I  desire  to  make  two  qualifications.    ♦    *    ♦ 

The  second  qualification  is  based  upon  policy  rather  than  principle.  While  the 
unionists  have  a  perfect  legal  and  moral  rignt  to  refuse  to  work  with  nonunionists,  it 
is  not  always  politic  to  exercise  this  right,  and  the  demand  upon  the  employer  for  the 
complete  unionizing  of  his  plant  is  not  always  presented  in  a  wise  or  politic  manner. 
There  are  many  employers  who  are  willing  to  have  their  shops  unionized  who  are  not 
willing  to  appear  to  be  forced  into  such  a  position  and  there  are  many  workmen  who 
can  be  persuaded  who  can  not  be  compelled  to  become  unionists.  There  should  be 
no  demand  for  the  unionization  of  a  shop  until  all  reasonable  efforts  have  been  made 
to  secure  the  allegiance  of  every  employee.  It  is  unwise,  moreover,  to  demand  the 
unionising  of  a  shop  or  an  industry  wnere  there  is  not  sufficient  strength  to  compel  it. 
For  every  such  demand,  and  prior  to  every  such  demand,  there  should  be  months  of 
patient  propa^nda,  and  in  this,  as  in  every  other  line  of  trade  union  policv,  com- 
pulsion shoula  not  be  used  until  persuasion  has  completely  and  signally  failed. 

In  conclusion,  I  believe  that  trade-unions  have  a  perfect  legal  and  moral  right  to 
exclude  nonunionists,  but  that  this  right  should  be  exercised  wiw  the  utmost  care,  and 
only  after  pnersuasion  has  been  tried  and  has  failed .  I  also  believe  that  with  the  growth 
of  trade-unionism  in  the  United  States  the  exclusion  of  nonunionists  will  become  more 
complete,  although  the  animosity  toward  the  nonunionist  will  diminish  with  the 
lessening  of  his  power  to  do  evil. 

Considerable  has  been  said  here  about  the  attitude  of  those  in  the 
control  of  the  great  organizations  of  labor  in  this  country.  As  I  told 
you  the  other  day,  we  have  camped  down  now  in  the  midst  of  our 
society  here  a  vast  organization  of.  2,000,000  members.  In  actual 
membership  I  think  the  number  of  the  American  Federation  of  Labor 
is  1,750,000.  We  have  other  unions  not  members  of  that  organiza- 
tion, like  the  railway  brotherhoods,  and  which  are  vast,  compact, 
organized  institutions.  It  is  a  great  army,  greater  than  any  army  in 
the  history  of  the  world,  I  suppose. 

That  organization  has  the  control  of  immense  sums  of  money.  The 
faciUty  to  raise  money  is  unlimited.  Take  the  Anierican  Federation 
of  Labor.  An  assessment  of  1  cent  per  member  raises  $17,500.  The 
executive  council  has  a  right  to  levy  10  of  those  a  vear,  making  in  the 
neighborhood  of  $175,000.  At  the  same  time,  tteir  organization  is 
such  they  can  by  appeals  to  their  members  raise  enormous  sums  of 
money.  I  want  to  give  you  an  illustration  of  an  appeal  that  was 
made. 

AUusion  was  made  here  by  Mr.  Drew  in  regard  to  the  transactions 
that  Iftd  up  to  the  arrest  of  the  McNamaras  for  the  blowing  up  of  the 
Los  Angeles  Times  Building.     It  became  advisable  to  raise  a  sum  of 
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money  to  take  care  qf  the  defense.  I  read  this  for  the  purpose  of 
showing  you  how  this  organization  can  be  appealed  to  and  how 
effectively  it  can  be  appealed  to  for  the  purpose  of  raising  enormous 
fimds.  Here  is  a  circular  that  was  issuea,  signed  by  Mr.  Gompers  as 
president  of  the  American  Federation  of  Labor,  and  by  Mr.  Morrison 
as  secretary. 


To  all  workers: 


Washinoton,  D.  C,  Julytr,  1911 


For  right  is  right,  since  Ood  is  God, 

And  right  the  day  most  win; 
To  doubt  would  be  disloy&lty. 

To  iUter  would  be  sin.— Faber. 

From  Los  Angeles  last  October  came  the  news  that  a  terrible  catastrophe  had  occurred 
in  that  city;  that  the  Los  Angeles  Times  Building  has  been  destroved,  with  the  loss  of 
a  number  of  lives.  The  first  word  spoken,  even  before  the  flames  had  completed  their 
destruction,  by  the  emissaries  of  the  Times  contained  positive  declarations  that  organ^ 
ized  labor  was  responsible  for  the  disaster.  Qualifying  statements  were  conspicuous 
by  their  absence.  Wide  publicity  was  given;  warped  and  unsupported  allegations 
against  the  organized  workmen  of  the  entire  country  were  featured.  Vast  sums  of 
money  were  dangled  in  the  faces  of  unscrupulous  men  to  fasten  the  crime  upon  some 
member  or  members  of  the  trades  unions.  The  National  Manufacturers*  Association, 
backed  by  the  Erectors'  Association,  citizens*  alliances,  detective  agencies,  and  a 
hostile  press  brought  their  every  influence  to  bear  and  appropriated  every  avaUable 
circumstance  to  bulwark  and  fix  in  the  public  mind  a  mental  attitude  that  the  charges 
against  organized  labor  had  been  proven  beyond  the  peradventure  of  a  doubt. 

The  autnors  of  the  charge,  after  months  m  intrigue  and  searching  investigations, 
utterly  failed  to  substantiate  the  flambuoyant  and  positive  accusations  that  had  been 
made.  The  public  mind  was  dowly  emerging  from  the  hvpnotic  spell  in  which  it 
liad  been  developed,  and  mutterines  of  suspicion  began  to  be  heard  against  the  ong- 
inatore  of  the  indictments  against  labor  men.  The  position  of  the  hostile  employers' 
association  became  exceedingly  desperate.  The  Times  management  with  its  vears  of 
relentless  warfare  against  hiunanity,  fearing  that  its  Belshazzar  feast  of  oiganizea  L^mh's 
blood  was  about  to  be  denied,  redoubled  its  efforts  and  demanded  that  a  sacrifice  must 
be  furnished  that  its  unholy  appetite  might  be  appeased,  specifying  that  some  union 
workman  or  workmen  must  be  supplied  to  assuage  its  unnatural  and  abnormal  hunger. 

The  record  of  events  is  too  well  known  to  make  it  necessary  to  recount  them  in  detail. 
That  '*the  end  justifies  the  means"  became  the  slogan  is  patent.  With  all  the  forces 
of  greed  compactly  joined  there  began  a  campaign  of  vandalism  the  like  of  which  has 
never  before  found  lodgnient  on  the  pages  of  our  American  Republic's  history.  A 
prominent  member  of  union  labor  was  selected,  J.  J.  McNamara,  and  one  at  whom 
the  finger  of  suspicion  had  never  before  pointed,  whose  life  had  been  characterised 
by  an  uprightness  of  purpose  and  loyalty  to  the  cause  of  labor,  and  whose  activities  in 
every  walk  had  drawn  to  him  the  commendation  of  his  fellows.  To  give  the  stage  the 
proper  setting  and  to  involve  other  trades  than  the  ironworkers,  J.  B,  McNamaia,  the 
orother,  was  selected  for  the  sacrifice. 

Witli  intrigue,  falsehood^  and  an  utter  disregard  for  all  forms  of  law,  applying  indi- 
vidual force,  conniving  With  faithless  officials,  the  two  McNamaras  were  rushed  in 
feverii?h  haste  to  the  scene  of  the  alleged  crime.  The  rights  of  these  two  men  have 
been  trampled  upon  willfully,  flagrantly,  and  wantonly. 

Everv  man,  even  the  meanest,  under  the  constitutional  guaranties  of  our  country 
is  entitled  to  a  trial  by  a  jury  of  his  peers,  and  every  man  is  presumed  to  be  innocent 
until  proven  guilty.  Thus  far  the  proceedings  have  been  outside  the  pale  of  those 
guaranties.  The  charge  has  been  lodged  against  organized  labor,  and  two  of  its  mem- 
bers are  now  before  the  bar  to  answer  these  diarges.  What  is  the  duty  of  the  oiganized- 
labor  movement?  What  shall  be  our  course?  What  effort  shall  we  put  forth  to  see  to 
it  that  justice  shall  finally  obtain? 

The  intellect,  heart,  and  soul  of  the  men  of  labor  yield  to  no  body  or  class  of  citizens 
in  their  fidelity  in  obedience  to  the  law,  and  their  history  is  replete  with  instances  of 
sacrifice  that  humanity  may  be  protected.  If  within  the  ranks  of  labor  there  are  those 
who  permit  infractions  of  the  law,  then  they  should  be  punished,  but  there  ^ould  not 
be  instituted  a  double  standard  of  justice — one  for  the  wealthy  malefactor  and  another 
for  the  workman. 

The  organized-labor  movement  believes  that  the  McNamaras  are  innocent.  Upon 
that  belief  there  devolves  upon  us  another  dutv.  The  accused  men  are  workmen, 
without  means  of  their  own  to  provide  a  proper  aefense.    The  assault  is  made  against 
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oiganized  labor  equally  with  the  McNamaras.  If  we  are  true  to  the  obligations  we 
have  assumed,  if  it  is  hoped  to  forever  settle  this  system  of  malicious  prosecution  of 
the  men  of  labor,  our  duty  is  plain. 

Funds  must  be  provided  to  insure  a  fair  and  impartial  trial.  Eminent  counsel  has 
been  engaged.  Arrangements  are  proceeding  that  a  proper  defense  ina>[  be  made. 
The  great  need  of  the  hour  is  money  with  which  to  meet  the  heavy  drain  incident  to 
the  collection  of  evidence  and  other  necessary  expense. 

Every  man  who  was  connected  with  the  kidnaping  of  the  McNamaras  will  be  pros- 
ecuted to  the  full  limit  of  the  law.  It  is  proposed  that  the  interests  of  organized  labor 
shall  be  fully  protected  and  punishment  meted  out  to  detective  agencies  that  asssume 
to  be  superior  to  the  law.    The  rights  of  the  men  of  labor  must,  shall  be,  preserved. 

The  men  of  labor,  unlike  the  hostile  organizations  arraved  against  us,  have  not 
vast  sums  of  wealth  to  call  upon,  but  they  are  imbued  witn  the  spirit  of  justice  and 
are  ever  readv  to  make  sacrifice  for  principle. 

The  trial  of  the  McNamaras  is  set  to  commence  on  October  11.  In  the  name  of 
justice  and  humanity  all  members  of  our  organizations  are  urgently  requested  to  con- 
tribute as  liberally  as  their  ability  will  permit.  All  contributions  toward  the  lesal 
defense  of  the  McNamara  cases  and  for  the  prosecution  of  the  kidnapers  should  oe 
transmitted  as  soon  as  collected  to  Frank  Morrison,  801-809  G  Street  NW.,  Washing- 
ton, D.  C.  who  will  forward  a  receipt  for  every  contribution  received  by  him,  and 
after  the  trial  a  printed  copy  of  the  contributions  received,  together  with  tne  expense 
incurred,  will  be  mailed  to  each  contributor. 

Fraternally,  Samuel  Gompbrs, 

President  American  Federation  of  Labor. 

Attest. 

Fbank  Morrison,  Secretary, 

Senator  Root.  Mr.  Davenport,  I  think  we  will  have  to  suspend 
at  this  point. 

Thereupon,  at  12.50  o'clock  p.  m.,  a  recess  was  taken  until  3  o'clock 
p.  m. 

AFTER   RECESS. 

The  committee  reassembled  at  3  o'clock  p.  m.,  pursuant  to  taking 
a  recess. 

STATEMENT  OF  DAVIEI  DAVEHPOBT— Continued. 

Mr.  Davenport.  In  my  remarks  hitherto  I  think  I  have  sufficiently 
explained  to  the  conumttee  the  gigantic  size  of  the  combination 
wluch  is  here  demanding  at  your  hands  this  legislation,  and  also  ex- 
plained to  you  that  the  animating  purpose  and  object  of  that  ^eat 
organization  is  to  bring  about  in  this  country  absolutely  the  closed 
shop;  and,  further,  that  they  have  at  their  command  enormous  sums 
of  money. 

I  want  to  direct  your  attention  to  the  fact  that  the  great  instrument 
by  which  thev  seek  to  accomplish  their  ends  and  effectuate  their  pur- 
poses is  the  boycott.  That  you  may  have  a  clear  idea  of  what  the 
American  Federation  of  Labor  understands  by  the  boycott,  let  me 
read  to  you  the  resolution  that  was  reported  by  the  conmiittee  on 
boycotts  and  unanimously  adopted  by  the  convention  of  the  American 
Federation  of  Labor  in  November,  1905.  It  is  only  one  of  a  series, 
but  it  sufficiently  explains  the  subject: 

We  must  recognize  the  fact  that  a  boycott  means  war,  and  to  successfully  carry  on  a 
-war  we  must  adopt  the  tactics  that  history  has  shown  are  the  most  successful  in  war. 
The  greatest  master  of  war  said  that  '*  war  was  the  trade  of  the  barbarian,  and  the  secret 
of  success  was  to  concentrate  all  your  forces  upon  one  point  of  the  enemy — the  weak- 
est, if  possible.'*  In  view  of  these  facts,  the  committee  recommends  that  the  State 
federations  and  central  bodies  lay  aside  minor  grievances  and  concentrate  their  efforts 
and  enenries  upon  the  least  number  of  unfair  parties  or  places  in  their  jurisdiction; 
one  would  be  preferable.    If  every  available  means  at  the  command  of  the  State  feder- 
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ations  and  central  bodies  were  concentrated  upon  one  such,  and  kept  up  until  suc- 
cessful, the  next  on  the  list  would  be  more  easily  brought  to  terms,  and  within  a 
reasonable  time  none  opposed  to  fair  waj^es,  conditions,  or  nouiB  but  would  be  brought 
to  see  the  error  of  their  ways  and  submit  to  the  inevitable. 

Under  the  present  system  our  efforts  are  largely  wasted  and  our  ammunition  scat- 
tered. Let  us  reduce  the  boycotts  to  the  lowest  possible  number  and  concentrate 
our  efforts  upon  these,  and  we  feel  certain  better  results  will  be  obtained. 

That  is  what  they  understand  by  the  boycott  and  what,  too  well, 
the  citizens  of  the  country  understand  it  to  mean.  That  that  is  its 
great  weapon,  its  purpose  of  inauguration,  the  spur  in  carrying 
through  such  boycotts,  we  are  not  left  in  any  doubt. 

In  a  casual  way,  the  other  day — or  in  a  brief  way — I  outlined  to 
you  the  Danbury  Hatters'  case,  the  suit  which  was  brought  by 
myself  in  the  United  States  Circuit  Court  for  the  District  in  Con- 
necticut. That  boycott  and  its  methods  are  described  in  the  report 
to  be  found  in  the  case  of  Loewe  v.  Lawler.  (208  U.  S.)  That  boycott 
was  carried  through  under  the  very  efficient  superintendence  of  my 
fiiend,  Mr.  Moffett,  who  sits  here,  and  who  was  at  that  time  the 

f)resident  of  the  United  Hatters.  That  suit,  you  know,  was  an  action 
or  treble  damages,  brought  under  the  seventh  section  of  the  Sher- 
man Antitrust  Act,  upon  the  ground  that  these  acts  of  which  they 
were  guilty  were  in  violation  oi  the  Sherman  Ajititrust  Act,  being  in 
restramt  of  trade  between  States. 

To  that  complaint  a  demurrer  was  interposed  in  the  circuit  court. 
That  was  sustained  pro  forma  and  taken  to  the  circuit  court  of 
appeals  and  certified  by  them  to  the  United  States  Supreme  Court. 
Thereupon,  at  the  request  of  both  parties,  in  order  that  the  matters 
might  be  laid  before  the  court  ana  determined,  the  Supreme  Court 
granted  a  certiorari  and  brought  the  whole  record  up.  Your  honors 
will  find  in  the  208  United  States,  Loewe  v,  Lawler,  precisely  what 
steps  were  taken. 

Senator  Nelson.  To  what  extent  was  their  business  ruined  by 
them  ? 

Mr.  Davenport.  The  first  thing  they  did  was  to  call  out  the  union 
men.  The  next  thing  was  to  get  the  nonunion  men  toffether  and 
tell  them  that  if  they  continued  to  work  for  Loewe  they  would 
not  work  at  hatting  any  more,  because  they  would  soon  conquer 
them  as  they  had  in  other  cases  many  times  before.  They  had  been 
uniformly  triumphant  in  their  battles  before.  They  then  sent  their 
agents  out  over  the  country  to  Loewe's  customers  and  warned  them, 
and  so  forth,  the  effect  being  that  his  business  was  all  dried  up. 

In  the  testimony  we  took,  in  the  trial  of  the  case  before  the  jury, 
the  extent  of  the  damages  was  shown,  and  the  jury  foimd  damages 
of  $74,000.  That  was  the  net  damages,  which  was  trebled,  of  course, 
under  that  section  of  the  act. 

But  this  concern  had  only  $120,000  invested  in  the  business,  a  little 
concern  fighting  this  gigantic  combination.  When  we  got  up  in  the 
Supreme  Court,  Mr.  Gompers  and  Mr.  Morrison,  in  behalf  of  the 
American  Federation  of  Labor,  filed  a  petition  to  intervene  in  that 
court,  in  older  that  thej  mignt  be  heard.  They  stated  that  their 
interests  were  vitally  aflPected.     I  propose  now  to  read  to  you  that 

Eetition,  to  show  that  the  American  Federation  of  Labor  is  nothing 
ut  a  great  gigantic,  boycotting  machine,  existing  in  violation  of  the 
Sherman  antitrust  law  in  its  operations  and  activities.  It  is  they 
that  are  asking  for  this  legislation,  and  doing  it  in  order  that  they 
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may  be  permitted  to  continue  those  things  which  the  courts  have 
condemned. 

Senator  Nelson.  Were  they  allowed  to  intervene  ? 

Mr.  Davenport.  They  were. 

Petition  of  the  American  Federation  of  Labor,  a  voluntary  association,  Samuel 
Gompers  and  Frank  Morrison,  for  leave  to  intervene  and  be  heard  on  the  side  of 
the  defendants  in  error. 

To  the  Supreme  Court  of  the  United  States: 

Your  petitioners,  the  American  Federation  of  Labor,  Samuel  Gompers,  and  Frank 
Morrison,  mentioned  in  the  complaint  herein,  respectfully  show: 

That  said  Federation  of  Labor  is  a  voluntary  association  heretofore  oi^ganized  and 
having  an  office  and  place  of  business  at  the  city  of  Washington  in  the  District  of 
Columbia;  that  it  has  a  constitution  heretofore  reeularly  adopted  and  a  membership 
consisting  of  many  other  voluntary  associations;  that  the  said  Samuel  Gompers  men- 
tioned in  the  complaint  as  the  "chief  agent"  of  your  petitioner  is  its  president  and 
chief  executive  officer,  and  said  Frank  Morrison  is  its  secretary;  that  the  said  United 
Hatters  of  North  America  mentioned  in  said  complaint  is  one  of  the  voluntary  asso-' 
ciations  constituting  said  membership;  that  petitioners  are  fmanciaUy  and  otherwise 
interested  in  the  decision  of  the  above-entitled  case,  and  that  a  decision  herein  in 
favor  of  the  plaintiff  in  error  would  seriously  obstruct  and  hinder  the  said  American 
Federation  oi  Labor,  petitioner,  in  carrying  out  the  purposes  for  which  it  was  oigan- 
ized  and  destroy,  at  least  to  some  extent,  its  usefulness  to  its  members,  and  would 
likewise  and  in  a  like  manner  injure  said  members. 

Wherefore  your  petitioners  respectfully  pray  that  they  may  be  permitted  to  file  a 
brief  and  to  be  heard  on  the  side  of  the  defendants  in  error  herein,  and  for  such  other 
relief  as  to  the  court  may  seem  proper. 

And  in  amplification  of  this  petition  your  petitioners  respectfully  represent  the 
following  facts: 

First.  That  the  constitution  of  said  American  Federation  of  Labor,  petitioner,  makes 
special  provision  for  the  prosecution  of  boycotts,  so  called,  when  instituted  by  a  con- 
stituent or  affiliated  organization  as  is  described  in  the  complaint  filed  in  the  district 
court  by  the  plaintiff  in  error  herein,  through  the  agency  ana  pursuant  to  the  approval 
of  the  executive  council  of  petitioner;  but  that  what  are  alleged  in  said  complaint  to 
be  boycotts  are  in  re^ty  legal  and  proper  proceedings  set  on  foot  and  carried  on  in 
order  to  accomplish  lawful  ends  of  your  petitioner  and  of  said  affiliated  or  constituent 
associations. 

Second.  That  under  the  provisions  of  said  constitution  many  so-called  boycotts 
have  been  and  several  are  now  being  prosecuted  by  petitioner  pursuant  to  approval 
of  its  said  executive  council. 

Third.  That  all  said  so-called  boycotts  were,  and  those  now  being  prosecuted  are, 
80  prosecuted  in  good  faith  in  the  belief  and  with  an  understanding  that  to  do  so  was 
and  is  the  exercise  of  a  right  and  privilege  guaranteed  and  protected  by  constitutions 
and  laws,  and  that  in  approving  and  prosecuting  them  your  petitioners  incurred  no 
le^l  liability  to  any  person,  firm,  or  corporation. 

^  Fourth.  Tnat  the  said  Samuel  Gompere  and  Frank  Morrison  are  party  defendants 
in  other  actions  involving,  among  others,  the  same  issue  that  is  involved  in  this  case; 
and  hereunder  they  specify  that  they,  with  other  defendants  who  are  also  defendants 
in  this  case,  are  codefendants  in  an  action  now  pondinj^  in  the  Superior  Court  of  Fair- 
field County,  State  of  Connecticut,  in  which  tne  plaintiffs  are  the  plaintiffs  in  this 
case,  the  issues  being  the  same. 

Fifth.  And  finally,  that  your  petitioners  are  financially  and  otherwise  interested 
in  having  a  full,  fair,  and  thorough  hearing  and  adjudication  of  the  legal  issues  involved 
herein  by  the  Supreme  Court  of  the  United  States,  and  in  this  connection  allege  that 
they  verily  believe  that  the  issues  involved  will  be  more  clearly  presented  and  fully 
considered  if  they  be  permitted  to  intervene  and  be  heard  on  the  side  of  defendants  in 
error  and  to  submit  a  brief  to  the  court. 

Wherefore  your  petitioners  pray  for  permission  to  file  a  brief  herein  on  the  side 
of  the  defendants  m  error  in  tne  above-entitled  case  now  pending  in  said  Supreme 
Court  of  the  United  States  on  writ  of  error,  and  for  such  other  rehef  as  to  the  court 
may  seem  proper. 

The  American  Federation  of  Labor. 

SAJfUEL  GOUPERS. 

Frank  Morrison. 
By  T.  C.  Spelling,  Attorney, 
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Of  course  it  is  part  of  the  general  history  of  the  country  now  as  to 
what  happened  to  that  case.  The  Supreme  Court  unanimously  de- 
cided that  what  is  set  forth  in  that  complaint  is  unlawful  at  common 
law,  and,  second,  that  it  is  imlawful  and  forbidden  by  the  Sherman 
Antitrust  Act;  and  that  therefore  since  it  was  within  the  provisions 
of  the  Sherman  Antitrust  Act,  suits  could  be  instituted  in  tne  United 
States  circuit  courts  between  citizens  of  the  same  State,  being  suits 
brought  under  that  seventh  section. 

Thereupon,  of  course,  the  matter  was  remanded  to  the  United 
States  circuit  court  for  trial.  We  tried  it  before  the  jury,  occupying 
some  three  months,  with  the  result  that  the  jury,  under  instruction 
of  the  iudge,  rendered  a  verdict  for  $74,000  actual  damc^es,  which 
under  tnat  automatic  provision  of  law  was  multiplied  by  three. 

A  writ  of  error  was  brought  then  to  the  United  States  Circuit 
Court  of  Appeals  of  the  Second  Circuit,  and  that  court  held  there 
was  an  error  in  the  charge  because  the  judge  instructed  them  that 
the  evidence  was  so  overwhelming  and  conclusive  as  to  the  responsi- 
bility of  every  individual  defendant  connected  with  it  that  he  would 
withdraw  from  the  jury  those  questions  and  submit  to  the  jury 
only  the  question  as  to  the  amount  of  damages.  Judge  Lacombe, 
in  giving  the  opinion  of  the  court,  which  was  adhered  to  on  motion 
for  reargumentj  said  that  while  the  evidence  was  very  strong  to 
sustain  the  individual  liabilitv  of  all  the  defendants,  yet  it  would 
have  been  the  proper  thing  for  the  court  to  do  to  submit  to  the 
jury  the  issue  of  fact  as  to  the  individual  responsibility  of  each 
defendant.    So  the  case  was  remanded  for  a  new  trial. 

We  endeavored  to  get  the  Supreme  Court  to  grant  a  certiorari. 
You  see  it  was  not  a  rnial  judgment,  so  we  could  not  go  up  on  writ 
of  error.  But  that  court  has  a  rule  that  they  will  not  bv  certiorari 
review  cases  where  an  appeal  from  the  final  judgment  will  ultimately 
lie.  So  on  the  20th  of  August  we  are  going  mto  the  trid  of  that 
case  again  before  a  jury. 

I  have  merely  indicated  a  few  phases  of  this  matter.  I  could  take 
you  over  other  cases  that  we  have  in  the  courts,  as  I  referred  to 
sUghtly  the  other  day.  You  must  all  of  you  have  seen  enough  of  the 
reports  to  know  the  history  of  the  Buck's  Stove  &  Range  case.  That 
was  a  suit  brought  bj  the  Buck's  Stove  &  Range  Co.,  which  was  a 
member  of  this  orgamzation  that  I  have  the  honor  to  represent  in  the 
Supreme  Court  of  the  District  of  Columbia,  to  restram  a  boycott, 
almost  exactly  similar  to  that  which  was  engaged  in  in  the  Danbury 
Hatters'  case. 

Senator  Sutherland.  By  the  way,  was  an  injunction  issued  in 
connection  with  the  Hatters'  case  ? 

Mr.  Davenport.  I  ought  to  explain  that.  When  this  warfare  had 
gone  on  to  such  an  extent  that  the  result  was  ruin  if  we  could  not  stop 
it,  Mr.  Loewe,  the  plaintiff,  went  out  to  Cahfornia,  where  his  principal 
customer  was  located,  in  San  Francisco,  and  we  brought  a  suit  in  the 
United  States  circuit  court  to  enjoin  the  carrying  on  of  the  boycott 
there.  We  put  in  a  great  niany  affidavits.  Judge  Morrow  granted 
an  injunction  after  hearing^.  That  injunction,  after  a  long  trial,  a 
great  deal  of  testimony  being  taken,  was  made  permanent.  From 
that  an  appeal  was  taken  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  and  there  it  was  affirmed. 
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If  my  friends  were  really  in  earnest  in  their  cont'^ntion  that  this 
matter  should  be  reviewed  by  the  Supreme  Court  of  the  United  States, 
they  had  there  their  opportunity.  There  was  that  Danbury  Hatters' 
Case.  All  those  allegations  made  there,  in  Loewe  v.  Lawlor  (208 
U.  S.),  were  sustained  by  the  proof,  and  the  judgment  was  affirmed 
when  it  got  to  the  circuit  court  of  appeals,  yet  they  never  took  it  any 
further. 

But  I  was  going,  by  wav  of  illustration,  to  remind  you  of  some  of  the 
cases  that  we  have  conducted.  Many  of  them  are  in  State  courts, 
which  we  should  be  shut  out  of,  I  take  it,  in  all  those  cases  where  the 
defendants  could  remove  them  into  the  United  States  courts* — ^if  hav- 
ing brought  them  into  the  State  court  they  removed  them  into  the 
United  States  court*— if  this  law  were  passed  and  was  valid. 

I  have  in  mind  this  case.  There  was  a  concern  in  Massachusetts, 
Irving  &  Kassan,  a  good  many  years  ago,  that  was  declared  unfair  by' 
the  carpenters'  union.  They  had  been  carrying  on  for  years  this  kind 
of  warfare  against  them.  Wherever  the  concern  would  bid  for  a  con- 
tract anywhere  in  'the  country— they  make  fine  woodwork — they 
would  go  to  the  gentleman  and  say,  '*  If  you  buy  any  of  that  stuff  or 
you  let  the  contract  to  do  any  of  the  work,  we  will  not  work  on  the 
building;  we  not  only  will  not  install  it  but  we  will  not  work  on  the 
building,  and  other  unions  affiliated  with  us  will  not  work  on  it  either." 

So  it  went  on,  much  to  their  annoyance  and  injury  until  they 
secured  a  contract  to  put  in  the  fine  woodwork  in  the  new  Episcopal 
Cathedral  in  the  city  of  New  York.  While  they  were  engaged  in  it, 
the  people  buildinjg  the  cathedral^ — I  do  not  laiow  what  particular 
officials*— were  notified  that  all  the  carpenters  were  going  to  strike  if 
they  allowed  Irving  &  Kassan  to  do  the  work. 

This  was  the  result.  They  brought  a  suit  in  the  United  States 
circuit  court  and  asked  for  an  injunction  to  restrain  the  officers  of 
these  unions  ordering  the  men  not  to  work  on  those  jobs.  Notice 
was  given  to  the  other  side,  and  I  think  we  got  a  restraining  order — at 
any  rate,  we  got  a  temporary  injunction.  A  great  deal  of  testimony 
has  been  taken  in  regard  to  those  matters.  That  case  is  pending  in 
the  United  States  circuit  court.  Should  you  pass  this  bill  in  its 
present  shape,  the  court  could  not  issue  that  permanent  injunction,  if 
the  act  was  of  any  validity. 

I  have  already  told  you  in  a  crude  way  about  those  of  our  members 
who  live  in  western  cities  and  manufacture  wood  trim  in  open  shops. 
They  never  discriminate  against  the  union  or  nonimion  men,  employ- 
ing them  indiscriminately.  But  by  reason  of  the  ban  put  upon  that 
material  by  an  agreement  between  the  builders  in  New  York  and  the 
labor  unions  in  New  York,  if  any  person  should  undertake  to  put  in 
any  of  that  stuff  on  any  building,  the  people  would  strike,  the  unions 
would  strike,  and  it  would  be  impossiole  to  go  on  with  the  business. 

The  result  of  it  was,  as  I  said  the  other  day,  that  the  manufacturers 
of  wood  trim  in  Wisconsin  and  other  places  are  as  absolutely  shut  out 
of  the  great  market  of  New  York  as  if  there  was  a  line  of  battleships 
ranging  up  and  down  the  Hudson  River  for  the  purpose  of  prevent- 
ing it. 

These  people  finding  their  business  being  ruined,  applied  to  the 
United  States  circuit  court.  The  title  of  the  case  is  the  Fayne  Lum- 
ber Co.  a^aiast  the  Carpenters'  Union  and  others,  including  certaiu 
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builders,  as  parties  defendant.  After  a  great  deal  of  testimony  was 
taken  and  affidavits  put  in  on  both  sides,  and  an  elaborate  hearing 
before  Judge  Cox,  we  secured  a  temporary  injunction.  We  have 
gone  on  taking  testimony  in  that  case,  volumes  of  it  on  both  sides. 
We  have  put  m  our  side  and  the  other  side  is  now  about  to  put  in 
theirs.  Ii  you  pass  this  bill,  if  it  is  of  any  validity,  that  court  could 
not  issue  a  permanent  decree.  The  plaintiffs  went  into  the  United 
States  courts.  They  could  have  gone  into  the  State  court,  but  they 
went  into  the  United  States  court  becaiise  we  were  citizens  of  another 
State  and  had  a  right,  under  the  Constitution  and  the  laws  that  you 
have  enacted,  to  go  into  that  court. 

However,  I  am  sure  I  am  bringing  "coals  to  Newcastle"  in  telling 
you  about  these  matters.  I  plant  myself  right  here.  Not  only  would 
this  bill  be  most  objectionable  from  the  standpoint  of  public  policy, 
hot  only  would  it  be  wrong,  but  I  most  respectfully  assert  that  the 
Congress  of  the  United  States  can  not  pass  such  a  law  and  strip  these 
people  cf  their  right  to  equitable  relief. 

Inasmuch  as  what  I  am  saying  is  rather  to  furnish  material  so  that 
the  Senators  will  have  before  them  data  and  material  with  which 
to  come  to  a  wise  conclusion  in  regard  to  these  matters,  I  want  to  go 
briefly  over  the  history  of  this  kmd  of  legislation  in  Congress. 

Senator  Suthebland.  Before  you  begin  on  that,  what  particular 
provisions  in  this  proposed  bill  do  }rou  think  would  legalize^  so  far  as 
the  injunctive  power  of  the  court  is  concerned,  the  secondary  boy- 
cott ? 

Mr.  Davenport.  All  of  page  4  and,  of  course,  particularly,  ''Peace- 
fully persuading  any  person  to  work  or  to  abstain  from  working  or 
from  ceasing  to  patronize  or  to  employ  any  party  to  such  disputes.^' 

Senator  Sutherland.  That  seems  to  be  confined  to  a  party  to  the 
dispute. 

Mr.  Davenport.  Well  ? 

Senator  Sutherland.  I  want  to  get  your  understanding  of  it. 
I  am  not  able  myself  to  put  my  finger  upon  any  precise  language 
which  would  legalize  the  secondary  Doycott. 

Mr.  Davenport.  It  does  not  legalize  it,  the  Senator  will  under- 
stand. 

Senator  Sutherland.  I  do  not  mean  legalize  in  the  sense  that  you 
can  not  bring  an  action  for  damages,  but  I  mean  as  to  the  injunctive 
power  of  the  court. 

Mr.  Davenport.  Take  this  case  of  ''Peacefully  persuading  any 
person  to  work  or  to  abstain  from  working,  or  from  ceasing  to  patron- 
ize or  to  employ  any  party  to  such  dispute.''  My  understanding  is 
that  the  operations  of  labor  unions  in  ^oing  to  a  man  and  saying. 
''Now,  here,  if  you  trade  with  him  we  will  not  trade  with  you,*'  wfll 
come  within  that  clause. 

Of  course,  you  understand  that  the  provisions  of  the  Sherman 
Antitrust  Act  are  very  much  broader  and  more  comprehensive  than 
the  common  law,  because  mutual  agreements  that  are  in  restraint 
of  interstate  trade  are  forbidden  by  that  act  whether  they  are  volun- 
tary or  involuntary. 

I  yrill  give  you  an  illustration  of  what  I  understand  would  be  a 
l^alized  boycott — we  will  call  it  that  for  short.  The  injunctive  proc- 
ess could  not  be  used  in  this  case.  You  will  rememBer  the  great 
railroad  strike  of  1894,  which  grew  up  in  this  way.     The  Pullman 
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Co.,  manufacturer  of  cars,  had  trouble  with  its  employees,  and 
because  it  would  not  yield,  these  employees  having  joined  the  Amer- 
ican Railway  Union^  I  think,  the  American  Rauwaj^  Union,  which 
was  composed  of  various  brotherhoods,  entered  into  this  combination. 
They  reiused  to  handle  the  cars  of  the  Pullman  Co.  There  was  not 
any  coercion  about  it.  They  peacefully  agreed  that  they  would  not 
do  that  which  the  law  said  they  must  do.  As  long  as  they  continued 
to  work  for  the  railroad  company  they  were  obliged  under  the  law 
and  under  criminal  penalty  to  do  these  things,  but  they  simply  peace- 
fuUv  quit  working. 

Then  you  will  remember  the  Ann  Arbor  case,  which  was  this: 
The  Ann  Arbor  Road  had  some  trouble  with  its  employees.  The 
employees  of  the  Pennsylvania  Co.  were  ordered  by  Mr.  Arthur  not 
to  haul  the  cars  of  the  Ann  Arbor  Co.  The  Ann  Arbor  Co.  went  into 
a  court  of  equity  and  made  the  Pennsylvania  Co.,  Mr.  Arthur,  and 
the  various  officers  of  the  unions  parties  defendant.  Chief  Arthur 
had  issued  an  order  to  his  engineers  not  to  haul  any  of  those  cars,  and 
he  acted  under  what  was  known  as  rule  12  of  the  Brotherhood,  which 
gave  him  that  authority,  and  when  the  order  was  given  it  became 
the  duty  of  every  locomotive  engineer  to  obey  him. 

You  will  remember  that  Judge  Taft  issued  an  injunction,  a  tem- 
porary injunction  and  a  mandatory  one,  ordering  him  to  rescind  all  his 
actions.  The  case  went  into  court,  and  to  the  everlasting  credit  of 
Mr.  Arthur  he  obeyed  the  order  of  the  court.  His  order  was  rescinded 
and  the  question  came  up,  was  that  an  illegal  provision  in  the  con- 
stitution of  the  brotherhood.  Judge  Taft,  as  you  wiU  remember, 
very  ably  and  very  clearly  and  very  elaborately  demonstrated  that 
that  rule  was  in  violation  of  the  Sherman  antitrust  act,  that  it  was 
in  violation  of  the  interstate-commerce  act,  and  that  it  was  a  boycott 
at  common  law. 

Every  one  of  those  acts,  if  I  understand  this  matter  correctly, 
if  tins  bill  were  passed  and  it  was  of  any  validity  and  that  construction 
was  given  to  it  which  the  gentlemen  who  advocate  it  and  want  it 
contend  for,  the  court  would  be  powerless  to  enjoin.  And  so  of  all 
boycotts. 

Kight  heref  I  ask  you  gentlemen,  as  lawyers,  what  does  this  last 
section  mean  ?  I  have  had  my  doubts  whether  the  courts  would  not 
say  that  that  last  sentence  colors  the  whole  thiM — ''or  from  doin£ 
any  act  or  thing  which  might  lawfully  be  done  in  the  absence  of  sucn 
disDUtes  by  any  party  thereto." 

Does  not  that  show  that  the  purpose,  and  would  not  the  court  say, 
that  the  purpose  was  simply  to  declare  the  law  as  it  is  now.  This  is 
entitled  an  anti-injunction  oill,  and  the  whole  scope  and  purpose  of 
it  is  regulating  the  matter  of  practice,  and  so  forth,  of  injunctions. 
You  wiU  find,  if  you  care  to  look  into  this  matter,  that  the  courts  quite 
generally,  when  they  are  confronted  with  the  necessity  of  saying  that 
that  law  is  unconstitutional  if  one  construction  is  adopted,  resort  to 
another  construction  which  will  if  possible  sustain  it. 

You  had  a  very  notable  case  of  that  the  other  day  in  the  Supreme 
Court  of  the  United  States,  in  the  lighterage  case,  where  a  provision 
very  similar  to  what  is  put  in  the  first  part  of  this  bill  was  held  by  the 
Supreme  Court  of  the  United  States  to  have  a  very  limited  scope. 
In  the  oral  announcement  of  the  case  they  said  any  other  construction 
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than  that  would  be  unconstitutional,  and  they  therefore  sustained 
it  by  so  construing  it  as  to  enable  them  to  do  so. 

Senator  Sutherland.  I  was  asking  you  that  question  not  for  the 
purpose  of  antagonizing  what  you  were  saying,  but  I  wanted  to  get  a 
clear  idea  of  your  position.  Take  the  Pullman  strike  in  which,  as  I 
remember  it,  the  railroad  companies  were  notified  that  if  they  did 
not  cease  to  patronize  the  Pullman  Co. — hauling  the  cars — strikes 
would  be  declared  against  these  railroad  companies,  and  strikes  were 
declared  against  them. 

Mr.  Davenport.  Yes. 

Senator  Sutherland.  That  would  be  an  illustration  of  the  sec- 
ondary boycott,  as  I  undei^tand  it. 

Mr.  Davenport.  The  principle  of  the  secondary  boycott. 

Senator  Sutherland.  The  principle  of  the  secondary  boycott, 
then.  In  your  opinion,  would  that  be  covered  by  the  language  of 
this  bill  which  so  far  as  that  is  concerned,  reads: 

Of  peacefully  penniading  any  person  to  work  or  to  abstain  from  working;  or  from 
ceasing  to  patronize  or  to  employ  any  party  to  such  dispute? 

Mr.  Davenport.  I  suppose  that  is  the  purpose  of  it,  and  I  suppose 
if  you  pas-ied  it  in  such  snape  that  the  courts  said  that  was  not  the 
purpose  of  it,  the  gentlemen  that  are  asking  for  it  would  contend 
that  the  courts  had  a^ain  evaded  and  misconstrued  the  law,  and 
excite  hostility  toward  the  courts.  As  to  their  purpose,  we  have 
never  been  favored  by  any  presentation  of  the  views  of  the  gentle- 
men who  advocate  this  particular  measure. 

Senator  Sutherland.  At  any  rat^e,  it  is  your  idea  that  that  lan- 
guage is  inserted  in  this  bill  for  that  purpose. 

Mr.  Davenport.  Sqrely  it  is.  But  I  want  to  emphasize  what  I 
said  this  morning,  that  you  must  remember  no  act  is  innocent,  no 
act  is  lawful  which  is  done  in  carrying  out  an  unlawful  conspiracy, 
unlawful  either  because  it  is  accomplishing  an  unlawful  end  or  it  is 
done  for  the  purpose  of  accomplishing  a  lawful  end  by  unlawful  means. 
When  you  have  such  a  conspiracy  every  act  that  is  done  becomes 
unlawful. 

Senator  Root.  Is  it  your  idea  that  the  provisions  of  section  266-C, 
which  appear  on  page  4  of  the  biU,  enumerating  a  lot  of  thin^  which 
shall  not  be  prohibited  by  a  restraining  order,  extend  to  tne  non- 
prohibition  of  such  acts  when  they  are  in  aid  of  an  unlawful  purpose  ? 

Mr.  Davenport.  Of  course,  that  is  the  only  ground  on  which  they 
could  be  enjoined  or  ever  are  enjoined.  You  can  not  enjoin  them 
from  doing  lawful  acts.  A  court  of  equity  will  turn  you  out  in  a 
minute  uiuess  you  bring  your  case  within  the  jurisdiction  of  the 
court.  You  have  to  show  that  unlawful  acts  are  being  done,  you 
have  to  show  why  they  are  unlaAvful,  you  have  to  show  tne  injury  is 
irreparable,  and  jou  have  to  show  you  have  not  that  adequate 
remedy  at  law  which  is  essential.  The  law  now  is  that  if  these  things 
are  lawful  they  can  not  be  enjoined  by  a  court  of  equity;  they  will 
not  be  and  they  never  are.  It  is  only  when  they  are  means  to  car- 
rying out  an  unlawful  purpose.  Some  of  them  are  in  themselves 
perhaps  unlawful. 

That  this  may  be  cleared  up  a  little  let  me  recur  to  the  history  of 
this  legislation.  You  will  remember  that  in  1893  and  1894  there 
occurred  those  great  railroad  strike*?.     Immediately  the  cry  went  up 
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against  Government  injunction.  The  particular  phase  of  govern- 
ment by  injunction  that  was  so  obnoxious  was  that  the  Federal 
Government,  instead  of  using  the  military  arm  of  the  Government  to 
put  down  the  obstruction  to  the  interstate  commerce  of  the  country 
and  the  obstructions  to  the  carriers  of  mails,  filed  a  petition  in  the 
United  States  circuit  court  asking  for  an  injunction  to  prevent  the 
doing  of  these  things. 

By  the  way,  the  authority  on  which  that  action  was  taken  by  the 
Attorney  General,  and  afterwards  sanctioned  by  the  Supreme  Court 
in  the  Debs  case,  was  a  little  case  up  in  Connecticut,  tne  Stamford 
Horse  Railway  Co.  against  the  Borough  of  Stamford  (58  Conn.), 
where  the  borough  of  Stamford,  having  full  right  to  go  and  tear  up 
the  rails  on  the  streets,  preferred  to  go  into  a  court  of  equity,  whicn 
was  sustained  by  the  court.  When  the  Government  was  hunting 
around  for  authority  on  which  to  base  its.  action  they  found  this 
case,  and  later  the  Supreme  Court,  in  the  case  of  Debs  (158  U.  S.) 
based  it  upon  that  doctrine. 

Senator  Nelson.  One  case  which  I  think  wrought  up  the  labor 
people  more  than  anything  else  was  the  Northern  Pacific  case,  where 
they  were  enjoined  from  (|uitting. 

Mr.  Davenport.  That  is  the  case  of  Arthur  v.  Oakes. 

Senator  Nelson.  That  was  modified  by  Judge  Harlan  on  circuit. 

Mr.  Davenport.  In  what  respect  ? 

Senator  Nelson.  Judge  Jenkins  issued  the  order  finally  that- 
expressly  enjoined  men  irom  quitting  work,  and  that  is  what  started 
the  feeling  more  than  anything  else. 

Mr.  Davenport.  Mr.  Senator,  if  you  will  look  at  the  record  and 
refresh  jour  recoDection  about  the  matter,  jou  will  see  that  you  have 
not  quite  stated  it.  Judge  Jenkins  enjoined  them  from  quitting 
where  the  effect  of  their  quitting  was  to  cripple  the  operation  of  the 
road.  He  further  enjoined  them  in  many  things  that  would  be  for- 
bidden by  this  act. 

When  the  matter  came  before  the  circuit  court  of  appeals.  Judge 
Harlan  rendered  the  opinion,  in  which  he  said  that  that  particular 
part  of  the  injunction  was  wrong;  that  a  man  had  a  right  to  quit, 
and  had  a  right  to  quit  in  concert,  even  if  the  effect  of  their  quitting 
was  to  injure  the  road;  but  that  they  had  no  rirfit  to  quit  for  the 
purpose  of  crippling  the  operation  of  the  road.  That  injunction  as 
moaified,  you  wiU  see,  covers  a  vast  deal.  It  is  not,  as  people  think, 
that  the  circuit  court  of  appeals  said,  ^'You  can  not  enjoin  a  man 
from  quitting.^'  You  can  enjoin  a  man  from  quitting  under  a  great 
many  circumstances.     Of  course,  in  some  instances,  you  can  not. 

But  what  did  the  opponents  of  the  action  of  the  Government  then 
say?  They  said  '^That  is  government  by  injunction.  The  Govern- 
ment goes  and  gets  an  injunction  and  then  when  a  man  violates  the 
injunction  it  brings  him  up  and  tries  him  and  sends  him  to  jail  by 
order  of  the  judge;  that  is  government  by  injunction.'' 

The  great  party  to  wliicTi  I  belong,  the  Democratic  Party,  con- 
tended— made  it  a  principle — that  government  by  injunction  was  to 
be  put  an  end  to.  You  will  remember  tliat  in  1896,  just  before 
Democratic  convention,  Senator  David  Bennett  Hill,  of  New  York, 
introduced  what  was  called  a  contempt  bill.  It  was  reported  by 
this  committee  through  liim  to  t'le  Senate.     That  bill  when  repcftted 
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did  not  contain  any  pro\'ision  requiring  trial  by  jury  in  that  case; 
but  at  the  close  of  the  session,  tlie  last  day  or  two,  wnen  they  could 
not  keep  a  quorum,  the  bill  was  pushed  on.  Thereupon  a  distin- 
guished Senator  from  Senator  Sutherland's  State,  a  Populist  by  the 
name  of  Cannon,  and  anotlior  Populist  Senator  from  North  Carolina 
by  the  name  of  Butler,  got  togetlier  and  they  cooked  up  an  amend- 
ment. 

Senator  Sutherland.  I  want  to  correct  you,  at  least  to  say,  that 
Mr.  Cannon  was  not  elected  upon  the  theory  that  he  was  a  Populist. 

Mr.  Davenport.  While  I  am  talking  al>out  that  I  want  to  call 
your  attention  to  the  circumstances  under  wliich  that  passed  the 
Senate.  I  took  occasion  to  look  it  up  to  see  how  far  Senator  Hill  was 
responsible  for  that.  It  is  interesting,  and  it  wUl  not  be  out  of  place 
here.  It  is  short,  and  will  avoid  my  saying  it  some  other  time.  This 
is  what  appears  by  the  record  in  the  Congressional  Globe  in  regard  to 
the  passage  of  this  bill,  which  is  made  one  of  the  planks  of  the  present 
Democratic  platform : 

The  ViGB  President.  Forty-five  Senators  have  answered  to  their  names.  A 
quorum  is  present. 

Mr.  PETnGBBw.  I  move  that  the  Senate  proceed  to  the  consideration  of  executive 
business. 

Mr.  Hnx.  I  hope  that  motion  will  not  prevail  at  present,  until  this  bill  is  disposed  of. 

Mr.  Pbttigrbw.  I  wish  to  say  that  I  do  not  make  the  motion  for  the  purpose  of 
hindering  the  passage  of  the  pending  bill.  I  think,  perhaps,  if  we  should  go  into 
executive  session,  it  might  facilitate  the  passage  of  the  oilf. 

Mr.  Hawlbt.  An  executive  session  for  a  few  minutes? 

Mr.  Pbttiorbw.  For  a  very  few  moments  only. 

The  Vice  PRE8n>BNT.  The  question  is  on  tlie  motion  of  the  Senator  from  South 
Dakota,  that  the  Senate  proceed  to  the  consideration  of  executive  business. 

The  motion  was  not  agreed  to. 

The  ViGB  President.  The  question  recurs  on  the  amendment  submitted  b^  the 
Senator  from  North  Carolina  [Mr.  Butler]  as  modified  by  the  amendment  submitted 
by  the  Senator  from  Utah  [Mr.  Cannon]. 

Mr.  Platt.  What  has  become  of  the  motion  to  postpone? 

The  Vice  Presidbnt.  The  Chair  will  entertain  that  motion.  The  Chair  inad- 
vertently overlooked  the  motion  of  the  Senator  from  Connecticut. 

Mr.  Platt.  I  made  a  motion  to  postpone.  A  division  was  taken,  and  no  quorum 
appeared .    Now  a  quorum  is  present . 

The  Vice  President.  The  Chair  will  put  the  motion.  At  the  time  it  was  developed 
that  there  was  no  quorum  present  the  Senate  was  divided .  A  division  had  been  called 
for.  Senators  opposed  to  the  motion  to  postpone  the  bill  until  the  first  Monday  in 
December  will  rise  and  stand  until  they  are  counted. 

Mr.  Platt.  I  have  no  desire  to  embarrass  the  proceedings  of  the  Senate.  If  I  may 
do  so  I  will  withdraw  the  call  for  a  division. 

The  Vice  Presidbnt.  Is  there  objection?  The  Chair  hears  none,  and  it  is  so  ordered. 
The  question  recurs  upon  the  amendment  of  the  Senator  from  North  Carolina  as 
modified  by  the  amendment  of  the  Senator  from  Utah. 

Mr.  Peffer.  What  is  the  present  status  of  the  amendment? 

The  Vice  President.  The  amendment  will  be  stated. 

The  Secretary.  It  is  proposed  to  amend  the  bill  by  striking  out,  in  line  18  of  sec- 
tion 4,  the  words  ''in  its  discretion/'  and  in  line  10  by  striking  out  the  word  "may'* 
and  inserting  the  word  ''shall."  so  as  to  read: 

"But  such  trial  shall  be  by  the  court,  or.  upon  the  application  of  the  accused,  a 
trial  by  jury  shall  be  had  as  in  any  criminal  case." 

The  amendment  was  a  ?reed  to. 

Mr.  Allen.  I  desire  to  withdraw  the  amendment  I  offered  to  the  bill  on  yesterday. 

The  Vice  President.  The  amendment  sibmitted  by  the  Senator  from  Nebraska 
is  withdrawn. 

The  bill  was  reported  to  the  Senate  as  amended,  and  the  amendments  were  con- 
curred in. 

The  bill  was  ordered  to  be  engrossed  for  a  third  reading,  and  was  then  read  the 
third  time. 
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Mr.  Platt.  I  protest  against  the  passage  of  an  important  bill  in  this  way.  I  ask 
that  the  vote  be  put. 

The  ViOB  President.  The  Chair  submits  to  the  Senate  the  question  on  the  passage 
of  the  bill.    Shall  the  bill  pass? 

The  bill  was  passed. 

That  is  the  history  of  the  passage  through  the  Senate  of  the  law 
which  provides  for  a  trial  by  jury  in  contempt  cases.  It  had  its 
origin  not  in  Senator  Hill  or  witn  this  committee,  but  it  had  its 
origin  on  the  floor  of  the  Senate  when  it  appeared  by  some  of  the 
discussions  that  there  were  not  15  Senators  present. 

Our  labor  friends  started  then  systematically,  session  after  session, 
for  the  purpose  of  getting  the  laws  changed.  Here  is  the  law  which 
for  10  years  the^  advocated.  It  passed  the  House,  was  referred  to 
this  committee:  it  was  reported  favorably  by  this  committee  with 
an  amendment  by  Senator  Hoar;  and  that  amendment  destroyed  the 
desirability  of  it  for  its  friends.     I  want  to  read  it. 

Senator  Nelson.  Read  the  bill  and  read  the  amendment. 

Mr.  Davenport.  This  was  introduced  in  the  House  by  Gen, 
Grosvenor,  passed  the  House,  was  referred  to  this  committee,  and 
reported  on  may  23,  1902,  by  Senator  Hoar,  with  an  amendment  to 
insert  the  part  printed  in  italics: 

AN, ACT  To  limit  the  mwiiiing  of  the  word  ''oonspiracy"  and  the  use  of  "restraining  orders  and  Iz^Juno- 

tions"  in  certain  cases. 

Be  it  enacted  by  the  Senate  and  HotLse  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  no  agreement,  combination,  or  contract,  not  involving 
injury  to  property  or  breach  of  peace — 

The  last  nine  words  were  in  italics,  being  inserted  by  the  com- 
mittee, "not  involving  injury  to  property  or  breach  of  peace." 
Senator  Nelson.  "Hiat  was  my  amendment. 
Mr.  Davenport.  Then  I  am  telling  old  stories  to  the  Senator. 

by  or  between  two  or  more  persons  to  do  or  procure  to  be  done,  or  not  to  do  or  procure 
not  to  be  done,  any  act  in  contemplation  or  furtherance  of  any  trade  dispute  between 
employers  and  employees  in  the  District  of  Columbia  or  in  any  Territory  of  the  United 
States,  or  between  employers  and  employees  who  may  be  engaged  in  trade  or  com- 
merce between  the  several  States,  or  between  any  Territory  and  another,  or  between 
any  Territory  or  Territories  and  any  State  or  States  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  district  of  Columbia  and  any  State  or  States  or 
foreign  nations,  shall  be  deemed  criminal,  nor  shall  those  engaged  therein  be  indict- 
able or  otherwise  punishable  for  the  crime  of  conspiracy,  if  such  act  conmiitted  by 
one  person  would  not  be  punishable  as  a  crime,  nor  shall  such  agreement,  combination, 
or  contract  be  considered  as  in  restraint  of  trade  or  commerce,  nor  shall  any  restraining 
order  or  iniunction  be  issued  with  relation  thereto.  Nothing  in  this  act  snail  exempt 
from  pimisnment,  otherwise  than  as  herein  excepted,  any  persons  guilty  of  conspiracy 
for  which  punishment  is  now  provided  by  any  act  of  Congress,  but  such  act  of  Congress 
shall,  as  to  the  agreements,  combinations,  and  contracts  hereinbefore  referred  to,  be 
construed  as  if  this  act  were  therein  contained. 

That  is  the  bill  which  we  used  to  come  down  here  to  meet,  session 
after  session. 

Senator  Sutherland.  What  was  the  amendment  Senator  Hoar 
proposed  ? 

Mr.  Davenport.  "Not  involving  injury  to  property  or  breach  of 
peace."     They  are  in  italics  in  this  bill. 

Nineteen  hundred  and  four  is,  I  think,  the  drst  time  I  appeared  upon 
the  scene,  and  we  used  to  battle  before  the  House  Judiciary  Com- 
mittee over  that  biU.     We  never  got  over  here  at  that  time.     In  1905, 
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at  the  December  session,  they  introduced  another  bill  which  has  been 
a  famous  bill.     They  had  become  satisfied  that  such  a  law  as  is 

froposed  there  was  an  impossible  law,  and  so  this  bill  was  introduced, 
t  was  drawn  by  Mr.  T.  C.  Spelling,  who  was  then  their  attorney,  a 
very  able  man,  and  the  author  of  some  very  fine  works  on  injunctions. 
That  was  introduced  by  Mr.  Pearre,  by  request. 

Senator  Sutherland.  Is  he  the  autnor  of  the  work  on  "Extraordi- 
nary Remedies''  ? 
Mr.  Davenport.  Yes. 
This  is  the  way  they  got  at  it: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  no  restraining  order  or  injunction  shall  be  granted  by  any 
court  of  the  United  States,  or  a  judge  or  the  judges  thereof,  in  any  case  between  an 
employer  and  an  employee,  or  between  employers  and  employees,  or  between 
employees,  or  between  persons  employed  to  labor  and  persons  seeking  employment  as 
laborers,  or  between  persons  seeking  employment  as  laborers,  or  involving  or  growing 
out  of  a  dispute  concerning  terms  or  conditions  of  employment,  unless  necessary  to 
prevent  irreparable  injury  to  property  or  to  a  property  right  of  the  partv  making  the 
application,  for  which  injury  tnere  is  no  adequate  remedy  at  law,  ana  such  prope^  or 
property  right  must  be  particularly  described  in  the  appUcation,  which  must  be  in 
writing  and  sworn  to  by  the  applicant  or  by  his,  her,  or  its  agent  or  attorney.  And  for 
the  purposes  of  this  act  no  rignt  to  continue  the  relation  of  employer  and  employee  or 
to  assume  or  create  such  relation  with  any  particular  person  or  persons,  or  at  all,  or  to 
carry  on  business  of  any  particular  kind,  or  at  any  particular  place,  or  at  all,  shaU  be 
construed,  held,  considered,  or  treated  as  property  or  as  constituting  a  property  right. 

Section  2  was  aimed  at  getting  rid  of  what  is  the  essentials  of 
conspiracy: 

That  in  cases  arising  in  the  courts  of  the  United  States  or  coming  before  said  courts 
or  before  any  judge  or  the  judjs^es  thereof  no  agreement  between  two  or  more  persons 
concerning  the  terras  or  conditions  of  employment  of  labor,  or  the  assumption  or 
creation  or  termination  of  any  relation  between  employer  and  employee,  or  concerning 
any  act  or  thing  to  be  done  or  not  to  be  done  with  reference  to  or  involving  or  growing 
out  of  a  labor  dispute,  shall  constitute  a  conspiracy  or  other  criminal  offense  or  be 

Sunished  or  prosecuted  as  such  unless  the  act  or  thing  agreed  to  be  done  or  not  to  be 
one  would  be  unlawful  if  done  by  a  sinele  individual,  nor  shall  the  entering  into  or 
the  carrying  out  of  any  such  agreement  be  restrained  or  enjoined  unless  sucn  act  or 
thinf^  agreed  to  be  done  would  be  subject  to  be  restrained  or  enjoined  under  the 
provisions,  limitations,  and  definition  contained  in  the  first  section  of  this  act. 

That  bill,  session  after  session,  in  1906  and  1907,  we  met,  and  the 
point  of  attack  always  was  'Hhat  those  things  which  you  say  are 
not  property  are  property  bv  the  law  of  every  State  in  this  Union 
and  bv  the  Federal  courts.  As  I  said  the  other  day,  in  the  Adair  case 
(208  iJ.  S.)  the  Supreme  Court  itself  laid  down  the  doctrine.  Still 
they  contended  for  it  until,  you  remember,  in  the  summer  of  1908 
thepresidential  election  came  on. 

Tne  Democratic  Party — that  is  my  party — adopted  the  same 
platform  that  was  adopted  the  other  day  on  these  propositions, 
although,  as  I  understand  it,  they  specifically,  in  this  last  platform, 
indorsed  this  present  bill.  But  m  October  Mr.  Gompers  came  out 
with  a  statement  to  the  members  of  his  organization  and  their 
sympathizers  to  the  effect  that  the  Democratic  Party  stood  pledged 
to  pass  that  Pearre  bill. 

That  statement  was  published  in  the  newspapers  on  the  13th  day 
of  October,  1908,  and  tnereupon  the  President  of  the  United  States, 
Mr.  Roosevelt,  wrote  a  letter  to  Senator  Knox,  under  date  of  October 
21,  1908,  which  I  will  ask  the  privilege  of  inserting  in  the  record  for 
the  information  of  the  members  of  the  committee,  in  which  he  takes 
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up  and  analyzes  the  subject  with  great  skill — Mr.  Knox  himself  could 
not  have  analyzed  it  with  more  legal  acumen—  and  called  upon  Mr. 
Bryan  to  say  whether  he  stood  for  that  bill  or  not,  whether,  as  Mr. 
Gompers  said,  the  Democratic  Party  stood  for  it.  Mr.  Bryan  never 
answered  that  letter. 

Without  taking  up  anv  more  of  your  valuable  time,  I  will  ask  that 
it  be  inserted  for  your  information.  » 

Senator  Root.  That  may  be  done  without  objection. 

Mr.  Davenport.  The  letter  is  as  follows: 

Washington,  October  tl,  1908, 

Mt  Dear  Senator  Knox:  In  your  admirable  speech  of  yesterday  you  speak  of  the 
action  of  Mr.  Bryan  and  certain  gentlemen  claiming  to  be  the  special  representatives 
of  organized  labor,  foremost  among  them  Mr.  Gompers,  to  secure  the  support  of  labor- 
ing men  for  Mr.  Bryan  on  consideration  of  his  agreement  to  perform  certain  acts 
nominally  in  the  interests  of  organized  labor,  which  would  really  be  either  wholly 
inefif^tive  or  else  of  widespread  injury  not  only  to  organized  labor  but  to  all  decent 
citizens  throughout  this  country.  You  have  a  peculiar  rieht  to  speak  on  labor  ques- 
tions, for  it  was  you  who,  as  Attorney  General,  first  actively  invo&ed  the  great  power 
of  the  Federal  Government  on  behalf  of  the  rights  of  labor,  when  for  the  first  time 
in  the  history  of  the  Government,  you,  speaking  for  the  Department  of  Justice,  in- 
tervened in  a  private  lawsuit  which  had  gone  against  the  widow  of  a  brakeman  and 
by  your  intervention  secured  from  the  Supreme  Court  a  construction  of  the  safety- 
appliance  act  which  made  it  a  vital  remedial  statute  and  therefore  has  secured  to 
hundreds  of  crippled  employees  compensation  which  they  would  not  otherwise  have 
obtained. 

LBTTER  FROM  OOMFERa. 

The  daily  papers  of  October  13  contained  an  open  letter  from  Samuel  Gompers, 
president  of  the  American  Federation  of  Labor,  appealing  to  workingmen  to  vote 
for  Mr.  Bryan. 

In  that  letter  are  certain  definite  statements  which  interest  the  wider  American 
public  quite  as  much  as  those  to  whom  Mr.  Gompers  makes  his  appeal.  These  state- 
ments warrant  all  you  have  said  in  your  speech,  and  they  would  warrant  you  in  a8kiii|g 
Mr.  Bryan  to  say  publicly  whether  Mr.  Gompers  states  correctly  the  attitude  of  hia 
party  and  himself  on  a  subject  that  is  of  vital  concern  to  every  citizen,  including  every 
business  man,  as  well  as  every  farmer  and  every  laboring  man  who  looks  to  the  courts 
for  the jprotection  of  his  rights. 

Mr.  (vomperB  in  his  letter  asserts  that  the  judiciary  of  this  country  is  destroying 
democratic  government  and  substituting  therefor  an  irresponsible  and  corrupt 
despotism  in  the  interests  of  corporate  power,  and  he  further  makes  clear  that  the 
means  by  which  he  believes  that  this  alleged  despotism  has  been  set  up  in  the  place 
of  democracy  is  by  the  process  of  injunction  in  the  courts  of  equity. 

Mr.  Gompers  in  his  letter  states  that  his  appeal  to  the  Republican  convention  at 
Chicago  for  remedy  against  the  injunction  wa^  denied,  and  he  then  goes  on  to  state  not 
only  that  the  Democratic  Party  promised  a  remedy  but  promised  him  the  particular 
remedy  that  he  had  already  anked  of  ("ongretw. 

His  words  are: 

**  Labor *B  representatives  then  went  to  the  Democratic  Party.    That  party  made 


labor's  contention  its  own.    It  pledged  its  candidates  for  every  office  to  those  remedies 
had  already  submitted  to  Congress." 


which  labor 


The  last  sentence  of  this  quotation  indicates  very  definitely  the  specific  remedies 
to  which  Mr.  Gompers  understands  Mr.  Bryan's  party  ha^  pledged  itHclf. 

His  statement  now  makes  perfectly  clear  an  important  plank  in  the  Bryanite  plat- 
form which  has  heretofore  seemed  puzzling  to  a  vast  number  of  earnest-minded, 
thinking  people,  who  are  sincerely  interested  in  the  pt<»ady  advance  and  the  legitimate 
aspirations  of  labor,  and  who  carefully  read  both  platforms  to  know  precisely  what 
hope?  each  held  out  for  the  improvement  of  the  condition  of  wage  earners. 

That  plank  reads  as  follow?: 

"Questionfl  of  judicial  prartir-e  have  arisen,  especially  in  connection  with  indus- 
trial dispute^.  We  deem  that  the  partie*^  to  all  judicial  proceedings  should  be  treated 
with  rigid  impartiality,  and  that  injunction'^  should  not  be  issued  in  any  cases  in  which 
injunctions  would  not  issue  if  no  industrial  dispute  were  inv<ilved.*' 
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BBMEDT  FBOMISED. 

This  is  the  plank  that  promises  the  "remedy''  against  injunctions  which  Mr.  Gom- 
pers  asked  of  Mr.  Brvan's  party.  In  actual  fact  it  means  absolutely  nothing;  no  change 
of  the  law  could  be  based  on  it;  no  man  without  inside  knowledge  could  foretell  what 
its  meaning  would  turn  out  to  be,  for  no  man  could  foretell  how  any  judge  would 
decide  in  any  given  case,  as  the  plank  apparently  leaves  each  judge  free  to  say  when 
he  issues  an  injunction  in  a  labor  case  whether  or  not  it  is  a  case  in  which  an  injunction 
would  issue  if  labor  were  not  involved.  Yet  this  plank  is  apparently  perfectly  clear 
to  Mr.  Gompers,  and  in  his  letter  to  his  followers  he  indicates  beyona  question  juet 
what  he  understands  it  to  mean.  He  asserts  that  he  has  the  requisite  inside  knowl- 
edge. His  statement  that  it  was  Mr.  Bryan's  party  (for  it  was  Mr.  Brvan  who  dictated 
the  platform)  pledged  itself  "to  those  remedies  which  labor  had  already  submitted 
to  Congress"  is  a  perfectly  clear  and  definite  statement. 

The^'remedies  which  Mr.  Gompers  has  already  submitted  to  Goi^;re8s  are  matters 
of  record  and  the  identification  of  his  "remedy"  acainst  injunctions  in  labor  disputes 
is  easy  and  certain.  This  "remedy"  is  embodied  in  House  bill  No.  S4  of  the  first 
session  of  the  Sixtieth  Congress,  the  complete  text  of  which  is  hereto  appended. 

The  gist  of  the  bill,  as  can  be  seen  by  referring  to  the  complete  text,  is  this: 

First.  After  forbidding  any  Federal  judge  to  issue  a  restraining  order  for  an  in- 
junction in  an)r  labor  dispute,  except  to  prevent  irreparable  injury  to  property  or  a 
property  right,  it  specifically  provides  that  "no  right  *  ♦  ♦  to  carry  on  business  of 
any  particular  kind  or  at  any  particular  place  or  at  all  shall  be  construed,  held,  con- 
sidered, or  treated  as  property  or  as  constituting  a  property  right." 

Second.  It  provides  that  nothing  agreed  upon  or  done  by  two  or  more  parties  in 
connection  with  a  labor  dispute  shall  constitute  a  coiupirac v  or  other  criminal  offense 
to  bo  prance u ted  as  duch  unless  the  thing  agreed  upon  or  none  would  be  unlawful  if 
done  by  a  single  individual. 

The  bill  here  described  is  not  only  the  "remedy"  that  Mr.  Gompere  "already  sub- 
mitted to  Cona^ress,"  but  it  is  the  one  and  only  remedv  which  he  and  those  associated 
with  him  in  his  present  movement  have  announcea  that  they  will  accept  in  the 
matter  of  his  grievance  against  the  courts  on  the  injunction  issued. 

VBDBBATION  ON  BBOOBD. 

The  counsel  for  the  American  Federation  of  Labor  and  Mr.  Gompers,  its  president, 
are  both  on  record  to  this  effect. 

At  a  hearing  before  the  House  Committee  on  the  Judiciary  the  counsel  for  the  Ameri- 
can Federation  of  Labor  on  February  5,  1908  (as  appears  from  the  printed  hearing) 
stated: 

"The  bill  was  considered  by  at  least  two  sessions  of  the  executive  council  of  that 
organization  and  unanimously  approved.  It  was  considered  by  two  of  its  national 
conventions — the  two  latest — ana  oy  them  unanimously  indorsed.  And  in  the  face 
of  many  propositions  to  amend  it^  in  the  face  of  many  proposed  substitutes;  in  the 
face  of  pressure  from  every  direction,  from  hish  sources,  and  sources  not  so  exalted 
the  organization  has  stood  by  and  is  tonday  stanaing  by  this  bill  without  amendments. ' ' 

Mr.  Gompers  himself  in  aiscuasing  this  bill  before  the  same  committee  on  February 
28,  1908  (as  appears  from  the  printed  hearing),  went  on  record  as  follows: 

"  Events  have  demonstrated  clearly  to  my  mind  that  Uiere  is  only  one  bill  befoie 
the  committee  that  can  at  all  be  effective  to  deal  with  this  abuse,  with  this  evasion 
of  human  rights,  and  that  is  the  Pearre  bill." 

Further  on  in  the  same  page  of  the  hearings,  Mr.  Gompers  states: 

"  I  will  say  this,  that  I  think  I  will  try  to  make  my  position  clear  that  the  American 
Federation  of  Labor  has  bo  declared  itself  that  it  must  insist  upon  the  principlee  in- 
vohred  in  the  Pearre  bill,  and  that  I  explained  as  best  I  could  the  position  of  labor, 
that  we  would  rather  be  compelled  to  bear  the  wrongs  which  we  have  for  a  longer 
period  than  to  give  our  assent  to  the  establishment  of  a  wrong  principle,  believing 
and  knowing  that  time  would  give  the  justice  and  relief  to  which  labor — ^the  working 
people — ^are  entitled." 

Tnis  bill,  then,  and  none  other,  represents  exactly  the  relief  that  Mr.  Gompers 
demands  in  the  way  of  anti-injunction  l^slation;  and  if  the  statement  in  his  letter 
is  correct,  this  bill  represents  what  Mr.  Bryan  and  his  party  are  pledged  to  in  the 
matter  of  anti-injunction  legislation. 

The  injunction  plank  in  the  Bryanitc  platform  may  sound  vague  and  hazy,  but 
there  is  nothing  vague  or  hazy  about  this  bill. 

It  is  more  than  a  bill;  it  is  a  pro.i^-am  of  the  mo  it  fixed  and  definite  kind;  and  if  Mr. 
Gompeis  is  correct  this  bill  becomes,  as  it  were,  an  authorized  appendix  to  Mr.  Bryan's 
platform  or  a  footnote  explaining  in  detail  the  briefer  and  vaguer  injunction  plank  in 
that  platform. 
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Does  Mr.  Bryan  accept  it  as  such? 

Mr.  Bryan  should  state  publicly  whether  he  in  fact  accepts  the  principle  of  this 
bill,  which  is  the  official  program  of  Mr.  Gompers  and  those  who  stand  with  him. 

Mr.  Gompers  announces  publicly  that  Mr.  Bryan's  party  has  made  this  program  its 
own.    Is  Mr.  Gompers  correct  in  his  statement? 

Either  Mr.  Gompers  is  mistaken  as  to  what  Mr.  Bryan's  party  has  promised  liim  in 
this  matter  of  anti-injunction  legislation  or  those  who  drafted  his  party's  platform  in 
their  haste  failed  to  make  the  promise  so  clear  that  the  general  public  would  under- 
stand it  precisely  as  Mr.  Gompers  understood  it. 

Mr.  Bryan  failed  in  his  letter  of  acceptance  to  discuss  this  labor  plank  of  his  party's 
platform.     So  far  as  I  am  aware  he  has  tailed  to  discuss  it  since. 

There  should  be  such  discussion  as  a  matter  of  common  fairness,  not  only  to  labor, 
but  to  all  citizens  alike.  On  a  question  of  such  grave  consequence  the  people  are 
entitled  to  know  where  Mr.  Bryan  stands. 

Mr.  Taft  ha£i  repeatedly  explained  exactly  where  he  stands  in  this  matter  of  regu- 
lating injunctions. 

Are  we  not  entitled  to  know  with  equal  clearness  exactly  where  Mr.  Bryan  stands? 

Mr.  Gomper's  public  statements  aa  to  what  his  party  has  promised  make  it  impera- 
tive that  Mr.  Bryan  declare  himself. 

This  bill,  to  the  principle  of  which  he  says  Mr.  Bryan  is  pledged,  declares  that  the 
ri^t  to  carry  on  a  lawful  business  in  lawful  way  shall  not  be  regarded  as  a  property 
rig^t  or  entitled  to  the  protection  of  a  court  of  equity  through  the  process  of  an  injunc- 
tion and  that  the  right  to  such  protection,  which  admittedly  now  exists  under  the  law, 
shall  be  taken  away. 

WHAT  OOHPERS  PLANNED. 

The  counsel  for  the  American  Federation  of  Labor  in  his  argument  before  the  House 
committee  on  February  5,  at  which  Mr.  Gompers  himself  was  present,  gave  a  very 
frank  illustration  of  what  he  and  Mr.  Gompers  perceived  to  be  the  consequences  of 
that  provision  of  this  bill  which  says  that  tne  right  to  carry  on  business  shall  not  be 
entitled  to  protection  os  a  property  ri^t. 

His  words  are:  *'  Suppose  that  working  men  by  some  operation  or  proceedings  in  the 
community  (let  us  say  oy  violence  or  persuasion  or  picketing  away  from  the  premises) 
reduce  these  works  to  a  state  of  utter  nelplessness,  and  there  was  not  a  wheel  moving 
nor  a  process  in  operation,  and  this  company  had  no  help  at  all — that  would  be  an 
interference  with  his  right  to  do  business,  ana  for  that  I  say  he  has  no  right  to  be  pro- 
tected by  injunction." 

Is  Mr.  Bryan  in  reality  pledged  to  this  point  of  view? 

Will  he  aefinitely  say  either  in  writing  or  in  public  addresses  whether  he  believes 
with  Mr.  Crompers  that  the  protection  heretofore  afforded  by  the  courts  of  equity  to  the 
right  to  carry  on  a  lawful  ousiness  in  a  lawful  way  is  despotic  power,  and  that  the 
judges  who  exercise  that  power  are  irresponsible  despots? 

So  far  as  the  second  section  of  this  bill  is  concerned  it  is  perfectly  clear  that  it  would 
legidize  the  black  list  and  the  sympathetic  boycott  carried  to  any  extent.  It  would 
l^alize  acts  which  have  time  and  again  been  declared  oppressive,  unjust,  and  im- 
moral, by  the  best  and  most  eminent  labor  leaders  themselves. 

Does  Mr.  Bryan  believe  that  Mr.  Gompers — that  he  and  that  part  of  the  labor  move- 
ment that  agrees  with  him — ^has  the  right  morally,  and  should  be  ^ven  the  right  legally, 
to  paralyze  or  to  destroy  with  impunity  the  business  of  an  mnocent  third  person 
against  whom  neither  he  nor  they  have  any  direct  grievance  simply  because  the  third 
person  refuses  to  join  with  them  aggressively  in  a  labor  controversy  with  the  real  merits 
of  which  he  may  be  utterly  unacquainted,  because  he  refuses  to  class  as  his  enemy  any 
and  every  other  employer  whom  they  point  out  as  their  enemy,  because  he  refuses, 
merely  upon  their  peremptory  order,  to  excommunicate  some  other  employer  by 
ceasing  aU  business  relations  with  him?  The  black  list  and  the  secondary  boycott  are 
two  of  the  most  cruel  forms  of  oppression  ever  devised  by  the  wit  of  man  for  the  inac- 
tion of  suffering  on  his  weaker  fellows. 

DESPOTIC  POWER. 

No  court  could  possibly  exercise  any  more  brutal,  unfeeling,  or  despotic  power  than 
Mr.  Gompers  claims  for  Mmself  and  his  followers  in  the  legislation  which  would  permit 
them  wimout  let  or  hindrance  of  any  kind  to  carry  on  every  form  and  degree  of  the 
secondary  boycott. 

The  anthracite  strike  commission,  as  fair-minded  and  distinguished  a  body  of  men 
as  ever  passed  judgment  on  an  industrial  question,  thus  refers  to  the  secondary  form  of 
boycott;  that  is,  the  boycott  of  innocent  third  persons  for  refusing  to  take  an  aggressive 
part  in  a  controversy  with  which  they  have  no  concern. 
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"To  say  this  is  not  to  deny  the  l^al  right  of  any  man  or  set  of  men  voluntarily  to 
refrain  from  social  intercourse  or  business  relations  with  any  persons  whom  he  or  they, 
with  or  without  good  reason,  dislike .  This  may  sometimes  be  unchristian,  but  it  is  not 
illegal.  But  when  it  is  a  concerted  purpose  of  a  number  of  persons  not  only  to  abstain 
themselves  from  such  intercourse,  but  to  render  the  life  of^ their  victim  miserable  by 
persuading  and  intimidating  others  so  to  refrain  such  purpose  is  a  malicious  one,  and 
the  concerted  attempt  to  accomplish  it  is  a  conspiracy  at  common  law,  and  merits  and 
should  receive  the  punishment  due  such  a  crime." 

The  commission  further  states  that  this  boycott  can  be  carried  to  an  extent  '*  which 
was  condemned  by  Mi.  Mitchell,  president  of  the  United  Mine  Workers  of  America,  in 
his  testimony  before  the  commission,  and  which  certainly  deserves  the  reprobation  of 
all  thoughtful  and  law-abiding  citizens.  *  * 

Does  Mr.  Bryan  agree  with  Mr.  Grompers  that  all  existine  legal  restraint  on  the  ea- 
forcement  of  every  decree  of  the  boycott  should  be  withdrawn,  that  the  industrial 
excommunication  of  the  innocent  merchant  who  refuses  to  render  unquestioned 
obedience  to  the  orders  of  Mr.  Grompers  should  be  legalized  and  encouraged,  or  does 
he  believe  with  us  and  with  Mr.  Mitchell  and  other  labor  leaders  who  diner  with  Mr, 
Gompers  in  this  matter  that  this  form  of  the  boycott  is  morally  wrong,  that  labor  at  war 
should  fight  with  its  enemies  and  respect  the  rights  of  neutrals;  that  innocent  third 
parties  should  not  be  coerced  into  taking  sides  in  industrial  disputes  to  which  they  are 
in  no  sense  parties,  under  penalty  of  having  their  business  attacked  and  destroyed? 

Mr.  Taft  is  perfectly  definite  on  this  proposition. 

Where  does  Mr.  Bryan  stand? 

The  citizen  who  votes  for  or  against  Mr.  Taft  on  this  nroposition  does  so  wi&  his 
eyes  open  and  with  a  clear  understanding  from  Mr.  Taft  nimself  of  his  position.  He 
has  frankly  discussed  this  subject  time  and  again  with  workingmen  themselves,  both 
in  this  campaign  and  prior  to  his  nomination.  He  has  been  willine  to  express  his 
position  clearly,  and  to  assure  workingmen  that  to  protect  them  in  their  rignts  he  is. 
willing  to  g^  to  the  limits  of  what  he  considers  justice,  but  that  he  will  not  go  further.' 
His  definition  of  justice  to  labor  does  not,  as  we  understand  it,  include  eiuer  of  the 
principles  contained  in  Mr.  Gompers' s  program,  as  set  forth  officially  in  the  bill. 

Does  Mr.  Bryan  disagree  with  Mr.  Tah  on  these  propositions? 

Will  he  state  publicly,  definitely,  categorically,  whether  he  accepts  the  program 
outlined  in  this  bill,  as  Mr.  Gompers  in  his  letters  nas  assured  the  public  that  ne  does? 

TRIBUTB  FROM  BRYAN. 

Mr.  Bryan's  party  platform  paid  a  high  tribute  to  our  courts  of  justice.     It  stated : 

**  We  resent  the  attempt  of  tne  Republican  Party  to  raise  a  false  issue  respecting  the 
judiciary.  It  is  an  unjust  reflection  upon  a  great  body  of  our  citizens  to  assume  that 
they  lack  respect  for  the  courts." 

The  "great  body  of  our  citizens"  to  whom  this  platform  refers  is  admittedly  Mr. 
GompeiB  and  his  followers. 

Mr.  Gompers,  now  Mr.  Bryan's  open  and  avowed  ally,  has  in  the  letter  Quoted 
attacked  the  Federal  courts  in  unmeasured  terms  of  reproach  because  by  a  long  line  of 
decisions  the  equity  courts  have  refused  to  make  an  outlaw  of  the  busmess  man,  be- 
cause his  right  to  carry  on  a  lawful  business  under  the  peace  of  the  law  has  been  pro- 
tected by  the  process  of  injunction;  because,  in  a  word,  one  of  the  most  vital  and  most 
fundamental  rights  of  the  business  world,  the  right  of  a  business  man  to  carry  on  his 
business,  has  been  sustained  and  not  denied  by  the  processes  of  the  courts  of  equity. 
This  sweeping  attack  of  Mr.  Gompers  upon  the  judiciary  has  been  made  in  a  franK  and 
open  effort  to  secure  votes  for  Mr.  Bryan. 

Are  these  attacks  made  with  Mr.  Bryan's  consent? 

Do  they  meet  with  his  approval? 

Does  he  indorse  them  or  does  he  repudiate  them? 

Mr.  Bryan  has  frankly  questioned  Mr.  Taft  during  the  progress  of  this  campaign,  and 
very  properly  so,  and  has  asked  him  to  make  clear  his  personal  stand  on  pubuc  matters 
upon  which  the  public  was  entitled  to  be  enlightened. 

In  turn,  with  equal  frankness  and  with  equal  propriety,  Mr.  Bryan  should  be  asked 
to  break  a  long-continued  silence  and  make  definite  and  certain  his  own  position  in 
regard  to  a  matter  that  concerns  not  only  business  men  and  every  decent  law-abiding 
citizen,  whether  a  wageworker  or  not,  just  as  much  as  it  concerns  Mr.  Gompers  and  that 
part  of  OTf^mzed  labor  that  stands  with  him. 

There  is  no  need  of  generalities,  of  vague  expressions  of  sympathy  for  labor.  Let 
Mr.  Bryan  simply  confine  himself  to  the  anti-injunction  plank  of  his  own  platform 
and  tell  us  publicly,  definitely,  and  clearly  whether  he  accepts  or  rejects  the  state- 
ment of  Mr.  Gompers  that  this  plank  pledges  him  to  the  principles  of  the  bill  for  which 
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Mr.  Gompers  stands  and  whether  if  elected  he  will  endeavor  to  have  this  proposal 
enacted  into  the  law .  This  is  asked  honestly  in  the  interest  of  that  large  voting  public 
which  believer  sincerely  in  the  promotion  of  every  legitimate  right  and  interest  of 
labor,  but  which  believes  also  that  from  the  standpoint  of  the  best  interest  of  labor 
it  neither  requires  nor  is  entitled  to  more  than  justice,  and  that  the  right  to  destroy 
business  should  not  be  formally. recognized  in  the  law  of  the  land. 

REALIZES  RIGHT  TO  SPEAK. 

I  feel  that  I  have  the  right  to  speak  frankly  in  this  matter,  because  throughout  my 
term  as  President  it  has  been  my  constant  object  to  do  everything  in  my  power,  botn 
by  administrative  action  and  by  endeavoring  to  secure  legislative  action,  to  advance 
the  cause  of  labor,  protect  it  from  unjust  aggression,  and  secure  to  it  its  legitimate 
rights.  I  have  accomplished  something;  I  hope  to  accomplish  more  before  I  leave 
office,  and  I  have  taken  special  and  peculiar  interest  in  Mr.  Taft's  candidacy,  because 
I  believe  of  all  the  men  in  this  country  he  is  the  man  best  qualified  for  continuing  the 
work  of  securing  to  the  wageworkers  of  the  country  their  full  rights.  I  will  do  every- 
thing in  my  power  for  the  wageworkers  of  the  country  except  to  do  what  is  wrong.  I 
will  do  wrong  for  no  man;  and  with  all  the  force  in  my  power  I  solemnly  warn  the 
laboring  man  of  this  countrv  that  any  public  man  who  advocates  doing  wrong  in  their 
inter^ts  can  not  be  trusted  by  them,  and  this  whether  his  promise  to  do  wron^  is  given 
knowing  that  it  is  wrong  or  because  of  a  levity  and  lack  of  consideration  which  make 
him  willing  to  promise  anything  without  counting  the  cost  if  thereby  support  at  the 
moment  is  to  be  purchased. 

WILL  FIQHT  ABUSES. 

Just  as  I  have  fought  hard  to  bring  about  in  the  fullest  way  the  recognition  of  the 
ri^ht  of  the  employee  to  be  amply  compensated  for  injury  received  in  he  course  of 
his  duty,  so  I  have  fought  hard  and  shall  continue  to  fight  hard  to  do  away  with  all 
abuses  in  the  use  of  the  power  of  injunction.  I  will  do  everything  I  can  to  see  that 
the  power  of  injunction  is  not  used  to  oppress  laboring  men.  I  will  endeavor  to  secure 
them  full  and  equal  justice.  Therefore,  in  the  interest  of  all  good  citizens,  be  they 
laboring  men,  business  men,  profesdonal  men,  farmers,  or  members  of  any  other  occu- 
pation, so  long  as  they  have  m  their  souls  the  principles  of  sound  American  citizen- 
ship, I  denounce  as  wicked  the  proposition  to  secure  a  law  which,  according  to  the 
explicit  statement  of  Mr.  Gompers,  is  to  prevent  the  courts  from  effectively  interfering 
with  riotous  violence  when  the  objest  is  to  destroy  a  business  and  which  will  legalize 
a  black  list  and  the  secondary  boycott,  both  of  them  the  apt  instruments  of  unmanly 
persecution. 

But  there  is  another  account  gainst  Messrs.  Br>'an  and  Gompers  in  this  matter. 
*'Ephraim  feedeth  on  wind."  Their  proposed  remedy  is  an  empty  sham.  They  are 
seeking  to  delude  their  followers  by  the  promise  of  a  law  which  would  damage  this 
country  solely  because  of  the  shown  moral  purpose  that  would  be  shown  by  putting 
it  upon  the  statute  books,  but  which  would  be  utterly  worthless  to  accomplish  its 
avowed  purpose.  I  have  not  the  slightest  doubt  that  such  a  law  as  that  proposed  by 
Mr.  Bryan  would,  if  enacted  by  Congress  be  declared  unconstitutional  by  a  unanimous 
Supreme  Court — unless,  indeed,  Mr.  Bryan  were  able  to  pack  this  court  with  men  ap- 
pointed for  the  special  purpose  of  declaring  such  a  law  constitutional.  I  happen  to 
know  that  certain  great  trust  magnates  have  announced  within  the  past  few  weeks, 
in  answer  to  the  question  as  to-whv  they  were  openly  or  secretly  favoring  the  election 
of  Mr.  Bryan,  that  the  laws  that  Mr.  Bryan  proposed,  including  especially  this  law, 
would  be  wholly  ineffective  because  the  court  would  undoubtedly  throw  them  out 
and  that  the  promise  to  enact  them  could,  therefore,  be  safely  disregarded.  *  *  * 
Sincerely,  yours, 

Theodore  Roosevelt. 

I  simply  say  I  think  that  defeated  my  party — that  letter  of 
President  Roosevelt. 

The  associate  counsel  of  our  association,  Mr.  Walter  G.  Merritt,  has 
prepared  a  brief  analysis  of  some  of  the  arguments  against  section 
266  of  the  Clayton  anti-injunction  bill,  which  cites  the  cases  and  will 
be  of  valuable  assistance  to  the  committee.  I  would  ask  leave  to 
insert  that  as  part  of  my  remarks,  for  your  information. 

Senator  Root.  That  may  be  inserted,  without  objection. 
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Mr.  Davenport.  The  analysis  is  as  follows: 

Anti-injunction  Lboislation. 

Some  argumeiite  directed  more  particularly  against  section  266c  of  the  **  Clayton  anti- 
injunction  bill "  (H.  R.  23635).  Prepared  by  counsel  for  the  American  Antiboycott 
Association. 

Full  text  of  the  bill  will  be  found  on  last  pages  of  this  pamphlet. 
The  proposed  measure,  among  other  things,  forbids  the  issuance  of  injunclaoiiB 

restraimng  any  person  or  persons — 

1.  From  stopping  work. 

2.  From  picKetin^. 

3.  From  persuading  any  other  person  to  cease  work  or  not  to  perform  work. 

4.  From  persuading  any  other  person  to  ceaae  patronizing  any  person. 
6.  From  giving  money  or  things  of  value  as  strike  benefits. 

These  matters  seem  innocent  enough  in  themselves  and  never  are,  and  never  should 
be,  enjoined  except  in  cases  where  thev  form  one  of  the  means  whereby  ill^al  and 
oppressive  conspiracies  are  enforced.  In  these  days  when  combinations  of  labor  are 
veritable  armies  in  discipline  and  numbers,  criminal  conspiracies  of  a  most  heinous 
character  may  have  no  other  basis  than  the  organized  withdrawal  of  patronage  or 
withdrawal  of  employees.  Barring  the  resort  to  violence  and  dynamite,  the  mat- 
ters mentioned  in  this  proposed  law  cover  the  whole  gamut  of  labor  conspiracies. 
You  might  as  well  pass  a  law  forbidding  the  issuance  of  injunctions  against  the  pur- 
chase or  owner^p  of  stock  when  you  know  that  it  is  the  principal  means  of  fostering 
dtmgerous  monopolies.  The  purchase  or  ownership  of  stock  or  a  manufacturing  plant 
seems  innocent  enough  in  itself,  as  well  as  does  persuasion  of  people  not  to  patronize 
or  not  to  work  for  given*  persons  under  given  circumstances,  but  the  use  of  these 
otherwise  innocent  means  oy  powerful  combinations  of  labor  and  capital  for  oppres- 
sive purposes  bring  about  grave  results  in  the  body  politic. 

*^No  conduct  h^si  such  an  absolute  privil^e  as  to  justify  all  possible  schemes  of 
which  it  may  be  a  part.  The  most  innocent  and  constitutionally  protected  of  acts  or 
omissions  may  be  made  a  step  in  a  criminal  plot,  and  if  it  is  a  step  in  a  plot,  neither 
its  innocence  nor  the  Constitution  is  sufficient  to  prevent  the  punishment  of  the  plot 
by  law."     (Aiken  v,  Wisconsin,  195  U.  8.,  194.) 

Strikes  or  boycotts  conducted  against  a  person  with  whom  there  is  a  trade  dispute 
are  one  thing,  but  secondary  strikes  and  boycotts  conducted  against  third  and  neutral 
parties  for  the  purpose  of  compelling  that  neutral  party  to  abandon  business  relations 
with  some  tMra  party  have  at  all  times  been  declared  illegal  and  are  fraught  with 
the  most  serious  consequences. 

The  organized  bestowal  and  withdraw^al  of  patronage  and  the  oiganized  bestowal 
and  withdrawal  of  labor  in  these  days  of  combinations  of  labor  and  capital  exercises 
a  potency  unequaled  by  any  other  form  of  combination.  By  these  methods  alone 
competition  is  stifled  and  monopoly  reaffirmed,  the  independent  trader  ruined  by 
the  trust,  and  the  nonunion  man  driven  from  his  trade  by  the  union.  Yet  it  is  pro- 
posed to  prohibit  a  court  of  equity  under  any  and  all  circumstances  from  restraining 
a  trust  or  a  union  or  anyone  from  inducing  any  combination  of  people  not  to  work  for 
or  patronize  any  other  person,  even  though  the  object  and  purpose  of  the  act  may 
be  some  heinous  trade  onense  contrary  to  die  public  policy  of  this  and  all  other  ages. 

We  are  not  discussing  existing  law,  which  offers  no  excuse  or  precedent  for  such 
xemarkable  measures.  Business  and  the  right  to  contract  with  employees  and  cos- 
tomers  has  always  been  defined  as  property,  and  attacks  upon  a  man's  property  are 
illegal.  The  bill  is  not  only  repugnant  to  all  sound  principles  of  law  and  funda- 
mental rights  of  property,  but  an  examination  of  the  facts  m  the  most  celebrated 
labor  cases  in  this  country  shows  the  alarming  practical  consequences  which  would 
follow  the  enactment  of  such  a  radical  and  revolutionary  measure.  Those  who  are 
too  ready  to  abandon  the  l^al  and  constitutional  principles  of  our  Government  have 
et  to  meet  the  eloquent  arguments  to  be  found  in  the  practical  situations  presented 
y  these  cases. 

Debs  Case  (158  U.  S.,  564.) 


I 


In  the  famous  Debs  case,  which  came  before  the  United  States  Supreme  Court  on 
contempt  proceedings,  ample  warning  is  to  be  found  against  the  enactment  of  this  law. 
Early  in  the  summer  of  1894  about  100,000  union  men  belonging  to  the  American 
Railway  Union  were  ordered  out  on  strike  on  some  24  railroads  centering  in  Chicago, 
in  order  to  compel  those  railroads  to  abandon  the  use  of  all  Pullman  cars  until  such, 
time  as  the  Pullman  Co.  would  accede  to  the  demands  of  its  employees.  It  was  not 
a  local  strike  limited  to  a  city  or  a  State,  but  a  vast  national  disturbance  extending 
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throughout  the  whole  Middle  West  and  far  West,  and  causing  lawlessnees  and  dis- 
order wherever  the  messa^^es  and  tel^rams  of  the  union  were  received.  The  avowed 
and  attained  object  of  this  combination  was  the  complete  paralysis  of  all  traffic  in 
that  section  of  tne  country.  To  understand  the  fiTa\ity  of  tne  situation,  one  should 
read  the  mass  of  letters  and  telegrams  that  passed  between  Attorney  General  Olney 
and  the  marshals  and  district  attorneys  of  Uie  many  States  and  Territories  frantically 
wiring  for  instructions  and  funds  to  enforca  the  laws  against  the  fast-spreading  dis- 
orders. Nothing  short  of  the  combined  force  of  our  Army  and  judiciary  was  able  to 
reestablish  the  supremacy  of  the  law  and  prevent  the  famine  which  already  threat- 
ened thousands  of^citizens  by  reason  of  the  complete  suspension  of  traffic.  The  main 
support  of  this  combination  which  threatened  the  i>eace  of  the  Nation  at  large  and 
which  clearly  violated  the  Sherman  antitrust  law  and  other  statutes  relating  to  inter- 
state commerce  was  the  fact  that  the  men  employed  by  the  railways  quit  T»ork  in 
concert  and  induced  others  to  quit  work  in  concert  in  order  to  attain  their  illegal 
purposes. 

One  not  familiar  with  this  crisis  in  our  national  history  might  feel  that  the  right  to 
quit  work  and  induce  others  to  quit  work  ought  never  to  be  enjoined,  but  reflection 
upon  this  alarming  combination  enforced  by  the  oiganized  withdrawal  of  labor, 
should  be  sufficient  to  show  the  dangers  of  any  law  wnich  attempts  to  deprive  the 
courts  of  equity  of  the  right  to  deal  with  such  a  situation.  When  this  case  came 
before  the  United  States  Supreme  Court,  that  coiurt,  speaking  through  Mr.  Justice 
Brewer^  considered  the  efficacy  and  leniency  of  preventive  relief  rather  than  resort 
to  criminal  or  military  law,  and  quoting  from  the  evidence  in  the  case,  said: 

''It  was  simply  the  United  States  courts  that  ended  the  strike.  Our  men  were  in  a 
position  that  never  ^ould  have  been  shaken  under  any  circumstances  if  we  had  been 
permitted  to  remain  upon  the  field  among  them.  Once  we  were  taken  from  the 
scene  of  action  and  restrained  from  sending  telegrams  or  issuing  orders  or  answerii^ 
questions,  then  the  minious  of  the  corporations  would  be  put  to  work.  Our  head- 
quarters were  temporarily  demoralized  and  abandoned  and  we  could  not  answer  any 
messages.  The  men  went  back  to  work  and  the  ranks  were  broken  and  the  strike 
was  broken  up,  not  bv  the  Army  and  not  by  any  other  power,  but  simply  and  solely 
by  the  action  of  the  Ignited  States  courts.'' 

The  learned  justice  then  proceeded  to  say: 

''The  outcome  by  the  very  testimony  of  the  defendants  attests  the  wisdom  of  the 
course  pursued  by  the  Government,  and  that  it  was  well  not  to  oppose  force  simply 
by  force,  but  to  invoke  the  jurisdiction  and  iudgment  of  those  tribunals  to  whom  b^ 
the  Constitution  and  in  accordance  with  tne  settled  conviction  of  all  citizens  is 
committed  the  determination  of  questions  of  right  and  wrong  between  individuals, 
masses  and  States." 

In  the  face  of  this  conclusive  testimony  that  the  injunction  is  not  only  the  most 
humane,  but  the  most  effective  way  of  handling  this  most  heinous  and  dangerous  of 
conspiracies,  how  can  any  legislature  conscientiously  destroy  it?  The  growth  of 
oiganized  labor  since  the  Debs  conspiracy  has  devised  and  made  possible  new  forma 
of  public  and  private  wrongs  of  this  kmd,  exercisins  greater  power  for  harm  and  calling 
for  suppression  by  the  same  remedies.  To  abanaon  these  remedies  is  to  surrender 
ourselves  to  the  onmipotence  of  these  combinations. 

Suppose  the  railway  unions  of  tiie  country  should  be  enlisted  in  a  movement  to 
unionize  the  shoe  trade  by  refusing  to  haul  any  cars  which  carried  open  shop  shoes, 
again  we  wotdd  be  confronted  with  the  alarming  disturbances  of  the  Debs  case  and  no 
injunction  could  issue  to  restrain  the  men  from  quitting  work  or  the  officers  from 
ordering  them  to  quit,  or  from  offering  the  men  lavish  strike  benefits  if  they  did  so 
quit 

Thomas  v.  Cincinnati,  etc.,  By.  Co.  (02  Fbd.,  818). 

The  distinction  between  an  ordinary  strike  to  benefit  the  strikers,  and  a  secondary 
or  sympathetic  strike  indulged  in  for  the  purposes  of  a  boycott,  was  made  clear  by 
President  Taft  when  he  was  a  Federal  judge.  In  the  case  of  Tliomas  v,  Cincinnati 
By.  Co.,  Judge  Taft  said: 

"It  was  a  Doycott.  The  employees  of  the  railway  companies  had  no  grievance 
against  their  employers.  Handling  and  hauling  PuOman  cars  did  not  render  their 
services  any  more  burdensome.  They  had  no  complaints  against  the  Pullman  cars 
as  cars.  Tliey  came  into  no  natural  relation  with  Pullman  in  handling  the  cars. 
He  paid  them  no  wages.  He  did  not  reeulate  their  hours,  or  in  any  way  determine 
their  services.  Simply  to  injure  him  in  nis  business,  they  were  incited  and  encour- 
aged to  compel  the  railway  companies  to  withdraw  custom  fiom  him  by  threats  of 
quitting  their  service  and  actually  quitting  their  service.  This  inflicted  an  injury 
on  the  companies  that  was  very  great,  and  it  was  unla^^ul,  because  it  was  witoout 
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lawful  excuse.  All  the  employees  had  the  right  to  quit  their  employment,  but  they 
had  no  right  to  combine  to  quit  in  order  therebjr  to  compel  their  employer  to  with- 
draw from  a  mutually  profitable  relation  with  a  third  person  for  the  purpose  of  injuring 
that  third  person,  when  the  relation  thus  sought  to  be  broken  had  no  effect  what- 
ever on  the  character  or  reward  of  their  service.  It  is  the  motive  for  quitting,  and 
the  end  sought  thereby,  that  makes  the  injury  inflicted  unlawful,  and,  the  combi- 
Bation  by  which  it  is  effected,  an  unlawful  conspiracy.  The  distinction  between 
an  ordinary  lawful  and  peaceable  strike,  entered  upon  to  obtain  concessions  in  the 
terms  of  the  strikers'  employment,  and  a  boycott,  is  not  a  fanciful  one,  or  one  which 
needs  the  power  of  fine  distinction  to  determine  which  Ib  which.  Every  laboring 
man  reco^izes  the  one  or  the  other  as  quickly  as  the  lawyer  or  the  judge.  Th» 
combination  under  discussion  was  a  boycott." 

Another  instance  of  a  strike  of  railway  employees  for  the  purpose  of  bovcotting 
the  cars  of  another  company  with  which  they  had  no  relations  is  the  case  of  Toledo 
<Sc  Ann  Harbor  R.  R.  v.  The  Penn  Co.  (54  Fed.,  730). 

Callan  v.  Wilson  (127  U.  S.,  540). 

In  the  famous  case  of  Callan  v.  Wilson  the  Supreme  Court  was  called  upon  to  deal 
with  a  labor  conspiracy  growing  out  of  the  operations  of  the  Knights  of  Labor,  where 
defendants  sought  to  prevent  certain  persons  from  pursuing  their  trade  and  calling  as 
musicians.    The  means  employed,  as  charged  in  the  information,  were  as  follows: 

"To  refuse  to  work  as  musicians  or  in  any  other  capacity  with  or  for  the  persons  first 
above  named  or  with  or  for  any  person,  firm,  or  corporation  working  with  or  employing 
them;  to  request  and  procure  all  other  members  of  said  oiganizations  and  all  other 
workmen  and  tradesmen  not  to  work  as  musicians  or  in  any  capacity  with  or  for  diem, 
or  eitiier  of  them,  or  for  any  person,  firm,  or  corporation  that  employed  or  worked  with 
them,  or  either  of  them;  and  to  warn  and  threaten  every  person,  firm,  or  corporation 
that  employed  or  proposed  to  employ  said  persons,  or  either  of  them,  that  if  thev  did 
not  forthwith  cease  to  so  employ  them  and  refuse  to  employ  them,  and  each  of  uiem, 
such  person,  firm,  or  corporation  so  warned  and  threatened  would  be  deprived  of  any 
custom  or  patronage^  as  well  from  the  persons  so  combining  and  conspiring  as  from  aU 
other  memoers  of  said  oiganization  in  and  out  of  the  District.'' 

The  defendants  were  foimd  guilty  in  the  police  court  of  the  District  of  Columbia  and 
were  duly  sentenced .  The  case  subsequently  came  before  the  United  States  Supreme 
Court  upon  a  writ  of  habeas  corpus,  the  defendants  claiming  that  the  offense  for  which 
tiiey  were  chaiged  was  not  a  petty  offense  which  could  be  tried  by  a  police  court  with^ 
out  a  jury. 

Concerning  this  combination,  Mr.  Justice  Harlan,  delivering  the  unanimous  opinion 
of  the  Supreme  Coiurt,  said: 

''A  conspiracy  such  as  is  charged  against  him  and  his  codefendants  is  by  no  means 
a  petty  or  trivial  offense.  *  *  *  It  is  an  offense  of  a  grave  character,  affecting  the 
public  at  large,  and  we  are  unable  to  hold  that  a  person  charged  with  having  committed 
it  in  this  District  is  not  entitled  to  a  jury  when  put  upon  his  trial." 

But  this  "offense  of  a  grave  character"  consisted  of  organized  efforts  to  withdraw 
patronage  and  withdraw  i&hor  from  anyone  who  employed  the  persecuted  musician. 
It  constituted  a  boycott  against  anyone  who  gave  bread  and  butter  or  honest  employ- 
ment to  a  hounded  man,  and  as  completely  deprived  t^t  man  of  liberty  and  property 
as  if  his  house  had  been  burned  ana  his  body  incarceated.  How  can  any  statesmaa 
who  understands  this  issue  deliberately  deprive  a  court  of  equity  of  its  power  to  arrest 
such  cruel  aggression?  Are  we  to  abandon  our  constitutional  theory  of  individual 
rights  by  destroying  the  only  remedies  which  protect  those  rights  from  utter  destruc- 
tion on  the  part  of  laige  and  powerful  combinations? 

Danburt  Hattbrs'  Case  (208  U.  S.,  274). 

In  the  Danbury  Hatters'  case  (Loewe  v.  Lawlor)  the  Supreme  Court  held  that  an 
interstate  boycott  conducted  by  and  through  the  American  Federation  of  Labor,  with 
its  2,000,000  members,  constituted  a  conspiracy  contrarv  to  the  terms  of  the  Sherman 
antitrust  law.  But  an  examination  of  tnis  case  will  show  that  the  principal  meana 
employed,  while  operating  in  a  way  to  outrage  the  sense  of  decency  and  justice  of  any 
fair  man,  were  lars^ely  the  means  which  the  proposed  law  seeks  to  remove  from  the 
domain  of  equitable  jurisprudence. 

The  Loewe  partnership  was  a  small  hat-manufacturing  concern  which  had  for  many 
years  maintained  relations  of  mutual  satiafoction^  trust,  and  confidence  with  its 
employees  aad  had  long  held  a  feeling  of  personal  interest  and  responsibility  toward 
those  employees,  which  feeling  was  reciprocated  by  them.  Within  about  one  week 
after  the  natters'  union  had  unionized  the  concern  of  H.  H.  Roeloffs  db  0>.,  of  Philii- 
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delphia.  by  means  of  a  destructive  interstate  boycott  lasting  nearly  a  year,  the  prin- 
cipal officers  of  the  United  Hatters  called  upon  the  Loewe  concern,  stating  that  '4ta 
day  had  arrived."  When  Mr.  Loewe  had  told  them  that  he  did  not  care  to  unionize 
the  concern,  the  union  officers  replied  that  they  would  then  use  force,  and  they  later 
reminded  Mr.  Loewe  that  it  had  cost  them  $40,000  to  imionize  the  Roeloffs  concern, 
which  was  a  wealthier  concern,  and  it  would  accordingly  be  impossible  for  him  to 
withstand  their  attack.  They  also  warned  Mr.  Loewe  not  to  trust  the  employees 
toward  whom  he  expressed  sucn  feelings  of  loyalty  and  confidence,  and  subsequently, 
after  ordering  a  strike  of  all  the  employees,  told  the  employees  tliat  Mr.  Loewe  woula 
forsake  them  and  they  would  be  deprived  of  their  living  if  tney  did  not  do  as  the  unioil 
told  thein  to  do. 

Following  the  strike  which  destroyed  the  concern's  business  oiganization  in  thd 
midst  of  the  busiest  season  of  the  year,  an  interstate  boycott  was  conducted  in  trade 
centers  throughout  the  length  and  breadth  of  the  Umted  States  by  means  of  the 
various  facilities  and  branches  of  the  American  Federation  of  Labor.  This  federation, 
which  employs  over  a  thousand  agents  or  organizers,  has  a  membership  of  nearly 
2,000,000  persons,  and  is  divided  and  subdivided  into  some  30,000  local  unions,  about 
30  State  federations  composed  of  all  the  imions  in  a  partucular  State,  and  over  500  city 
councils  composed  of  all  the  unions  in  a  particular  city.  It  is  (tirected  from  the 
National  Capital,  and  so  adjusted  and  subcuvided  that  tne  entire  force  of  organized 
labor  in  any  State  and  in  any  city  can  be  utilized  to  destroy  the  business  of  any  dealer 
who  continues  to  patronize  the  boycotted  manufacturer.  This  was  the  machine  that 
made  its  onslaught  on  the  Loewe  concern  and  all  who  persisted  in  remaining  its  cus- 
tomers. The  organizers  themselves  boasted  that  $100,000  had  been  appropriated  to 
accomplish  their  iniquitious  ends.  The  agents  of  the  United  Hatters  were  official 
oiganizers  of  the  federation  and  traveled  about  the  country  soliciting  wholesale  cus- 
tomers of  the  Loewe  concern  not  to  do  business  with  it  and  calling  upon  the  State 
federations  and  city  councils  to  destroy  the  business  of  those  dealers  who  refused.  In 
one  instance,  thousands  of  local  unions  were  enlisted  in  a  general  boycott  to  destroy 
the  business  of  one  wholesaler  who  persisted  in  purchasing  the  Loewe  liats,  and  numer- 
ous retailers  were  boycotted  by  State  federations,  city  councils,  and  hunoreds  of  local 
unions  because  they  purchased  hats  from  this  wholesaler  who  still  dealt  with  the 
Loewe  concern.  M!en  familiar  with  the  Loewe  system  of  making  shipments  were 
employed  as  spies  to  furnish  prompt  and  exact  information  as  to  the  destination  of  all 
consignments,  and  this  information  so  illicitly  secured  was  at  once  forwarded  by  post 
or  telegraph  to  the  city  councils.  State  federations,  or  traveling  organizers  in  that 
locality.  Woe  unto  the  consignee  if  he  was  one  of  those  dealers  who  had  previously 
promised  not  to  deal  with  the  Loewe  concern  in  order  to  avoid  the  destruction  of  his 
Business.  Under  such  circumstances,  the  delegates  gave  his  business  or  trade  what 
they  termed  ^'a  chunk  of  punishment." 

With  these  spies  on  the  trail  of  all  customers  and  powerful  organized  attacks  upon 
these  customers  in  all  the  trade  centers  ruin  was  as  certain  as  death.  In  one  year 
the  profit-and-loss  sheet  of  the  Loewe  concern,  which  formerly  showed  a  pront  of 
$27,(>0O,  was  so  affected  by  this  combination  that  it  showed  a  loss  of  $17,000.  All 
this  loss  was  infficted  because  of  the  concern's  refusal  to  force  nonunion  employees  to 
join  the  union,  and  the  principal  means  employed  were  inducing  the  men  not  to  woric 
for  the  Loewe  concern  and  inducing  organized  labor  and  the  trade  of  the  country 
not  to  deal  with  any  wholesalers  or  retailers  as  long  as  they  dealt  with  the  Loewe 
concern  or  any  dealer  which  purchased  of  it.  Concerning  tnis  combination,  which 
it  is  now  proposed  to  license  oy  the  enactment  of  the  proposed  bill,  the  Supreme 
Court  of  the  United  States  said: 

''The  combination  charged  falls  within  the  class  of  restraint  of  trade  aimed  at 
compelling  third  parties  and  strangers  involuntarily  not  to  engage  in  the  course  of 
trade  except  on  conditions  that  me  combination  imposes,  and  there  is  no  doubt 
that  (to  quote  from  the  well-known  work  of  Chief  Justice  Erie  on  Trade  Unions) 
'at  common  law  every  person  has  individuallv  and  the  public  also  has  collectively, 
a  right  to  reauire  that  Uie  course  of  trade  should  be  kept  free  from  unreasonable 
obstruction.'  '^ 

After  the  suit  was  started  under  the  Sherman  antitrust  law  the  boycott  continued 
with  unabated  fierceness  on  the  Pacific  coast,  and  it  was  necessary  for  Mr.  Loewe 
to  proceed  to  CalLtomia  in  order  to  there  secure  an  injunction,  whicn  was  ultimately 
issued  in  the  case  of  Loewe  v.  CaUfomia  State  Federation  oi  Labor  (139  Fed.,  71). 
In  Uiat  case  the  court  said: 

"The  defendants  contend  that  the  alleviations  of  the  bill  of  complaint  and  the 
supporting  affidavits  are  sufficient  to  justify  the  court  in  issuing  a  temporary  in- 
junction; that  it  does  not  appear  that  any  force,  threat,  or  intimidation  has  been  used 
Dy  the  defendant*-  to  enforce  the  alleged  Doycott  against  the  product  of  complainanta' 
factory;  that  all  has  been  done  by  the  labor  organizations  named  in  the  bill  has 
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been  to  urge  upon  the  friends  of  labor  to  use  their  patronage  for  the  benefit  of  labor; 
that  they  had  the  constitutional  right  to  do  this,  either  by  the  j)ublication  of  their 
views  upon  the  subject  or  b^  communicating  them  orally  to  their  friends  and  to  the 
public  generally.  But  can  it  be  truthfully  said  that  this  is  all  that  has  been  done  by 
the  defendants  and  those  who  have  acted  with  tiiem  in  enforcing  the  boycott  de- 
scribed in  the  bill  of  complaint?  Are  they  not  doing  something  more  than  speak, 
write,  and  publish  their  sentiments?  Are  they  not  using  the  power  of  their  combinea 
numbers,  acting  in  concert,  to  drive  the  Complainants  out  of  business  and  destroy 
their  property  unless  they  are  willing  to  surrender  the  control  and  management  of 
their  Dusmess  to  a  labor  organization?  Are  they  not  acting  in  combination,  not 
merely  for  the  ultimate  purpose  of  advancing  their  own  interests  as  workmen,  but  for 
t)ie  direct  and  immediate  purpose  of  injuring  the  complainants  in  their  business  and 
property?  If  these  questions  must  be  answered  in  the  affirmative — and  upon  ^e 
mcts  before  the  court  they  can  not  be  answered  otherwise — ^then  what  follows?  The 
weight  of  authority  is  that  these  acts  are  unlawful,  and  may  be  restrained  by  injunction. ' ' 
To  recount  the  facts  concerning  the  boycott  of  the  Bucks  Stove  A  Rsmge  Co.  bythe 
American  Federation  of  Labor  would  be  to  a  lai^  extent  a  repetition  of  the  Lcewe 
story,  with  its  unprovoked  assault,  and  ruinous  results  carried  on  by  an  oijganization 
of  such  p3wer,  omnipresence,  ana  vigilance  that  escape  or  defense  was  iiQpcssible 
unless  the  courts  exercised  their  usual  prerogatives  and  performed  their  usual  duties. 
Neither  criminal  prosecution  or  suits  for  damages  can  protect  the  victim  of  such 
assaults.  The  criminal  pr  secution  is  no  remedy  to  the  iniured  party  and  damage  suits 
are  inadequate,  because  the  defendants  are  insolvent,  tine  damages  unascertainable 
and  irreparable,  and  the  attack  continuous. 

Paine  Lumber  Co.  and  Others. 

In  the  case  of  the  Paine  Lumber  Co.  and  others,  now  pending  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  we  find  another  tvpe  of  com* 
binati  n  which  is  primarily  sustained  by  acts  which,  under  the  proposed  oill,  could 
not  be  enjoined.  The  carpenters'  union,  having  a  membership  of  200,000  and  being 
the  lai^st  union  in  the  United  States,  has  undertaken  to  unionize  all  woodworking 
concerns  throughout  the  United  States  by  calling  strikes  en  all  buildings  where 
materials  are  used  which  come  from  an  open  shop  and  fining  all  members  who  fail 
to  strike.  Large  sums  of  mcney  are  spent  in  the  employment  of  persons  who  trace 
out  the  origin  of  all  wood  materials  used  on  buildings  fc  r  the  purpose  of  striking  them 
and  indemiitely  suspending  the  completion  of  t£e  building  operation.    The  car- 

?mters'  union  nas  also  an  arrangement  with  the  Building  Traaes  Council  of  New 
ork  City  covering  more  than  30  different  building  trades'  unions,  whereby  all  of 
the  trades  on  any  building  will  strike  if  nonunion  carpenters  are  secured  to  install 
the  open-shop  woodwork  which  the  union  carpenters  refuse  to  install.  Through  the 
persistent  calling  of  strikes  by  this  union  most  of  the  large  builders  in  New  York 
City  on  the  island  of  Manhattan  have  been  coerced  to  enter  into  a  written  agreement 
not  to  purchase  any  trim  or  wood  materials  which  comes  from  any  shop  ttiat  does 
not  employ  union  labor  exclusively.  Certain  manu&cturing  woodworkers  who 
operate  so-called  union  shops  pursuant  to  the  rules  of  the  carpenters'  union  have 
made  a^^eements  with  the  carpenters'  union  to  the  effect  that  they  will  employ 
only  union  carpenters,  and  the  union  in  return  will  eliminate  nonunion  competition 
bv  refusing  to  work  upon  the  open-shop  materials  and  calling  strikes  on  all  buildings 
wnere  they  are  used.  These  union  manufacturers  have  discovered  what  many  other 
manufacturers  are  discovering — ^that  the  most  effective  form  of  combination  and 
monopoly  is  to  use  the  boycotting  and  striking  machinery  of  the  unions  to  destroy 
and  ruin  the  business  of  their  competitors.  They,  too,  have  their  own  spies  and  watch- 
men to  ascertain  where  the  nonunion  or  open-shop  material  is  being  sent  in  order 
to  furnish  the  union  with  this  information  and  insjst  upon  the  institution  of  strikes 
pursuant  to  their  aereements  and  arrangement.  By  this  combination  of  manufac- 
turers, builders,  and  the  unions,  all  brought  about  by  the  mere  act  of  quitting  work 
and  inducing  others  to  quit  work  upon  nonunion  material,  a  complete  monopoly 
has  been  established  on  the  island  of  Manhattan  which  prevents  any  nonunion  or 
open-shop  trim  being  there  used  and  forces  upon  that  community,  to  the  detriment 
of  all  other  persons,  whether  workingmen  or  not,  the  union-made  material  at  a  price 
25  to  50  per  cent  hogher  than  the  material  produced  by  the  open-shop  concerns  in 
the  country. 

In  this  instance  the  mere  act  of  quitting  work  and  inducing  others  to  quit  work  is 
the  means  of  foisting  a  dangerous  and  costly  monopoly  upon  the  x>eople  and  strikes 
are  called  for  the  purpose  of  stiffing  trade  and  commerce  in  violation  of  the  antitruflt 
laws.    Th»  customers  of  competing  manufacturers  are  compelled  by  threats  of  labor 
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troubles  and  the  exigencies  of  their  position  to  confine  their  purchases  exclusively  to 
the  combination  of  manu^turers  in  whose  behalf  the  carpenters'  union  is  striking. 
Back  of  this  combination  is  the  union's  purpose  of  driving  the  nonunion  man  out  of 
the  trade  by  refusing  to  work  on  any  building  where  he  is  employed  or  where  materials 
produced  by  anyone  who  operates  an  open  shop  are  being  lised.  Concerning  this 
combination  Judge  Ward^  rendering  a  decision  in  a  similar  case  (180  Fed.,  896)  against 
the  carpenters'  union^  said: 

"The  right  of  workingmen  to  unite  for  their  own  protection  is  undoubted^  and  so  is 
their  right  to  strike  peaceably  because  of  Grievances;  but  their  right  to  combme  for  the 
purpose  of  calling  out  the  workmen  of  other  employers  who  have  no  grievances  or  to 
threaten  owners,  ouilders,  and  architects  that  tneir  contracts  will  be  neld  up  if  they 
or  any  of  their  subcontractors  use  the  complainant's  trim  is  quite  another  affair.  To 
take  the  converse  of  the  proposition:  Will  the  defendants  admit  that  employers  may 
combine  to  prevent  any  employer  from  using  union  labor?  May  the  employers  agree 
not  to  sell  to  or  contract  with  anyone  who  deals  with  an  employer  who  uses  union 
labor? 

"Either  of  these  propositions  is  destructive  of  the  right  of  freemen  to  labor  for  or 
to  employ  the  labor  of  anyone  the  laborer  or  the  employer  wishes.  See  the  language 
of  Justice  Harlan  in  Adair  v.  United  States  (208  U.  S..  161,  174;  28  Sup.  Ct.,  277;  52 
L.  ed.,  436).  If  the  struggle  is  persisted  in  between  labor  and  capital  to  establish  a 
contrary  view,  ultimatoly  either  the  workmen  or  the  employers  will  be  reduced  to 
a  condition  of  involuntary  servitude." 

Newton  v.  Erick3on  (126  NI  Y.  Sufp.,  949). 

The  boycott  against  open-shop  woodwork  by  striking  against  all  builders  who  pur-^ 
chase  it  was  practiced  a«dnst  the  concern  of  Albro  J .  Newton,  in  Brooklyn .  That  com- 
pany refused  to  compel  its  employees  to  join  the  union,  and  the  carpenters'  union 
accordingly  institutea  strikes  against  every  Duilding  operation  in  the  borough  of  Brook- 
lyn where  the  materials  of  that  concern  were  being  used.  These  strikes  all  took  place 
on  or  about  the  same  day  and  were  aimed  at  the  use  of  the  Newton  material,  which  had 
been  contracted  for  months  prior  thereto  and  which  in  practically  every  instance  was 
largely  installed  in  the  builoings.  Every  carpenter  on  every  building  operation  quit 
work  on  the  orders  of  the  union  except  one  and  this  man,  who  was  then  acting  as  a 
superintendent  and  felt  that  he  could  not  abandon  his  post  because  of  the  general 
responsibilities  impooNBd  on  him,  was  fined  $25  and  subsequently  expelled  from  the 
umon.  When  the  strikes  were  instituted,  the  union  called  upon  uie  builders'  associa- 
tion to  sign  an  agreement  in  behalf  of  all  its  members  to  the  effect  that  no  nonunion 
material  would  thereafter  be  used  as  a  consideration  of  calling  off  the  strikes  and  allow- 
ing the  men  to  finish  these  nonunion  jobs.  At  this  critical  juncture  the  rights  of  the 
Newton  company  were  saved  by  an  injunction.  In  this  case,  as  in  most  of  the  cases 
involving  this  boycott  by  the  carpenters'  union,  the  journeymen  carpenters  themselves 
did  not  object  to  me  nonunion  material,  but  reluctantly  quit  work  on  orders  of  the  dele- 
gate because  of  the  fear  of  fine  and  expulsion  from  their  organization.  These  carpen- 
ters welcome  the  injunction  of  the  court,  which  prevents  their  being  interfered  with  by 
orders  of  the  delates  for  reasons  which  do  not  concern  the  conoitions  of  their  own 
employment.  Judge  Blackmar,  of  the  New  York  Supreme  Court,  rendered  an  opinion 
in  this  case,  in  which  he  said: 

"  Every  wrongful  deed  could  be  resolved  into  component  act  which  would  be  lawful 
if  directea  to  an  innocent  end.  The  moral  and  le^l  character  of  acts  depends  on  the 
end  sought  and  the  accompanying  motive  and  intent  *  *  *.  The  defendants' 
counsel  claims  that  the  strikes  were  in  and  of  themselves  lawful.  To  that  I  assent. 
He  claims  that  the  strikers  had  the  right  to  send  a  notice  of  their  intention  to  strike 
and  give  the  reasons  therefor.  To  that  also  I  assent.  But  these  acts  alone  do  not  con- 
stitute plaintiff's  cause  of  action.  His  cause  of  action  is  the  combination  to  invure  hia 
business.  This  case  is  nearly  akin  to  the  boycott  cases.  It  is  an  attempt  on  tne  part 
of  the  union  to  compel  builders  and  contractors  to  boycott  the  plaintiff  *  *  *.  The 
plaintiff  has  a  right  to  carry  on  business  as  absolute  as  the  right  of  the  workmen  to  con- 
trol their  time  and  labor.  This  right  is  a  property  right.  The  relations  of  a  dealer  to 
his  customers  and  to  the  trade  generally  is  called  good  will  and  is  property  which  the 
law  is  bound  to  protect.  There  is  no  branch  of  the  law  better  settled  than  the  juris- 
diction of  e<j[uity  to  protect  the  good  will  of  business  against  trespass  and  invasion  by 
its  writ  of  inj  unction.  This  property  is  of  a  peculiar  and  intangible  nature,  but  it  is  the 
Aubject  of  bargain  and  sale;  it  may  be  capitalized  as  the  basis  of  a  corporate  stock  issue; 
ana  it  is  often  the  most  important  asset  possessed  by  a  manufacturer  or  merchant. 
To  bring  an  obstinate  manufacturer  to  terms,  an  attack  on  his  good  will  would  be  fully 
as  effective  as  to  tear  down  his  factory  or  to  smash  his  machinery.    It  seems  to  me  that 
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a  combination  to  attack  the  plaintiff's  good  will  is  illegal,  and  the  illegality  is  not 
changed  by  the  innocence  of  the  means  used." 

There  may  have  been  a  dozen  cases  against  the  carpenters'  union  wh^re  injunc- 
tions have  been  issued  to  restrain  combinations  of  this  kind,  and  in  each  instance  the 
community  at  lar|ze  has  benefited  by  the  injunction  and  the  rights  of  all  parties  have 
been  treated  justly t  In  many  cities  the  cooperation  between  this  union  and  the 
other  building-trades'  unions  make  it  practically  impossible  to  erect  a  building  in  the 
face  of  their  combined  opposition,  so  that  the  complete  exclusion  of  opennshop  mate- 
rials and  an  iron-clad  monopoly  in  favor  of  the  union  shops  is  assured  unless  the  courts 
intervene.  The  island  of  Manhattan,  New  York,  and  San  Francjsco  furnish  ample 
proof  of  this  assertion. 

BniLDINO-TBADBS  DEPARTMENT  AND  MbTAL-TraDBS  DbPABTMBNT  OV  THE  AMERICAN 

Federation  of  Labor. 

The  present  organization  of  the  American  Federation  of  Labor  shows  how  this  com- 
bination not  to  nandle  or  work  upon  materials  of  open  shops  may  be  carried  to  a 
still  further  extent  and  may  be  the  means  of  fastening  upon  the  people  a  stiU  more 
serious  monopoly  witJi  incr^ising  cost  to  the  public.  Tne  various  national  unions 
engaged  in  the  building  business,  including  some  20  in  all,  have  formed  themselvee 
into  a  department  chartered  by  the  American  Federation  of  Labor  and  known  as  the 
building-trades  department  of  the  American  Federation  of  Labor.  This  department 
has  a  membership  of  about  400,000  and  is  composed  of  local  building-trade  coimcils 
in  different  parts  of  the  country,  which  coimcils  are  made  up  of  the  load  unions  of  the 
building-trades  unions  in  the  particular  locality  where  the  council  is  situated  and  are 
in  a  position  to  act  concertedl^  and  speedily  in  all  matters  which  involve  their  inter- 
ests and  at  any  time  to  call  strikes  upon  buildings  where  any  nonunion  or  open-shop 
materials  are  being  utilized. 

The  various  metal  trades  of  the  American  Federation  of  Labor  have  also  organised 
what  is  known  as  the  metal-trades  department  of  the  American  Federation  of  Labor, 
composed  of  about  12  national  unions  eneaged  in  metal  trades  and  also  having  local 
metal-trades  councils  in  various  parts  of  the  country  where  building-trade  operations 
are  conducted.  This  department  has  a  membership  of  about  250,000  and  has  passed 
resolutions  not  to  work  on  or  in  connection  with  any  buOding  where  nonunion  mate- 
rials are  being  utilized.  It  has  also  made  an  agreement  with  the  building-tradee 
department  whereby  the  building-trades  department  will,  on  the  demand  of  the 
metal-trades  department,  cooperate  with  the  metal-trades  department  in  calling 
strikes  on  any  buildings  where  metal  materials  are  being  usea  from  any  nonunicm 
concern. 

The  operations  of  this  stupendous  combination  of  building  trades  and  metal  trades 
have  been  recently  centered  a^inst  a  nianufacturer  of  ice  machinery  who  gave  the 
unioius  permission  to  organize  his  mill  while  refusing  to  force  his  employees  to  become 
union  men.  The  metal  trades  department  being  unsuccessful  in  persuading  the  men 
to  join  the  union,  has  undertaken  to  marshal  the  full  power  of  that  department  and 
the  building  trades  department  against  this  manufacturer  and  his  nonunion  employees 
by  keeping  a  careful  watch  over  all  shipments  made  by  the  concern,  and  issuing 
strike  orders  to  the  Ixade-union  councils  in  the  localitv  where  the  goods  are  to  be  used. 
In  this  way  strikes  of  all  trades  are  promptly  called  on  all  buildings  where  the  ice 
machinery  of  this  concern  is  being  installea,  and  the  boycott  is  being  prosecuted  from 
the  Pacific  to  the  Atlantic  coast  and  from  the  Gulf  to  Canada.  How  unjust  and  de- 
structive of  trade  is  a  strike  instituted  in  Seattle  because  certain  materials  are  being 
used  from  some  concern  in  an  Eastern  State  which  refuses  to  discriminate  against  non- 
union labor.  One  is  appalled  at  the  ramifications  and  extent  of  this  tremendous  com- 
bination and  the  great  power  it  can  exercise  by  interrupting  and  disturbing  building 
operations.  No  sale  or  general  contract  escapes  its  detection,  and  the  certainty^ 
costly  strikes  against  all  of  the  manufacturer's  customers  becomes  a  deadly  blight 
against  its  good  will.  It  is  notable,  however,  that  the  principal  means  adoptea  to 
enforce  this  destructive  work  is  the  mere  quitting  of  work  and  inducing  others  to  quit. 
If  the  proposed  bill  is  enacted  what  preventive  relief  will  remain  to  protect  the  manu- 
facturer and  nonunion  man  from  the  irresistible  force  of  this  comoination? 

SYMPATHETIC  STRIKES. 

There  is  another  varietyof  sym^thetic  strikes  which  at  times  threatens  the  peace 
and  order  of  our  foremost  cities.  This  is  a  strike  which  disrupts  the  relations  of  neutial 
employers  and  employees  who  occupy  a  position  of  mutual  satisfaction  and  con- 
tentment, for  the  purpose  of  creating  a  public  disturbance  and  paralyzing  mercantile 
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activitiee  until  such  time  as  the  public,  torn  sheer  terror,  will  compel  some  other 
group  of  employers  and  employees  to  settle  their  disputes. 

Thus,  when  the  express  drivers  of  New  York  City  struck,  the  union  daily  threatened 
to  order  a  strike  of  all  teamsters  employed  by  the  merchants  of  that  great  citv  until 
Buch  time  as  the  express  companies  would  yield  to  the  demands  of  its  employees. 


the  weak-hearted  would  demand  a  surrender  to  the  aggressors  who  were  injuring  their 
business.  This  strike  against  local  industries  was  laively  unsuccessful,  and  the  union 
then  threatened  to  follow  it  by  a  strike  called  by  the  State  Federation  of  Labor  against 
all  industries  throughout  the  entire  State.  While  the  State-wide  strike  never  took 
place,  full  authority  to  call  it  was  placed  in  the  leaders'  hands  and  it  was  daily  threat- 
ened. In  this  wav  the  public  is  coerced  in  self-defense  to  side  with  the  aggressor  in  a 
dispute  with  which  it  has  no  direct  connection,  and  in  the  same  way,  peace  and  order 
ana  the  stability  of  government  itself  are  severely  shaken.  In  war  the  rights  of  neu*- 
trals  and  noncombatants  are  respected,  but  in  industrial  strife  such  sympathetic 
Btrikes  as  took  place  in  Philadelphia  disrupt  the  peaceful  relations  of  thousands  ol 
law-abiding  ana  contoited  citizens  by  ordering  unwilling  and  satined  employees  out 
on  strike  for  the  purpose  of  coercing  public  opinion.  iVlien  one  reflects  upon  the 
enormous  loss,  bitterness,  and  disturbance  which  follows  every  strike,  one  can  not 
hesitate  in  saying  that  the  infliction  of  such  a  strike  upon  employera  and  employees 
who  have  no  quarrel  with  each  other  is  a  public  wrong  of  great  concern  which  diould 
be  stopped  by  enjoining  the  agitators  from  such  interference.  It  ought  to  be  possible 
for  any  noncombatant  employer  to  enjoin  the  oflicers  of  the  union  from  ordering  his 
men  out  on  strike  for  any  suai  unjustifiable  puipose,  and  none  would  welcome  such 
injunction  more  than  the  rank  and  file  of  the  imions. 

The  proposed  measure  would  deprive  the  court  of  equity  of  the  only  remedy  by 
which  the  rights  of  these  noncombatant  employers  and  employees  and  tne  public  can 
be  protected,  and  would  lead  to  more  alarming'disturbances  o/  this  kind  thin  we  have 
hitnerto  experienced. 

Erdman  y«  MrrcHSLL  (207  Penn.,  79). 

In  the  case  of  Erdman  v.  Mitchell,  decided  by  the  Supreme  Court  of  the  State  d 
Pennsylvania,  may  be  foimd  an  example  of  oppression  of  a  nonunion  man,  or  member 
of  a  rival  union,  by  the  repeated  institution  of  strikes  upon  all  buildings  where  he 
was  employed.  The  plaintiff  refused  to  join  the  union,  and  the  defendants  undertook 
to  compel  nim  so  to  do  or  drive  him  from  the  trade.  It  was  like  the  boast  of  the  presi- 
dent ox  (he  teamsters'  union  that  *'  every  man  must  join  the  union  or  go  to  the  hospital,'' 
only  in  this  case  he  was  to  be  sent  to  the  poorhouse.  This  entire  outrage  was  based 
upon  a  combination  of  men  quitting  work  and  inducing  others  to  ^uit  work  wherever 
the  plaintiff  was  employed,  and  completely  destroyed  the  plaintiff's  right  to  earn  a 
living  at  his  trade.  Concerning  this  combination  which,  under  the  proposed  bill, 
could  not  be  enjoined,  the  court  said: 

''The  right  to  the  free  use  of  his  hands  is  the  workman's  property,  as  much  as  the 
rich  man's  right  to  the  undiHturbed  income  from  his  factory,  houses,  and  lands.  Bv 
his  work  he  earns  present  subsistence  for  himself  and  family.  His  savings  may  result 
in  accumulations  which  will  make  him  as  rich  in  houses  and  lands  as  his  employer. 
This  right  of  acquiring  property  is  an  inherent,  indefeasible  right  of  the  workman. 
To  exercise  it,  he  must  nave  the  unrestricted  privilege  of  working  for  such  employer 
as  he  chooses,  at  such  wages  as  he  chooses  to  accept.  This  is  one  of  the  rights  guar- 
anteed him  by  our  declaration  of  rights.  It  is  a  right  of  which  the  legislature  can  not 
deprive  him,  one  which  the  law  of  no  trades-union  can  take  from  him,  and  one  which 
it  18  the  bounden  duty  of  the  coui'ts  to  protect.  The  one  must  concerned  in  jealously 
maintaining  this  freedom  is  the  workman  himself.    *    *    * 

''Trades-unions  may  cease  to  work,  for  reasons  satisfactory  to  their  members:  but 
if  they  combine  to  prevent  others  from  obtaining  work  by  threats  of  f\  strike,  or  combine 
to  prevent  an  employer  from  employing  others  by  threats  of  a  strike,  they  combine  to 
accomplish  an  unlawful  purpose — a  purpose  as  unlawful  now  as  it  ever  was,  though  not 
punishable  by  indictment.  Such  comoination  is  a  despotic  and  tyrannical  violation 
of  the  indefeasible  ri^ht  of  labor  to  acquire  property,  which  courts  are  bound  to  restrain. 
It  is  utterly  subvernive  of  the  letter  and  spirit  of  the  declaration  of  rights.  If  such 
combination  be  in  accord  with  the  law  of  the  trades  Union,  then  that  law  and  the 
oisanic  law  of  the  people  of  a  free  commonwealth  can  not  stand  together.  One  or  the 
ower  must  go  down." 
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Employing  Printers'  Club  v.  Dr.  Blosser  Co.  (50  S.  E.  Rep.,  353,  6a.). 

In  the  case  of  the  Employing  Printers'  Club  v. 'Dr.  Blot»er  Co.,  the  Supreme  Court 
of  Georgfia  discusnes  a  combination  of  membera  of  the  printers'  club  to  stifle  competi- 
tion, maintain  prices,  and  deHtroy  competitive  bids  for  city  work.  After  a  bid  was 
made  by  one  member,  all  other  memben?  were  bound  to  name  a  bid  of  an  equal  or 
higher  price.  £^T;h  member  was  to  have  his  turn  in  doing  the  work  and  was  to  add 
10  per  cent  to  the  usual  price.  The  plaintiff,  objecting  to  this  combination,  tried  to 
do  work  independently  and  was  fined  a  large  sum  of  money  for  taking  a  contract  in 
violation  of  the  niles  of  the  association .  He  subsecj  uen tly  resigned  from  the  association 
and  was  tiiien  told  that  unless  he  paid  his  fine  and  came  back  to  the  club,  all  union 
labor  which  controlled  the  printing  trades  in  Atlanta  would  be  called  out  of  his  shop. 
A  timely  injunction  saved  the  day. 

This  case  is  a  remarkable  example  of  the  way  in  which  employers'  combinations 
utilize  tiie  power  of  the  unions  to  destroy  the  business  of  all  competitors  who  do  not 
submit  to  and  observe  the  rules  of  their  illegal  combination.  Tne  principal  power 
behind  this  combination  of  printers  which  had  for  its  purpose  the  exaction  of  extor- 
tionate fees  from  the  municipality  and  all  other  customers,  was  based  upon  the  fact 
that  the  unions  of  a  community  would  at  any  time,  on  the  instigation  of  the  employero' 
combination,  order  strikes  against  any  printer  who  did  not  conform  to  the  iniquitous 
and  the  illegal  rule  of  the  emj^oyen'  combination.  Under  the  law  passed  bv  Con- 
gress, no  effective  injunction  cowd  be  issued  to  restrain  this  undoubted  and  dagrant 
wrong,  and  while  the  combination  would  be  still  illegal,  the  principal  means  of  enforc- 
ing it  could  not  be  stopped. 

PuRiNOTON  V.  HiNOHLiFF  (76  N.  E.  Rbp.,  47,  III.). 

In  the  case  of  Purington  v.  Hinchli£F,  decided  by  the  Supreme  Court  of  Illinois, 
the  plaintiff  was  a  manu^turer  of  brick  in  Cook  County,  and  was  attacked  by  a  com- 
bination known  as  the  Brick  Manufacturers'  Association.  This  combination  pro- 
duced 95  per  cent  of  the  brick  in  said  county  and  had  an  arrangement  with  the  Brick-* 
layers'  Union  wheroby  the  hod  carriers  and  bricklayers  would  not  handle  the  brick 
made  by  any  manufacturer  who  was  not  a  member  of  said  association.  Through 
the  operations  of  this  combination,  the  plaintiff's  business  was  ruined  and  the 
monopoly  of  the  defendants  established.  This  case  is  another  example  of  the  way 
in  which  manufacturers  who  desire  to  throttle  competition  and  maintain  monopoly 
may  destroy  their  competitors  through  inducing  the  members  of  the  powerful  labor 
unions  not  to  handle  or  work  upon  materials  produced  by  their  competitors.  Under 
the  proposed  law,  this  weapon  of  monopoly  which  is  becoming  more  common  and 
inore  enective,  could  no  loiter  be  reached  by  our  equity  courts,  which  are  the  prin- 
cigJ  resort  against  monopoly.    »    »    ♦ 

These  cases  cited  aro  but  illustrations  of  the  multiplicity  of  dangerous  combinations^ 
menacing  rights  of  liberty  and  property  throughout  the  United  States.  The  associ- 
ations which  conduct  them  have  never  been  in  danger  of  dissolution  or  weakening 
on  account  of  the  use  of  injimctions,  but  the  country  has  been  and  still  is  in  srave 
danger  from  the  spirit  of  Lftwlessness  and  irresponsibility  which  dominates  tnem. 
With  such  unprecedented  organizations,  having  as  many  tentacles  as  the  octopus,  it 
is  a  poor  time  to  weaken  any  oranch  of  our  Government,  when,  on  the  contrary,  there 
never  was  a  greater  need  for  governmental  interference.  Interstate  boycotts  which 
marshal  an  organization  of  2,000,000  men  against  one  small  manufocturer,  strikes 
which  disrupt  all  building  operations  throughout  the  United  States  where  open-shop 
materials  are  being  used,  organized  espionage  to  enforce  these  boycotts,  the  complete 
disruption  of  business  between  noncombatant  employees  and  employees  in  our  cities, 
and  tne  use  of  strikes  and  boycotts  against  competitors  in  order  to  stifle  competition 
and  enforce  monopoly — these  are  trade  offenses  too  numerous  and  too  serious  to  permit 
them  to  go  unrestrained. 


[H.  R.  23635,  Sixty-second  Congress,  second  session.] 

A  BILL  To  amend  an  act  entitled  "An  act  to  codify, revise,  and  amend  the  laws  relating  to  the  Judiciary," 

approved  March  third,  nineteen  hundred  and  eleven. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled ^  That  section  263  of  tne  act  entitled  "An  act  to  codify,  rovise, 
and  amend  the  laws  relating  to  the  judiciary,''  approved  March  third,  nineteen  hun- 
dred and  eleven,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows,  and 
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tttfLt  aaid  act  be  further  amended  by  inserting  after  section  266  thereof  three  new  sec- 
tions, to  be  numbered^  respectively,  266a,  266b,  266c,  reading  as  follows: 

"rao.  263.  That  no  injunction,  whether  interlocutor]^  or  permanent,  in  cases  other 
than  those  described  in  section  266  of  this  title,  shall  be  issued  without  previous  notice 
and  an  op])ortunity  to  be  heard  on  behalf  of  the  parties  to  be  enjoined,  which  notice, 
together  with  a  copy  of  the  bill  of  complaint  or  other  pleading  upon  which  the  appli- 
cation for  such  injunction  will  be  based,  shall  be  served  upon  the  parties  sought  to  be 
enjoined  a  reasonable  time  in  advance  of  such  application.  But  if  it  shall  appear  to 
the  satisfaction  of  the  court  or  judge  that  immeaiate  and  irreparable  injur]^  is  likely 
to  ensue  to  the  complainant,  and  that  the  givine  of  notice  of  the  application  or  the 
delay  incident  thereto  would  probably  permit  the  aoing  of  the  act  sought  to  be  restrained 
before  notice  could  be  served  or  hearing  had  thereon,  the  court  or  judge  may,  in  his 
discretion,  bsue  a  temporary  restraining  order  without  notice.  Every  such  order  shall 
be  indorsed  with  the  date  and  hour  of  issuance,  shall  be  forthwith  entered  of  record, 
shall  define  the  injury  and  state  why  it  is  irreparable  and  why  the  order  was  granted 
without  notice,  and  shall  by  its  terms  expire  within  such  time  after  entry,  not  to 
exceed  seven  days,  as  the  court  or  judge  may  fix,  unless  within  the  time  so  fixed  the 
order  is  extended  or  renewed  for  a  like  period,  after  notice  to  those  previously  served , 

Sany,  and  for  good  cause  shown,  and  the  reasons  for  such  extension  shall  be  entered 
record. 

''Sec.  266a.  That  no  restraining  order  or  interlocutorsr  order  of  injunction  shall 
issue  except  upon  the  giving  of  security  by  the  applicant  in  such  sum  as  the  court  or 
judge  may  deem  proper,  conditioned  upon  the  payment  of  such  costs  and  damages  as 
may  be  incurred  or  suffered  by  any  party  who  may  be  found  to  have  been  wrongfully 
enjoined  or  restrained  thereby. 

^'Sbc.  266b.  That  every  order  of  injunction  or  restraining  order  shall  set  forth  the 
reasons  for  the  issuance  of  the  same,  snail  be  specific  in  terms,  and  shall  describe  in 
reasonable  detail,  and  not  by  reference  to  the  bill  of  complaint  or  other  document, 
the  act  or  acts  sought  to  be  restrained;  and  shall  be  binding  only  upon  the  parties  to 
the  suit,  their  agents,  servants,  employees,  and  attorneys,  or  those  in  active  concert 
with  them,  and  who  ^all  by  personal  service  or  otherwise  have  received  actual  notice 
of  the  same. 

'*Sbg.  266c.  That  no  restraining  order  or  injunction  shall  be  granted  by  any  court 
of  the  United  States,  or  a  judge  or  the  judges  thereof,  in  any  case  between  an  employer 
and  employees,  or  between  employers  and  employees,  or  between  employees,  or 
between  persons  employed  and  persons  seeking  employment,  involving  or  growing 
out  of  a  dispute  concerning  terms  or  conditions  of  employment,  unless  necessary  to 
prevent  irreparable  injury  to  property  or  to  a  property  right  of  the  party  making  the 
application,  for  which  injury  there  is  no  adequate  remedy  at  law,  and  such  property 
or  property  right  must  be  described  with  particularity  in  the  application,  which 
must  be  written  and  sworn  to  by  the  applicant  or  by  his  agent  or  attorney. 

**And  such  restraining  order  or  injunction  shaU  prohilnt  anypenon  or  persons  from 
terminating  any  relation  of  employment  ^  or  from  ceasing  to  perwrm  any  work  or  tabor  ^ 
or  from  recommending ,  advising^  or  persuading  others  by  ]feaceful  means  so  to  do;  or  from 
attending  at  or  near  a  house  or  place  where  any  person  resides  or  workSy  or  carries  on  bust' 
nesSf  or  happens  to  he  for  thefnrpose  of  peacefxdly  obtainina  or  communicating  informal- 
tion^  or  of  peaceftdly  persuading  any  person  to  work  or  to  abstain  from  working:  or  from 
ceastng  to  patronize  or  to  employ  any  party  to  such  dispute;  or  from  recommending^  adviS" 
inq,  or  persuading  others  by  peacefiU  means  so  to  do;  or  from  paying  or  giving  to  or  with' 
holding  from  any  person  engaged  in  such  dispute  any  strike  benefits  or  other  moneys  or 
things  of  value;  or  from  peaceably  assembling  at  any  place  in  a  lawful  manner  and  for 
lawful  purposes;  or  from  doing  any  act  or  thing  which  might  lawfully  be  done  in  the 
absence  of  such  dispute  by  any  party  thereto.*^ 

Mr.  Davenport.  I  think  I  have  said  all  I  care  to  say  upon  the  sub- 

i'ect,  except  that  I  have  here  collected  the  activities  of  tne  American 
i'ederation  of  Labor  during  a  period  of  five  years  in  declaring  boy- 
cotts and  prosecuting  those  boycotts,  enforcing  them,  and  the  mstru- 
mentalities  they  employ.  They  are  collected  from  the  American 
Federationist. 

A  concern  is  marked  for  destruction.  It  has  incurred  in  some  wav 
the  ill-will  of  the  organization.  A  re^ar  proceeding  is  had  bv  which 
that  concern  is  put  upon  the  unfair  list  oi  the  American  Feaeration 
of  Labor.  This  nas  stopped  since  we  got  the  injunction  in  the  Bucks 
Stove  &  Range  case,  so  far  as  publication  is  concerned.    But  if  this 
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law  should  be  passed,  and  it  was  of  any  validity,  those  activities 
would  immediately  be  resumed. 
This  is  a  specimen: 

NOnCB. 

WA0HmoTOK,  D.  C,  September  25, 1907.  ' 
To  aU  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt 
at  settlement,  the  following  concerns  have  been  declared  unfair. 

Then  follows  a  list  of  concerns  and  then  the  following: 

Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  lefona 
press  pleaae  coay. 

Fraternally,  yours,  Samuel  GtOiipkrs. 

Fretident  American  Federation  o/LaboTp 

'  They  had  an  army  of  men,  1,200  of  them,  called  organizers,  and 
their  business  was  to  report  what  was  being  done  wim  these  boy* 
cotts,  in  order  to  report  to  Mr.  Gompers.  Here  is  an  extract  froiQ 
the  American  Federationist  for  the  month  of  February,  1902: 

VtiOBIDA. 

jAOKsomnudu  *" 

Organizer  reports:  ''AU  American  Federation  of  Labor  boycotts  ate  observed/' 

n.UN0I8. 

Blub  Island.  Organizer  rei)orts:  "Ail  boycotts  are  being  pushed." 
Another  organizer  reports:  "AU  American  Federation  of  Labor  boycotts  aro 
observed." 

DBCATUB. 

Organizer  reports:  '  'AU  American  Federation  of  Labor  boycotts  are  being  pushed'*-^ 

And  so  on. 

In  this  list  there  are  probably  a  dozen  pages  just  like  that,  covering 
the  entire  country,  containing  reports  of  organizers  that  they  ar6 
pushing  these  boycotts.  The  instructions  of  the  convention  were 
that  they  must  be  pushed. 

Then  I  have  selected  here  a  list  of  all  the  concerns  that  were  for^ 
mally  put  upon  the  boycott  list  of  the  American  Federation  of  Labor 
to  be  boycotted. 

Senator  Root.  That  is  the  unfair  list  % 

Mr.  Davenport.  The  unfair  Ust.  Thev  are  first  declared  to  b6 
unfair  formally;  then  they  are  put  upon  this  list.    There  are  several 

Sages  of  this  list.    It  took  a  good  deal  of  labor  to  collect  this.    It  is 
one.    It  would  be  very  useiul.    It  is  a  sociological  curiosity  any- 
way.   I  would  ask  that  these  might  be  inserted  in  the  record  as  & 
part  of  my  remarks,  for  preservation. 
Senator  Root.  You  may  do  that,  without  objection. 
Mr.  Davenport.  The  information  is  as  follows: 

[Extract  from  American  Federationist,  October  nuniber,  1907,  p.  814.] 

NoncB. 

WASHuroTON,  D.  0.,  September  gSf  i9C7. 
To  all  affiliated  uniom: 

At  the  request  of  the  unions  interested,  and  after  due  inveatigatioii  and  attempt  at 
settlement,  tJie  following  concerns  have  been  dedaied  unfair: 
The  Hickman-Eboert  Co.,  Owensboro,  Ky. 
Owensboro  Wagon  Co.,  Owensboro,  Ky. 
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F.  A.  Ames  Co.,  Owenflboro,  Ky. 

Saks  &  Co.»  Washington,  D.  C,  New  York  City,  and  Indianapolis,  Ind. 
Lambertville  Rubber  Co.,  Lambertville,  N.  J. 
Jones  Lamb  Co.,  Baltimore,  Md. 

Rosentliai  Co.,  New  York  City,  manufacturers  of  the  Bill  Du^ui,  King  Alfred, 
Peiper  Haidseick,  Joe  Walcott,  Big  Bear,  Diamond  D,  £1  Tmado,  Jack  Dare, 
Little  Alfred,  Club  House,  Our  Bob,  1105  Royal  Arcanum  cigars. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  luod  labor  and  reform 
press  please  copv. 

Fratemioly,  yours,  ^  Samuel  Gohpebs, 

Prendent  American  Federation  of  Labor. 

[Extract  from  American  Federatkmist,  July  mimber,  1907,  p.  4taj 

NOTICE. 

Wabbznckton,  D.  C,  JwMiS,  t907. 
To  aU  afiUated  ufiiofM.* 

At  the  request  of  the  union  interested,  and  after  due  investigatioB  and  attempt  al 
settlement,  the  followii^  concern  has  been  declared  unfair: 
Indurated  Fibre  Ware  Co.,  Lockport,  N.  Y. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fraternally,  yours,  Samuel  Gompers, 

Presidmt  American  FederalHon  of  liObor, 

[Extract  from  American  TadwatkmJBt,  May  number,  1007,  p.  3M.] 

MnCUL  NOTICE. 

Washinotok,  D.  C,  April  tS,  1907. 
To  aU  affiliaUd  unioru: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
■ettlement,  the  following  concerns  have  been  declared  unfair: 
Home  Stove  Works,  Indianapolis,  Ind. 

A.  Van  Buren  Co.,  New  York  City. 

New  York  Bill  PoetLog  Co.,  New  York  City. 
J.  J.  Keeley,  New  York  City. 
F.  W.  Rauskolb,  Boston,  Mass. 

B.  Kuppenheimer  &  Co.,  Chici^,  111. 
Buck's  Stove  dk  Range  Co.,  St.  Louis,  Mo. 
Vallesr  City  Milling  Co.,  Grand  Rapids,  Mich. 

Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
papers  please  copy. 

Fraternally,  youis,  Samuel  Gojcpbbb. 

Pruident  American  Federation  ofLahon 


[Extract  from  American  Federationist,  Janoary  nomber,  1907,  p.  49.] 

NOTICE. 

Washington,  D.  C,  December  tS,  1906, 
To  aU  affiliated  unions: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt  ai 
settlement,  the  following  concern  has  been  declared  unfair: 
Henry  H.  Roelofs  &  Co. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fraternally,  youis,  Sakuel  Gompebe, 

President  American  Federation  of  Labor, 

[Extract  from  American  Federationist,  November  nomber,  1906,  p.  9ia] 

SPECIAL  NOnCB. 

Waehinqton,  D.  C,  October  9S,  1906. 
To  all  affiliated  unioru: 

At  the  request  of  the  unions  interested,  and  after  due  consEderition  and  attempt  at 
setUement,  the  foUowing  concerns  have  been  declared  unfair: 
Caibondsle  Machine  Co.,  Carbondale,  Pa. 
United  States  Heater  Co.,  Detroit,  Mich. 
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Standard  Sewing  ICachlne  Co.,  Cleveland,  Ohio. 
Manitowoc  Dry  Dock  Co.,  Manitowoc,  Wis. 
SecretarieB  are  requested  to  read  this  notice  at  union  meeting!,  and  labor  and  reform 
presB  pleaae  copy. 

Fraternally,  yours,  Samubl  Qompsbs, 

Pretideni  American  FederaUon  of  Labor. 

[Bxtnot  from  AnMyWui  Fedcntkoiit,  September  number,  1906,  p.  711.] 

SPBOIAL  NOTICE. 

Washinqton,  D.  C,  Augutt  tS^  1906. 
To  all  affiliaUd  unUmi: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concern  has  been  declared  unfair: 
Lindsay  Wire  Weaving  Co.,  Collinwood,  Ohio. 
Secretaries  are  requeetedto  read  this  notice  at  union  meeUngs,  and  labor  and  reform 
press  please  copv. 

Fraternally,  youn,  Sahubl  Gompbbs, 

Preiidenl  Ammean  Ftdiration  of  IMor, 

[Bztraot  from  Amerkii  Federatiooist,  August  number,  1906,  p.  604.] 

SPBCIAL  NOnCB. 

WAamNQTON,  D.  C,  Jufy  tS,  1906. 
To  aU  affiliated  unione: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  aft 
settlement,  the  following  concerns  have  been  declared  unfair: 
The  Ideal  Manufacturing  Co.,  Detroit,  Midi. 
Reddington  Hotel,  Wilkes-Barre,  Pa. 
HattonlSrick  Co.,  Kingston,  N.  Y. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  Samubl  Qohpbrs, 

PreeiderU  Arneriean  Federation  of  Labor. 

[Extract  ftom  Arneriean  FedecationJst,  May  number,  1906,  p.  338.] 

NOTIOB. 

Washinqton,  D.  C,  April  t5, 1906m 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
Finch  Distillins  Co.,  Pittsburgh,  Pa. 
J.  N.  Mockett,  Toledo,  Ohio. 
New  York  Knife  Co.,  Walden,  N.  Y. 

Jackson,  Portland  Peninsular  Cement  Co.,  Cement  City,  Mich. 
Kern  Barber  Supply  Co.,  St.  Louis,  Mo. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  Samubl  Gompbbs, 

President  American  Federation  of  Labor., 

[Extract  from  American  Federatlonlst,  March  number,  1906,  p.  179.] 

SPBCIAL  NOnCB. 

Washinoton,  D.  C,  February  $S,  1906m 
To  all  affiliated  unione: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  imfair: 
American  Iron  &  Steel  Co.  Works,  Lebanon  and  Reading,  Pa. 
Coming  Brick,  Tile,  Terra  Cotta  Co.,  Coming,  N.  Y. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  refionn 
press  please  copv. 

Fraternally,  yours,  Samubl  Gompbrs, 

PresiderU  American  Federation  of  Labor. 
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[Extract  from  Amertosn  FedentkmJst,  February  number,  IQM,  p.  110.] 

NoncB. 

To  aU  affiliated  unions: 

At  the  request  of  the  ttnioiui  interested,  and  after  due  invefltigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
Far  West  Lumber  Co.,  Tacoma,  Wash. 
Thomas  £.  Gleeson,  East  Newark,  N.  J. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
pxesB  please  copv. 

Fraternally,  yours,  Samuxl  Qomfbbs, 

Frendent  Anuriean  Federation  of  Labor. 

[Bxtraot  from  American  FederatianJat,  January  nomber,  1906,  p.  45.] 

NOnCB. 

Washington,  D.  C^,  December  tS,  1905. 
To  aU  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  tfnd  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
American  Hoist  &  Derrick  Co.,  St.  Paul,  Minn. 
Philadelphia  Inquirer. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  ref omi 
press  please  copv. 

Fraternally,  youis,  Saxxtbl  Gompbbs, 

President  American  Federation  o/ljdbor^ 

[Extnwt  from  American  Fedentioobt,  November  number,  1900,  p.  808.] 

NonoB, 

Washington,  D.  C,  October  f5, 1905. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settiement,  the  following  concerns  have  been  declared  unfair: 
St.  Paul  A  T^Etcoma  Lumber  Co.,  Tacoma^  Wash. 
Grays  Harbor  Commercial  Co.,  Cosmopolis,  Wash. 
Peckham  Manu^turing  Co.,  Ejngston,  N.  Y. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  refona 
press  please  copv. 

Fraternally,  yours,  SAiitTBL  Gompbrs, 

President  American  Federation  of  Labor, 

pSztraot  from  Amerioan  Federatknist,  August  nomber,  1900,  p.  643.] 

NonoB. 

Washinoton,  D.  C,  July  t5, 1905. 
To  oU  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settiement,  the  following  concerns  have  been  declared  unfair: 
Potter  Wall  Paper  Co.,  Hoboken,  N.  J. 
Missouri,  Kansas  &  Texas  Railway  Co. 
Bryan  &  Co.,  Cleveland,  Ohio. 
Lehmaier-Swartz  &  Co.,  New  York  City. 
Derby  Desk  Co.,  Boston,  Mass. 
MerUe-Wyley  Broom  Co.,  Paris,  III. 

C.  W.  Post,  Manufacturer  of  Grape  Nuts  and  Postum  Cereal,  Battie  Creek,  Mich. 
J.  H.  Connie  Glove  Co.,  Bes  Moines,  Iowa. 
California  Glove  Co.,  Napa,  Cal. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fraternally,  yours,  Samctl  Gompbrb, 

Pretidmt  American  Federation  of  Labor. 
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[Eztraot  from  ^m^rUmn  Federationlst,  liay  nomb^r,  1005,  p.  313.] 

NOTICE. 

Washington,  D.  C,  April  tS,  1906. 
To  aU  affiliated  uniom: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
The  Pittsburgh  Expanded  Metal  Co.,  Pittsburgh,  Pa. 
Wrought  Iron  Range  Co..  St.  Louis,  Mo. 
Lerch  Bros.,  Baltimore,  Md. 

Utica  Hydraulic  Cement  Co.  and  Utica  Cement  Manufacturing  Co.,  Utica,  111. 
H.  B.  Wiggins  Sons'  Co.,  Bloomfield,  N.  J. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fraternally,  yours,  Samuel  Gompbrs, 

Prendent  Amaioan  Federation  o/Labor^ 

[Eztraot  from  AnMrkan  FedentkmJst,  April  number,  1905,  p.  223.] 

NOTICE. 

Washinqton,  D.  C,  March  iS,  1905. 
To  all  affiliated  unions: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concern  has  been  declared  unfoir: 
J.  E.  Tilt  Shoe  Co.,  Chicago,  111. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fraternally,  yours,  Samuel  Gompers, 

Prendent  Afnerican  Federation  of  Labor, 

[Extract  trom  Amarican  Fedaratknist,  March  numbar,  1905,  p.  166.] 

NOTICE. 

Washington,  D.  C.»  February  $5, 190S. 
To  all  affiliated  unions: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concern  has  been  declared  unfiur. 
Merritt  &  Co.,  Philadelphia,  Pa. 
Secretaries  are  roquested  to  read  this  notice  at  union  meetings,  and  labor  and  refc^m 
press  please  copy. 

Fraternally,  yours^  Samxtbl  Gompbrs, 

President  American  Federation  of  Labor. 

[Eztraot  firom  American  Federatlonist,  January  nambar,  1905,  p.  31.] 

BPEGIAL  NOTICE. 

Washinoton,  D.  C,  December  tS,  1904. 
To  aU  affiliated  local  unions: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concern  has  been  declared  unfair: 
The  National  Elevator  &  Machine  Co.,  Honedale,  Pa. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fraternally,  yours,  Samuel  Gompers, 

President  Ammcan  Federation  ofLabw. 

» 

[Extract  from  American  Federatknist,  November  number,  1904,  p.  1006.] 

NOTICE. 

Washington,  D.  C,  OetohertSf  1904» 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interesaed,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
Boorum  &  Pease  Co.,  Brooklyn,  N.  Y. 
Williams  Basket  Manu&ctunng  Co.,  Northampton,  Mass. 
Houston  Electric  Co.,  Houston,  Tex. 
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Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fratemsuly,  yours,  Samuel  Gomfbrs, 

Prendent  American  Federation  of  Labor, 

[Extract  from  American  Federationlst,  September  number,  1904,  p.  794.] 

Headquarters  American  Federation  of  Labor, 

423-425  G  Street,  NW. 
Washington,  D.  C,  August  55, 1904. 
To  oil  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 

The  American  Hardware  Co.  (P.  &  F.  Corbin  Co.  and  the  Russell  &  Irwin  Co.)t 

New  Britain,  Conn. 
Grand  Rapids  Furniture  Manufacturers'  Association,  Grand  Rapids,  Mich. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  Samuel  Gompers, 

President  American  Fed/oration  of  Labor, 

[Extract  from  American  Fedentlonist,  August  number,  1904,  p.  673.] 

NOTE. 

Headquarters  American  Federation  of  Labor, 

WashingUm,  D,  C,  July  t5,  1904. 
To  all  affiliated  unions: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concern  has  been  declared  unfair: 
Wm.  Bailey  &  Sons,  Cleveland,  Ohio. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  Samuel  Gompers, 

President  American  Federation  of  Labor, 

[Extract  from  American  Federationist,  June  number,  1904,  J).  531.] 

NOnCE. 

Washington,  D.  d  May  tS,  1904. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
J.  B.  Stetson,  Philadelphia,  Pa. 
E.  M.  Knox  Co.,  Brooklyn,  N.  Y. 
Chicago  Corset  Co.,  Aurora,  111. 
Strawbridge  &  Clothier,  Philadelphia,  Pa. 
Blauner  Bros.,  New  York  City. 
Wm.  Demuth  A  Co.,  New  York. 
Henry  Disston  A  Co.,  Philadelphia,  Pa. 
Union  Lumber  Co.,  Fort  Bragg,  Cal. 
Kelley  Milling  Co.,  Kansas  (Sty,  Mo. 
J.  N.  Roberts  <fc  Co.,  Metropolis,  111. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fratemallyi  yours,  Samuel  Gompers, 

President  American  Federation  of  Labor, 

[Extract  from  American  Federatkmbt,  March  number,  1004,  p.  244.] 

NOTICE. 

Washington,  D.  C,  Febmary  25, 1904. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
The  Hohmann  A  Maurer  Mfg.  Co.,  Rochester,  N.  Y. 
Merrimac  Manufacturing  Co.,  Lowell,  Mass.    (Printed  {[oods.) 
.  Secietaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fiatenuuly,  youxs,  Samuel  Gompers, 

President  American  Federation  of  Labor » 
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[Extract  from  American  Federationbt,  February  zmmber,  1004,  p.  161.] 

NOnCB. 

Washington,  D.  C,  January  tS,  1904. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
The  David  Moydole  Hammer  Co.,  Norwich,  N.  Y. 
Harney  Bros.,  Lynn,  Mass. 
Clothiers'  Exchange,  Rochester,  N.  Y. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  cop  v. 

Fratemtdly,  yours,  Samuel  Goicpbbs, 

President  Ameriam  Federation  of  Labor. 

[Extract  from  Amerioan  FederattoDkt,  January  number,  1004,  p.  60.] 

NoncE. 

Washinoton,  D.  C,  December  25,  190S, 
To  all  affiliated  unions: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  im&Lr: 

Williams  Cooperage  Co.  and  the  Palmer  Manufitcturing  Co.,  Poplar  Bluff,  Mo. 
Atlas  Tack  Co.,  F«irhaven,  Mass. 
Erie  City  Iron  Works,  Erie,  Pft. 
Atchison,  Topeka  d  Santa  Fe  Railway. 
Remington-Martin  Paper  Co.^  Norfolk,  N.  Y. 
Washburn-Crosby  Flour  Millmg  Co.,  Minneapolis,  Minn. 
Harbison  &  Walker  Refractory  Co.,  Pittsburgh^  Pa. 
Secretaries  are  requested  to  read  this  notice  at  umon  meetings,  and  labor  and  refona 
press  please  copv. 

Fraternally,  yours,  Samuel  Gomfbrs, 

President  American  Federatvm  of  Labor, 

[Extract  from  the  American  Fedentionist,  December  number,  1008,  p.  1318.] 

NOTICE. 

Washington,  D.  C,  November  t5, 1903. 
To  all  affiliated  unions: 

At  the  reqpest  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  tne  following  concern  has  been  declared  unfair: 
Art  Metal  Construction  Co.,  Jamestown,  N.  Y. 
Secretaries  are  requested  to  read  this  notice  at  unions  meetings,  and  labor  and  lefonn 
press  please  copv. 

Fratemally,  yours,  Samuel  Gompebs, 

President  American  Federation  of  Labor. 

[Extract  from  American  Federationist,  November  number,  1003,  p.  1107.] 

Washinoton,  D.  C,  October  25, 1903. 
To  aU  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  un&ir: 
People's  Street  Railway  Co.,  Dayton,  Ohio. 
James  R.  Kaiser,  maniuacturer  of  neckwear.  New  York  City. 
Northwestern  Cooperage  A  Lumber  Co.  (otherwise  known  as  the  Buckeye  Stave 

Co.)  of  Ohio,  Michigan,  and  Wisconsin. 
St.  Johns  Table  Co.,  St.  Johns,  Mich. 
Elfdn  Butter  Tub  Co.,  Elgin,  111. 
Bsdlud  <&  Ballard  Milling  Co.,  Louisville,  Ky. 
Kokomo  Rubber  Co.,  Kokomo,  Ind. 
Wick  China  Co.,  Kittaning,  Pa. 
B.  F.  Goodrich  Rubber  Co.,  Aloron,  Ohio. 
Diamond  Rubber  Co.,  Akron,  Ohio. 
Oneita  Knitting  Mills,  Utica,  N.  Y. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fratemally,  yours,  Samuel  Gompbes, 

President  American  Federation  of  Labor. 


.-    .1  .  .    *' 
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[Extract  from  Americaii  Federationlst,  October  number,  1913,  p.  1077.] 

NOTICE. 

Washington,  D.  C,  September  25, 190S, 
To  all  affiliated  unions: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concern  has  been  declared  unfair: 
America  Brewing  Co.,  New  Orleans,  La. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings  and  labor  and  reform 
press  please  copv. 

Fratemauy,  yours,  Samuel  GoMPSRa, 

President  American  Federation  of  Labor, 

[Extract  from  America  Federatkmlst,  September  number,  1803,  p.  977.] 

NOTICE. 

Washington,  D.  0.,  August  55, 190S^ 
To  all  affiliated  unions: 

At  the  request  of  the  imions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  imMr: 
The  John  Russell  Cutlery  Co.,  Turners  Falls,  Mass. 
D.  M.  Perry,  Indianapolis,  Ind. 
Davenport  rearl  Button  Co.,  Davenport,  Iowa. 
Erementz  &  Co.,  Newarlc,  N.  J. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  Samuel  Goicpebs, 

President  American  FederaHon  of  Labor ^ 

s 

[Extract  frx>m  Americaii  FederatlonJst,  August  mimber,  1903,  p,  992,} 

NOTICE, 

Washington,  D.  C,  July  25, 190S, 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 

Carey  Bros.^  Philadelphia,  Pa.  _ 

Becker,  Smith  A  Fage,  Philadelphia,  Pa. 
William  Janeway  &  Co.,  New  Brunswick,  N.  J. 
F.  R.  Patch  Manufacturing  Co.,  Rutland,  Vt. 
Lincoln  Iron  Works,  Rutland,  Vt. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  refona 
press  please  copv. 

Fratemauy,  yours,  Samuel  Gompebs, 

President  American  FederaHon  of  Labor, 

[Extract  from  American  FederaticniBt,  July  mimber,  190S,.p.  600.] 

NOTICE, 

Washington,  D.  C,  June  25, 190S. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
The  Payne  Engine  Co.,  Elmira,  N.  Y. 
S.  R.  Bailey  &  Co.,  Amesbury,  Mass. 
Hassett  &  Hodge,  Amesburv,  Mass. 
Carr  Presscott  A  Co.,  Amesbury,  Mass. 
Secretaries  are  requested  to  reaa  this  notice  at  union  meetings,  labor  and  reform 
press  please  copy. 

Fraternally,  yours,  Samuel  Gompebs, 

President  American  FederaHon  of  Labor, 
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[Extract  from  A-merlcan  Federatloafst,  June  number,  1903,  p.  610.] 

NOnCB. 

^     „    ^,  Washington,  D.  C,  May  25,  2903. 

To  all  affiliated  unioru: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
Mdttlement,  the  following  concerns  have  been  declared  unfair: 

Seagrave  Manufacturing  Co.,  of  Columbus,  Ohio. 

J.  Capps  d  Sons,  Ltd.,  Jacksonville,  111. 

ColumouB  Buggy  db  Harness  Co.,  Columbus,  Ohio. 

Western  Union  Tele^ph  Co. 

N.  Drucker  A  Co.,  Cincinnati,  Ohio. 

Cheney-Bigelow  Wire  Works,  Springfield,  Mass. 

Russell  Manufacturing  Co.,  Micmletown,  Conn. 

L.  E.  Waterman  &  Co.,  New  York  City. 

Geoige  L.  Meskiri  Evansville  Ind. 

M.  Goellers  Sons,  Circleville,  Ohio. 

Ki^ll  Piano  Co.,  Cincinnati,  Ohio. 

New  Orleans  Brewing  Co.,  New  Orleans,  La. 

Security  Brewing  Co.,  New  Orleans,  La. 

Standard  Brewing  Co.,  New  Orleans,  La. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fratemally,  yours,  Bamxjel  Gompers, 

President  American  Federation  of  Labor. 

[ExQract  from  AmerlMa  Federfttionist,  March  nnmber,  1908»  p.  206.] 

NOTICE. 
HBA]>QnARTBB8  AlCEBICAN  FEDERATION  OF  LaBOB, 

423-425  G  Street  NW., 
Wa^ingtoHy  D.  C,  Febrtuxry  24, 1903. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
■etUement,  the  following  concerns  have  been  declared  unfair: 
The  C.  W.  Stine  Pottery  Co.,  White  Cottage,  Ohio. 
E.  N.  Rowell  Co.,  Batavia,  N.  Y. 
0.  Weisner  Piano  Co.,  Brooklyn,  N.  Y. 
Underwood  Tynewriter  Co.,  Hartford,  Conn. 
^      Gulf  Bag  Co.,  New  Orleans,  La. 

Branch  of  Bemis  Bros.,  of  St.  Louis,  Mo. 
Secretaries  are  requested  to  read  th^is  notice  at  union  meetings,  and  labor  and  reform 
press  please  conv . 

Fratemalfy,  yours,  Samuel  (xompbrs, 

President  American  Federation  o/Labot. 

[Extract  frt>m  American  FederationJst,  February  number,  1903,  p.  121.] 

NOTICE. 

Washington,  D.  C,  January  26, 1903. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
The  Skinner  Silk  Co.,  Holyoke,  Mass. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  refoftti 
^piesi  please  copv. 

Fratemalfy,  yours,  Samubl  Gompbbs, 

President  American  Federation  of  Labor. 

[Extract  bt>m  American  Federatkmlst,  January  number,  1903,  p.  43.] 

NOTIGB. 

Headquarters  American  Federation  of  Labor, 

423-425  G  Street  NW., 
Washington,  D.  C,  December  24, 1902. 
To  all  affiliated  unions: 

At  tiie  request  of  the  unions  interested,  and  after  due  inveMSgaticfti  aad  attempt    . 
settlement,  the  following  concerns  have  been  declared  unfair:  ^ 

Wagner  Leather  Co.,  of  Stockton,  Cal. 
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Kullman,  Salz  A  Go.»  Benicia,  Gal. 
S.  H.  Frank  &  Co.,  Redwood,  Cal. 
A.  B.  Patrick  &  Co.,  San  Francisco,  Cal. 
The  Santa  Roea  Tanning  Co.,  Santa  Rosa,  Cal. 
Secretaries  are  requested  to  read  this  notice  at  unicm  meetings,  and  labor  and  reform 
press  please  copy. 

Frmtenualy,  youi9»  Sakubl  Qompbbs, 

President  Ameriean  Federation  qf  Labor, 

[Sztnct  fh>m  Americaii  Fedentfcmbt,  December  immbtf,  1908,  p.  961.] 

» 

NonoB. 

Washinqton,  D.  C,  November  f 5, 190t. 
To  all  (affiliated  unione:    ' 

.  At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concern  has  been  declared  unfair: 
The  American  Circular  Loom  Co.,  New  Orange,  N.  J, 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  Samuel  Gompebb, 

.     PreMmiAvitirkan  Federation  of  Labor 

fSztnet  from  the  Aiaerlom  Federatkmlst,  November  mmiber,  1908,  p.  840. 

NOTICE.  - 

Wabbisqtos,  B.Cf  October  t$,  1902 n. 
To  all  affiliated  umons:  ' ' " 

At  the  request  of  the  unions  interested^  and  after  due  investigation  and  attefapt  at 
settlement,  the  following  concerns  have  been  dedared  unfair: 
Cluett,  Peabody  A  Co.,  Troy,  N.  Y. 
The  Brumby  Chair  Co.,  Marietta,  Ga. 
James  Butler,  grocer,  New  York,  N.  Y. 
W.  H.  Kemp  Co.,  New  York,  N.  Y. 
Andrew  Reeves,  Chicago,  111. 
Geoii^e  Reeves,  Cape  May,  N.  J< 
Hastings  Co.,  Pbiladelphui,  Pa. 
Henry  Avres,  Philademhia,  Pa.* 
Scotten  d  Dillon  Co.,  Detroit,  Mich. 
Hartford  Carpet  Co.^  Thompsonville,  Conn. 
Terfe  Haute  Street  Railwav  Co. 
*  N.  Snellenbuig  A  Co.,  Phiutdelphia,  Pa. 

Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  lefona 
press  please  copv. 

Ffeatemally,  yours,  Samuel  Gompebb, 

'  President  Ameriean  Federation  of  Labor, 

tfeztract  from  the  Ame^lcazf  Federatioblst,  October  ntmiber,  1902,  p.  740.] 

•NOTICE. 

Headquabtebs  American  Federation  of  Labor, 

423-425  G  Stbeet  NW., 
Washington,  D,  C,  September  tO,  1902. 
To  all  affiliated  unions: 

..  .At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
setilement,  the  following  concerns  have  been  declared  unfair; 
Mount  Airy  Granite  Co.,  Mount  Airy,  N.  0. 
Crab  tree  &  Havey,  North  Sullivan,  mo. 
Robertson  A  Havey,  North  Sullivan,  Me. 
Hood  Rubber  Co.,  Boston,  Mass. 
Railway  Construction  Co.,  Cambridge,  Ohio. 
•     Electric  Insulation  Contracting  Co.jChicago,  HI. 

Franklin  Needle  Co.^  Franklin,  N.  H. 
. .    Page  Needle  Co.,  Chicopee  Falls,  Mass. 

Himmelbeiger  Luce  Land  A  Lumber  Co.,  Morehouse,  Mo. 
Secretaries  are  requested  to  read  this  notice  at  union  meeHngs,  and  labor  and  refoniL 
press  please  copy. 

Fraternally,  yours,  Samttel  Gompebb, 

President  Ameriean  FedvatUm  of  Labor. 
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(Bxtnot  from  tho  Am«1caB  Fedentlonbt,  July  nnmbff,  1902,  p.  400.] 

NOnCB. 
HXADQUABTSBS  AmBRICAN  FbDBRATION  OF  LABOR, 

423-425  G  Strbbt  NW., 
WaMngUm,  D.  C,  JuMtS,  290$. 
To  aU  affiliaUd  uniom: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  i^id  attempt  at 
settlement,  the  following  concern  has  been  declared  unfair: 
Philadelphia  Bulletin,  Philadeli>lMa,  Pa. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  _  Samubl  Gokpssa, 

Amaiean  Federation  o/Labor^ 


(Eztnot  fnm  Anwriowfi  FwlentlontBt,  Juim  Bambflr,  1902,  p.  S90.] 

NonoB. 

Hbadquaetbbb  Ambbioan  Fbdbration  of  Labor, 

423-425  G  Strbbt  NW., 
WaMngton,  D.  C,  May  tS,  1909, 
To  aU  affiliaUd  Unione: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 

IvttB^ohnson  Arms  Co.,  Fitchbuxg,  Mass. 

Van  Zandt,  Jacobs  A  Co.,  Troy,  N.  Y. 

Los  Angeles  Times,  Los  Angeles.  CSal. 

Wellman,  Osbom  6l  Co.,  Lynn,  Mass. 

Singer  Sewing  Machine  Co.,  Elizabeth,  N.  J.,  South  Bend,  Ind. 

Kelsev  Furnace  Co.,  Syracuse,  N.  Y. 

John  Miller  &  Co.,  proprietors  of  Miller's  Game  Cock  Whisky,  Boston,  Mass, 

Gumey  Foundry  Go.  (Ltd.),  Toronto,  Ontario. 

Nanagansett  Bay  Oyster  Co.,  Providence.  R.  I. 

Sattley  Manufacturing  Co.,  Springfield,  111. 

Brown  &  Sharpe  ToolGo.,  Providence,  R.  I. 

Brown  Manufacturing  Co.,  Zanesville,  Ohio. 

Evens  A  Howard  Sewer  Pipe  A  Fire  firick  Co.,  St.  Louis,  Mo. 

The  Brewers'  Exchange  of  Cincinnati^  Ohio,  Covington  and  Newport,  Ey. 
Secretaries  are  requestedf  to  read  this  notice  at  union  meetings,  and  labor  and  rofofxa 
press  please  copy. 

Fraternally,  yours,  Saiettel  Gompbrb, 

Prendent  Ameriean  Federation  ofJMor. 

{Bxtnot  (ram  AnMrioHi  Fadantlonlrt,  Fftbiuvy  immbcr,  1902,  p.  86.] 

KOTIOB, 

Hbaoquabtbrs  Ambrigan  Fbdbration  of  Labor, 

423-425  G  Strbbt, 
WaMngton,  D,  C.j  January  S^  i90i. 
To  aU  equated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
The  National  Cash  Register  Co.,  Dayton,  Ohio. 
The  National  Biscuit  Co.,  Chicago,  lU. 
Henry  H.  Roelofe  A  Co.,  Philadelphia,  Pa. 
Jamestown  Street  Railway  Co.,  Jamestown,  N.  Y. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  refoim 
press  pl^use  copy. 

Fraternally,  yours,  Samubl  Gompbbs, 

President  American  Federation  ofJuabar^ 
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(Extrect  from  Amerloao  Fodentlcmist,  December  mmiber»  1001,  p.  674.] 

MOTICB. 

Hbadquabtsrs  Ambrigan  Fbdbration  of  Labor, 

November  tS^  1901. 
ToaU  affiliated  unione: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
Bettlement^e  following  concerns  have  been  declaored  un&ir: 
Crane  Breed  &  Co.,  Cincinnati,  Ohio. 
Casey  &  Hedges^  Chattanooga,  Tenn. 
Novelty  Advertising  Co.,  Cmhocton,  Ohio. 
Meek-Beach  Co.,  CMhocton,  Ohio. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  Samttbl  Gomfbbs, 

President  American  Federation  of  Labor. 

[Extract  from  American  Federatlonist,  October  immber,  1001,  p.  444.] 

NOnCB. 

Hbadquartbbs  Ambrigan  Fbdbration  ov  Labor, 

423-425. G  Strbbt, 
Waitktngton,  D.  C,  September  t5, 1901. 
To  aU  affiliated  unUme: 

At  the  request  of  the  unions  interested,,  and  after  due  investigation  and  attempt  at 
•ettlement,  the  following  concerns  have  been  declared  unfair: 

Brazil  Hotel,  Buffalo,  N.  Y. 

Genesee  Hotel,  Buffalo,  N.  Y. 

Davis  Manufacturing  Co.,  Dayton,  Ohio. 

The  Computing  Scale  Co.,  Dayton,  Ohio. 

The  Davidson  Fump  Co.,  Brooklyn,  N.  Y. 

Heinle  Bros.  &  Solomon,  Baltimore,  Md. 

descent  Couvoirseer  Wilcox  Co. 

Jos.  Fahy  &  Wadsworth  Watchcase  Co. 

Huttig  &uh  &  Door  Co.,  St.  Louis,  Mo. 

Defiance  Box  Co.,  Defiaiice,  Ohio. 

Wayne  County  Preserving  Co.,  Newark,  N.  Y. 

Beichert  Milling  Co^  Freebuig,  lU. 

American  Radiator  Co.,  St.  Louis,  Mo. 

United  Shirt  &  Collar  Co. 

Carborundum  Co.,  Niagara  Falls,  N.  Y. 

Le  Furer  Arms  Co.,  Gun  factorv,  Syracuse,  N.  Y. 
Secretaries  are  requested  to  read  tms  notice  at  union  meetings,  and  labor  and  refona 
press  please  copv. 

Fratemiuly,  yours,  Samubl  Gomfbrs, 

PreiiderU  Amerioan  Federation  of  Labor* 

[Extract  from  American  Federatlonist,  Angost  nmnber,  1901,  p.  822.] 

NOnCB. 

Headquartbrs  Ambricam  Fbdbratiox  of  Labor, 

423-425  G  Strbbt, 
WoMMn^Um,  D.  C,  July  tS,  1901. 
To  aU  affiliated  uniana: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
fletdement,  the  following  concerns  have  been  declared  unfair: 
Lovdl  &  Buffington  Tobacco  Co.,  Covington,  Ky. 
Jos.  Fowler  Shirt  Co.,  Glens  Falls,  N.  Y. 
Secretaries  are  requested  to  r^id  this  notice  at  union  meetings,  and  labor  and  xefom^ 
proas  please  copv. 

Fraternally,  yours,  Samttbl  Gompbrs, 

President  Amerioan  Federation  of  Labor* 
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[Extnot  from  American  Fedflnitlonlst,  July  namber,  1901,  p.  278.) 

NOTtCB. 

Hbabquabtbrs  Axbrican  Fsdkraiton  of  Labor, 

423-425  G  Strbbt, 
WaMngton,  D,  C,  JunetS,  t90t. 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  iKttempt  at^ 
settlement,  the  following  concerns  have  been  declared  unfair: 
Riverside  Cotton  Muls,  Danville,  Va. 
The  Whittimore  Co.  Boston,  Mass. 
American  Billiard  Table  Co.,  Cincinnati,  Ohio. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copv. 

Fraternally,  yours,  Savitbl  Goicpbbb, 

PretideiU  Ameriean  FedenOum  of  Labor. 

[BxtrBet  tram  Amertewfi  TtAtntkoUt,  Jmie  maxibBr,  Ittn,  p.  2S2.] 

NOTICB. 

Hbapquartbrb  Ambszcan  Fbdbration  of  Labor, 

42a-425  G  Strbbt, 

WaMkington,D.a,  MaytS.mi. 
To  aU  affiliaUd  umcm: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  f^^ 
settlement^  the  following  concerns  have  been  declared  unfair:  ' 

The  McCheny  Co.,  Middletown,  Ohio. 
New  York  Sun,  New  York  City. 
Terre  Haute  Gazette,  Terre  Haute,  Ind. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  ifif  ami 
press  please  copy. 

Fraternally,  yours,  Savitbl  Goxpbrb, 

Preiident  American  Federation  jof  iMor^ 

[EztTBot  flrom  Amartam  Federatioiilit,  Kay  niimb«r,  1001,  p.  191.] 

NOnCB. 

Hbadquartbrs  Ambrioan  Fbdbration  of  Labor, 

423-425  O  Btrbbt, 
Wmhinfftan,  D.  C,  AprU  tS,  1901. 
To  all  affiliated  unione: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concern  has  been  declared  unfair: 
Tl^e  McKinney  Bread  Co.,  St.  Louis,  Mo. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and  reform 
press  please  copy. 

Fraternally,  yours,  Samubl  Gompbrs, 

Preddent  American  Federation  of  Labor ^ 

{Eztr%Bt  frgm  Americao  FederatUmbt,  April  number,  1001,  p.  143.] 

NoncB. 

Hbadquartbrs  Akbrican  Fbdbration  of  Labor, 

423-425  G  Strb», 

To  aU  affiUaUd  unione: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
The  Eclipse  Stove  Co.,  of  Mansfield,  Ohio. 
The  Gooddell  Cutlery  Co.,  of  Antrim,  N.  H. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  lalxHr  and  ref  onn 
press  please  copy. 

Fraternally,  yours,  Saicttbl  Gompbrs, 

President  Ameriean  Federation  of  Labor. 
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[Extract  from  the  American  Federatkmlst,  February  number,  1901,  p.  66.] 

8PBCIAL  NOnCB. 
HBADQUARTEB8  AmBRICAN  FbDBBATION  OF  LaBOB, 

Washington^  D.  C.»  January  iS,  1901. 
To  itU  qffiUaUd  itnioni: 

At  the  request  of  the  unions  interested,  and  after  due  investijgation  and  attempt  at 
■ettlement.  the  following  concerns  have  been  declared  unfair: 
Jacob  bold  Packing  Co.,  of  Buffalo,  N.  Y. 
Kerbs,  Wertheim  &  Schiffer,  cigars,  of  New  York  City, 
litohfield  Brick  Co.,  of  Litchfield,  111. 
Marghall  &  Bidl,  clothing,  of  Newark,  N.  J. 
The  Lee  Broom  &  Duster  Co.,  of  Davenport,  Iowa. 
K^hn  Stove  Works,  of  Hamilton,  Ohio. 
Oliver  Bros.,  braas  bedsteads,  of  Lockport,  N.  Y. 
Peter  McCourt  Theatrical  Circuit,  of  Denver,  Colo. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  l^bor  and  lef  onn 
presB  please  copv. 

ftaXeniiuyf  youn,  Sajmubl  Goicpb«8, 

President  American  Federation  qfLaftfifTf 

[E^rtraet  from  American  Federationist,  January  number,  1901,  p. ».] 

SPECIAL  NOnOB. 

Hbadquabtbes  Ambbican  Fbdbbatiox  of  Labob, 

Washingtony  D,  C,  December  fO,  1900. 
To  all  agmHaitd  uaiomM: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  at^mp^ 
at  settlement,  the  following  concerns  have  been  declared  unfair: 
I.  B.  Owens  Pottery  Co.,  of  Zanesville,  Ohio. 
Andrew  Kimble  Bent  Wood  Works,  of  Zanesville,  Ohio. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and 
reform  press  please  copy. 

fWtenially,  yours,  Samubl  Gompbbb, 

President  Ajnerican  Federation  ojlakat. 

[Extract  Crom  Aiin»r1o»n  Fadsrationist,  December  number,  p.  888.] 

SPBCIAXi  N.0T2CB. 

Hbadquabtsbs  Ambbican  Fbdbbation  of  Labob, 

Washington^  D,  C,  November  t6,  1900. 
To  all  affiliated  unions: 

jfkt  the  request  of  the  unions  interested,  and  after  due  investigation  and  atteqipt 
at  settlement,  the  following  concerns  have  been  declared  unfair: 
Hamilton  Manufacturing  Co.,  of  Two  Rivers,  Wis. 
The  St.  Louis  Cooperate  Co.,  of  St.  Louis,  Mo. 
The  Hauser,  Brenner  &  Fath  Cooperage  Co.^  of  St.  Louis,  Mo. 
The  Cincinnati  Cooperage  Co..  of  Cincinnati,  Ohio. 
Belleville  Stove  Works,  of  Belleville,  Ind. 
Terre  Haute  Brick  &  Pipe  Co.,  of  Terre  Haute,  Ind. 
Geoige  M.  Hill  Co.,  bookbinders,  oi  Gticaffo,  111. 
Schoelkpoh  &  Co.,  tanners,  of  Buffalo,  N.  i . 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and 
reform  press  please  copy. 

Fraternally,  yours,  Samubl  Gompbbs, 

President  American  Federation  of  Labor. 

[Extract  from  American  FMeratJonJst,  NoTomber  number,  1900,  p.  306.] 

NonoB. 

Headquabtebs  Ambbican  Fedebatton  of  Labob, 

Washington,  D.  C,  October  25, 1900. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  ihttevipt 
at  settlement,  the  following  concerns  have  been  declared  unfair: 
Morley  Bros.  Saddlerv  Co.,  Chicago. 
Van  Gamp  Packing  Co.,  Indianapolis. 
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Feister  Printing  Co.,  Philadelphia. 
Mount  Vernon  Gar  Manufacturing  Co.,  Mount  Vernon,  111. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and 
reform  press  please  copy. 

raiternally,  yours,  Samuel  Gompbrs, 

Prendent  American  Federation  of  Labor, 

[Extract  from  Anuricaii  Federatlonist,  October  nnmber,  1900,  p.  881.] 

NOnCB. 

Hbadquartbbs  Ambrioan  Fbdbbatton  of  Labob, 

WaskingUm,  D.  C,  September  £5, 1900. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt 
at  settlement,  the  following  concerns  have  been  declared  unfair: 
American  Radiator  Co.,  Buffalo,  N.  Y. 
Trinity  River  Lumber  Co.,  Leonidas,  Tex. 
Detroit  Screw  Works,  Detroit,  Mich. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and 
reform  press  please  copy. 

fraternally,  yours,  Sahubl  Gompsbb, 

President  American  Federation  of  Labor. 

[Extract  from  Amerloaa  FddentioiiJst,  July  number,  1900,  p.  225.] 

NoncB. 

Hbadquabtbrs  Akbrioan  Fbdbration  of  Labor, 

Washington,  D.  C,  June  M,  1900. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt 
at  settlement,  the  following  concerns  have  been  declared  unfair: 
Keystone  Watchcase  (x>.,  Philadelphia,  Pa. 
Pope  Manu^turing  Co.,  Hartford,  Conn. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  and 
reform  press  please  copy. 

fVatemally,  yours,  Samubl  Gompbrs, 

President  Ammcan  Federation  of  Labor, 

[Extract  from  American  Federationist,  January  number,  1900,  p.  25.] 

Hbadquabtbrs  Ambrioan  Fbdbration  of  Labor, 

Waskingtony  D.  C,  December  1, 1899. 
To  all  affiliated  unions: 

At  the  request  of  the  union  interested,  and  after  due  investigation  and  attempt 
at  settlement,  the  following  concern  has  been  declared  unfair: 
The  New  York  Sun,  New  York  City. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  preoe 
please  copy. 

Fraternally,  yours,  Samxtbl  Gompbrs, 

President  American  Federation  of  Labor. 

[Extract  from  American  Fedarationbt,  September  number,  1809,  p.  181.] 

NOTICE. 

Headquarters  American  Federation  of  Labor, 

Washington,  D.  C,  August  t5,  1899. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt 
at  settlement,  the  following  concerns  have  been  declared  unfair: 
Moench  &  Sons  Co.,  tanners,  Alpena,  Mich. 
Illinois  Iron  &  Bolt  Co.,  Oarpentersville,  III.,  makers  of  w9gon  skeens,  anvils, 

drills,  jackscrewB,  letterpresses,  and  press  stands. 
Andrew  Ximbel,  manufacturer  of  carruu^e  and  wagon  gear,  Zanesville,  Ohio. 
F.  X.  Ganter,  bar  and  office  fixtures,  Baltimore,  Md. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  proas 
please  copy. 

Fraternally,  yours,  Samuel  Gompbrs, 

President  American  Federation  of  Labor. 
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KOnoK. 

Hbadquabtebs  Ambbioan  Federation  of  Labob, 

Washington,  D,  C,  July  10, 1899. 
To  dU  affiliated  tmiona: 

At  the  request  of  the  unionB  intereeted,  and  after  due  investigation  and  attempt 
at  settlement,  the  following  concern  has  been  declared  unfietir: 
J.  B.  Owens  Co.,  manumcturers  of  pottery,  Zanesville,  Ohio. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  press 
please  copy. 

Fraternally,  yours,  Samuel  Gompbbs, 

President  American  Federation  qf  Labor. 

[Bxtnot  tnm  Amerioan  Fedentionist,  August  number,  1800,  p.  143.] 

NOTICE. 

Hbadquabtebs  Amebican  Fbdebation  of  Labob, 

Washington,  D.  C,  July  10, 1899. 
To  aU  affiliated  unions: 

At  the  reauest  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
■ettlement  the  foUowinffconcems  have  been  declared  unfair: 
Liggett  A  Movers,  Drummond. 
John  Finzer  &  Bro. 
Luhrman  &  Wilbem  (Polar  Bear). 
Graddle  &  Stortz. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  press  please 
copy. 

Samuel  Gompbbs, 
Preeideni  American  Federation  of  Labor* 

[Bxtnot  from  AnMrlnan  Federatkmist,  April  numbflr)  UOO,  v*  <&] 

NOTICE. 

Hbadquabtebs  Amebican  Fbdebation  of  Labob, 

Washington,  D.  C,  March  28, 1899. 
To  aU  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt  at 
settlement,  the  following  concerns  have  been  declared  unfair: 
Phillip  Suaetcr  Cooperage  Co.,  of  Philadelphia,  Pa. 
E.  &  F.  Glor  Cooperate  Co.,  of  Buffalo. 
Moeely  &  Motley  Milbng  Co.,  Rochester,  N.  Y. 
Lee  Broom  Co.,  of  Davenport.  Iowa. 
Shultz  &  Hinch,  mattress  makers,  of  Chicago. 
Rice  A  Hutchins,  mam^Eacturera  of  boots  and  shoes,  Marlboro,  Mass. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  press  please 
copy. 

Fraternally,  yours,  Samuel  Gompbbs, 

President  American  Federation  of  Labor. 

[Extract  from  Amwioaa  Fedflntlflobt,  Maroh  number,  1800»  p.  10.] 

special  notice. 

Headquabtbbs  Amebican  Fbdebation  of  Labob, 

Washington,  D.  C,  February  tl,  1899. 
To  aU  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  investigation  and  attempt 
at  settlement,  the  following  concerns  have  been  declared  unfair: 
The  Geoige  Fowler  Packing  Co.,  Kansas  City,  Kans. 
Illinois  Broom  Co. 

P.  H.  Binz  Monumental  Worker^  Cleveland,  Ohio. 
Landers,  Frary  &  Clark,  New  BniAin,  Conn. 
Henry  H.  Roelofs  A  Co.,  Philadelphia,  Pa. 
Secretaries  are  requested  to  read  this  notice  at  union  meetings,  and  labor  press  please 
copy. 

Fraternally,  youxs,  Samuel  Gompbbs, 

President  American  Federation  of  Labor, 
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[Extract  from  AmBrioan  F«d«f«tiaaM»  January  nombar,  1800,  p.  237.] 

8pjsc;ai^  NopricB. 

Hbadquartbbs  Ambrioan  Fbdbratxov  97  I/ABps, 

Washingtonf  2>.  C.»  January  t\  J 899, 
To  all  affiliated  tmioru; 

At  the  request  of  the  unioDja  interested,  and  after  due  inveetigation  f^i  %tt^n^t  at 
89ttib9ix(eAt,  the  following  concerns  have  been  decl^re4  unfair: 
S.  H.  Howe  Sho.  Co.,  Marlboro,  Maw. 
John  A.  Prye,  Marlboro,  Mass. 
Jp)^n  O'Connell  d  Son,  Marlboio,  M^. 
jEUce  A  Hutchins,  Marlboro,  Mass. 
Secretaries  are  requested  tp  ^ead  this  notice  at  union  meetinj^^  fkui  l^bor  preaa  please 
copy. 

Fraternally,  yours,  Samubl  Gompbrs, 

President  American  Federation  of  Labor. 

[Bxtraat  firom  Awfrti^n  Faderatiaoist,  Daoambar  ntimbar,  1806,  p.  300.] 

BPBCIAL  NOTICB. 

HBADQUAaTBBs  Ambrigan  Fbobravion  ov  Labos, 

Washington,  D.  C.,  Notmnbsr  IS,  $JB98. 
To  all  affiliated  unions: 

At  the  request  of  the  unions  interested,  and  after  due  inveetigfition  and  ftttempt  Bt 
settlement,  the  following  concerns  were  declared  unfair: 
Carl  Upman  A  Ck>.,  cigar  manufacturer,  New  York  City. 
S.  H.  Weller  Pottery  Co.,  Zanesville,  Ohio. 
N.  y.  Hai^t,  pubhsher,  Poughkeepeie,  N.  Y. 
S  cretaiiee  are  requested  to  read  this  notice  at  union  meetingB,  and  labor  press  please 
opy. 

Fraternally,  yours,  Savubl  Govpbrs, 

President  American  Federation  of  Labor, 

[EztQi9t  tram  tbe  Affiarican  FM^eiftio^igt  lor  the  looDtb  o^  ?a|3rw7,  ^^^  VP'  ^^  ^  ^^ 
What  our  Organizbrs  arb  Doinq  from  thb  Atlantio  to  thb  P^qanQ, 

FLORIDA. 

Jacksonville.    Organizer  reports:  *'A11  American  Fedemtioii  U  Labor  boycotts  are 
observed." 

ILUNOIB. 


Blue  Island.    Oiganizer  reports:  ''All  boycotts  are  being  pushed."    Another 
^reanizer  reports:  *' AH  AmeiicMi  Federation  of  Labor  boycotts  are  observed." 
Deeatur .    Oiganizer  reports :  ' '  All  American  Federation  of  Li^r  boycotts  are  being 


pushed." 

Evansville.  Organiser  reports:  ''All  boycotts  announced  in  American  Federa- 
tionist  are  observed." 

East  St.  Louis.  Oiganizer  reports :  ' '  All  American  Federation  of  Labor  boycotts  are 
being  pushed." 

INDIANA. 

Eokoma.  Oiganizer  reports:  "Boycott  iigmet  howfii^  ^  Buffington,  tobacco 
dealers,  is  being  pushed." 

KBNTUOKT. 

Central  City.  Organizer  nqpoits:  "All  names  on  the  Ameocan  FedaratjuN^irf  JAi>ff 
unfair  list  are  observed." 

MICHIGAN. 

Flint.    Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  aae  being 
pushed." 
Grand  Rapids.    Oiganizer  reports:  "All  Ameiicaa  Federation  of  Labor  boyvMVltB 

are  being  pushed." 
Ionia.    Oiganizer  reports:  "All  boycotts  known  are  being  piidbed*" 
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MIQSOUBI. 

HiggisBvill^.    OigiMiizer  reports:  ''The  tobacco  boycott  is  ob^einv^pd."       * 

MONTANA. 

Bonner.    Oiga^iser  reports:  ''All  boyootts are  being  pushed  wfaxtm  possible.'* 

N9W  TOBK. 

Poughkeepeie.    Oiganizer  reports:  "All  boycotts  on  the  list  az». observed/' 

OHIO. 


ksti.    Oooganizer  reports:  "Hamilt^-Brpwn^pd  Bic^4g  Pirtcbins  ghoes 

panies  and  a  printing  company  boycotts  are  being  py^^.'' 
Findlay.    Oiganizer  reports:  "All  boycotts  sire  being  pwib^/' 
tJrbana.    Organizer  reports:  "All  American  Federation  of  Labor  hoycotts  ar?  bei|ig 

observed." 

[ExtraotB  from  Amerlcsn  FederatioiUst  tor  the  month  of  JvHj,  1908,  pp.  S79  to  S06.] 

A«rAN8A8. 

ParagoTild.  Organizer  reports:  "AH  boycotts  published  by  the  American  Federa- 
tiopis^  ^re  obflerved." 

OAIDORNIA. 

Sacramento.  Oiganizer  reports:  "AU  American  Federation  of  Labpr  boycotts  are 
being  pushed." 

coNNEcncirr. 

Norwich.  Organizer  reports:  "All  American  Federation  of  lAbor  boyootts  are 
observed." 

DBLAWARB. 

Wilmington.  Organizer  reports:  "All  die  American  Federation  of  Labor  boycotts 
are  pushed.". 

VL0BI9A. 

Tampa.  Oigaaizfte  capovts:  "AU  American  Feden^tiQ^  c|f  l^bor  boycotts  are 
observed.'' 

Savannah.  Organizer  jjeports:  "The  boycc^t  «gai]|st  ib9  ^9thM^  Biscuit  Go.  is 
bong  pushed." 

ILUNOIS. 

Alton.  Oiganizer  reports:  "The  boycott  against  the  Kaii<mal  Biscait  €e.  Is  beiiig 
pushed." 

Bloomington.  Organizer  reports:  "The  boycott  against  the  Radiant  Home  Stove 
is  being  pusbed." 

Freeport.    Organizer  reports:  "Boycott  sgainst  the  Radiant  Home  Stove  is  being 

Waukeean.  Oiganizer  reports:  ' 'All  the  American  Federation  of  L»bpr  boycotts  sre 
being  puabed." 

INDIANA. 

Brazil.  Organizer  reports:  '*The  American  Federation  of  Labor  boycotts  on  cigars, 
shpeSi  beer,  and  stoves  are  being  pushed." 

iBIkhart.  Oiganizer  reports:  ''All  American  Fed^ation  of  Labor  boycotts  ar^ 
pushed." 

Hammond.    Oi{;anizer  reports:  "Boycott  on  the  Natbnal  Biscuit  Go.  is  observed.'^ 

Xinton.    Oiganizer  seports:  "All  uncoir  firms  are  boyootted-" 

Logansport.  Oiganizer  reports:  "The  boycott  against  the  American  Tobacco  Go. 
is  especially  nushM." 

Muncie.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
viflorously  pushed." 

ViBoennes.  Oiganizer  reports:  "All  American  Fedefs4ien  of  J^hv  boycotts  are 
being  pushed." 
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IOWA. 
DeeMomes.    Oxganizer  tei>ortB:  ''All  trust-made  cigats  ate  boycotted." 

IKDIA.K  TfeHfilTOBT. 

McAllister.    Oiganiser  reports:  "  Several  of  the  AmericaD  Federation  of  lAbor  boy- 
cotts are  beizig  pushed." 

KSNTUOKT. 


» 


tJniontown.    Oiganizer  reports:  "All*boycotts  are  being  pushed. 

1CAB8A0HU8BTT8. 

Ba^  State.  Oti^anizer  reports:  "All  shoes  and  tobacco  declared  unfair  by  the 
American  Federation  of  Labor  are  boycotted." 

Fitchbuig.  Organiser  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pushed." 

Lynn.    Organizer  reports:  "Boycotts  on  the  tobacco  trusts  are  being  pushed." 

Bfilford.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are  being 
pushed." 

MICfitOAK. 

Albion.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are  being 
pushed." 

Ionia.  Organiser  reports:  "All  boycotts  published  by  the  American  Federationist 
are  observed."' 

Kalamazoo.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pushed." 

Port  Huron.  Organizer  reports:  "Have  stopped  the  sale  of  tools  manufactiued  by 
Brown  &  Sharpe." 

1CINNB80TA. 

Minneapolis.  Organizer  reports:  "All  the  American  Federation  of  Lab6r  boycotts 
that  we  know  are  observed." 

MISSOURI. 

^  Springfield.    Organizer  reports:  "We  are  beginning  to  push  all  American  Federa- 
tion of  Labor  boycotts." 

St.  Ijouis.  Organizer  tepotiB:  "The  boycott  against  the  American  Tobacco  Co.  is 
being  pushed." 

NEW  JBHSBT. 

Elizabeth.    Organizer  reports:  "All  boycotts  affecting  this  city  are  being  pushed." 
Hoboken.    OinMiizer  reports:  "All  American  Federation  of  Labor  boycotts  are 

being  pushed.".** 
New  Brunswick.    Organizer  reports:  "American  Federation  of  Labor  boycotts  are 

being  pushed." 

NBW  TOBK. 

Fulton.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

Gouvemeur.  Organizer  reports:  "The  boycott  against  the  Knoxville  Woolen 
Ooods  firm  is  pushed." 

Jamestown.  Organizer  reports:  "The  boycotts  against  the  Henry  George  and  the 
Tom  Moore  cigars  are  espedallv  observed." 

Utica.  Organisser  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

Watertown.  Organizer  reports:  "Are  making  a  special  fight  on  the  American 
Tobacco  Co." 

NOBTH  CAROLINA. 

Raleigh.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pushed." 

OHIO. 

Cleveland.    Organizer  reports:  ''All  boycotts  are  observed." 
Columbus.    Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pushed." 
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Groolosville.  Organizer  reports:  ''All  Amencan  Federation  of  Labor  boycotts  are 
being  pushed.'' 

Findlay.  Organizer  reports:  ''Ail  American  Federation  of  Labor  boycotts  are 
pushed/*^ 

Galion.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed.'' 

Hamilton.  Organizer  reports:  "All  boycotts  announced  by  the  American  Federa- 
tionist  are  observed." 

Mount  Vernon.  Organizer  reports:  ''All  American  Federation  of  Labor  boycotts 
are  beins  pushed. ' ' 

Newark.  Orguiizer  reports:  "  Nearly  all  the  American  Federation  of  Labor  boy* 
cotts  are  being  pushed. ' ' 

Youngstown.  Orguiizer  reports:  "All  American  Federation  of  Labor  boycotts 
are  observed." 

Zanesville.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pushed." 

PBNNSTLVANU. 

Erie.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  known 
here  are  being  pushed." 


If 


Franklin.    Organizer  reports:  "  All  boycotts  known  here  are  pushed. 

Harrisburg.  Organizer  reports:  "We  are  fighting  the  Ice  Trust  and  the  nonunion 
cieur  factories." 

Philadelphia.  Organizer  reports:  "  All  American  Federation  of  LAbor  boycotts  are 
observed.' 

Pittston.    Organizer  reports:  "All  boycotts  are  being  pusihed," 

Wilkes-Barre.  Organizer  reports:  "Wearepushingall  the  American  Federation  of 
Labor  boycotts  that  we  can  reach. ' ' 

York,    Organizer  rei>orts:  "All  the  boycotts  that  we  know  are  observed." 

TBZAS, 

Palestine.  Organizer  reports;  "All  American  Federation  of  Labor  boycotts  are 
being  pushed." 

Sherman.  Organizer  reports:  All  American  Federation  of  Labor  boycotts  axe 
being  pushed." 

VBRMONT. 

Bane.  Organizer  reports:  "An  active  interest  is  taken  in  all  boyoo^  published 
by  the  Amencan  Federationist. ' ' 

WBST  VntOINIA., 

Huntington,    Organizer  reports:  "All  boycotts  are  being  pushed," 

WISCONSIN. 

Superior.  Organizer  reports:  "All  boycotts  announced  by  the  American  Federa- 
tionist  are  observed." 

[ExtTBOt  from  Ameiinta  Ftdflistionlst  for  the  month  of  Time,  Uta,  pp.  311-988.] 
What  Oub  Oboanizbbs  abb  Doino  vbom  thb  Atlantio  to  thb  PAcmo. 

ALABAMA. 

Birmin^iam,  Organizer  reports:  "Boycotts  against  Tobacco  Trust  are  being 
pushed." 

ABKANSAB. 

Fangould.    Organizer  reports:  "All  boycotts  are  being  pushed." 

calhobnu. 
Los  Angeles.    Organizer  reports:  "All  boycotts  are  observed." 

DBLAWABB. 

Wilmington.    Organizer  reports:  "All  boycotts  are  befaig  pushed." 
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ILLIKOI8. 

Decator.    Oipanzm  reporta:  "All  American  Federation  of  LalxM'  boyootta  are 

bein^  pushed." 
Chicago.    Organizer  repeats:  "We  are  inaisting  that  all  membeia  buy  imioiMnade 

goods.*' 

•    Freeport.    OrgaAiser  reports:  "Boycott  against  Radiant  Home  Store  ia  being 

pushed.*' 
Kankakee.    Organiser  reports:  "  All  boycotts  are  being  pushed  in  a  mild  way. " 
Metropolis.    Organizer  reports:  "Ail  boycotts  are  being  pushed." 

-    Percy.    Organiser  reports:  "All  American  Federation  of  Labor  boycotts  are 

observed." 
Quincy.    Organizer  reports:  "All  boycotts  are  vigorously  observed." 
Salem.    Organizer  reports:  "We  have  all  troubles  settled  and  all  union  men  ace 

asking  for  union-made  goods.    We  will  whoop  things  ui>  this  aummer. " 
Springfield.    Organizer  reports:  "All  boycotts  are  being  pushed." 
Waukegan.    Organizer  reports:  "All  boycotts  are  being  pushed." 

INDIANA.  .   . 

Elkhart.    Organizer  reports:  "All  American  Federation  of  Labor  boycotts  aiie 
being  pushed." 
'   Marion.    Organizer  reports:  ^  All  boycotts  that  are  feported  are  being  puriied." 

Muncie.    Organizer  reports:  "AU  American  Federation  of  Labor  boycotts  are 
"being  pushed." 

Shelbyville.    Organizer  reports:  "The  whole  list  of  boycotts  are  being  jMished  aa 
far  as  possible." 

^    Souui  Bend.    Organizer  reports:  "All  American  Federation  of  Labor  boyootti  are 
being  pushed." 

IOWA. 

Albion.    Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are  being 
pushed."  .  . 

'    Burlington.    Organizer  reports:  "All  boycotts  are  being  pushed." 

Des  Moines.    Organizer  reports:  "Boycotts  agaii^st  Conkey^s  books  and  Beliable 
stoves  are  being  pushed.^* 

Muscatine.    Organizer  reports:  "Ail  boycotts  are  being  pushed." 

KBNTUCKY. 

Stuigis.    Organizer  reports:  "All  boycotts  are  observed." 

IftASaACHUSBTTS. 

•  * 

Fitchburg.    Organizer  reports:  "  All  boycotts  aire  being  pushed. " 

Holyoke.    Or^nizer  repofts:  "We  are  doing  all  we  can  |it  present  for  boycotts.'" 

Lyim.    Organizer  reports:  "Boycott  against  Tobacco  Trust  is  being  pushed." 

MICHIGAN. 


Flint.    Organizer  reports:  "All  boycotts  are  being  pushed."  • 
Ionia. .  Organizer  reports :  "  All  boycotts  which  are  reported  are  vigorously  pushed. ' ' 
Manistee.    Organizer  reports:  "Favorable  work  is  being  done  forooyootts." 
North  Port  Huron.    Organizer  reports:  "  The  sale  of  Tom  Moore  and  Henry  George 
jigars  has  been  stopped.*'^ 
West  Bay  City.    Organizer  reports:  "  All  boycotts  are  being  pushed. " 


icisaouRi. 


De  Soto.  Organizer  reports:  "Boycott  against  McKiimey,  bakers,  of  St.  Louis,  la 
beinjg  pushed." 

Higginsville.  Organizer  reports:  "Boycotts  on  bread,  tobacco,  and  clothing  are 
observed." 

Springfield.    Organizer  reports:  "  We  are  doing  all  we  can  for  boycotts."- 


NBW  HAMPBHIRB. 


Manchester.    Organizer  rei)orts:  "American  Federation  of  Labor  boycotts  are  read 
ikt  all  Central  Labor  Un^  meeting." 
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NBW  JBR8BT. 

New  BniDflwiok.    Organizer  leports:  "All  boycotts  that  are  reoommeaded  are 
obeerved." 

KBW  YORK. 

Bingliiimton.    Orptniter  feik>rtt!  ''All  boycotts  are  being  Iniflbed." 
Dunkirk.    Organizer  reports:  ''AH  boycotts  published  are  being  pushed." 
Fulton.    Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 

observed.'' 
Jamestown.    Organizer  reports:  "Boycotts  are  be^  pushed." 
Norwidi.    Organizer  reports:  "All  boycotts  whi(£  can  be  reached  are  being 

pushed." 
Oneida.    Organizer  reports:  "Boycott  against  Wadsworth  Watchcase  Co.  is  being 

Jmshed." 
Poughkeepsie.    Oi^g^izer  reports:  "  All  boycotts  are  pushed . ' ' 
Watertown.    Oiganizer  reports:  "All  boycotts  are  bemg  pushed." 

KORTH  GABOLDIA. 

Chaklotte.    Organizer  reports:  "Boycott  against  American  Tobacco  Co.  hi  being 
pushed." 

omo.  ^* 

Bellaire.    Oieanizer  reports:  "Boycotts  are  being  pushed." 

Cleveland.    Oiganizer  reports:  "AH  boycotts  on  list  are  being  pushed." 

Columbus.    Oiganizer  reports:  "All  boycotts  are  being  pushed." 

Crooksville.    Ofipnizer  reports:  "All  boycotts  are  being  pushed." 

Findlay.    Onanizer  rex>orts:  "All  boycotts  receive  attention." 

Hamilton.    Ol-sanizer  reports:  "All  boycotts  published  in  tiie  American  Federa- 

tionist  are  pushed." 
Sidney.    Oiganizer  reports:  "All  known  boycotts  are  recognized." 
Zanesville.    Oiganizer  reports:  "All  American  Federation  of  Labot  boycotts  are 

being  pushed.    One  injunction  has  been  issued  and  it  is  still  on." 

OKLAHOMA  TBBBITORT. 

Oklahoma.    Orgatiizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pushed." 

PEMNSTLVANIA. 

Ashland.    Organizer  reports:  "All  boycotts  are  being  pnshed." 

Butler.    Oiganizer  reports:  "BoycottagainstWhitemore  polish  being  pushed.*' 

Dubois.    Oiganizer  reports:  "  We  are  pushing  all  boycotts." 

Erie.    Oiganizer  reports:  "  Boycott  against  Black  A  Germer  stoves  is  being  pushed.'* 

Lancaster.    Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 

observed." 
Readinff.    Oiganizer  reports:  "The  people  of  Reading  are  doing  all  they  can  to 

pudi  the  boycott  against  the  Cubanola  cigars.    The  cijgan  are  always  sent  back  and 

Uie  sign  taken  down." 
Scranton.    Oiganizer  reports:  "Boycotts  are  being  pushed  to  some  extent." 
Warren.    Oiganizer  reports:  "All  boycotts  are  observed." 
West  Philadelphia.    Oiganizer  reports:  "All  boycotts  are  being  pushed.'^ 
Wilkes-Barre.    Organizer  reports:  "All  boycotts  are  bein^pushea." 
Williamsport.    Oiganizer  reports:  "Great  interest  manifested  and  all  boycotts 

pushed.'^ 

RHODE  ISLAND. 

Pawtucket.    Oiganizer  reports:  "All  boycotts  are  being  pushed.^* 

TBNNB88BB. 

Knoxville.    Oisanizers  report:  "Boycott  against  the  Knoxville  Woolen  Mills  is 
being  pushed.    We  are  doing  all  we  can  for  boycotts,  especially  those  on  clothing. '^ 

TBXA8. 

Palestine.    Oiganizer  reports:  "Boycott  against  clothing  firms  is  being  pushed.'* 
Sheman*    Ot^uiuer  n^wrtB:  ."All  boycotts  are  being  observed." 
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WTOMINQ. 

Cheyenne.    Oiganizer  reports:  ''Have  a  committee  also  to  look  after  boyootta.*' 
[Eztmot  from  Amerioan  Fedwatioiiist  for  the  month  of  Aogatt,  1902,  pp.  446  to  464.] 

«What  oub  Oboanizbba  abb  doing  fbom  thb  Atiantic  to  thb  PAcmo," 

ALABAMA, 

Birmingham,    Oiganizer  reports:  ''All  boycotts  are  obeerved/' 

OONNBOnCUT, 

Norwich.  Oiganizer  reports;  *'A11  American  Federation  of  Labor  boycotts  av9 
being  observed." 

XLUNOIS. 

Cairo.    Oiganizer  reports:  "  All  American  Federation  of  Labor  boycotts  are  pushed. ^> 
Kewanee.    Oiganizer  reports:  "All  boycotts  are  being  pushed." 
Murphysboro.    Oiganizer  reports:  ''All  American  Feaeration  of  Labor  boycotts 
are  pushed." 
Percy.    Organizer  reports:  "All  American   Federation  of  Labor  boycotts  are 

pushed*" 
Springfield.    Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 

watcbeof.'^ 

INDIANA, 

]^iPood.    Oiganizer  reports:  "All  boycotts  are  pushed." 

Hammond.     Oiganizer  reports:  " Boycott  against  National  Biscuit  Co.  is  pushed.'* 
Logansport.    Oiganizer  reports:  "AU  American  Federation  of  Labor  boyooUv 
observed.'^ 
Mqncie.    Oiganizer  reports:  "All  boycotts  are  pushed." 

IOWA, 

Booiie.    Oiganizer  reports:  "All  boycotts  are  pushed." 

Burlington.  Oiganizer  reports:  "We  try  to  push  all  the  Ammcan  Federation  of 
Labor  boycotts." 

Clinton.  Oiganizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

DubuQue,  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

XANBA8, 

Fittsbuigh,    Oiganizer  reports:  "We  are  pushing  all  boycotts.'* 

KBNTOrCKT. 

Uniontown.  Oiganizer  reports:  "  All  the  boycotts  published  by  the  American  Fed- 
eiationiflt  are  observed." 

MASSAOHTTSBTTS. 

Lawrence.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
looke4  after." 

MICHIGAN. 

Kusk^gon.  Organizer  reports:  "All  boycotts  published  by  the  American  Federa* 
tionist  are  pushed." 

MINNBSOTA. 

Minneapolis.    Oiganizer  reports:  "All  boycotts  are  being  pttshed." 

MIBSOUBI. 

• 

Higginsville.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts 
affecSig  this  citv  are  pushed." 

Kansas  City.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  observed." 

Springfield.    Oiganizer  reports:  "All  boycotts  possible  are  being  pushed." 
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MONTANA. 

Butte.    Oiganizer  reports:  ''All  boycotts  are  being  puahed." 

•   NEW  JBB8BT. 

Hoboken.  Oiganizer  reports:  ''AH  American  Federation  of  Labor  boycotts  are 
being  pushed/' 

New  Brunswick.  Oiganizer  reports:  "All  boycotts  recommended  by  the  American 
Federation  of  Labor  are  pushed.''^ 

Salem.  On;anizer  reports:  "We  are  also  pushing  the  boycott  against  the  Whittl- 
more  Shoe  Polish  Co." 

NEW  YORK. 

Binghamton.  Oiganizer  reports:  "We  are  pushing  the  boycott  against  the  Ameri* 
can  Tobacco  Go." 

Elmira.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Fulton.    Oiipanizer  reports:  "All  boycotts  are  observed." 

New  York  Gity.  Organizer  reports:  "Have  special  attention  called  to  all  American 
Federation  of  liibor  boycotts." 

Norwich.    Oiganizer  reports:  "All  boycotts  that  we  know  are  pushed." 

Ogdensbuie.  Oiganizer  reports:  "The  boycott  against  the  National  Biscuit  Oo.  ie 
being  pushed." 

Oneida.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  aie 
pushed." 

Foughkeepsie.  Organizer  reports:  "All  boycotts  are  being  pushed.  This  is  the 
best  organized  city  between  Aibanv  and  New  York." 

Watertown.    Oiganizer  reports:  '^All  boycotts  are  observed." 

omo. 

Golumbus.    Oiganizer  reports:  "All  published  boycotts  are  observed." 

GrooksviUe.    Oigjanizer  reports:  "All  boycotts  are  pushed." 

Marietta.  Organizer  reports:  "All  boycotts  that  come  to  our  notice  are  being 
pushed." 

Mount  Vernon.  Organizer  reports:  "All  boycotts  appearing  on  the  unfair  list  are 
observed." 

Youngstdwn.  Oiganizer  reports:  "AU  American  Federation  of  Labor  boycotle 
within  our  notice  are  pushed.^' 

Zanesville.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

OKLAHOMA  TERBITOBY. 

Oklahoma.  Oiganizer  reports:  "AU  American  Federation  of  Labor  boycotts  are 
being  pushed." 

OREGON. 

Astoria.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  within 
our  reach  are  pushed." 

PENNSYLVANIA. 

Gurbondale.  Oigudzer  reports:  "All  American  Federation  of  Labor  boycotts  pub- 
lished b}^  the  American  Fedeiationist  are  observed." 

Meadville.  Organizer  reports:  "All  boycots  on  the  list  in  the  American  Federa* 
tionist  are  being  pushed." 

Mount  Garmel.  Oiganizer  reports:  "We  are  pushing  the  boycott  against  the  Amer- 
ican Tobacco  Co." 

Pittsburgh.    Oiganizer  reports:  "Boycott  on  Gincinnati  beer  is  pushed." 

Pittston.    Organizer  reports:  "All  bovcotts  are  pushed." 

Scranton.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pujBhed." 

BHODE  ISLAND. 

Pawtucket.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pu^ed." 

47900—14 60  
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TBMrHWUIBS. 

Knoxville.  OiiganizerTepoits:  '*  We  have  vigorouilypuriiwl  the  KaorviUe- Woolen 
Mill  boycott  and  with  fl;ood  result.  Thev  have  now  started  two  lai)gp  clothing  fiictoriee 
at  Knoxville  and  Namville,  re8pectiv«y»  for  the  puipose  of  making  up  their  ^[OodB 
into  clothing  and  thus  get  around  the  boycott.  They  go  under  the  name  of  the  National 
WoolAQ  Oo.  We  will  send  out  list  to  the  different  unions,  nolif^rtng  them,  and  ^will 
consequently  treat  the  National  Woolen  Co.  as  we  do  the  Knoxville  Woolen  MiUs. 

TEXAS. 

Cleburne.  Organizer  reports:  "We  are  pushing  all  boycotts  on  nonunion-iaaida 
tobaccos." 

Palestine.  Oiganizer  reports:  "All  boycotts  recommended  by  the  American  Fed- 
eiatiMi  <4  Labor  ase  being  pushed." 

Sherman.  Organizer  reports:  "  All  American  Federation  of  Labor  boycoitsare  beiag 
pushed:" 

VBRMONT. 

Rlrtlaad.  OmoBzer  reports:  "We  are  specially  pushing  the  boycotts  against  the 
Continental  ana  American  Tobacco  Co." 

WAflHINOTON. 

Seattle.  Oi]puiiaer  reverts:  "All  Amwkan  Federation  of  Labor  boyeoti*  are 
pushed,  especially  the  National  Biscuit  Co.,  trust-made  cigara,  and  convict-iMida 

wieeoiraiN. 

Marinette.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Superior.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  pub- 
lishea  by  the^ABMricsn^Federationistare  pushed." 

(TtitfWirtifirm  tha  AflMriosa  F«d«Mioiiislfor  tlis  msatli  of  fi^ptt^mbor,  1S02,  py.  6M  te  AWl] 

What  Our  Oroanizbbs  Are  Doing  vrom  the  Atlantic  to  the  Paobho. 

ALABAMA. 

.    Oiganizer  reports:  "All  American  Federation  of  LaboV'begFCottettw 

CALIFORNIA. 

Fresno.    Oiganizer  reports:  "All  boycotts  are  pushed." 

COLORADO. 

Pueblo.    Oiganizer  reports:  "All  boycotts  are  pushed." 

oonkeotiuut. 

Danbury.  Oiganizer  reports:  ''We  are  pushing  the  boycotts  ag^iunst  all  nonunion- 
made  cigars  and  tobaccos." 

NewLoadon.  Oiganizer  reports:  "We  are  pushing  all  boycotts  published  in  the 
American  Fedeiationist." 

N<Mrwich.    Oiganizer  reports:  ''All  boycotts  are  pushed." 

Thompsonville.  Oiganizer  reports:  "We  are  pushing  the  boycott  againBt  the 
Naticmal  Biscuit  Co." 

DELAWARE. 

Wilmington.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  ipusbed." 

ILLINOIS. 

Bloomfield.  Oiganizer  reports:  "All  boycotts  appearing  on  the  American  Fedem- 
.  tion  of  Labor  list  are  pu4ied.^ ' 

Cairo.  Oiganizer  reports:  "All  American  Federation  of  Lab<»  boycotts  axe 
pushed." 

Kewanee.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pushed,  especially  those  against  unfair  cigars." 
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MetiopoliB  City.    Oxganizer  reports:  ''AH  American  Federation  of  Lab<»  boycotts 
are  pushed.'* 
Peoria.    Organizer  reports:  ''All  boycotts  are  pushed.'* 
Quincy.    Organizer  reports:  "All  boycotts  are  pushed." 

INDIANA. 

Arcadia^    Organizer  reports:  "All  boycotts  are  pushed.** 

Elwood.  Oii^Buiizer  reports:  "AU  American  Federation  of  Labor  boycotts  are 
pushed." 

Evansville.    Organizer  reports:  "All  boycotts  called  to  our  attention  are  pushed." 

Fairland.  Or]^[anizer  reports:  "The  boycotts  against  nonunion  tobacco,  cigavs, 
and  bread  are  being  pushea.** 

Linton.    Organizer  reports:  "All  boycotts  that  we  know  are  being  pushed." 

Logansport.  Organizer  rei>ortB:  "All  American  Federation  of  iSwa  boycotts  are 
being  pushed.    Boycott  is  being  pushed  against  American  Tobacco  Co.'* 

Muncie.  Organizer  reports:  ^'American  Federation  of  Labor  boycotts  are  being 
pushed.*' 

Vincennes.    Organizer  reports:  "All  boycotts  are  pushed.** 

IOWA. 

Boone.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are  being 
pushed.*' 

Des  Moines.  Organizer  reports:  "We  are  pushing  the  boycotts  against  all  trust- 
made  cigars." 

Ottumwa.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being  pushed.** 

Sioux  City.  Organizer  reports:  "'The  American  Federation  of  Labor  boycotts  are 
bemg  pushed.** 

KBNTUCKT. 

Cleaton.  Ori^[anizer  reports:  "All  American  Federation  of  Labor  boycotts  ai^pfear- 
ingin  the  American  Federationist  are  pushed." 

uniontown.  Oiganizer  reports:  "All  boycotts  appearing  on  the  list  are  being 
pudied.** 

MAINS. 

Portland.    Organizer  reports:  "All  boycotts  are  pushed.** 

MASSAOarOSSTTS. 

Holyoke.  Organizer  reports:  "Attention  is  paid  to  all  American  Federation  of 
Labor  boycotts.^ 

North  Adams.  Organiser  reports:  "We  '^ue  pushing  boycotts  affainst  nonunion- 
made  cims  and  toba<»os,  the  Bice  A  Hntchins  Snoe  Co. .  sad  the  Umted  Collar  Co. ,  of 
Troy.    This  is  the  only  city  in  New  England  in  which  the  American  Tobacco  Co. 


to  introduce  the  most  extensively  advertised  cigars,  such  as  the  Florodora, 
Cubanola,  and  others.'* 

MiomoAN. 

Albion.  Oiganizer  reports:  "All  American  Federation  of  Labw  boyootts  are 
pushed." 

Houghton.  Organizer  reports:  "We  are  pushing  the  boycott  against  the  Knoxville 
Woolen  Mills." 

Ionia.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  reported 
arepushed." 

Kalamazoo.    Organizer  reports:  "All  boycotts  are  pushed." 

Ypsilanti.    Oigtmizer  repents:  "We  are  pushing  all  boycotts." 

MINNS80TA. 

Minneapolis.    Oiganizer  reports:  "All  boycotts  are  being  pushed." 

MI880UBI. 

Hannibal.    Oiganizer  reports:  "The  American  Federation  of  Labor  boycotts  are 
pushed." 
Joplin. 

Kansas  __.^-     _„ 
Springfield!    Oiganizer  reports:  "An  effort  is  being  made^to  push  all  boycotts." 
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MONTANA. 

Helena.  Oiganiser  reports:  "All  American  Federation  of  Labor  boycoUa  are  being 
puflihed." 

NEW  YORK. 

Addiaon.    Organizer  reports:  ''All  boycotts  are  pushed." 

Fulton.    Oiganizer  reports:  ''AH  American  Federation  of  Labor  boycotts  are 

pushed.*' 

Gouvemeur.    Organizer  reports:  "All  boycotts  are  pushed." 

Niagara  Falls.  Organizer  reports:  "We  are  pushing  the  boycotts  against  all  unfair 
tobaccos  and  against  the  National  Biscuit  C!o." 

Poughkeepsie.    Organizer  reports:  "We  keep  our  attention  on  all  boycotts." 

Tonawancut.  Organizer  reports:  "We  are  pushing  all  boycotts  that  appear  on  the 
unfair  list  of  the  American  Federationist." 

Utica.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

NEW  JERSEY. 

Elizabeth.    Organizer  reports:  "All  boycotts  that  we  can  reach  are  pushed." 
New  Brunswick.    Organizer  reports:  "American  Federation  of  Labor  boycotts  are 
pushed." 

NORTH  CAROLINA. 

Asheville.  Organizer  reports:  "We  are  pushing  the  boycotts  against  the  Kingan 
Packing  Co.  and  American  Tobacco  Co." 

OHIO. 

Bellaire.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

Ciooksville.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
puiahed." 

OREGON. 

Astoria.  Organizer  reports:  "We  are  pushing  boycotts  on  all  unfair  tobacco  and 
clothing." 

PENNSYLVANIA. 

Easton.    Oiganizer  reports:  "We  are  pushing  all  the  boycotts  that  we  know." 
Franklin.    Oreanizer  reports:  "We  are  pusning  the  boycotts  against  Brown  A 
Bharpe  Co.  and  the  Sin^r  Machine  Co." 
Lock  Haven.    Organizer  reports:  "We  are  pushing  all  boycotts." 
Philadelphia.    Oiganizer  re]x>rts:  "All  boycotts  publidied  are  pushed." 
Pittsburgh.    Organizer  reports:  "We  are  pushing  the  boycott  against  Brewers  Ex- 
change of  Cincinnati." 

.   Pittston.    Organizer  reports:  "  All  American  Federation  of  Labor  boycotts  are  being 
pushed." 
Wilkes-Barre.    Organizer  reports:  "All  boycotts  are  pushed." 
Williamsport.    Organizer  reports:  "We  are  pushing  the  boycotts  against  National 
Biscuit  Co.  and  the  American  Cigar  Co." 

RHODE  ISLAND. 

Ph)vidence.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

TENNESSEE. 

Knoxville.  Organizer  reports:  "The  boycott  against  the  Knoxville  Woolen  MiBs 
is  pushed  vigorously.    All  boycotts  are  pushed." 

VERMONT. 

Barre.  Oigimizer  reports:  "All  boycotts  on  unfair  shoes  and  the  one  agaiiist  the 
National  Biscuit  Co.  are  pushed." 

WASHINGTON. 

Spokane.  Organizer  reports:  "Just  at  present,  we  are  pushing  boycotts  against 
nonunion  cigars  principally." 
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(Bxtnot  from  the  Amerioaa  FMerftttooist,  for  thA  month  of  Oetobor,  190S,  pp.  /17  to  7tt.] 
What  Oub  Oboanisbbs  abb  Doing  fbom  thb  Atlamtio  to  thb  Paoifio. 

ABKAN8A8. 

Fttftfould.    Oiganiser  reports:  ''All  American  Federation  of  Labor  boycotts  are 

OAUFOBNZA. 

Fresno.  Organiser  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

OONMBOnCUT. 

Hartford.  Organiser  reports:  ''All  American  Federation  of  Labor  boycotts  are 
pushed." 

Norwich.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Thompson ville.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts 
are  pushed." 

ILLINOIS. 

Aurora.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are  being 
pushed." 

East  St.  Louis.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts 
arepushed." 

Kewanee.    Organizer  reports:  "We  are  pushing  all  boycotts." 

Paris.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are  being 
pushed." 

INDIANA. 

Hammond.  Organizer  reports:  "We  are  pushing  the  boycott  against  the  National 
Biscuit  Go." 

Indianapolis.  Organizer  reports:  "The  boycott  on  the  Kingan  Packing  Co.  is 
pushed." 

Owensville.    Organizer  reports:  "All  boycotts  we  know  are  pushed." 

Vincennes.  Organizer  reports:  "We  are  also  pushing  all  American  Federation  of 
Labor  boycotts." 

IOWA. 

Burlington.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Clinton.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

Dubuque.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

Waterloo.  Organizer  reports:  "We  are  especially  pushing  boycotts  against  all 
unfoir  cigars." 

KANSAS. 

Pittsburg.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

kkntuobt. 

Central  City.  Organizer  reports:  "We  are  pushing  the  boycott  against  the  Kingan 
Ptekinff  Co." 

Henoenon.    Organizer  reports:  "All  boycotts  are  pushed." 

Louisville.  Oii^izer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

MAINS. 

Portland.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

MA88A0BU8BTT8. 

Ba^r  State.  Organizer  reports:  "We  are  specially  pushing  the  boycott  against  the 
American  Tobacco  Co." 

Fitchbuig.    Organizer  reports:  "All  boycotts  are  pushed." 

Holvoke.  Orsanizer  reports:  "Boycott  against  the  National  Biscuit  Co.  is  beiiig 
specially  pushed." 
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MIOHXOAN. 

Beaton  Harbor.    Oiganiser  reports:  ''All  boycotts  on  the  unfair  list  are  puihed." 

Ionia.  Oii^anizer  reports:  ''All  American  Federation  of  Labor  boycotts  published 
by  the  American  Federationist  are  pushed.'' 

Kalamazoo.  Oiganizer  reports:  ^'We  are  observing  all  American  Federation  of 
Labor  boycotts.'' 

Si^^inaw.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Ypeilanti.  Oiganizer  reports:  "We  are  observing  all  American  Federation  of  Labor 
boycotts." 

MINNESOTA. 

Minneapolis.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed. ' 

MISSOURI. 

Kansas  Oi^.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
beiJ9ig  pushea." 

NBW  TORE. 

Fulton.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
obowved." 

Jamestown.  Oiganizer  reports:  "We  are  observing  all  American  Federation  d 
Jjibar  boycotts." 

New  York  City.  Oiganizer  reports:  "At  all  union  meetings  boycotting  all  unfair 
employers  is  uiged." 

Oneoota.  Oiganiaer  reports :  "  We  are  pushing  the  boycotts  against  ail  tnist>made 
cigars." 

C^ensbuig.    Oiganizer  reports:  "Boycott  against  the  National  Biscuit  Co.  is 

Bme.    Ofganiaer reports:  '' We arepushijig boycotts againstalltnitt^madegoods.*' 
Watertown.    Oiganizer  reports:  "We  are  looking  after  aU  American  Fedentkni  of 
Lab^boycotts." 

NBW  JER8BY. 

New  Brunswick.  Organizer  reports:  "All  American  Federation  of  lAbor  b^yco^e 
are  pushed." 

Oian^.  Ornnizer  reports:  "We  are  specially  pushing  boycotts  against  truait> 
made  cigais  and  tobacco." 

raterson.  Oiganizer  reports:  "All  American  Federation  of  Labor  boyootto  Aie 
pushed." 

OHIO. 

Canton.  Oiganizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotta." 

Cleveland.  Organizer  reports:  "All  American  Federation  of  Labor  beyooita4»» 
pushed." 

Cincinnati.  Oiganizer  reports:  "We  are  pushing  the  boycotts  against  Cincinn^li 
bfewers." 

Crooksville.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Columbus.  Oiganizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

Chillicothe.  Oiganizer  reports:  "We  are  pushing  the  boycott  against  the  Brewers' 
Exchange." 

Findlay.    Organizer  reports:  "We  are  pushing  all  boycotts." 

Mount  Vernon.  Orgamzer  reports:  "All  American  Federation  of  Labor  boycotta 
are  observed." 

Sidney.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  that  we 
know  are  pushed." 

Urbana.  Oiganizer  reports:  "We  are  observing  all  American  Federation  of  Labor 
boycotts." 

Youagstown.  Oiganizer  reports:  "We  are  vigorously  pushing  .aU  American  fM« 
eration  oi  Labor  boycotts." 

Zanesville.  Oiganizer  reports:  "All  American  Fedemkion  of  Labor  boyootIS'  are 
nMhed." 
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OXiiAH€UCA  TEBBin^BT. 

Oklahoma  City.  Organizer  reports:  '*A11  American  Federation  of  Labor  boycotts 
are  observed.'' 

ORBQON. 

Portland.    Organizer  reports:  ''AU  boycotts  are  pushed." 

PSNNBTLVAKIA. 

Easton.    Oivanizer  reports:  '^All  boycotts  that  we  know  are  pushed.'* 

Franklin.  Organizer  reports:  ''All  American  Federation  oi  Labor  boycotts  are 
pushed." 

Lock  Haven.  Organizer  reports:  ''We  are  urging  boycotts  agiiunt  all  trust-made 
goods." 

Pittston.  Organizer  reports:  "We  are  pushing  boycotts  against  all  tnist-nUde 
goods." 

Plymouth.  Oraanizer  reports:  "We  are  especially  pushing  boycott  agaiaM'Ihe' 
National  Biscuit  Co." 

Wilkes-Barre.    Organizer  reports:  "All  boycotts  that  we  can  reach  are  pushed." 

BHODB  ISItAND. 

Pawtucket.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

TBNNBBSBB. 

Kiioxville.  Organizer  reports:  "We  are  uraine  all  American  'Federation  of  Labcv 
boycotts)  particularly  against  the  KnoxviUe  Woolen  Mills." 

TBZAS. 

Dallas.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Denison.  Organizer  reports:  "We  are  urging  aU  American  Federation  of  Labor 
boycotts." 

El  Paso.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
obaerred." 

Palestine.  Organizer  reports:  "All  American  Federation  of  Labor  boyc()tts  ars 
beiag  posiMd." 

Sherman.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
bcytotts." 

VIRQINIA. 

Richmond.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
dtesp^^ed." 

WISCONSIN. 

Green  Bay.  Organizer  reports:  '*We  are  urging  the  boycotts  against  ■  tnistrma4a 
Gmraand  tobaccos." 

Milwaukee.    Organizer  reports:  "All  boycotts  are  enforced." 

•  Siipenor.  Oraaniaer  repovts:  '-All  boycotts  on  the  list  of  the  American vpedeiation 
list  are  pushed. 

tXttfMt  from  tlM  Atnericui  Fetfetmtkmiit  for  the  month  of  Mdmnber,  ISOt,  pp.  81S  to  SSS.] 
Wbat  Oub  OBOAMi^ttB  Arb  Doimo  from  thb  'Arhkimo  to  thb  Pacbw. 

ALABAMA. 

Birmingham.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
being' pumed." 

CALIFORNIA. 

Bakersfield.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts 
ii^ported  are  pushed." 

OONNECnOUT. 

Hartford.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

New  London.  Oraanizer  reports:  "We  are  pushing  boycotts  against  the  National 
Biscuit  Co.  and  the  Continental  Tobacco  Co." 
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Thompson ville.  Organuer  reports:  ''All  American  Federation  of  Labor  boycott! 
are  pushed." 

FLORIDA. 

Jacksonville.    Oiganiser  reports:  "We  are  pushing  all  boycotts." 

nxiMon. 

Aurora.  Oiganiser  reports:  ''We  are  observing  all  American  Federation  of  Labor 
boycotts." 

fiast  St^  Louis.  Oiganiser  reports:  "AU  American  Federation  of  Labor  boycotts 
are  observed." 

Slewanee.  Oiganiser  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

Murphysboro.    Oiganizer  reports:  "All  boycotts  that  we  know  are  pushed." 

Percy.  Oiganizer  reports:  ''All  American  Federation  of  Labor  boycotts  are  ob- 
served." 

Waukegan.    Oiganizer  reports:  "All  boycotts  that  we  know  are  pushed." 

INDIANA. 

Booneville.  Oiganizer  reports:  "We  are  pushing  all  American  Federation  of 
Labor  boycotts." 

Linton.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  appearing 
on  the  American  Federationist  list  are  observed." 

Logansport.    Oij^izer  reports:  "All  trust-made  eoods  are  boycotted." 

Mimcie.  Oiganizer  reports:  "We  are  observing  all  American  Federation  of  Labor 
boycotts." 

Owensboro.  Oiganizer  reports:  "All  unfiiir  goods  are  avoided  and  all  boycotts  aro 
strictly  observed." 

Vincennes.  Oiganizer  reports:  "We  are  pushing  American  Federation  of  Labor 
boycotts." 

IOWA. 

Boone.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Clinton.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Dubuque.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

Waterloo.  Organizer  reports:  "We  are  pushing  the  boycotts  against  all  unfair 
cigare." 

KENTUCKY. 

Central  City.  Organizer  reports:  "We  are  pushing  the  boycott  against  the  ging^w 
Packing  Co.'*^ 

Cleaton.  Organizer  reports:  ''We  are  pushing  all  boycotts  that  appear  on  the 
unfair  list." 

Drakesboro.  Oiganizer  reports:  ''All  American  Federation  of  Labor  boycotts  pub- 
lished are  pushed." 

Louisville.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

Paducah.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

Uniontown.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  that 
we  know  are  pushed." 

LOUISIANA. 

New  Orleans.  Organizer  reports:  "All  organizations  are  pushing  the  boycott* 
against  all  un&dr  beer,  bread,  and  tobacco." 

MASSACRUSBTrS. 

Bay^  State.    Organizer  reports:  "We  are  specially  pushing  the  boycott  against  the 
American  Tobacco  Co. " 
Holyoke.    Oiganker  reports:  "All  American  Federation  of  Labor  boycotts  ate 

observed." 
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KIOHIOAN. 


Ionia.  Organizer  reports:  ''All  American  Federation  of  Labor  boycotta  on  the 
unfidr  list  are  pushed.'^ 

Kalamazoo.  Organizer  reports:  ''All  American  Federation  of  Labor  boycotts  are 
observed.'' 


MINNBSOTA. 

Minneapolis.    Organizer  reports:  "All  boycotts  are  observed.'' 
St.  Paul.    Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

MISSOUBI. 

Higginsville.    Organizer  reports:  "All  boycotts  are  pushed." 

Jacluon.  Organizer  reports:  "All  boycotts  advertised  in  the  American  Federa- 
tionist  are  pushed." 

Joplin.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pudied." 

Kansas  City.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Springfield.  Organizer  reports:  "All  in  our  power  is  done  to  push  boycotts  against 
un&ir  goods." 

MONTANA. 

Helena.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  that  we 
know  are  pushed." 

NBW  JBBSBT. 

Orange.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  axe 
observed." 

NBW  TOBK. 

Gohoes.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

Geneva.  Organizer  reports:  "We  are  specially  pushing  the  boycott  against  the 
Herendeen  Manu&cturing  Go." 

*  Jamestown.    Organizer  reports:  "All  boycotts  are  observed." 

Norwich.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

Ogdensburg.  Organizer  reports:  "We  are  pushing  the  boycott  against  the  National 
Biscuit  Co." 

Oneida.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

*  Rome.    Organizer  reports:  "All  American  Federation  of  Labor  boycotts  on  the 
un&rir  list  are  pushed." 

XJtica.  Organizer  reports:  "We  are  observing  all  American  Federation  of  Labor 
boycotts." 

OHIO. 

ChiUicothe.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Cleveland.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

Columbus.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

Coshocton.  Organizer  reports:  "We  are  pushing  boycotts  against  Novelty  Advet^ 
tising  Co.  and  Meek  Beech  Co." 

Crooksville.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

Youngstown.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed. ' 

Zanesville.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
pushed." 

OKLAHOMA.  • 

Oklahoma  City.  Organizer  reports:  "We  are  pushing  all  American  Federation  of 
Labor  boycotts." 
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PBNNSTIiTANIA. 

Altoona.  Organizer  reports:  "AH  boycotts  published  by  the  Amerioin  Feden- 
tionist  are  pushed.'' 

Dubois.  Organizer  reports:  "We  are  pushing  all  American  Fedenition  of  Labor 
boycotts." 

Franklin.  Organizer  reports:  "We  are  pushing  boycotts,  especially  against  all 
unfair  cigars." 

Lancaster.    Organizer  reports :  '  *  All  unfair  goods  are  boycotted . ' ' 

Lock  Haven.  Organizer  reports:  "We  are  pushing  all  American  Federation  of 
Labor  boycotts." 

Meadville.  Organizer  reports:  "We  are  observing  all  American  Federation  of 
Labor  boycotts." 

Shamokin.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts." 

Warren.  Organizer  reports:  "We  are  pushing  the  boycott  against  the  brewers  in 
Cincinnati." 

Williamsport.  Organizer  reports:  "We  are  specially  pushing  the  boycott  agaixtst 
the  National  Biscuit  Co." 

RHODB  ISLAND. 

Pftwtucket.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

TBNNBS6BB. 

Knoxville.  OK;anizer  reports:  "The  boycott  against  the  KnoxviUe  Woolen  Co.  is 
being  pushed  with  renewea  vigor.    We  are  pushing  all  other  boycotts." 

TBXAS. 

£1  Paso.    Oiganizer  reports:  "All  boycotts  that  we  know  of  are  observed." 
Houston.    Oiganizer  reports:  "We  are  pushing  boycotts  against  all  nonunion 

geodfi." 
Sherman.    Organizer  reports:  "We  are  pushing  all  American  Federation  of  Jjthoat 

bttycottA." 

VBRMONT. 

Rutland.  OrganizerreportB:  "We  are  specially  pushing  boycotts  against  the  Con- 
tinental Tobacco  Co.  and  National  Biscuit  Co." 

VIRGINIA. 

Richmond.  Oiganizer  reports:  VWe  are  observmg  all  American  Federation  df 
Liibor  boycotts." 

WBST  VIRGINIA. 

•*  

Huntington.  Oiganizer  reports:  "AH  American  Federation  of  Labor  boycotts' am 
observed." 

WISCONSIN. 

Fond  du  Lac.  Organizer  reports:  "All  American  Federation  of  Labor  boycott^lare 
pushed." 

Milwaukee.  Oiganizer  reports:  "We  are  pushing  all  American  Federation  of  Labw 
boycotts." 

Superior.  Oiganizer  reports:  "All  boycotts  appearing  on  the  list  of  the  Americaii' 
F^erationist  are  observed." 

EK«(raol<IN»m'AiiiMlOMi  F«diimtloiiig»  fsr  tk«  mMth  of  DsoniAer, !«»,  pp«  MO  to'iSS.) 
'What 'Our  OnoANiaBas  arb  Doino  prom  thb  Atlanho  to  thb  PAomo. 

ALABAMA. 

Birmingham.  Oiganizer  reports:  "AU  Amefican  Federation  of  Labor  boycotts  are 
observed/* 

;8elina:  Oigaaiaer  reportB:  "All  American  FedenUaon  of  Xabor  boycotta  Jtfe  ob- 
served." 
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ARKANSAS. 

Paragould.  Oigftnizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

Texarkazta.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

CAUFOBNIA. 

San  Bernardino.  Oiganizer  reports:  "The  boycott  against  the  Los  Angeles  Times 
is  Dushed." 

Santa  Rosa.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
observed." 

COLORADO. 

Pueblo.    Organizer  reports:  "We  observe  all  American  Federation  of  Labor  boy* 

COttB." 

CONNECTICUT. 

'Meiiden.  Organizer  reports:  "AH  American  Federation  of  Labor  boycotts  are 
observed." 

Norwidi.    Organizer  reports:  "All  boycotts  are  observed." 

Tliompsonville.  Oiganuer  reports:  "AH  American  Federation  of  Labor  boycotts 
are  obscnrved." 

ILLINOIS. 

Alton.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are  ob- 
served." 

IOWA. 

Des  Moines.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts. am 
pushed." 

KANSAS. 

Fort  Scott.  Oiganizer  reports:  "We  are  pushing  all  American  Federation  of  Labor 
boycotts  as  far  as  possible." 

MICHIGAN. 

Benton  Harbor.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts 
are  puriiied." 

MISSOURI. 

Hignnsville.  Oiganizer  reports:  "We  are  pushing  the  boycott  against  the  McKin- 
noy  Bread  Co." 

'  NBBRA8KA. 

Lincoln.  Organizer  reports:  "We  are  pushing  all  American  Federation  of  Lab<^ 
boycotts." 

NBW  YORK. 

Norwich.  Organizer  reports:  "All  American  Federation  of  Labor  boycotts  ate 
pushed." 

OHIO. 

Ashtabula.  Oiganizer  reports:  "All  American  Federation  of  Labor  boycotts  are 
slzenuously  pushed." 

East  Liverpool.  Oiganizer  reports:  "We  notify  all  merchants  of  unfair  goods  and 
we  are  pushing  all  American  Federation  of  Labor  boycotts." 

PENNSYLVANIA. 

Franklin.  Oiganizer  reports:  "We  are  pushing  the  boycotts  against  all  unfair 
cifitts,  also  against  all  other  unfair jroods." 

Plymouth.  Oiganizer  reports:  "We  are  pushing  the  boycott  against  the  Nationak 
Biscuit  Co." 

WilUamsport.  Organizer  reports:  "All  American  Fedemlion  of  Labor  boycotts  are 
advertised  m  the  local  papers." 
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(Bxtnot  from  B«port  of  the  Prooeedlnss  of  the  Twenty<«ixth  Annual  Gonventton  of  Um  Amnrlcaa 

tloo  of  Labor,  1006,  pp.  83, 84,  and  85.] 

Convention  Pbogeedingb,  1881-1905,  Reprinted. 

Upon  your  authoritv  we  have  had  reprinted  and  bound  400  complete  volumes  of  tiie 
official  proceedings  of  the  convention  of  the  American  Federation  of  Labor  since  its 
formation  in  1881 .  We  have  set  the  price  of  the  complete  sets  at  $15.  This  will  about 
cover  the  cost  of  the  reprinting,  binding,  mailing,  or  expreasage. 

*  *  WE-DON  'T-PATBONIZE  "   UST. 

Applications  to  place  the  following  firms  upon  the  unfair  list  of  the  American  Fed6i»- 
tion  of  Labor  have  been  made  to  ana  approved  by  the  executive  council  from  October 
1,  1905,  to  October  1,  1906: 

American  Hoist  &  Derrick  Co.,  St.  Paul,  Minn.    (International  Brotherhood  of 

Blacksmiths^ 

American  Iron  &  Steel  Go.  Works.  Lebanon  and  Reading,  Pa.  (Amalgamated  Asso- 
ciation of  Iron.  Steel  and  Tin  Workers.) 

Coming  Brick,  Tile  &  Terra  Cotta  Co.,  Coming,  N.  Y.  (International  Brick,  Tile 
and  Terra  Cotta  Workers'  Alliance.) 

J.  L.  Frost  Paper  Co.,  Norwood,  N.  Y.    (United  Brotherhood  of  Paper  Makers.) 

Far  West  Lumoer  Co.,  Tacoma,  Wash.  (International  Shingle  Weavers'  Union  of 
America.) 

Finch  DistiUing  Co.,  Pittsburgh,  Pa.    (Coopers'  International  Union  of  Nortli 

America^ 

Grays  Harbor  Commercial  Co.,  Cosmopolis,  Wash.  (International  Shingle  Weaven' 
Union  of  America.) 

Gleeson,  Thomas  E.,  Newark,  N.  J.  (American  Wire  WeaveiB*  Protective  Asaocia- 
tion.) 

Hutton  Brick  Co.,  Kingston,  N.  Y.  (International  Brick,  Tile  and  Terra  Ootta 
Workers'  Alliance.) 

Ideal  Manufacturing  Co.,  Detroit,  Mich.  (Metal  Poliahen,  Buffers,  Platen  and 
Brass  Workers'  International  Union  of  North  America.) 

Kem  Barber  Supply  Ci.,  St.  Louis,  Mo.    (International  Association  of  Machinists.) 

Lindsay  Wire  Weaving  Co.,  Collinwood,  Ohio.  (American  Wire  Weavers'  Protec- 
tive Association.) 

Mockett,  J.  N .;  Toledo,  Ohio.    (Retail  Clerks'  International  Protective  Association.) 

New  York  Knife  Co. ,  Walden,  N .  Y.  (Pocket  Knif^  Blade  Grinders  and  FinisheiB^ 
National  Union.) 

Peckham  Manufacturing  Co . ,  Kingston,  N .  Y .  ( International  Brotherhood  of  Black- 
smiths.) 

Philadelphia  Inquirer.    (International  Typographical  Union.) 

Portland  Peninsular  Cement  Go. ,  Jackson,  Mich.  (Federal  Labor  Union  No.  11761, 
Cement  City,  Mich.) 

Raymondville  Paper  Co.,  Raymmdville,  N.  Y.  (United  Brotherhood  of  Paper 
Makers.) 

Redding  Hotel,  Wilkes-Barre,  Pa.  (Brotherhood  of  Painters,  Decorators  and  Paper 
Hangers  of  America.) 

St.  Paul  &  Tacoma  Lumber  Co.,  Tacoma,  Wash.  (International  Shingle  Weavers' 
Union  of  America.) 

T.  Zurbru^  Watch  Case  Co.,  Riverside,  N.  J.  (Watch  Case  Engravers'  Interna- 
tional Association  of  America.) 

DROPPED  WITHOUT  NOTICE. 

Art  Metal  Construction  Co.,  Jamestown,  N.  Y. 

American  Hardware  Co. ,  New  Britain,  Conn.    (P.  db  F.  Corbin-Russell  Sc  Erwin^Co.) 

American  Circular  Loom  Co.,  New  Orange  N.  J. 

Atlas  Tack  Co.,  Fairhaven,  Mass. 

Brumby  Chair  Co.,  Marietta,  Cra. 

Orescent  Gurvoirseer  Wilcox  Co.,  Newark,  N.  J. 

Oolumbua  Buggy  &  Harness  Co.,  Columbus,  Ohio. 

Davenport  Pearl  Button  Co.,  Davenport,  Iowa. 

Diamond  Rubber  Co.,  AJoon,  Ohio. 

l^illiam  Demuth  &  Co.,  New  York  Oily. 

B.  F.  €k)odrich  Rubber  Co.,  Akron,  Ohio. 
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Harbison  &  Walker  Refractory  Go.,  Pittsburgh,  Pa. 

Himmelberger-HairiBon  Lumber  Co..  Morehouse,  Mo. 

Iver  Johnson  Anns  Co..  Fitchbuig,  Mass. 

Kokomo  Rubber  Co..  Kokomo,  Ind. 

Lehmaier-Swartz  k  Co.,  New  York  City. 

Menimac  Manufacturing  Co.,  Lowell,  Mass. 

Novelty  Advertising  Co.,  Godiocton,  Ohio. 

National  ElevatDr  d  Machine  Co.,  Honesdale,  Pa. 

Northwestern  Cooperage  &  I^umber  Co.  Ohio  and  Michigan. 

Palmer  Manufacturing  Co.,  Poplar  Bluff,  Mo. 

Page  Needle  Co.,  Chicopee  Falls,  N.  H. 

Russell  Manufacturing  Co.,  Middletown,  Cnnn. 

J.  N.  Roberts  Co.,  Metropolis,  111. 

F.  N.  Rowell  &  Co.,  Batavia,  N.  Y. 

St.  Johns  Table  Co.^  St.  Johns,  Mich. 

Sattley  ManufactunngCo.,  Springfield,  111. 

Terre  Haute  Gazette.  Terre  Haute,  Ind. 

Trinity  County  Lumber  Co.,  Groveton,  Tex. 

Underwood  Typewriter  Co . ,  £[artford ,  Conn . 

Union  Lumber  Co.,  Fort  Bragg,  Cal. 

William  Cooperage  Co.,  P(jpSr  Bluff,  Mo. 

Williams  Basket  Manu&icturing  Ci.,  Northampton,  Mass. 

H.  B.  Wiggins  Sons  Co.,  Bloomfield,  N.  J. 
Fratenmlly  submitted. 

Samuel  Gohpbrs,  Daniel  J.  Kbbfb, 

James  Duncan,  Wm.  D.  Hubeb, 

John  Miichell,  Jos.  F.  Valentine, 

James  O'Connbll,  Frank  Morrison, 

Max  Morris,  John  B.  Lennon, 

D.  A.  Hatbs, 

Executive  Council  American  Federation  of  Labor, 

IBztraet  from  R«port  of  the  ProoeedingB  of  the  Tweaty-Ofth  Anniul  OonTntlon  of  tho  Amirieui  Fed* 

eratlon  of  Labor,  1906,  jyp.  79, 80,  and  81.] 

CONVENTION  PROOEEDINOS  RBPRINTBD,  ETC. 

There  is  a  constantly  increasing  demand  made  upon  the  American  Federation  of 
Labor  for  fuller  information  regarding  the  work  of  the  trade-union  movement  and  its 
achievements.  These  it  has  been  our  purpose  to  give  to  the  fullest  by  the  publication 
not  only  of  the  American  Federationist,  our  pamphlets,  leaflets,  etc.,  but  by  every 
other  means  at  our  disposal.  So,  too,  has  grown  the  demand  for  the  official  printed 
proceeding  of  our  conventions;  owing  to  the  lapse  of  time  and  the  increasingaemand 
for  the  editions  of  the  printed  proceeoings  our  supply  became  exhausted.  This  foct 
was  reported  to  the  last  convention  and  the  authority  was  given  for  a  reprint.  We  beg 
to  report  that  the  official  proceedings  of  the  conventions  of  our  federation,  since  its 
formation  in  this  city  in  1881  up  to  and  including  1900,  have  been  reprinted.  We 
now  have  400  complete  files  up  to  date  and  recommend  that  the  executive  council 
be  authorized  to  set  a  moderate  price  for  their  sale.  These  proceedings  have  not 
i)nly  a  very  great  value  to  our  movement  and  to  thinkers  and  observers  to-day,  but 
must  of  necessity  have  a  constantly  increasing  value  to  the  men  of  our  movement  and 
othen  of  the  future. 

"WE-DON't-PATRONIZE"   LIST. 

Applications  to  place  the  following  firms  upon  the  unfair  list  of  the  American  Fed- 
eration of  Labor  have  been  made  and  approved  by  the  executive  council  from  Octo- 
ber 1, 1904,  to  October  1, 1905: 
Boorum  A  Pease  Co.,  Brooklyn,  N.  Y.    (International  Brotherhood  of  Bookbinders.) 
Bryan  A  Oo.,  Cleveland,  Ohio.    (National  AUiance  of  Bill  Posters  and  BillersJ 
J.  H.  Gownie  Glove  Co.,  Des  Moines,  Iowa.    (International  Glove  Workers*  Union 
of  America.) 
California  Glove  Co.,  Napa,  Cal.    (International  Glove  Workers'  Union  of  America.) 
Derby  Desk  Co.,  Boston,  Mass.    (Amalgamated  Wood  Workers'  International 
Union.) 

Houston  Electric  Co.,  Houston,  Tex.  (Amalgamated  Association  of  Street  and 
Electric  Railway  Employees.) 

Lerch  Brothers,  Baltimore,  Md.  (United  Brotherhood  of  Leather  Worken  on 
Horse  Goods.) 
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Lehmaier-Swartz  A  Co.,  New  York  City.  (Tin  Foil  WortmB  and  Helptn'  Unton, 
No.  11116.) 

Menitt  &  Co.,  Philadelphia,  Pa.,  (Wood,  Wire,  uid  Metal  Worken'  Intematloiiai 
Union.) 

Miasouii,  ^Kansas  &  Texas  Railway  Co.    (Order  of  Railroad  TelegiaplierB.) 

Merkle- Wiley  Broom  Co.,  Paris,  111.    (International  Broom  Makenr  Union.) 

National  Elevator  &  Machine  Co.,  Honesdale,  Pa.  (International  AssociMon  of 
Machinists.) 

Pittsburgh  Expanded  Metal  Co.,  Pittsbuigh,  Pa.  (Wood,  Wire,  and  Metal  Lathers' 
International  Union.) 

Potter  Wall  Paper  Co.,  Hoboken,  N.  J.  (National  Print  Cutters'  AsBodation  of 
America.    National  Association  of  Machine  Printers  and  Color  Mizexs.) 

C.  W.  Post,  manufacturer  of  ''Grape  Nuts''  and  Postum  Oreal,  Battle  Creek, 
Mich. 

J.  E.  Tilt  Sh(  e  Co.,  Chicago,  111.    (Boot  and  Shoe  Workers'  Union.) 

Utica  Hydraulic  Cement  Co.,  Utica,  111;  Utica  Cement  Manufacturing  Co.  (Fed- 
eral Labor  Union,  No.  9870.) 

Williams  Basket  Manufacturing  Co.,  Northampton,  Mass.  (Basket  Makers'  Union, 
No.  11626.) 

Wrought  Iron  Range  Co.,  St.  Louis,  Mo.  (Metal  Polishers,  Buffere,  Platers,  and 
Brass  markers'  International  Union  of  North  America.) 

Western  Union  Telegraph  Co.  and  its  messenger  service,  the  American  District 
Telegraph  Co.    (Commercial  Telegraphers'  Union  of  America.) 

H.  B.  Wigdns  Sons  Co.,  Bloomfield,  N.  J.  (Burlap  Workera'  Union,  No.  11492, 
Orange,  N.  J.) 

nnOPPBD  WITHOUT  NonoB. 

Ballard  &  Ballard  BlilUng  Co.,  Louisville,  Ky. 

Computing  Scale  Co.,  Dayton,  Ohio. 

Davis  Sewing  Machine  Co.,  Dayton,  Ohio. 

Evans  &  Howard  Fire  Brick  &  Sewer  Pipe  Co.,  St.  Louis,  Mo. 

Huttig  Sash  &  Door  Co.,  St.  Louis,  Mo. 

Hohnuinn  it  Maurer  Manufacturing  Co.,  Rochester;  N.  Y. 

Houston  Electric  Co.,  Houston,  Tex. 

Terre  Haute  Brick  Co.j  Terre  Haute,  Ind. 

Terre  Haute  Street  Railway  CJo.,  Terre  Haute,  Ind. 

L.  E.  Watennan  A  Co.,  New  York  City. 

Fraternally  submitted. 

Samuel  Gompers,  D.  A.  HatxB; 

James  Duncan,  Daniel  J.  Kbe^, 

John  Mitchell  W.  J.  Spbnobb, 

James  O'Connell,  John  B.  Lxnkon, 

Max  Morris,  Fravc  Morrison, 

Tbos.  I.  Kn>D, 

Executive  Council  American  Fedetatiion  oflAdhr. 

IRztract  from  Report  of  Proceedings  of  American  Federation  of  Labor,  1904,  pp.  85,  W,  and  8Ti| 

*  *  WE-D0N'T-PATR0NI««'  '   LIST. 

Applications  to  place  the  following  firms  upon  the  unfair  list  of  the  American  FM 

eration  of  Labor  have  been  made  and  approved  by  the  executive  council,  from  Octobet 

1,  1903,  to  October  1,  1904: 
Art  Metal  Construction  Co.,  Jamestown,  N.  Y.    (Steel  Cabinet  Workers,  No.  7294, 

and  Japanners  and  Finishers,  No.  9069.) 
American  Brewing  Co.,  New  Orleans,  La.    (United  Brewery  Workmen.^ 
Atchison,  Topeka  &  Santa  Fe  Eailroad.    (Order  of  Railroad  Telegrapnen.) 
Atlas  Tack  Co.,  Faiihaven,  Mass.    (Tack  Makers'  Union,  No.  8657.) 
American  Hardware  Co.,  New  Britain,  Conn.    (P.  R.  F.  Corbin-Buasel  A  Eirwin 

<yo^    (Iron  Molders*  Union  of  North  America^ 
Ballard  &  Ballard  Milling  Co.,  Louisville,  Ky.    (Coopers'  International  Union  of 

North  America.) 
Blauner  Bros.,  New  York,  N.  Y.    (International  Ladies'  Garment  Workers'  Union.) 
Bailey,  Wm.,  <fe  Sons,  Cleveland,  Ohio.    (International  Association  of  Machine 

Printers  and  Color  Mixers.) 
Clothiers'  Exchange,  Rochester,  N.  Y.    (United  Garment  Workers  of  AmMicaO 
■Chicago  Corset  Co.,  Aurora,  111.    (International  Ladies'  Garment  Worken'  Unioii.) 
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Diam(.nd  Rubber  Co.,  Aijbon,  Ohio.    (Amalgamated  Rubber  Workera'  Union  of 
America.) 
Demuth,  Wm.,  &  Co.,  New  York,  N.  Y.    (Smoking  Pipe  Makere'  Union,  No.  11402.) 


Builders  of  AnMiica.) 

Goodrich,  B.  F.,  Rubber  Co.,  Akron,  Ohio.  (Amalgamated  Rubber  Workers* 
Union.) 

Grand  Rapids  Furniture  Manu&cturers'  Association,  Grand  Rapids,  Mich.  (Up- 
holsterers* International  Union  of  America.) 

Harbisf  >n  k  Walker  Refractory  Co . ,  Pittsburgh,  Pa .  ( International  Brick ,  Tile ,  and 
Tecra  Gotta  Workers'  Alliance.) 

Hohmann  A  Maurer  Manufacturing  Co.,  Rochester,  N.  Y.  (United  Metal  Workers' 
Intemati(  nal  Union . )  • 

Kaiser,  James  R. ,  manufacturer  of  neckwear,  New  York,  N .  Y.  (United  Neck  Wear 
Cutters'  Union,  No.  69390 

Kokomo  Rubber  Co.,  Kokomo,  Ind.    (Amalgamated  Rubber  Workers'  Union.) 

Knox,  E.  M.,  Co.,  Brooklyn,  N.  Y.    (Unitea  Hatters  of  North  America.) 

Kelley  Milling  Go.,  Kansas  City,  Mo.  (International  Union  of  Flour  and  Cereal 
Mill  Employees^ 

The  David  Maydole  Hammer  Co.,  Norwich,  N.  Y.  (International  Brotherhood  of 
Blacksmiths.) 

Merrimac Manufacturing  Co. , Lowell,  Mass.    ^Machine Textile  Printers'  Association.) 

Northwestern  Cooperage  dc  Lumber  Co.  (otherwise  known  as  Buckeye  Stave  Co. 
of  Ohio,  Michigan,  and  Wisconsin.)  (Federal  Labor  Union  No.  11213,  Gladstone, 
Mich.) 

Oneita  Knitting  Mills,  Utica,  N.  Y.    (United  Textile  Workers  of  America.) 


People's  Street  Railway  Co.,  Dayton,  Ohio.    (Amalgamated  Association  of  Street 

Electric  Railway  Employees.) 
PalmerManufacturingCo., Poplar  Bluff,  Mo.    (Federal  Labor  Unions  No.  10722and 


No.  10723.) 
Remingtnn-Martin  Paper  Co.,  Norfolk,  N.  Y.    (United  Brotherhood  of  Paper 

Makers  of  Ameiiea.) 
Roberts,  J.  N.  yk  Co.,  Manufacturers  of  Boxes,  Metropolis,  111.    (Federal  Labor 

nni(<n  No.  9280.) 
St.  Johns  Table  Co.,  St.  Johns,  Mich.    (Federal  Labor  Union  No.  11102.) 
Stetson,  J.  B.,  Co.   Philadelphia,  Pa.    (United  Hatters  of  North  America.) 
Smwwbridge  k  Cloitider,  PhUadelphia,  Pa.    (International  Ladies'  Gannent  Work- 
ers' Union.) 
Singer  Sewing  Machioe  Co.,  Elisabeth,  N.  J.    (United  Brotheifaocd  of  Carpenten 

and  Joiners  of  America.) 
Uni^n  Lumber  Co.,  FortBiagg,  Cal.    (Federal  Labor  Union  No.  10917.) 
Wick  China  Co.,  Kittannin^,  Pa.    (National  Brotherhood  of  Operative  Potters.) 
Washburn-Crosby  Flour  Milling  Co.,  Minneapolis,  Minn.    (International  Umon 

Flour  and  Cereal  Mill  Employees.) 
Williams  Cooperage  Co.,  Poplar  Bluffs,  Mo.    (Federal  Labor  Unions  No.  10722 

and  No.  10732.) 

BSMOVBD  FBOM   UNFAIR  LIST  AND  PLAOBD  UPON  PAIR  LIST. 

From  October  1,  1903,  to  October  1, 1904: 

American  Brewing  Co.,  New  Orleans,  La.    (United  Brewery  Workmen.) 

Becker,  Smith  A  rage,  Philadelphia,  Pa.    (National  Association  Machine  Printers 

and  (jolor  Mixers.) 
Carey  Bros.,  Philadelphia,  Pa.    (National  Association  of  Machine  Printers  and 

Color  Mixers.) 
Franklin  Needle  Co.,  Franklin,  N.  H.    (Needle  Workers'  Union  No.  9988.) 
Frank,  S.  H.,  k  Co.,  Redwood  City,  Cal.    (Amalgamated  Leather  Workers'  Union 

of  America.) 
Mount  Airy  Granite  Co.,  Mount  Airy,  N.  C.    (Granite  Cutters'  Nati(>nal  Union.) 
People's  Street  Railway  Co.,  Dayton,  Ohio.    (Amalgamated  Association  Street  ana 

Electric  Ridlway  Emplovees.) 
Santa  Rosa  Tanninj;  Co.,  Santa  Rosa,  Cal.    (Central  Labor  Union,  Oakland.) 
Winslow  Bros.,  Chicago,  111.    (United  Metal  Workers'  International  Union.) 
Wa^er  Leather  Co.,  Stockton,  Cal.    (Amalgamated  Leather  Wr.rkers'  Union  of 

America.) 
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RBMOVBD  PBOM  UNFADt  UST. 

The  following  finns  were  removed  from  the  unfair  list  at  the  requeet  of  the  tmioxiB 
at  interest  and  without  prejudice  to  the  unions'  position  from  October  1,  1903,  to 
October  1, 1904. 
Brewing  Co.,  New  Orleans,  La.    (United  Brewery  Workmen^ 
Brewing  Co.,  Security,  New  Orleans,  La.    (United  Brewery  workmen.) 
Brewing  Co.,  Standard,  New  Orleans,  La.    (United  Brewery  Workmen.) 
Qenesee  Hotel,  Buffalo,  N.  Y.    (International  Brotherhood  of  Stationary  Engi- 
neers.) 

Herendeen  Manufacturing  Co.,  Geneva,  N.  Y.  (Iron  Molders'  Union  of  North 
America.) 

Janeway,  Wm.  &  Oo.,  New  Brunswick,  N.  J.  (National  Association  of  Machine 
Printers  and  Color  Mixers.) 

Samubl  GoMPBRfi,  D.  A.  Hatbs, 

Jambs  Duncan,  Daniel  J.  Kbbfb, 

John  Mitchbll,  W.  J.  Spbngbb, 

Jambs  O'Oonnbll,  John  B.  Lbnnon, 

Max  Morbis,  Frank  Morrison, 

Thos.  I.  KiBD  Executive  Counal. 

(Bztfaot  from  Report  of  ProeeedincB  of  Amvlctn  FMention  of  Labor,  1903,  pp.  04, 05,  ind  00.] 

"WB-DON*T-PATRONieB"  LIST. 

Applications  to  place  the  following  finns  upon  the  unftdr  list  of  the  American 
Federation  of  Labor  have  been  made  and  approved  by  the  Executive  Oouncil  from 
October  1,  1002,  to  October  1, 1903: 

American  Circular  Loom  Oo.,  New  Orange,  N.  J.  (Electroduct  Enamelers'  Union, 
No.  9813.) 

Ayers,  Henry,  Philadelphia.  (United  Gold  Beaters'  National  Protective  Union  of 
America.) 

Bailey,  S.  R.  A  Co.,  Ameobuiy,  Mass.    (Intematioiial  Carriage  and  Witfon  Workers.) 

Becker,  Smith  &  Page.  (National  Association  of  Machine  Pnntera  and  Color  Mixers 
of  the  United  States.) 

Brumby  C^hair  Co.,  Marietta,  Ga.    (Federal  Labor  Union,  No.  9267.) 

Butler,  James,  Grocer,  New  York  City.  (Retail  Clerks'  International  Protective 
Union.) 

Brewing  Co.,  Security,  New  Orleans,  La.  (International  Union  of  United  Brewery 
Workmen.) 

Brewing  Co.,  Standard,  New^ Orleans,  La.  (International  Union  of  United  Brewery 
Workmen.) 

Cappe,  J.,  &  Sons  (Ltd.),  Jacksonville,  lU.    (United  Gannent  Workers  of  America.} 

Carey  Bros.,  Philadelphia,  Pa.  (Machine  Printers  and  Color  Mixers  of  the  United 
States,  National  Association  of.) 

Carr,  Prescott  &  Co.,  Amesbury,  Mass.    (International  Carriage  and  Wagon  Work- 

ersO 

Cneney-Bigelow  Wire  Works,  Springfield,  Mass.  (International  Union  of  United 
Metal  Workers ) 

Cluett-Peabody  &  Co.,  Troy,  N.  Y.  (Shirt,  Waist,  and  Laundry  Workers'  Inter- 
national Union.) 

Columbus  Buggy  A  Harness  Co.,  Columbus,  Ohio.  (International  Brotherhood  of 
Blacksmiths.) 

Crab  tree  db  Harvey,  N.  Sullivan,  Me.    (Granite  Cutters'  National  UnionJ 

Davenport  Pearl  Button  Co.,  Davenport,  Iowa.  (Button  Workers  Union,  No 
8789.) 

Drucker  N.,  &  Co.,  Trunks,  Cincinnati,  Ohio.  (Trunk  and  Bag  Workers'  Inter- 
national Union  of  America.) 

Electrical  Insulation  Contracting  Co.,  Chicago,  111.  (Laborers'  Union,  No.  7320« 
Cambridge,  Ohio.) 

S.  H.  Frank  &  Co.,  Redwood  City,  Cal.  (Amalgamated  Leather  Workers'  Union 
of  America.) 

Franklin  Needle  Co^  Franklin,  N.  H.    (Needle  Workers'  Union,  No.  9988.) 

Grerman  Stove  Co.,  Erie,  Pa.    (Iron  Molciers'  Union  of  North  America.^ 

Gulf  Bag  Co.,  New  Orleans,  La.  Branch  of  Bemis  Bros.,  of  St.  Louis.  (Central 
Labor  Union  of  New  Orleans.) 
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Goeller,  M.,  &  Sons,  Circleville,  Ohio.     (International  Broommakers*  Union.) 
Hartford  Carpet  Co.,  Thompsonville,  Conn.    (United  Textile  Workers  of  America.) 
Haasett  &  Hodge,  Amesbury,  Mass.    (International  Carriage  and  Wagon  Workers.) 
Hastings  &  Co.,  Philadelphia,  Pa.    (United  Gold  Beaters'  National  Protective 

Union  of  America.) 
Himmelberger-Harrison  Lumber  Co.,  Moorhouee,  Md.     (Federal  Labor  Union,  No. 

8399.) 
Hood  Rubber  Co.,  Boston,  Mass.     (Rubber  Workers*  Union  No.  8622.) 
Kemp,  W.  H.,  &  Co.,  New  York  City.    (United  Gold  Beaters*  National  Protective 

Union  of  America.) 
Krell  Piano  Co.,  Cincinnati,  Ohio.    (International  Piano  and  Organ  Workers*  Union 

of  America.) 

Krementz  &  Co.,  Newark,  N.  J.     (International  Jewelry  Workers'  Union  of  America . 
Kullman,  Salz  &  Co.,  Benecia,  Cal.    (Amalgamated  Leather  Workers*  Union  of 

America.) 
Lincoln  Iron  Works,  Rutiand,  Vt.    (International  Association  of  Machinists.) 
Meskir,  George  L.,  Evansville,  Ind.     (Iron  Molders*  Union  of  North  America.) 
Mount  Airy  Granite  Co.,  Mount  Airy,  N.  C.    (Granite  Cutters'  National  Union.) 
Page  Needle  Co.,  Chicopee  Falls,  Mass.    (Needle  Workers*  Union,  No.  9988.) 
Parry,  D.  M.,  Indianapolis,  Ind.     (C.  L.  V.  and  Brotherhood  of  Painters,  Deco- 
rators and  Paperhangers  of  America.) 
Patch,  P.   JR.,  Manufacturing  Co.,  Rutland,  Vt.     (International  Association  of 

Machinists.) 
Patrick,  A.  B.,  &  Co..  San  Francisco,  Cal.     (San  Francisco  Labor  Council.) 
Payne  En^e  Co.,  Elmira,  N.  Y.    (Central  Labor  Council.    Indorsed  by  Interna- 
tional Association  of  Machinists.) 
Philadelphia  Demokrat.    (International  Typographical  Union.) 
Railway  Construction  Co.,  Caifibrid^,  Ohio.    (Laborers*  Union,  No.  7320.) 
Reeves.  Andrew,  Chicago,  111.    (Umted  Gold  Beaters*  National  Protective  Union  of 

America.) 
Reeves.  George,  Cape  May.    (United  Gold  Beaters*  National  Protective  Union  of 

America.) 

Robertson  &  Havey,  N.  Sullivan,  Me.    (Granite  Cutters*  National  Union.) 
Rowell,  E.  N.,  &  Co.,  Batavia,  N.  Y.     (Paper-box  Makers*  Union,  No.  10249.) 
Russell,  John,  Cutlery  Co.,  Turner  Falls,  Mass.    (Table  Knife  Granders'  National 

Union.) 

Russell  Manufacturing  Co.,  Middletown,  Conn.    (Suspender  Workers*  Union,  No. 

10628.) 
Santa  Rosa  Tanning  Co.^  Santa  Rosa.  Cal.    (Central  Labor  Union  of  Oakland.) 
Scotten  &  Dillon,  Detroit,  Mich.    (Tobacco  Workers*  International  Union.) 
Seagrave   Manufacturing   Co.,   Columbia,   Ohio.     (International  Brotherhood   of 

Blacksmiths.) 
Skinner  Silk  Mills,  Holyoke,  Mass.    (International  Brotherhood  of  Stationary 

Firemen.) 
Snellenberg,  N.,  &  Co.,  Philadelphia,  Pa.    (United  Garment  Workers  of  America.) 
Stein,  C.  W.,  Pottery  Co.,  White  Cottage,  Ohio.    (Stoneware  Potters*  Union,  No. 

7117.) 
Terre  Haute  Street  Railway  Co.,  Terre  Haute,  Ind.    (Amalgamated  Association  of 

Street  and  Electric  Employees  of  America.) 
Taylor,  Thomas  &  Son,  Hudson,  Mass.    (Elastic  Goring  Weavers*  Amalgamated 

Association.) 
Underwood  Typewriter  Co.,  Hartford,  Conn.    (Metal  Polishers,  Buffers,  Platers, 

and  Brass  Workers*  Union  of  North  America.) 
Wa|<ner  Leather  Co.,  Stockton,  Cal.    (Amalgamated  Leather  Workers*  Union  of 

America.) 
Waterman  L.  K.  A  Co.,  New  York  City.    (Gold-Pen  Makers*  Union  No.  8030.) 
Western  Union  Telegraph  Co.    (The  Commercial  Telegraphers*  Union  of  America.) 
Wisner  (Ohio)  Piano  Co.    (International  Piano  and  Chrgan  Workers*  Union  of 

America.) 

REMOVED  PROM  UNFAIR  AND  PLACED  UPON  FAIR  LIST. 

American  Cereal  Co.,  Cedar  Rapids,  Iowa.  (Coopers*  International  Union  of 
America.) 

Brewers*  Exchange  of  Cincinnati,  Ohio,  Covington  and  Newport,  Ky.  (Intenu^ 
tioiial  Union  of  United  Brewery  Workmen.) 

47909—14 60 
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Chicago  Freie  Preese.    (International  Typocraphical  Union.) 
Crab  tree  &  Harvey,  North  Sullivan,  Me.    (Granite  Cutters'  National  Union.) 
Electrical  Insulation  Contracting  (>>.,  Chicago.    (Laborers'  Union  No.  7320,  Cam- 
bridge. Ohio.) 

Guckenheimer,  A.,  Distilling  Co.,  Freeport,  Pa.    (Coopers'  International  Union  of 
America.) 
Henneberry,  D.  A.,  Chicago.    (International  Printing  Pressmen's  Union.) 
Hood  Rubber  Co.,  Boston,  Mass.    ^Amalgamated  Rubber  Workers'  Union.) 
Kimball,  Andrew,  Bent  Wood  Works,  Zanesville,  Ohio.    (Amalgamated  Wood 
Workers'  International  Union.) 

Knoxville  Woolen  Mills,  Knoxville,  Tenn.     (F.  L.  U.  No.  7453.) 
Miller,  John,  <&  Co.,  Miller's  Game  Cock  Whiskey,  Boston,  Mass.    (Hotel  and  Res- 
taurant Employees'  International  Alliance  and  Bartenders'  International  League  of 
America^ 
Meek-Beach  Co.,  Coshocton,  Ohio.    (F.  L.  U.  No.  8170.) 
Railway  Construction  Co.,  Cambridge,  Ohio.    (Laborers'  Union  No.  7320.) 
Robertson  &  Havey,  North  Sullivan,  Me.    (Granite  Cutters'  National.) 
St.  Louis  Cooperage  Co.,  St.  Louis.    (Coopers'  International  Union  of  America.) 
Scotten  &  Dillon,   Detroit,  Mich.    (Tooacco  Workers'  International  Union  of 
America.) 

Seagrave  Manufacturing  Co.,   Columbus,   Ohio.    (International  Brotherhood  of 
Blac^miths.) 

Skinner  8Uk  Mills,  Holyoke,  Mass.    (International  Brotherhood  of  Stationary  Fire- 
men.) 

Southern  Saddlery  Co.,  Chattanooga,  Tenn.    (United  Brotherhood  of  Leather 
Workers  on  Horse  Goods.) 
Yours,  fraternally, 

Samuel  Gouterb.  President. 
James  Duncan,  First  Vice  President^ 
John  Mitchell,  Second  Vice  President^ 
James  O'Connell,  Third  Vice  Presidents 
Max  Morris,  Fourth  Vice  President, 
Thos.  I.  EiDD,  Fifth  Vice  President. 
D.  a.  Hates,  Sixth  Vice  President, 
John  B.  Lennon,  Treaswret, 
Frank  Morrison,  Secretary. 
Executive  Coundl,  American  Federciion  of  Labor. 

[Bztraot  from  Report  of  Proceedings  of  American  Federation  of  Labor,  1902,  pp.  59, 60,  and  61.] 

Applications  to  place  the  following  concerns  upon  the  unfair  list  of  the  American 
Federation  of  Labor  have  been  made  and  approved  by  the  executive  council  from 
November  1, 1901,  to  October  1,  1902: 

*  *  W E-DON  'T-PATRONIZ E  "  LIST. 

Brewers'  Exchange,  Cincinnati,  Ohio,  and  Covington  and  Newport,  Ky.  (Na- 
tional Union  of  United  Brewery  Workers.) 

Brown  &  Sharpe  Tool  Co.,  Providence,  R.  I. 

Brown  Manufacturing  Co.,  Zanesville,  Ohio.  (International  Association  of  Allied 
Metal  Mechanics.) 

Casey  &  Hedges,  Chattanooga,  Tenn.  (Brotherhood  of  Boiler  Makers  and  Iron 
Ship  Builders.) 

W.  B.  Conkey  Co.,  Hammond,  Ind.    (International  Printing  Pressmen's  Union.) 

Crane  &  Breed,  Cincinnati,  Ohio.  (International  Wood  Carvers'  Association  of 
North  America^ 

Donahue  &  Henneberry,  Chicago,  111.    (International  Printing  Pressmen's  Union.} 

Evans  &  Howard  Fire  Brick  and  Sewer  Pipe  Co.,  St.  Louis,  Mo.  (International 
Brick,  Tile,  and  Terra  Cotta  Workers'  Alliance.) 

Gumey  Foundry  Co^  Toronto,  Canada.    (Stove  Mounters'  International  Union.) 

D.  A.  Henneberry,  Chicago,  111.    (International  Printing  Pressmen's  Union.) 

Hudson  &  Kimberly,  Kansas  City,  Mo.  (International  Brotherhood  of  Book- 
binders.) 

Iver  Johnson  Arms  Ck).,  Fitchbui^,  Mass.  (Metal  Polishers,  Buffers,  Platers  and 
Brass  Workers'  Union  of  North  America.) 

Jamestown  Street  Railway  Co.,  Jamestown,  N.  Y.  (Amalgamated  Association  of 
Street  Railway  Employees  of  America.) 
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Kelaev  Furnace  Co.,  Syracuse,  N.  Y.    (Amalgamated  Sheet  Metal  Workers'  Inter- 
national Association.) 
Meek,  Beach  &  Co.,  Coshocton,  Ohio.    (Federal  Labor  Union  No.  8170.) 
John  Miller  &  Co.,  "Miller's  Game  Cock  Whiskey,"  Boston,  Mass.    (Hotel  and 
Restaurant  Employees'  International  Alliance  and  Bartenders'  International  League 
of  America.) 
Narragansett  Bay  Oyster  Co.,  Providence,  R.  I.    (Oystermen's  Union,  No.  8665.) 
National  Biscuit  Co.,  Chicago,  111.    (Journeymen  Bakers  and  Confectioners'  Inter- 
national.) 

National  Cash  Register  Co.,  Dayton,  Ohio.    (Metal  Polishers,  Buffers,  Platers,  and 
Brass  Workers'  Union  of  North  America^ 
Novelty  Advertising  Co.,  Coshocton,  Ohio.    (Federal  Labor  Union  No.  8170.) 
Philadelphia   Bulletin,    Philadelphia,    Pa.    (International   Printing   Pressmen's 
Union.) 


No.  7424.) 

Singer  Sewing  Machine  Co.,  South  Bend,  Ind.    (Federal  Labor  Union,  No.  7106.) 
Times,  Los  Angeles,  Cal.    (International  Typofp^phical  Union.) 
Van  Zandt,  Jacobs  &  Co.,  Troy,  N.  Y.    (Shnrt,  Waist,  and   Laundry  Workers' 

International  Union.) 
Wellman,  Oisbome  &  Co.,  Lynn,  Mass.    (Retail  Clerks'  International  Protective 

Association.) 

REMOVED  FROM  THE  UNFAIR  LIST. 

The  Scranton  convention  decided  that  organizations  should  be  entitled  to  have  no 

more  than  three  firms  placed  upon  the  unfair  list  of  the  American  Federation  of  Labor 

at  any  one  time.    The  unions  in  interest  were  communicated  with,  and  at  their 

request  the  following  firms  were  dropped  from  the  unfair  list. 
Jacob  Beck  &  Sons,  Detroit,  Mich.    (Coopers'   International  Union  of  North 

Ajnerica.) 
Burden  Iron  Co.,  Troy.  N.  Y.    (Coopers'  International  Union  of  North  America.) 
Chambers  Bros.  Co.,  Pniladephia,  Pa.    (International  Association  of  Machinists.) 
W.  B.  Conky,  Hammond,  Ind.    (International  Typographical  Union.) 
The  Daheim,  Chicago,  111.    (International  Typo^pnical  Union.) 
Donahue  &  Hennebeiry,  Chicago,  111.    (International  Typoeraphical  Union.) 

*  Goodell  Cutlery  Co.,  Antrim^  N.  H.    (Metal  Polishers,  Buffers,  Platers,  and  Braes 

Workers'  Union  of  North  AjnericaJ 
Hamilton  Manufacturing  Co.,  two  Rivers,  Wis.    (Amalgamated  Wood  Workers' 

International  Union  of  North  America^ 
L.  <&  P.  Holmes  Machinery  Co.,  Buffalo,  N.  Y.    (International  Association  of 

Machinists.^ 
Hudson  &  Kimberly,  Kansas  City,  Mo.    (International  Typographical  Union.) 
Kahn  Stove  Works,  Hamilton,  Ohio.    (Metal  Polishers,  Buffers,  Platers,  and  Brass 

Workers'  Union  of  North  America.) 
Litchfield  Brick  Co.,  Litchfield,  III.    (International  Brick,  Tile,  and  Terra  Gotta 

Workers*  Alliance.) 
McSherry  Co.,  Middletown,  Ohio.    (Iron  Molders'  Union  of  North  America.) 
Oliver  Bros.,   Lockport,   N.  Y.    (Metal  Polishers,   Buffers,    Platers,   and  Brass 

Workers'  Unio;i  of  North  America.) 
Parkersburg  Sentinel,  Parkerabuig,  W.  Va.    (International  Typographical  Union.) 
Philadelphia  Demokrat  and  Central  Newspaper  Union.     (International  Union.) 

(International  Typographical  Union.) 
Reichert  Milling  Co.,   Freeburg,   111.    (Coopers'   International  Union  of  North 

America.) 

T.  Zurbrugg  Watchcase  Co.,  Riverside,  N.  J.    (International  Association  of  Watch- 
case  Engravers.) 

REMOVED  FROM  UNFAIR  LIST. 

The  following  firms  were  removed  from  the  unfair  list  at  the  request  of  the  unions 

in  interest  and  with  prejudice  to  the  unions'  position: 
Brazil  Hotel,  Buffalo,  N.  Y.    (International  Brotherhood  of  Stationary  Firemen.) 
Feister  Printing;  Co,  Philadelphia,  Pa.    (International  Printing  Pressmen's  Union,  i 
Jos.  Fowler  Shirt  Co.,  Glens  Falls,  N.  V.    (Shirt,  Waist,  and  Laundry  Workers' 

International  Union.) 
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Hamilton-Brown  Shoe  Co.,  St.  Louis,  Mo.    (Boot  and  Shoe  Workers*  Union. J 
Riverside  Cotton  Mills,  Danville,  Va.    (United  Textile  Workers  of  America.) 
Van  Camp  Packing  Co.,  Indianapolis.  Ind.    (Central  Labor  Union.) 
Detroit  Screw  Works.    (International  Association  of  Allied  Metal  Mechanics.) 
Eclipse  Stove  Co.,  Mansfield^  Ohio.    (Stove  Mounters'  National  Union.) 
Wayne  County  Preserving  Co.,  Newark,  N.  Y.    (Federal  Labor  Union  No.  8812.) 
Western  Electric  Co.,  Chicago.  111.    (International  Association  of  Machinists.) 
Rice  &  Hutchins,  Marlboro,  Mass.    (Boot  and  Shoe  Workers'  Union.) 
The  following  firms  were  removed  from  the  unfair  list  by  reason  of  the  disbandment 
of  the  unions  making  the  original  application: 

American  Radiator  Co.,  Buffalo,  N.  Y.    (Machine  and  Iron  Workers'  Union  No. 
8016.) 
American  Radiator  Co.,  St.  Louis,  Mo.    (Radiator  Molders'  Union  No.  8604.) 
Defiance  Box  Co.,  Defiance,  Ohio.    (Federal  Labor  Union  No.  9088,  Ullin,  111.) 
Le  Fever  Arms  Co.,  gun  factory,  Syracuse,  N.  Y.    (Gun  Workers'  Union  No.  9098.) 
Moench  A  Son,  Cataraugus,  N.  Y.    (Leather  Buffers'  Union  No.  8460.) 
Moench,  Fisher  &,  Son,  Tonawanda,  N.  Y.    (I^eather  Buffers'  Union  No.  84700 
Mount  Vernon  Car  Manufacturing  (Jo.,  Mount  Vernon,  111.    (Federal  Labor  Union 
No.  7368.) 
Schoelkpoh  <&  Co.,  Buffalo,  N.  Y.    (Tanners  and  Curriers'  Union  No.  7480.) 
Watt  Mining  Car  Wheel  Co.,  Barnesville,  Ohio.    (Federal  Labor  Union  No.  8347.) 
Fraternally,  yours, 

Samubl  Goupers,  Prendent. 
Frank  Morrison,  Secretary, 
John  B.  Lennon,  Treasurer, 
James  Duncan,  First  Vice  PrendenL 
John  Mitchell,  Second  Vice  President. 
James  O'Connbll,  Third  Vice  President, 
Max  Morris,  Fotarth  Vice  President 
Thos.  I,  KiDD,  Fifth  Vice  President. 
D.  A.  Hates,  Siaih  Vice  President. 

[Extract  from  Report  of  Prooeedings  of  American  Federation  of  Labor,  1901,  pp.  168, 169,  and  17a 

Applications  to  place  the  following  concerns  upon  the  unfair  list  of  the  American 
Federation  of  Labor  have  been  made  and  approved  by  the  executive  council  from 
November  1,  1900,  to  November  1,  1901: 

4 

"we-don't-patronize"  list. 

American  Billiard  Table  Co.,  Cincinnati,  Ohio.    (Amalgamated  Woodworkers' 

International  Union.) 
American  Radiator  Co.,  St.  Louis,  Mo.     (Radiator  Molders*  Union  No.  8604.) 
Belleville  Stove  Works.  Belleville,  111.    (Stove  Mounters'  International  Union.) 
Black  &  Germer  Co.,  Erie,  Pa.     (Iron  Molders'  Union.) 

Brazil  Hotel,  Buffalo,  N.  Y.    (International  Brotherhood  of  Stationary  Firemen.) 
Cincinnati  Cooperage  Co.    (Coopers'  International  Union.) 
W.  B.  Conkey  Co.,  Hammond,  Ind.    (International  Typographical  Union.) 
Computing  Scale  Co.,  Dayton,  Ohio.     (International  Association  of  Allied  Metal 

Mechanics.) 

Crescent  Courvoirseer  Wilcox  Co.    (International  Association  of  Watchcase  En- 
gravers.) 
Carborundum  Co. ,  Niagara  Falls,  N .  Y.    (Central  Labor  Council  in  behalf  of  Federal 

Labor  Union  No.  7479.) 
Jacob  Dold  Packing  Co.,  Buffalo,  Kansas  City,  and  Wichita.    (Amalgamated  Meat 

Cutters  and  Butcher  Workmen.) 
Donahue  &  Heneberry,  Chicago,  111.    (International  Typographical  Union.) 
The  Daheim  (Chicago  Freie  Presse),  Chicago,  111.    (International  Typographical 

Union.) 
H.  P.  Deuscher  Co.,  Hamilton,  Ohio.    (Iron  Molders'  Union.) 
Davis  Manufacturing  Co.,   Dayton,  Ohio.    (International  Association  of  Allied 

Metal  Mechanics.) 
Davidson  Pump  Co^ Brooklyn,  N.  Y.    (International  Association  of  Machinists.) 
Defiance  Box  Co.,  Defiance,  Ohio.    (Federal  Labor  Union  No.  9088.) 
Echpae  Stove  Co.,  Mansfield,  Ohio.    (Stove  Mounters'  International  Union.) 
Feister  Printing  Co.,  Philadelphia,  Pa.    (International  Printing  Pressmen's  Umon.) 
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Joseph  Fowler  Shirt  Co.,  Glens  Falls,  N.  Y.    (Shirt,  Waist,  and  Laundry  Workers' 

International  Union.) 
Jos.  Fahy  &  Wadsworth  Watch  Case  Co.    (Watch  Case  Engravers'  International 

Association.) 
Goodell  Cutlery  Co.,  Antrim^  N.  U.    (Metal  Polishers,  Buffers,  Platers,  and  Brass 

Workers'  Union  of  North  Amenca.) 
Genesee  Hotel,  Buffalo,  N .  Y.    ( International  Brotherhood  of  Stationary  Firemen . ) 
Hamilton  Manufacturing  Co.,  Two  Rivers,  Wis.    (Amalgamated  Woodworkers* 

International  Union.) 
Geoige  M.  Hill  Co.,  Chicago,  111.    (International  Brotherhood  of  Bookbinders.) 
The  Hauser,  Brenner  &  Fam  Cooperage  Co.,  St.  Louis,  Mo.    (Coopers'  International 

Union.) 
Herendeen  Manufacturing  Co.,  Geneva,  N.  Y.    (Iron  Molders'  Union.) 
Huttig  Sash  &  Door  Co.,  St.  Louis,  Mo.    (Woodworkers'  International  Union.) 
Andrew  Kimble  Bent  Wood  Works,  Zanesville,  Ohio.    (Central  Labor  Union  and 

Woodworkers'  International  Union.) 
Kerbs,  Wertheim  &  Schiffer,   New  York,   N.   Y.    (Cigarmakers'  International 

Union.) 
Kahn  Stove  Works,  Hamilton,  Ohio.    (Metal  Polishers,  Buffers,  Platers,  and  Brass 

Workers*  Union  of  North  America.) 
Litchfield  Brick  Co.,  Litchfield,  111.    (Brickmakers'  National  Alliance.) 
The  Lee  Broom  &  Duster  Co.,  Davenport,  Iowa.    (International  Broom  Makers.) 
Landis  Frey  &  Clark  Atlas  Works,  New  Britain,  Conn.    (The  Knife  Grinders' 

National  Union.) 
Lovell  &  Buffington  Tobacco  Co.,  Covington,  Ky.    (Tobacco  Workers'  International 

Union.) 
Le  Ferer  Arms  Co..  gun  factory,  Syracuse,  N.  Y.    (Gim  Workers'  Union  No.  9088.) 
Morley  Bros.  Saddlery  Co.,  Chicago,  111.    (United  Brotherhood  of  Leather  Workers 

on  Horse  Goods.) 
Mount  Vernon  Car  Manufacturing  Co.,  Mount  Vernon,  111.    (Federal  Labor  Union 

No.  7358.) 

Marshall  &  Ball,  Newark,  N.  J.    (Retail  Clerk's  International  Protective  Associa- 
tion.) 
Moench  &  Son,  Cattaraugus,  N.  Y.    (Leather  Buffers'  Union  No.  8470.) 
Moench,  Fisher  &  Son,  Tonawanda,  N.  Y. 

Tom  Moore  and  Henry  George  Cigars.     (Cigarmakers'  International  Union.) 
Peter    McCourt   Theatrical    Circuit,    Denver,    Colo.    (American    Ferleration    of 

Musicians.) 
McKinney  Bread  Co.,  St.  Louis,  Mo.    (Journeymen  Bakers'  and  Confectioners' 

International  Union.) 
McShcrry  (k).,  Miadletown,  Ohio.    (Iron  Molders'  Union.) 
New  York  Sun,  New  York.    (International  Typographical  Union.) 
J.  B.  Owens  Pottery  Co.,  Zanesville,  Ohio,     f Central  Labor  Union.) 
Oliver   Bros.,  Lockport,  N.  Y.    (Metal   Polishers,  Buffers,  Platers,   and    Brass 

Workers'  Union  of  North  America.) 
Philadelphia  Demokrat.    (International  Typographical  Union.) 
Thomas  G.  Plant,  Roxbury,  Mass.    (Boot  and  Shoe  Workers'  Union.) 
Parkersburg  Sentinel,  Parkersburg,  W.  Va.    (International  Typographical  Union.) 
Riverside  Cotton  Mills,  Danville,  Va.    (International  Union  of  Textile  Workers.) 
Reinle  Bros.  &  Solomon,  Baltimore,  Md.     (Woodworkers'  International  Union.) 
Riechert  Milling  Co.,  Froeport,  111.     (Coopers'  International  Union.) 
Schoelkpoh  &  Co.,  Buffalo,  N.  Y.    (Tanners'  and  Curriers'  Union  No.  7480.) 
St.  Louis  Cooperage  Co.,  St.  Louis,  Mo.     (Coopers'  Intematiimal  Union.) 
Schneider-Trencamp  Co.,   Cleveland,   Ohio.    (International  Association  of  Ma- 
chinists.) 
Terre  Haute  Brick  &  Pipe  Co.^erre  Haute,  Ind.    (Brickmakers'  National  Alliance.) 
Terre  Haute  Gazette,  Terre  Haute,  Ind.     (International  Typographical  Union.) 
United  Shirt  &  Collar  Co.    (Shirt,  AVaist,  and  Laundry  Workers'  International 

Union.) 
Van  Camp  Packing  Co.,  Indianapolis,  Ind.    (Central  Labor  Union.) 
Winslow  Bros.,  Chic^ago,  111.    (Metal  Workers.) 

Western  Electric  Co.,  Chicago,  111.    (International  Association  of  Machinists.) 
Watt  Mining  Car  Wheel  Co.,  Bamesville,  Ohio.    (Federal  Labor  Union  No.  8347.) 
'The  Whittimore  Co.,  Boston,  Mass.    (Glass  Blowers'  Association.) 
Wayne  County  Preserving  Co.,  Newark,  N.J.     (Federal  Labor  Union  No.  8812.) 
T.  ivahruggt  Riverside,  N.  J.    (International  Association  of  Watch  Case  Engravers.  \ 


950  LIMITING  FEDEBAL  INJUNCTIONS. 

REMOVED  PROM  UNFAIR  LIST. 

Bemoved  from  unfair  list  from  November  1,  1900,  to  November  1,  1901: 
Belleville  Stove  Works,  Belleville,  111.    (Stove  Mounters*  International  Union.) 
Cameron  Mill  Elevator  Co.,  Fort  Worth,  Tex.    (Flour  Mill  Workers'  Union  No. 
7538.) 

Cudahy  Packing  Co.,  Cudahy,  Wis.    (Amalgamated  Meat  Cutters  and  Butcher 
Workmen.) 
F.  X.  Ganter.  Baltimore.  Md.    (Amalgamated  Woodworkers*  International  Union.) 
The  Hauser  Bremen  &  Fath  Cooperage  Co.,  St.  Louis,  Mo.    (Coopers'  International 
Union.) 
Hall  &  Co.,  Worsted  Mills.  Jamestown,  N.  Y.    (International  Textile  Workers.) 
Abe  Kirschbaum  &  Co.,  Philadelphia,  Pa.    (United  Garment  Workers.) 
Morley  Bros.  Saddlery  Co.,  Chicago,  111.    (United  Brotherhood  of  Leatherworkera 
on  Horse  Goods.) 

Marshall  &  Ball  Co.,  Newark,  N.  J.     (Ketail   Clerks'  International  Protectiye 
Association.) 
Providence  Telegram,  Providence,  R.  I.    (International  Typographical  Union.) 
Peabody  Coal  Co.,  Chicago,  111.    (Team  Drivers'  International  Union.) 
Thomas  G.  Plant,  Roxbury,  Mass.    (Boot  and  Shoo  Workers.) 
Reliance  Milling  Co.,  Murphysboro,  III.    (Flour  Mill  Workers'  Union  No.  80^6.) 
Swift  Packing  Co.    (Amalgamated  Meat  Cutters  and  Butcher  Workmen.) 
£.  B.  Townsend  Brick  Co.,  Zanesville,  Ohio.    (Central  Labor  Union.) 

Samuel  Gompers,  President. 

Jambs  Duncan,  First  Vice  President. 

John  Mitchell,  Second  Vice  President. 

James  O'Connell,  Third  Vice  President. 

Max  Morris,  Fourth  Vice  President. 

Thos.  I.  KiDD,  Fifth  Vice  President, 

D.  A.  Hayes,  Sixth  Vice  President. 

John  B.  Lennon,  Treasurer. 

Frank  Morrison,  Secretary. 

[Extraot  from  Report  of  Proceedings  of  the  American  Federation  of  Labor,  1900^  pp,  73, 74,  and  76.) 

"unfair  list." 

The  executive  council  approved  the  application  to  place  the  following-named 

concerns  upon  the  "We-donT-patronize"  list  of  the  American  Federation  of  Labor, 

and  the  same  are  submitted  for  the  indorsement  of  this  convention: 
American  Cereal  Co.,  Cedar  Kapids,  Iowa.    (Coopers'  International  Union.) 
American  and  Continental  Tobacco  Cos,    (Tobacco  Workers'  International  Union.) 
American  Radiator  Co.,  Buffalo,  N.  Y.    (Machine  and  Iron  Workers'  Union  No. 

8016.) 
The  Burden  Iron  Co.,  Troy,  N.  Y.    (Coopers'  International  Union.) 
J.  V.  Blow  &  Co.,  Central  City,  Ky.    (Federal  Labor  Union  No.  7390.) 
Jacob  Beck  &  Sons,  Detroit,  Mich.   (Central  Trades  and  Labor  Council.) 
-Cameron  Mill  and  Elevator  Co.,  Fort  Worth,  Tex. 

Chambers  Bros.  Co.,  Philadelphia,  Pa.  (International  Association  of  Machinists.^ 
Cudahy  Co.,  Cudahy,  Wis.  (Amalgamated  Meat  Cutters  and  Butcher  Workmen.) 
Dickerson  Hard  Rubber  Co.,  Springfield,  Mass.    (Composition  Pressmen's  Union 

No.  7512.) 
Detroit  Screw  Works,  Detroit,  Mich.    (International  Association  of  Allied  Metal 

Mechanics.) 
Chicago  Freie  Presse,  Chicago.    (International  Typographical  Union.) 
Feister  Printing  Co.,  Philadelphia,  Pa.   (International  Printing  Pressmen's  Union.) 
Holmes  Machinery  Co.,  Buffalo,  N.  Y.    (International  Association  of  Machinists.) 
Hamilton  Manufacturing  Co.,  Two  Rivers,  Wis.    (Amalgamated  Wood  Workers' 

International  Union.) 
Hudson,  Kimberly  &  Co.,  Kansas  City,  Mo.    (International  Typographical  Union.) 
Hamilton-Brown  Shoe  Co.,  St.  Ix)uis,  Mo.   (Boot  and  Shoe  Workers' Union.) 
R.  Henkel,  Detroit,  Mich.    (Coopers'  International  Union.) 
Illinois  Iron  &  Bolt  Co.,  Carpentersville,  111.    (Chicago  Federation  of  Labor  and 

Eljrin  Trades  Council.) 
Knoxville  Woolen  Mills,  Knoxville,  Tenn.   (Federal  Labor  Union  No.  7453.) 
Kingan  Packing  Co.,  Indianapolis,  Ind. 
Keystone  Watcn  Case  Co.,  Philadelphia,  Pa.    (International  Association  of  Watch 

Case  Engravers.) 
Laub  &  Son,  Buffalo,  N.  Y.    (Tanners  and  Curriers '  Union  No.  7480.) 
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Moreley  Broa.  Saddlery  Co.,  Chicago.    (United  Brotherhood  of  Leather  Workers  on 

Horse  Gooda.) 

HiMount  Vernon  Car  Manufacturing  Co.,  Mount  Vernon,  111.    (Federal  Labor  Union 

No.  7358.) 
Northwestern  Terra  Cotta  Co. ,  Chicago .   ( Brickmakere '  National  Alliance. ) 
The  New  York  Sun,  New  York  City.    (International  Typographical  Union.) 
Pope  Manufacturing  Co.,  Hartford,  Conn.    (International  Typographical  Union.) 
Rock  Island  Plow  Workfl,  Rock  Island,  111.    (United  Brotherhood  of  Carpenters  and 

Joiners.) 

Rice  &  Hutchins,  Marlboro,  Mass.    (Boot  and  Shoe  Workers  •  Union.) 

David  Scott,  Detroit,  Mich.    (Coopers*  International  Union.) 

Southern  Saddlery  Co.,  Chattanooga,  Tenn,     (United  Brotherhood  of  Leather 

Workers  on  Horse  Goods.) 
Swift  Packing  Co.,  Chicago,  Kansas  City,  East  St.  Louis,  St.  Joseph,  Somerville, 

South  Omaha,  and  St.  Paul.    (Coopers'  International  Union  and  Amalgamated  Meat 

Cutters  and  Butcher  Workmen.) 
T.  B.  Townsend  Brick  Co.,  Zanesville,  Ohio.    (Trades  and  Labor  Council.) 
Providence  Telegram,  Providence,  R.  I.    (International  Typographical  Union.) 
Trinity  River  Lumber  Co.,  Leonidas,  Tex.    (Federal  Labor  Union  No.  8266.) 
Carl  Upman,  New  York  City.    (Cigar  Makers'  International  Union.) 
Van  Camp  Packing  Co.,  Indianapolis,  Ind.    (Central  Labor  Union.) 
The  following  firms,  upon  the  request  of  the  unions  interested,  have  been  taken  off 

the  unfair  list: 
Askew  Saddlery  Co.,  Kansas  City,  Mo.    (United  Brotherhood  of  Leather  Workexs 

on  Horse  Goods.) 
Aluminum  Stopper  Co.,  Baltimore,  Md.    (International  Association  of  Machinists.) 
Charles  H.  Busnby,  McSherrytown,  Pa. 

Banner  Milling  Co.,  Buffalo,  N.  Y.    (Coopers'  International  Union.) 
Browning,  King  &  Co.,  New  York,  N.  Y.    (United  Garment  Workers.) 
Basshor  &  Co.,  Baltimore,  Md.     (Brotherhood  of  Boiler  Makers  and  Iron  Ship 

Builders.) 
Carr-Lowry  Glass  Co.,  Baltimore,  Md.    (American  Flint  Glass  Workers.) 
Jacob  Dold  Packing  Co.,  Buffalo,  N.  Y.    (Coopers'  International  Union.) 
Elevator  Milling  Co.,  Springfield,  111.    (Illinois  State  Branch  of  Labor.) 
Farr  A  Trefts,  Buff^o,  N.Y.   (Brotherhood  of  Boiler  Makers  and  Iron  Ship  Builders.^ 
Fowler  Packing  Co.,  Kansas  Citv,  Kans.    (Boiler  Makers  and  Iron  Ship  Builders.) 

E.  F.  Glor  Cooperage  Co.,  Buffalo,  N.  Y.    (Coopers'  International  Union.) 
John  Grifi^  Cooperage  Co.,  Buffalo,  N.  Y.    (Coopers'  International  Union.) 

F.  X.  Gantor,  Baltimore,  Md.   (Amalgamated  Wood  W^orkers '  International  Union.) 
Abe  Kirschbaum  R.  Co.,  Philaaelphia,  Pa.    (United  Garment  Workers.) 

Larkin  Soap  Workers,  Buffalo,  N.  Y.  (Brotherhood  of  Boiler  Makers  and  Iron 
Ship  Builders.) 

Studebaker  Bros.  Manufacturing  Co.,  South  Bend,  Ind.  (United  Brotherhood  of 
Leather  Workers  on  Horse  Goods.) 

Union  Dry  Dock  Co.,  Buffalo,  N.  Y.    (Brotherhood  of  Boiler  Makers  and  Iron  Ship 
Builders.) 
Mosely  &  Motley  Milling  Co.,  Rochester,  N.  Y.    (Coopers'  International  Union.) 
Fraternally', 

Samuel  Gokpers,  Max  Morrib, 

James  Duncan,  Thomas  I.  Kidd, 

James  O'Connell,  John  B.  Lennon, 

John  Mitchell,  Frank  Morrison, 

Executive  Council. 

[Extract  from  tlie  Report  of  Proceedings  of  the  Convention  of  the  American  Federation  of  Labor  for  the 

year  1899,  pp.  57,  58,  and  59.] 

The  last  convention  approved  the  following: 

"Inasmuch  as  the  continuous  and  overwhelming  flood  of  boycott  circulars  sent  to  local 
unions  indiscriminately,  without  authority  of  the  American  Federation  of  Labor, 
leads  to  confusion  ana  ineffectiveness  in  pushing  unfair  Arms  to  settlement  on 
union  terms:  Therefore  be  it  r^m^^t 

**Reiolvedf  That  we  disapprove  of  any  local,  national,  or  international  union  send- 
ing  out  any  circular  calling  tor  a  boycott  unless  the  same  is  first  indorsed  by  the  Amer- 
ican Federation  of  Labor,  and  in  case  a  boycott  circular  is  sent  out  without  such 
indorsement,  the  executive  council  will  feel  justified  in  refusing  to  sustain  the 
boycott." 
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Our  exporiejice  has  demonstrated  that  this  resolution  ha^  not  had  the  desired  effect. 
By  the  method  already  employed — that  is,  the  application  by  the  a^rieved  organiza- 
tion being  made  to  headquarters,  and  investigation  and  effort  at  adjustment — a 
large  number  of  firms  have  been  brought  into  agreement  with  the  oi)2^anization  in 
interest.  A  much  larger  number  of  adiustments  bave  been  secured  by  this  process 
than  have  been  accomulished  by  the  placing  of  unfair  firms  upon  the  boycott  lif»t. 

The  following  firms  have,  after  due  investigation  and  effort  at  adjustment,  been 
placed  upon  our  unfair  list: 

Moseley  &  Motley  Milling  <.'().,  Rochester,  N.  Y.  (By  Coopers'  International 
Union.) 

Fowler  Packing  Co.,  Kansas  City,  Kans.    (By  Coopers'  International  Union.) 

liggett  &  Myers,  Drummond . 

John  Finzer  <&  Bro.,  Luhrman  &  Wilbern  (Polar  Bear),  Gradle  A  Stortz.  (By 
Tobacco  Workers'  National  Union.) 

Rice  <&  Hutchins,  S.  H.  Howe,  John  O'Connel  &  Son,  and  John  A.  Fryo,  Marlboro, 
Mass.    (By  Boot  and  Shoe  Workers'  Union.) 

F.  X.  Ganter,  bar  and  office  fixtures,  Baltimore,  Md.  (By  Amalgamated  Wood 
Workers'  National  Union.) 

Illinois  Broom  Co.    (By  Broom  Makers'  International  Union.) 

Lee  Broom  Co.,  Davenport,  Iowa.    (By  Broom  Makers'  International  Union.) 

Owens  Pottery  Co.,  Zanesville,  Ohio.    (By  Central  Labor  Union,  Zanesville,  Ohio.) 

T.  B.  Townsend  Brick  &  ('ontracting  Co.,  Zanesville,  Ohio.  (By  Brickmakers' 
National  Alliance.) 

P.  H.  Binz,  monumtntAl  worker,  Cleveland,  Ohio.  (By  Granite  Cutters'  National 
Union.) 

Illinois  Iron  &  Bolt  Co.,  wagon  skeins,  anvils,  jackscrews,  letter  presses,  and  press 
stands,  Carpenleraville,  111 .    (By  Federal  Labor  Union  No.  7241.) 

E.  &  F.  Glor  Cooperage  Co.,  Buffalo,  N.  Y.    (By  Coopers'  International  Union.) 

Phillip  Spaeter  Cooperage  Co.,  Philadelphia,  Pa.  (By  Coopers'  International 
Union.) 

Andrew  Kimble,  carriage  and  wagon  gear,  Zanesville,  Ohio.  (By  Carriage  and 
Wsu?on  Makers' International  Union.) 

rioench  &  Sons  Co.,  tanners,  Alpena,  Mich.  (By  Tanners'  Protective  Union  No. 
7196.) 

Landers,  Frary  &  Clark,  New  Britain,  Conn.  (By  Table  Knife  Grinders'  National 
Union.) 

Ilenry  Roelof.s  &  Co.,  Philadelphia,  Pa. 

The  following  firms  are  now  u])on  the  unfair  list: 

Bakers. — American  Biscuit  Co.,  United  States  Baking  Co. 

Millers.— J Sicob  Beck  &  Son,  Pearl  Wheat  and  Breakfast  Flake. 

Manufacturers. — Detroit,  Mich.  Moseley  &  Motley  Milling  Co.,  Rochester,  N.  Y.; 
Geo.  P.  Plant  Milling  Co.;  Elevator  Milling  Co.,  Springfield,  111. 

Butcher 8. -"Geo.  Powlor  Packing  Co.,  Kansas  City,  Kans.;  Swift  Packing  Co.  of 
Chicago,  111.;  Kansas  Citv,  Kans.;  East  St.  Louis,  111.;  St.  Paul,  Minn.,  and  Omaha, 
Nebr. 

Brewers. — Cincinnati  Brewing  Co.,  Hamilton,  Ohio;  Geo.  Ehret,  New  York,  N.  Y.; 
Balz  Brewing  Co.,  Philadelphia,  Pa. 

Cigars. — Banner  Cigar  Co.,  Brown  Bros.  Cigar  Co.,  H.  Deitz  Cigar  Co.,  Gordon  Cigar 
Co.,  Goss  &  Co.,  Harrington  &.  Onelette  Cigar  Co.,  Detroit  Cigar  Co.,  Moeb's  Cigar 
Co.,  Wra.  Teg^e  Cigar  Co.,  all  of  Detroit,  Mich.;  Eithel  &  Casselbohnn,  Hetterman 
Bros.  (-0.,  Louisville,  Ky.;  Hirshborn^  Mack  &  Co.,  New  Brunswick.  N.  J.;  Bondy 
&  Ledederar,  Kerbs,  Wertheim  <&  Schiffer,  S.  Ottenberg  Bros.,  Powell,  Smith  &  Co., 
Karl  Upman,  New  York,  N.  Y.;  S.  F.  Hees  &  Co.,  Rochester,  N.  Y.;  Charles  H. 
Bushbey,  McSherrytown,  Pa.;  Yocum  Bros.,  Reading,  Pa. 

Tobacco. — Ligget  &  Myers,  Drummond,  John  Finzer  &  Bro.,  Luhrman  &  Wilbem 
(Polar  Bear),  Gradle  &  Storts,  Brown  Tobacco  Co.,  of  St.  Louis,  Mo.  American  To- 
Dacco  Co.:  Plug  Tobacco — Battle  Ax,  Newsboy,  Piper  Heidseck,  Something  Good, 
Pedro;  Smoking  Tobacco — Gail  and  Ax,  Navy^  Honest  Long  Cut,  Duke's  Mixture, 
Seal  of  North  Carolina,  Ivanhoc,  Greenback;  Cigarettes — Duke's  Cameo,  Sweet  Cap- 
oral.  Cycle,  Old  Judge. 

Cneinng  gum. — Grove  Co.,  of  Salem,  Ohio.  Brands — Pepsin,  Jersey  Fruit,  and 
Fruit  Flavors. 

Tailors. — Mock,  Berdan  &  Co.,  of  Cincinnati,  Ohio;  Clothiers  Exchange  of  Roches- 
ter N.  Y. 

Shoemakers. — Rice  &  Hutchins,  S.  H,  Howe,  John  O'Connell  &  Son,  John  Frye,  of 
Marlboro.  Mass.;  Hamilton  Brown  Shoe  Co.,  of  St.  Louis,  Mo.;  Dugan  &  Hudson  of 
Rochester,  N.  Y. 
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Elastic  goring. — ^Woodward's  of  Abington.  Mass. 

Furniture. — F.  X.  Ganter's,  bar  and  office  fixtures,  Baltimore;  Md.;  Chair  and 
Furniture  Co.,  and  the  Royal  Mantel  Furniture  Co.,  of  Rockford,  111.;  School  Seat 
Oo^  of  Grand  Kapids,  Mich. 

Beds  and  Bedding.— O'Brien  Bros,  and  the  Spring  Bed  Co.,  of  Chicago.  111.;  Beiger 
Bedding  Co.,  A.  Weigel  &  Co.,  mattresses,  and  Kipp  Bros.,  mattresses  ana  spring  beds, 
of  Milwaukee,  Wis. 

Brooms. — Illinois  Broom  Co.;  Lee  Broom  Co.,  Davenport,  Iowa. 

Newspapers. — ^The  Times  of  Los  Angeles,  Cal.;  the  Freie  Presse,  of  Chicago,  111.; 
the  Pilot,  Republic,  and  the  Arena  Magazine,  of  Boston,  Mass. 

Books. — Donohue  &  Henneberry.  printers  and  publishers,  of  Chicago,  111.;  Conkey 
Printing  Co.,  of  Hammond,  Ind.;  A.  V.  Haight,  publisher,  of  Poughkeepsie,  N.  Y. 

Potters. — ^Monmouth  Potterv  Co.,  and  the  Monmouth  Mining  and  Manufacturing 
Co.  (sewer  pipe),  of  Monmouth,  111.,  Owens  Pottery  Co.,  of  Zanesville,  Ohio. 

Brick. — ^T.  C.  Townsend  Brick  &  Contracting  Co.,  of  Zanesville.  Ohio. 

Lime. — Cobb  &  Co.,  Perry  Bros.,  and  A.  F.  Crockett  &  Co.,  all  of  Rockland,  Me.; 
8.  E.  and  H.  L.  Shepard,  of  Rockport,  Me. 

Olass. — Plate  Glass  Combine,  of  Pittsburgh,  Pa. 

Stone. — Venable  Bros.  Quarries,  of  Lithonia,  Ga.;  P.  H.  Binz.,  monumental  worker, 
of  Cleveland,  Ohio. 

Stores. — Schneider-Trenkamp  Co.,  oil,  gas  and  gasoline  stoves  (all  nmrked  '* Reli- 
able"), of  Cleveland,  Ohio;  Fuller-Warren  Stove  Co.,  of  Milwaukee,  Wis. 

Bicycles. — ^W.  F.  Fauber  Co.,  one-piece  bicvcle  crank  axle;  Gormully  &  Jeffrey 
Bicycle  Co.;  "Rambler,"  of  Chicago,  111. 

Iron  and  steel. — Illinois  Iron  &  Bolt  Co.,  wagon  skeins,  anvils,  jack  screws,  letter 
presses  and  press  stands,  of  Carpentersville,  111.;  Burden  Iron  Co.,  rivets,  nails,  etc., 
of  Troy,  N.  Y.;  Shelby  Steel  Tube  Co.,  of  Elwood  City,  Pa. 

Machinery. — Farrar  &  Treits,  boiler,  machine  and  steam  engine  works,  of  Buffalo, 

Patterns. — Gobeill  Pattern  Works,  of  Cleveland,  Ohio. 

Belting. — Boston  Belting  Co.,  of  Boston,  Mass. 

Mi,sceuaneous. — E.  &,  F.  Glor  Co.,  of  Buffalo,  N.  Y.;  Philip  Spaeter  Cooperage  Co., 
of  Philadelphia^  Pa. ;  Studebaker  Bros.  Mfg.  Co.,  carriages  and  wa^onfl,  of  South  Bend, 
Ind.;  Andrew  Kimbel.  carriage  and  wagon  gear,  of  Zanesville,  Ohio;  Maple  City  Soap 
Works;  L^rkin  Soap  Works,  of  Buffalo,  N.  i .;  Moench  &  Sons  Co.,  tanners,  of  Alpena, 
Mich.;  Apdey  Rubber  Co.,  of  Hudson.  Mass. ;  Metropolitan  Life  Insurance  Co.,  of  New 
York  City;  Landers,  Frary  &  Clark,  New  Britain,  Conn.;  Henry  H.  Roelefs  &  Co., 
Philadelphia,  Pa. 

In  view  of  the  fact  tliat  the  we-don't-patronize  list  of  the  American  F'ederation  of 
Labor  has  grown  to  such  large  proportions,  we  deem  it  our  duty  to  recommend  that  all 
the  names  of  debar  an  organization  from  renewing  the  application  and  that  an  effort 
or  adjustment  be  made  before  the  concern  can  again  be  placed  on  the  unfair  list. 

Samuel  Gohpers.  John  Mitchell. 

John  B.  Lennon.  Max  Morris. 

P.  J.  McGuire.  Tho8.  I.  KiDD. 

James  Duncan.  Frank  Morrison. 
James  O'Connell. 

[Extract  from  pp.  330, 331,  and  333  of  the  August  number  of  the  American  Fdderationist,  1901.] 

AMERICAN    PEDERATI0NI8T. 

Official  organ  of  the  American  Federation  of  Labor.  C insulated  throughout  the 
United  States,  Canada,  Mexico,  Cuba,  and  Porto  Rico.  Goes  to  all  affiliated  national 
and  international  unions.  Owned,  controlled,  and  published  by  the  American  Federa- 
tion of  Labor. 

Edited  by  Samuel  Gompers,  president  American  Federation  of  Labor. 

Official  magazine  of  the  American  Federation  of  Labor.  Edited  by  Samuel  Gom- 
pers, president  American  Federation  of  Labor.     Bright,  instructive,  newsy. 

Mr.  Davenport.  I  have  at  nw  command  all  the  testimony  that 
was  taken  in  the  Buck^s  Stove  &  Kange  case  in  whi(*.h  preliminary  and 
permanent  injunctions  were  granted.  It  is  a  book  so  thick  [inaicat- 
mg].  It  was  all  printed  before  the  final  injunction  was  issued.  I 
have  copies  enougn  for  all  the  membere  of  this  committee,  the  entire 
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Judiciary  Committee.  It  is  a  sociological  curiosity.  I  would  like  to 
leave  with  this  committee  one  copy  and  I  would  like  to  supply  the 
other  members  of  the  committee  with  a  copy  that  they  may  in  years 
to  come  look  back  upon  this  phase  of  our  development  and  see  wnat  a 
gigantic  affair  this  American  Federation  of  Labor  has  become,  its 
enormous  power,  which  by  the  most  ingenious  means  can  be  brought 
to  bear  to  crush  anybody  m  business  life,  using  their  power  to  destroy 
which  they  possess.  And  it  is  these  gentlemen  who  are  asking  for  this 
legislation  in  order  to  effect  those  purposes.  Thank  God,  that  if  you 
grant  it,  the  courts  of  this  country  would  say  it  is  of  no  avail. 

May  I  leave  with  the  committee  or  bring  up  here  to  the  committee 
those  volumes  ?  I  presented  similar  volumes  to  Senator  Qapp's 
committee,  and  he  went  to  work  and  had  them  all  bound  at  Grovem- 
ment  expense.  The  members  all  took  them.  I  would  like  to  have 
the  committee  possess  them  for  purposes  of  reference. 

Senator  Root.  Yes.  I  think  we  nad  better  not  have  it  considered 
as  part  of  the  hearing,  however. 

Mr.  Davenport.  Oh,  no. 

Senator  Root.  The  members  of  the  committee  individually,  doubt- 
less, would  be  glad  to  have  the  opportunity  to  examine  them. 

Mr.  Davenport.  I  do  not  know  that  tms  committee  has  seen  the 
decision  of  the  Supreme  Court  of  the  District  of  Columbia  in  the  recent 
contempt  proceedings  against  Mr.  Grompers.  It  is  in  the  Washing- 
ton Law  Reporter,  pubushed  on  the  5th  of  July  of  this  year,  the 
opinion  of  all  the  judges. 

Senator  Nelson.  Was  that  the  entire  appellate  court? 

Mr.  Davenport.  No;  the  court  of  first  instance  That  contains 
very  much  of  the  historv  of  such  kind  of  things  as  we  are  afraid  of 
and  against  which  we  do  not  want  this  committee  to  assist  in  by 
striking  down  or  attempting  to  strike  down  our  equitable  protection. 
I  have  a  copy  of  that  here. 

Senator  Nelson.  Is  it  long  ? 

Mr.  Davenport.  Yes.  The  opinion  is  40  pages  long.  I  would  like 
to  leave  it  so  that  it  could  be  examined  by  the  committee  if  their  other 
labors  will  ever  permit  them  to  give  such  an  investigation  of  this 
matter  as  its  importance  requires. 

Senator  Sutherland.  That  was  the  decision  by  the  District 
Supreme  Court  ? 

Mr.  Davenport.  Yes,  sir.  Justice  Wright  having  rendered  the 
decision  and  being  upset,  he  called  in  his  colleagues  to  sit  with  him. 

Senator  Nelson.  How  many  ? 

Mr.  Davenport.  There  were  six  of  them,  and  all  were  there  except 
one,  who  was  sick. 

Senator  Nelson.  Did  they  all  concur. 

Mr.  Davenport.  They  all  concurred.  It  is  a  very  interesting 
opinion. 

I  think  now  that  I  have  said  all  I  care  to  say  on  this  subject.  I 
do  not  know  whether  that  contempt  bill  is  gomg  to  be  referred  to 
you  gentlemen  or  "not,  but  I  would  prefer  a  request  to  the  coininittee 
that  when  it  is  considered  I  might  have  an  opportunity  to  point  out 
to  them  not  onlv  its  invalidity  out  the  provisions  in  it  which  are  an 
abandonment  oi  the  positions  they  have  heretofore  taken. 

Senator  Root.  The  contempt  bill  has  not  been  referred  to  any 
subcommittee  yet.     It  has  only  just  come  in. 
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Mr.  Davenport.  As  I  said,  government  by  injunction  was  where 
the  United  Statss  stepped  in  and  got  an  injunction  and  then  prose- 
cuted the  people  for  a  violation  of  the  injunction,  without  a  jury, 
and  sent  them  to  jail.  They  sent  Debs  to  jail  for  six  months.  They 
said,  "Why,  that  is  a  criminal  prosecution.''  In  this  contempt  bill, 
as  you  will  see  when  it  comes  over  to  you,  they  except  that  very  class 
of  cases.  The  reason  they  except  is  because  it  would  knock  the 
bottom  out  of  aU  these  trust  prosecutions.  After  you  have  got  a 
decree  in  a  court  of  equity  to  wind  up  a  trust,  you  would  stiU  have  to 
go  in  court  and  have  a  jury  trial  to  enforce.  If  you  had  to  do  all 
this  you  would  not  get  very  far.  So  they  have  excepted  from  that 
contempt  bill  the  very  class  of  cases  about  which  the  cry  of  "govern- 
ment by  injunction"  was  first  raised. 

I  thank  you  for  your  courtesy  and  attention. 

Senator  Koot.  Are  there  any  others  present  to  be  heard  % 

Mr.  Herrod.  Mr.  Emery,  counsel  for  the  National  Association  of 
Manufacturers,  was  obliged  to  leave  the  city  this  afternoon  and  said 
he  wouldbe  out  of  the  city  to-morrow.  He  asked  me  to  say  he  would 
like  to  be  heard  on  Thursday  and  Friday  if  the  committee  were  going 
to  meet  on  either  of  those  days  i 

Senator  Root.  Mr.  Moffett,  will  you  desire  to  be  heard  ? 

Mr.  Moffett.  The  proponents  of  this  bill  desire  to  begin  their 
hearings,  or  their  arguments,  on  Thursday.  The  understanding  before 
recess  this  morning  was  there  were  to  be  no  hearings  to-morrow  before 
this  committee  and  that  it  should  go  over  until  Thursday,  and 
accordingly  we  have  arranged  to  have  our  people  here. 

ABOXJMENT  OF  EERBEBT  E.  EEBBOD,  ESQ.,  OF  CLEVELAND, 
OHIO,  ASSISTANT  COMMISSIOVEB  NATIONAL  METAL 
TBADES  ASSOCIATION. 

Mr.  Herrod.  Mr.  Chairman  and  Senators,  I  represent  the  National 
Metal  Trades  Association,  which  is  composed  of  manufacturers  in 
the  metal  trades,  the  membership  compnsing  between  700  and  735 
manufacturers,  employing  about  65,000  employees  in  the  trades 
which  we  call  within  tne  classification  of  our  association. 

Senator  Nelson.  You  call  it  metal  trades  ? 

Mr.  Herrod.  Metal  trades,  such  trades  as  machinists,  pipe  fitters, 
structural-iron  workers  within  the  shop,  carpenters,  etc. 

In  commencing  to  say  what  I  have  to  say  upon  this  bill  I  want  to 

{preface  my  remarks  by  stating  that  I  think  we  ought  to  be  congratu- 
ated  to  some  extent  on  the  fact  that  the  biH  which  finally  passed  the 
House  is  not  as  drastic  as  some  which  were  contemplated  in  the  early 
stages. 

1  need  not  for  this  committee  go  into  the  history  of  the  writ  of 
injunction* — men  who  are,  perhaps,  better  able  to  do  that  will  and  have 
done  so- — further  than  to  say  that  the  writ  of  injunction  is  as  old  as 
the  old  Roman  Empire^  and  starts  with  the  Roman  interdicts,  the 
prohibitory  interdict  being  analogous  to  our  writ  of  injunction,  and 
comes  on  down  through  the  history  of  the  law  until  we  come  to  our 
temporary  restraining  order,  interlocutory  or  preliminary  injunc- 
tions, endfing,  after  a  hearing,  with  the  permanent  injunction. 

Something  has  been  said  in  those  hearings  as  to  tne  source  of  the 
jurisdiction,  and  I  need  not  say  much  upon  that,  other  than  to  cite 
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the  case  of  Ex  parte  Robinson  (95  Wall.),  where  it  was  said  that  the 
power  to  punish  for  contem])t  is  inherent  in  all  courts.  The  moment 
the  courts  were  called  into  existence  they  became  possessed  of  this 
power.  That  is  not  a  verbatim  statement,  but  the  sense  f  the  cita- 
tion. I  think  we  may  conclude  that  the  source  of  the  jurisdiction  of 
our  equity  courts  arises  from  the  Constitution  and  the  act  of  Congress 
creating  them,  which  puts  into  power  those  inherent  attributes  of 
the  court  which  are  described  in  the  case  I  have  cited.  The  Debs 
case  puts  it  very  nicely.  This  is  a  quotation  from  the  argument  of 
counsel : 

This  court  has  often  said  that  equity  jurisdiction  of  the  Federal  courts  is  such  as 
exercised  by  the  high  court  of  chancery  of  England  at  the  time  of  the  adoption  of  the 
Ck)nstitution  that  has  been  conferred  upon  them  by  Congress. 

And  he  cited  Mills  v.  Cohn  (150  U.  S.,  202). 

Coming  to  the  bill  itself,  section  263  has  some  objections  which  I 
shall  try  to  point  out  to  the  committee.  It  seems  to  me  that  when 
a  party  is  in  court  by  any  process  whatever  he  should  be  there  until 
the  purposes  of  his  suit  have  been  accomplished  or  until  the  suit  is 
dismissed.  The  language  of  this  section  makes  it  possible  for  a  man 
to  avoid  renewed  service,  or  service  of  notice  after  being  served  with  a 
summons  and  copy  of  the  bill,  and  thus  defeat  the  end  for  which  the 
case  was  started.  In  my  judgment  that  is  not  as  it  should  be.  It 
does  not  comport  with  the  practice  as  it  has  come  down  to  us  through 
the  centuries,  and  even  while  a  man  is  in  court  on  constructive  service 
he  is  at  least  bound  for  all  purposes,  as  far  as  the  property,  if  there  is 
any  property,  attached  or  sequestered^  is  concernea,  until  the  case 
is  disposed  oi,  and  no  hiding  or  secretmg  of  himself  can  defeat  the 
ends  of  justice,  and  it  should  not  be  possible,  under  any  legislation 
that  this  Congress  might  pass,  to  do  so. 

Something  has  been  said  about  the  promises  to  the  country  by  the 
administration,  if  we  may  look  u])on  this  as  an  administrative  meas- 
ure. I  think  that  with  the  objection  which  I  have  cited  eliminated 
this  section  263  embodies  all  that  the  Republican  platform  promises 
the  people,  and  when  I  sj)eak  of  the  RepubUcan  platform  I  am  speak- 
ing from  the  viewpoint  of  the  country  having  elected  a  Republican 
administration  upon  the  declaration  of  the  party.  President  Taft, 
in  liis  message  to  Congress  of  December  7,  quoted  that  much  of  the 
platform  and  I)ased  his  message  upon  it.     He  said: 

The  platform  of  19D3  savs  the  Republican  Party  will  uphold  at  all  time  the  authority 
and  integrity  of  the  courts,  State  and  Federal,  and  will  ever  insist  that  their  po^er  to 
enforce  their  process  and  to  protect  life,  liberty,  and  property  shall  be  preserved 
inviolate.  We  believe,  however,  that  the  rules  of  procedure  in  the  Federal  courte 
with  respect  to  the  issuance  of  the  writ  of  injunction  should  be  more  carefuUv  defined 
b^  statute,  and  that  no  injunction  or  temporary  restraining  order  should  be  issued 
without  notice,  except  where  irreparable  injury  would  result  from  delay,  in  which 
case  a  speedy  hearing  thereafter  should  be  granted. 

The  language  of  this  section  which  I  have  pointed  out  also  pre- 
vents a  speedy  hearing  if  the  defendants  are  going  to  be  permitted 
to  evade  service  of  second  notice  which  may  be  necessary  under  the 
exigencies  of  the  case. 

Senator  Sutherland.  You  speak  of  certain  things  that  should  bo 
eliminated  from  the  proposed  section  263.     Just  what  are  those? 

Mr.  Herrod.  From  line  17: 

And  shall  be  its  terms  expire  within  such  time  after  entry,  not  to  exceed  seven 
days,  as  the  court  or  judge  may  fix,  unless  within  the  time  so  fixed  the  order  is 
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extended  or  renewed  for  a  like  period,  after  notice  to  those  previously  served,  if 
any,  and  for  good  cause  shown,  and  the  reasons  for  such  extension  shidl  be  entered 
of  record. 

That  poryon  of  the  section,  it  seems  to  me,  puts  it  within  the  power 
of  the  defendant  to  have  the  suit  dismissed  or  lapse  by  his  disap- 
pearing  temporarUy-absconding. 

Senator  Sutherland.  Suppose,  instead  of  saying  "within  such 
time  of  entry,''  it  should  read  '^  within  such  time  after  service,  not  to 
exceed  seven  days,'*  and  so  on.     Would  that  meet  your  criticism? 

Mr.  Herrod.  That  would  be  an  improvement.  *'And  within  such 
time  after  service,''  with  this  objection,  then,  that  the*  defendants 
who  are  served  to-day  would  notify  the  defendants  who  were  sought, 
and  they  could  not  be  served  within  the  time  specified,  and  conse- 
quently the  defendants  who  were  first  served  would  drop  out  of  the 
suit  or  the  complainants  would  have  to  dismiss  as  to  those  who  were 
not  served  within  the  specified  time.  I  think  if  the  section  provided 
that  the  defendants  who  were  served  should  be  held  for  the  purposes 
of  the  suit  or  imtil  it  was  dismissed  it  would  do  all  that  coula  reason- 
ably be  expected.  When  a  man  is  served  with  process  of  court,  he 
should  be  bound  untU  the  final  disposition  of  the  case. 

Senator  Root.  Would  it  cure  the  difficulty  at  all,  to  yoiu*  mind,  if 
the  notice  required  for  an  extension  of  the  tune  were  made  notice  to 
all  who  had  appeared;  that  is,  obviating  the  necessity  of  searching 
for  and  finding  the  individuals  who  had  been  served  and  making  a 
new  service  upon  them,  but  at  the  same  time  giving  notice  to  all  the 
defendants  wno  had  put  in  an  appearance  ? 

Mr.  Herrod.  I  thmk  that  would  cure  it  to  some  extent,  provided 
that  with  their  appearance  they  would  be  obliged  to  specify  a  place 
where  they  could  be  served  with  notice.  I  think  it  would  elimmate 
the  difficulty  to  some  extent. 

Senator  Koot.  Appearance  by  an  attorney  would  necessarily  show 
where  the  notice  could  be  served. 

Mr.  Herrod.  A  man  appearing  by  counsel  can  always  be  found — 
that  is,  the  counsel  can  always  be  foimd — but  if  a  man  puts  in  a  per- 
sonal appearance  without  counsel  we  have  the  same  dimcidty  unless 
he  is  made  to  specify  where  notice  may  be  left  of  further  proceedings 
in  the  case. 

If  I  may  proceed,  the  President  said  in  his  message  to  Congress, 
based  upon  the  Republican  platform: 

I  recommend  th&t,  in  compliance  with  the  promises  thus  made,  appropriate  leg- 
islation be  adopted.  The  ends  of  justice  will  best  be  met  and  tne  chief  cause  of 
complaint  against  ill-considered  injunctions  without  notice  will  be  removed  bv  the 
enactment  of  a  statute  forbidding  hereafter  the  issuing  of  any  injunction  or  resirain- 
ing  order,  whether  temporary  or  permanent,  by  any  Federal  court  without  previous 
notice  and  a  reasonable  opportunity  to  be  heard  on  behalf  of  the  parties  to  be  enjoined 
unless  it  etM  appear  to  the  satisfaction  of  the  court  that  the  delay  necessuy  to  give 
such  notice  ana  nearing  would  result  in  irreparable  injury  to  the  complainant  and 
unless,  also,  the  court  £all,  from  the  evidence,  make  a  written  finding,  which  shall 
be  spread  upon  the  court  minutes,  that  immediate  and  irreparable  injury  is  likely 
to  ensue  to  the  complainant  and  shall  define  the  injury,  state  why  it  is  irreparable, 
and  shall  also  indorse  on  the  order  issued  the  date  and  the  hour  of  the  issuance  ot 
the  order. 

If  a  man  is  served  and  the  summons  is  returnable  one  week  from 
the  date  of  service,  he  has  an  opportunity  to  appear  in  coiu-t  and 
ought  to  be  bound  by  the  action  of  the  court  unless  he  does  appear, 
and  if  he  is  present  ne  has  actual  notice  of  what  takes  place.    The 
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President  goes  on  to  say  that,  in  his  judgment,  the  passage  of  such  an 
act  embocues  the  best  practice,  perhaps,  in  the  Federal  courts,  and 
the  legislation  will  tend  to  curb  the  issuance  of  ill-advised  injunc- 
tions. But  I  think  we  should  make  it  impossible  for  a  man  who 
knows  that  the  courts  are  seeking  him  to  evade  justice  merely  by  a 
temporary  absence. 

Tne  next  section  which  I  will  touch  upon  briefly  is  section  266a, 
containing  the  question  of  security.  IJnder  the  present  law  the 
complainant  gives  securitv  or  not  in  the  discretion  of  the  court. 
But  it  seems  to  be  that  almost  universally  the  court,  in  labor  diflS- 
culties,  has  required  security  to  be  given,  and  in  investigating  this 
<][uestion  I  foimd  one  case  which  was  cited  as  an  example  of  the 
iniquity  of  security  not  being  given.  Upon  investigation  I  found 
that  a  bond  had  Seen  given,  without  naming  the  specific  amount, 

Eroviding  that  the  costs  and  damages  of  the  party  injured  should 
e  paid  out  of  the  bond,  and  when  the  case  was  heard  in  the  Federal 
court,  it  turned  out  that  the  court,  in  the  exercise  of  its  discretion, 
refused  damages,  not  because  there  was  no  bond  given,  but  because 
he  thought  it  was  not  a  case  for  damages,  the  case  of  Russell  v.  Far- 
ley (105  U.  S.,  433).  The  section  we  are  noticing  now,  266a,  has 
only  this  objection  that  I  can  think  of — that  is,  that  it  will  leave  the 
smaller  manufacturer  or  individual  somewhat  at  the  mercy  of  the 
labor  men,  because  they  are  not  able  in  all  cases  to  produce  a  bond 
as  readily  as  the  larger  and  richer  companies. 

Section  266b  is  the  question  of  the  ^eat  particularity  in  the  order 
of  the  court,  and  notice,  and  the  active  concert  of  parties  whom  it  is 
sought  to  have  enjoined.  I  do  not  think  I  need  say  anything  further 
about  notice  than  has  been  said  with  reference  to  263,  for  the  reason 
that  what  was  said  there  will  apply  here. 

Coming  to  the  Question  of  tne  great  particularity  to  which  266b 
says  the  court  shall  go,  it  seems  to  me  that  is  in  direct  contravention 
of  all  usages  which  have  grown  up  in  the  courts,  and  which  have 
crystallized  in  the  chancery  rules  of  the  United  States  court.  Rule 
86  sa)rs: 

In  drawing  up  decrees  or  orders,  neither  the  bill  nor  answer,  nor  other  pleadings, 
nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any  other  prior  proceeding, 
shallr  be  recited  or  stated  in  the  decree  or  order. 

It  seems  to  me  that  a  man  in  court  shoidd  be  held  to  have  notice 
and  certainly  if  he  is  represented  bv  counsel,  of  every  pleading  and 
paper  filed  in  the  case.  The  record  of  the  court  is  a  pubUc  record, 
open  to  the  inspection  of  anybody  and  everybody  concerned,  and  the 
injunctions  of  the  court  should  not  be  burdened  with  such  great 
particularity  as  is  called  for  by  this  section  266b. 

The  question  of  active  concert  is  one  which  is,  in  my  judgment, 
quite  dangerous.  In  the  case  of  Employers'  Teaming  Co.  v.  Team- 
sters* Joint  Council  (141  Fed.,  679)  the  rule  was  laid  down  that 
persons  may  be  proceeded  against  for  contempt  who  are  not  made 
defendants,  if  they  have  actud  notice  of  the  existence  of  an  injimction 
in  the  ciise.  That  rule  has  been  apphed  in  Allis-Chalmers  Co.  v.  Iron 
Holders'  Union  (150  Fed.,  155),  has  been  the  rule,  and  was  adopted  in 
Conkey  v.  Riissell  (111  U.  S.,  417),  where  parties  who  had  actual 
notice  of  the  issuance  of  the  injunction  were  held  to  be  bound,  and 
were  pimished  for  contempt  of  the  court's  order,  and  it  seems  to  me 
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that  is  as  it  should  be  in  these  days  of  universal  education^  when,  as 
in  the  case  of  the  Employers^  Teaming  Co.,  every  wagon  used  in  the 
service  was  plastered  with  copies  of  the  injunction,  and  that  it  could 
be  found  on  almost  every  street  corner. 

A  man  should  not  be  permitted  to  plead  ignorance  of  something  he 
must  of  course  know  is  in  existence.  The  active  concert  part  of  it 
is  touched  on  in  True  v.  Commonwealth  (14  SW.,  684)  in  a  way  I 
might  call  negatively.  The  words  "encourage,  aid,  or  abet;  counsel, 
advise^  or  assist,"  were  said  to  be  words  in  appropriate  use  to  describe 
the  offense  of  a  person  who,  not  actually  domg  the  felonious  act,  by 
his  wiD  contributes  to  or  procures  it  to  be  done  and  thereby  becomes 
a  principal  or  accessory,  citing  Omer  v.  Commonwealth  (25  &W.,  994). 

Senator  Root.  What  court  wa^  that  ? 

Mr  Herrod.  Texas.  Under  the  construction  of  the  word  ''act- 
ive,'' in  Words  and  Phrases,  we  find  it  means  the  opposite  of  passive. 
A  man  may  be  passive  and  yet  be  a  very  able  instrument  in  tne  defi- 
ance of  the  court's  order,  it  seems  to  me  The  concert  is  .defined  as 
an  agreement  in  design  or  plan,  a  union  formed  by  mutual  communi- 
cation of  opinions  and  views.  If  we  are  restricted  to  catching  the 
people  red-nanded,  so  to  speak,  the  injunction  loses  a  great  deal  of 
its  force  and  renders  the  court  powerless  to  prevent  the  injuries 
which  it  is  thought  to  prevent. 

Senator  Sutherland.  Red-handed  in  what,  do  you  mean  ? 

Mr  Herrod.  In  the  defiance  of  the  court's  order — in  the  breaking 
or  disregarding  of  the  injunction  Take  the  Teamsters'  case,  which 
I  have  cited;  the  defendant  who  was  punished  for  contempt  was 
^ilty  of  assisting  in  a  riot,  whi^e  wagons  containing  a  copy  of  the 
mjimction  on  all  lour  sides  were  passing  through  the  streets. 

Senator  Sutherland.  That  would  be  an  active  participation. 

Mr.  Herrod.  Yes;  but  he  was  no  party  to  the  suit.  He  had  not 
been  served,  and  under  this  construction  he  could  not  be  punished. 

Senator  Sutherland.  I  do  not  know  that  I  quite  understand  you. 
Whvnot? 

ilr.  Herrod.  He  must  be  in  active  concert  with  the  defendants, 
under  this  language;  but  he  had  nothing  to  do  with  the  defendants. 
He  was  independent,  in  no  way  associated  with  them.  In  this  case 
he  was  a  city  fireman,  wearing  the  city  uniform,  was  not  a  member 
of  the  molders'  union,  and  had  nothing  at  all  to  do  with  them,  and 
under  this  lan^iage  he  could  not  be  punished  for  disregarding  the 
court's  order,  if  it  is  necessary  to  serve  and  bring  him  into  court 
before  any  action  can  be  taken  against  him. 

Section  266c:  I  will  first  notice  the  second  paragraph  of  that  sec- 
tion. The  language  provides,  in  effect,  that  no  injunction  shall 
issue  against  the  peaceful  picketing  of  a  residence,  a  shop,  a  factory, 
or  a  place  of  business,  or  a  place  where  any  person  happens  to  be. 
He  may  be  an  attendant  upon  a  religious  meeting,  if  you  please, 
and  the  language  of  this  section  says  it  shall  not  be  unlawful  to  picket 
him.  It  prevents  an  injunction  issuing  against  a  man  obtaining  an 
interview  with  another  for  the  purpose  of  giving  the  information,  or 
communicatiDg  information;  and,  thirdly,  in  effect  legalizes  the  boy- 
cott. 

The  question  of  the  sanctity  of  a  man's  home  is  prominent,  it 
seems  to  me,  in  that  section.  Cooley  in  his  great  work  gives  a  long 
list  of  cases— in  the  third  edition,  page  91 — which  bear  out  the  fact 
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that  a  man  may  defend  his  home  from  an  interloper,  from  the  moment 
he  signifies  his  im willingness  that  the  man  shall  remain;  in  other 
words,  if  a  man  enters  my  home  and  I  say  to  him,  ^*I  have  nothing 
to  say  to  you  and  I  do  not  want  you  to  come  on  my  ground,"  I  can 
then  resist  to  the  extent  of  taking  the  man's  life  if  ne  persists  in  his 
purpose.  The  language  of  this  section  virtually  says  that  it  shall 
not  be  unlawful  for  him  to  do  that  thing. 

In  Markham  v.  Brown  (37  Ga.,  277),  on  page  281,  this  language  is 
used  by  the  court: 

The  enteriiii^  the  dwelling  house  of  another  without  license  is  a  trespa^  in  the  eye 
of  the  law.  And  if  one  enter  the  dwelling  house  of  another  by  permission,  and  con- 
tinue there,  after  he  has  been  requested  to  leave  it,  he  becomes  a  trespasser  ab  initis. 
Cites  Adams  v.  Freeman  (12  John  Rep.,  404).  This  action  may  be  maintained  not 
only  s^ainst  the  party  who  did  the  act,  but  against  all  who  direct  or  assist  in  the 
commission  of  it. 

Cooley  concludes  in  this  language: 

The  meanin.Q;  is,  that  every  man's  dwelling  is  sacred  against  any  unlicensed  intrusion 
and  he  may  close  and  defend  it  not  against  private  persons  merely,  but  against  the 
ministers  of  the  law  also. 

In  a  note  he  says : 

If  an  officer  breaks  and  enters  a  dwelling  to  serve  civil  process,  it  is  a  trespass.  ( Kelly 
V.  Schuyler,  20  R.  I.,  432;  44  L.  R.  A.,  436.) 

It  seems  to  me  the  language  of  this  ;itatute  should  not  give  color  of 
legality  to  any  such  proceeding  on  the  part  of  men  who  are  dissatisfied 
with  tne  actions  of  other  men.  A  man  does  not  have  to  listen  to 
people's  arguments,  if  you  so  term  them,  usually  accompanied  by  the 
pressure  of  the  brick,  in  the  last  stages.  A  man  should  not  be  obliged 
to  listen  to  any  argument  in  the  street,  in  the  church,  or  any  other 

Elace,  if  that  whicn  I  have  cited  is  the  law.  If  a  man  persists  in 
egging,  you  do  not  have  to  stop  and  listen  to  him.  Under  this 
^angua^e  color  of  legality  is  given  to  those  very  acts.  "A  man  is 
entit^ea,''  Joyce  says  in  his  great  work,  *'  to  the  right  of  freedom  from 
molestation,  and  he  only  has  to  notify  the  man  who  approaches  of 
his  desire  to  be  let  alone  in  such  manner  as  to  convey  nis  meaning, 
and  the  other  is  obliged  to  respect  his  wishes  in  that  matter.  The 
street  is  open  to  the  use  of  all  alike,  and  neither  striker  nor  strike 
breaker  has  any  preference  or  right  over  the  other.*'  The  language 
of  this  section,  266c,  in  the  second  paragraph,  practically  says  to  the 
strike  breaker:  "You  must  listen  to  the  strikers,  because  they  have 
some  fancied  claim  upon  a  job  which  they  voluntarily  left."  I  main- 
tain, Mr.  Chairman,  that  the  Congress  of  the  United  States  should 
not  even  give  color  of  legality  to  such  proceeding. 

A  good  case  upon  that  pomt  is  the  American  Steel  &  Wire  Co.  v. 
The  Wire  Drawers  &  Die  Makers'  Union  (90  Fed.  Rep.,  608).  On 
page  613  the  court  uses  this  language: 

It  was  frequently  urged  in  argument  that  the  strikers  have  a  right  to  be  on  the 
streete;  and  so  they  have,  so  long  as  they  do  not  trespass  on  the  right  of  othere  to  use 
them.  The  right  of  the  use  of  streets  by  anyone  is  a  qualified  right.  The  owner 
of  a  house,  be  it  dwelling  house,  storehouse,  or  millhouse,  has  a  distinct  right  of 
property  in  the  streets  adjacent  thereto  and  used  as  approaches  to  it.  It  is  the  right 
of  access — free  and  uninterrupted  ingress  and  egress.  Anyone  who  uses  the  streets 
must  use  them  subject  to  this  right  of  the  householder;  and  there  is  not  a  particle  of 
difference  in  respect  of  this  between  a  dwelling  house  and  a  millhouse  or  lai^  factory 
emplo^riug  large  bodies  of  men,  who  always  go  to  the  polls  and  vote  at  elections  and 
sometimes  go  out  on  a  strike.    Nor  is  tKe  freedom  of  cx>ntract  and  right  of  access 
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iJirough  the  sfcreeta  to  one's  work  at  all  affected  by  afisumed  peculiarities  of  conditionB 
atteaairig  the  struggles  of  men  in  the  economic  conflicts  between  laborers  and  capi- 
tal u^tf:  nor  by  any  considerations  of  public  policy  in  res])ect  of  these  conflicts.  In 
one  of  the  great  cases  to  be  cited  presently  what  was  said  by  an  English  judge  is  (juite 
pertinent  to  this  matter  of  strike  and  boycotts,  and  interfering  between  employer 
and  employee,  namely,  that  public  policy  is  *'an  unruly  hor»e,  and  when  once  a 
judge  is  astride  it,  he  may  be  carried  far  away  from  souna  law."  If  anyone  violates 
the  right  of  the  householder  to  the  streets  that  are  appurtenant  to  his  property  as  a 
part  of  it,  by  impairing  his  ingress  and  egress,  he  has  a  civil  action,  and  he  may  also 
abate  it  by  mjunction  in  equity  as  a  pri\ate  nuisance.     (In  re  Debs,  168  U.  S.,  564.) 

While  the  legislature  is,  in  fact,  the  maker  of  public  policy,  it  seems 
to  me  it  shoula  be  made  in  response  to  some  public  demand  and  to 
public  opinion,  rather  than  without  reference  to  it. 

The  court  further  says  in  this  case : 

It  is  juetjas  much  a  nuisance  to  block  up  the  street  and  impair  the  right  by  the 
continual  presence  of  bodies  of  men;  great  or  bmall.  who  obstruct  the  ingreHs  and  egress, 
as  it  would  be  to  build  barricades  and  embankments  in  the  street.  (In  re  Debs,  supra.) 
There  can  be  no  denial  of  this,  and  when  the  blockading  is  done  for  the  especial  purpose 
of  impairing  the  ingress  to  a  particular  house  it  is  directly  a  nuisance,  which  may  be 
abated  by  injunction,  if  necessary.  (Id.)  This  is  a  sound  rule  of  law,  from  whicK  no 
imruly  horse  of  public  policy  should  earry  a  judge  any  distance  at  all,  no  matter  how 
ably  It  is  urged  upon  him  by  learned  and  eloquent  counsel  pleading  for  the  rights  of 
labor  as  against  capital,  wrporations,  and  despised  foreigners,  who  organize  *' scabs'* 
to  resist  the  strikers  in  favor  of  o<lious  trusts. 

The  very  late  work  of  W.  A.  Martin  upon  the  Law  of  Imbor  Unions 
has  stated  the  case  about  as  favorably  to  the  labor  unions  as  it  can  be 
done,  it  seems  to  me.  I  might  say  it  was  referred  to  in  the  majority 
report  of  the  committee  who  reported  the  bill  to  the  House.  I  shall 
have  occasion  to  refer  to  Martm's  books  to  some  extent.  He  says 
that  there  is  such  a  thing  as  peaceful  picketing,  or  he  rather  strains 
to  make  peaceful  picketing  the  rule,  and  goes  on  to  say  that  some  of 
the  decisions  have  said  that  there  can  be  no  peaceful  picketing,  but 
that  the  weight  of  opinion  is  that,  under  certain  conditions,  picketing, 
if  Macefully  done,  is  lawful. 

The  extent  to  which  that  may  be  done,  in  Martin's  judgment,  is  this 
(p.  237): 

The  stationing  of  not  more  than  two  men  as  pickets  in  any  one  place,  would  perhaps 
be  a  safe  rule  to  avoid  transgression  of  the  law  against  intimidation  by  reason  of  num- 
bera  alone. 

He  recognizes  the  great  rule  laid  down  in  a  number  of  cases,  that 
intimidation  may  take  place  without  the  raising  of  a  finger.  The 
mere  presence  of  numbers,  one  against' a  score,  if  you  wul,  or  one 
against  a  dozen,  is  sufficient  to  terrorize  most  men,  the  average  man 
would  say. 

I  would  like  to  call  the  attention  of  the  committee  to  the  practical 
side  of  this  question,  that  the  presence  of  two  men  upon  the  sidewalks 
in  front  of  an  establishment  employing  500  operatives,  strike  breakers, 
would  not  have  the  effect  of  causing  the  employer  to  employ  guards 
to  attend  these  inen  to  their  homes,  to  install  a  commissary  within 
the  plants.  I  think  these  facts  are  well  known  to  the  committee. 
These  are  the  ordinary  incidents  of  a  strike  in  any  manufacturing 
plant.  The  peaceful  nersuasion  of  two  men  would  never  cause  an  em- 
plover  to  have  to  lead  his  men  in  the  back  gate  under  armed  guard, 
ana  would  never  cause  men  to  be  afraid  to  venture  on  the  street  after 
working  hours,  and  become  virtual  prisoners  within  the  confines  of 
the  plant  and,  in  one  case  which  came  under  my  notice,  using  the 
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waterway  adjacent  to  the  plant  as  the  method  of  ingress  and  egress, 
while  the  street  was  occupied  by  the  so-called  peaceful  persuaders. 
These  are  practical  questions,  which  the  committee  must,  in  the 
ordinary  course  of  life,  read  of. 

It  was  only  Saturday,  I  think,  we  read  in  the  Washington  papers 
that  the  military  guard  had  been  withdrawn  from  the  lumber  camp 
where  a  strike  was  going  on,  with  the  result  that  every  strike  breaker 
took  to  the  woods.  Is  it  to  be  supposed  that  the  peaceful  persuasion 
of  strikers  would  cause  such  an  effect,  and  the  declared  reason  in 
eases  where  men  are  willing  to  work,  and  are  prevented  from  working 
in  strikes,  is  this:  They  say,  '*The  wages  are  all  right,  everything 
else  is  all  right,  but  I  do  not  want  to  take  a  chance  of  getting  my 
head  broken." 

The  Allis-Chalmers  case  which  I  have  cited  (150  Fed.,  p.  155)  says 
that  while  peaceful  picketing  is  very  much  of  an  illusion,  yet  it  is  at 
least  theoretically  posvsible  and  entirely  lawful.  Martin  uses  that 
case  on  which  to  base  his  statement  that  perhaps  two  men  on  the 
sidewalk  would  constitute  peaceful  picketmg.  I  do  not  know  of 
any  case  where  the  strike  breakers  have  been  the  aggressors  in  the 
▼iolence  which  accompanies  the  strikes.  They  are  not  cont^ting 
the  use  of  the  sidewalk  with  the  strikers,  and  they  are  not  obliged  in 
any  case,  although  they  do,  as  a  matter  of  precaution  and  good 
policy,  listen  to  their  peaceful  persuasion.  In  the  court  of  last 
lesort,  in  the  case  of  AlUs-Chalmers  (166  Fed.,  45),  which  is  the  appeal 
from  the  same  case  in  150  Federal,  the  decree  as  finally  modified  and 
affirmed  enjoined  the  laboring  men  from  doing  the  following  things — 
and  I  am  not  citing  the  decree  in  its  entirety,  but  just  the  controlling 
language. 

Specification  2  of  the  order:  Compelling,  etc.,  *  *  *  by 
threats,  intimidation,  force,  or  violence  *  *  *  to  fail  or  refuse 
to  work. 

Specification  3:  From  preventing  or  attempting  *  *  *  by 
threats,  intimidation,  force,  or  violence  from  freely  entering  the 
plant  of  the  complainant. 

Specification  4:  And  from  congregating  *  *  *  for  the  purpose 
of  intimidating  its  employees  *  *  *  or  for  the  purpose  of ,  in  such 
manner  as  to  induce  or  coerce  by  threats,  violence,  or  intimidation 
any  of  the  *  ♦  *  employees  to  leave  *  *  *  or  any  person 
to  refuse*  to  enter. 

In  that  specification  the  upper  court  cut  out  the  words  ''or  per- 
suasion" by  its  order. 

Specification  6:  From  congrf gating  *  *  *  and  from  picket- 
ing in  a  threateni:  g  or  intimidating  manner  *  *  *  nomes, 
boarding  houses,  or  residences. 

Specification  6:  From  interferirg  *  *  *  in  going  to  and  from 
their  work. 

Specification  7:  From  going  *  *  *  to  the  homes  *  *  *  for 
the  purpose  of  intimidatmg  or  threatening  them,  the  upper  court 
having  in  that  case  eliminated  the  word  "persuading." 

Specification  11:  From  intimidatmg  or  threatening  *  *  *  the 
wives  and  families  *  *  *  at  their  homes  or  elsewhere,  and  we  are 
talldng  supposedly  about  American  workmen  in  that  specification. 
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Specification  12:  From  doing  any  *  *  *  acts  for  the  purpose 
of  *  *  *  by  threats,  intimidation,  force,  or  violence  *  *  *  to 
einploy  or  discharge. 

Specification  13:  From  combining,  associating,  agreeing,  mutuaUy 
imdertaking,  concerting  together  or  with  other  persons — any  of  the 
prohibitive  acts. 

Specification  16:  From  by  threats,  intimidation,  persuasion,  force, 
or  violence,  compelling  or  attempting  to  compel  or  mduce  any  of  the 
apprentices  to  break  their  contracts. 

Those  are  the  things  from  which  the  proponents  of  this  bill  are  seek- 
ing to  escape.  I  do  not  want  to  say  more  than  to  say  that  every 
f  round  which  remains  in  that  injunction  as  finally  rendered  should 
e  enjoined  against  if  it  is  necessary.  This  is  not  a  day  when  men 
ought  to  be  afiowed  to  persecute  women  and  children  in  the  absence 
of  their  natural  protectors.  That  is  one  of  the  specifications  in  this 
injunction. 

In  Atchison  v.  Gee  (139  Fed.,  582)  the  court  said — and  this  is 
cited  by  Martin  as  an  extreme  case: 

There  ifi  and  can  be  no  such  thin^  as  peaceful  picketing  any  more  than  there  can  be 
chaste  vulgarity,  or  peaceful  mobbuig,  or  lawful  lynching. 

On  page  585  the  court  says: 

But  this  court  has  a  concern  that  peace  and  quiet  prevail,  and  that  a  state  of  serf- 
dom shall  not  exist  by  a  so-called  s^tem  of  ''picketing"  of  one  crowd  of  men  over 
another.  No  self-respecting  man  will  submit  to  it.  Nor  is  he  compelled  to  submit 
to  it. 

I  submit,  Mr.  Chairman  and  Senators,  that  we  are  taking  a  step 
backwards  when  we  obUge  men  to  resort  to  first  principles.  No  selr- 
respecting  man  will  submit  to  it.  There  is  but  one  construction  that 
can  be  placed  upon  that  language ;  he  must  either  seek  the  protection 
of  the  court,  or  he  must  take  the  rights  which  the  law  gives  him  to . 
defend  himself  at  his  home.  Martin  himself  says  that  the  secondary 
boycott  is  unlawful : 

The  reasons  for  holding  that  way  are  so  strong  that  it  is  not  probable  that  the  doc- 
trine of  these  cases  will  ever  acquire  any  permanent  foothold  in  the  jurisprudence  of 
this  or  any  other  coimtry. 

He  cites  a  number  of  cases  as  upholding  the  legality  of  the  second- 
ary boycott.  Two  of  them  are  from  Caufornia,  in  which  it  seemed 
that  the  California  Supreme  Court  has  said  that  the  secondary  boycott 
is  a  lawful  weapon,  with  a  dissenting  opinion  from  one  of  the  justices, 
who  regrets  the  fact  that  the  State  has  taken  that  ground. 

Another  case  which  he  cites  is  from  Montana,  in  which  the  question 
of  the  right  to  print  or  pubhsh,  under  constitutional  guaranty,  con- 
trolled the  case,  rather  than  the  Question  of  the  legaEty;  of  the  sec- 
ondary boycott,  and  the  court  hela  that  under  the  Constitution  they 
were  not  permitted  to  interfere  with  that  right,  but  that  the  com- 
plainant must  seek  his  remedy  in  the  law  courts. 

The  case  of  the  Union  Pacific  Railroad  Co.  v.  Ruef  (120  Fed.,  102) 
is  a  good  case  upon  the  right  of  freedom  from  molestation. 

In  section  266c,  in  the  first  paragraph,  we  are  seeking  to  legislate 
that  no  injunction  involving  or  growing  out  of  a  dispute  concerning 
terms  or  conditions  of  employment  shau  issue,  except  where  irrepar- 
able injury  to  property  or  property  rights  will  ensue,  and  considerable 
has  been  said  on  the  question  of  whether  the  right  to  do  business  is  a 
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property  right.  The  case  of  United  States  v.  Adair  (208  U.  S.)  was 
cited,  and  I  find  in  the  case  of  New  York  Central  Iron  Works  Co.  v. 
Brennan  (105  N.  Y.  Supp.,  865,  869)  the  court  said: 

It  would  be  a  Btartling  proposition  to  say  that  men  willing  to  work  for  the  wages 
paid  by  this  plaintiff  should  not  be  protected  in  the  right  to  work  for  whomsoever  they 
please,  provided  they  can  get  the  employment.  That  is  one  of  the  rights  of  an  American 
citizen,  wMdh  it  is  the  business  ot  tlie  courts  to  strictly  uphold  and  protect. 

The  business  of  this  plaintiff »  when  it  is  conducted  according  to  law,  is  a  property 
right,  and  any  unlawful  interference  with  or  interruption  of  that  business  is  an  injury 
to  a  property  right  and  a  court  of  equity  has  jurisdiction  to  restrain  by  injunction  the 
carr5ring  out  of  any  conspiracy  to  destroy  or  injure  such  property,  and  the  court  is  not 
depriv^  of  this  power  oecause  of  the  fact  that  the  acts  are  criminal  and  could  be 
prosecuted  criminally.    (Davis  v.  Zimmerman,  36  N.  Y.  Supp.,  303;  91  Hun.,  489.) 

The  first  paragraph  of  section  266c  takes  the  worst  features  of  the 
English  law  and  incorporates  them,  without  the  drastic  provisions 
and  powers  given  to  the  court  to  proceed  in  cases  of  violence  arising 
out  of  a  trade  dispute.  It  seeks  to  exempt  a  class  of  our  citis^ns  from 
the  operation  of  the  law  in  a  few  words,  and,  (j noting  Martin  again, 
who  nas,  as  I  have  said,  stated  the  labor  case  just  as  favorably  as  it 
could  be  done,  in  my  judgment,  he  has  this  to  say  of  the  trade-mspute 
act  of  1906: 

It  is  in  a  high  degree  oppressive  and  unjust  to  those  who  are  not  memben  of  trade- 
unions. 

Senator  Sutherland.  That  is  the  English  act  he  is  speaking  of  ? 

Mr.  Herrod.  That  is  the  English  act.  The  British  trade  dispute 
act  of  1906  has  been  incorporated  in  the  hearing,  so  that  I  will  take 
it  for  ^ranted  the  committee  is  familiar  with  it.  But  on  this  subject 
I  would  like  to  read  from  a  pamphlet  wliich  was  prepared  by  the 
Hon.  J.  J.  Feeley,  of  Boston,  who  nas  given  a  great  deal  of  time  and 
work  to  this  subject,  and  his  conclusions  are  put  into  a  little  pamphlet 
which  was  read  at  the  annual  convention  of  our  association  in  New 
York,  April  11,  1912.  On  page  11,  under  the  heading  ''Conditions 
in  England,"  Mr.  Feeley  says : 

In  1907,  Parliament  went  to  the  extreme  length,  courting  the  political  favor  of 
labor  organizations,  of  passing  a  law  depriving  courts  of  the  power  to  mterfere  in  labor 
disputes.  The  result  has  been  that  in  times  of  business  prosperity  such  combinations 
have  caused  the  cessation  of  industries  until  their  demands  were  complied  with.  In 
periods  of  dull  business  emplovers  have  shut  down  their  plants  imtil  tiieir  demands 
were  complied  with,  and  England,  consequently,  is  to-aay  in  the  most  deplorable 
condition,  industrially,  of  any  of  the  great  civihzed  nations.  As  a  nation,  she  has 
been  theatened  by  combinations  of  railroad  employees  with  refusal  to  convey  her 
troops  if  employed  in  opposition  to  the  wishes  oi  certain  other  allied  combinations. 
She  has  seen  her  industries,  her  commerce  paralyzed,  her  people  made  to  suffer^  her 
national  security  imperiled — ^not  a  happy  result  of  absolving  one  class  of  her  citizens 
from  proper  legal  restraint. 

If  the  Debs  case  were  reenacted  under  this  law,  it  does  not  take 
very  much  imagination  to  see  what  the  result  would  be.  The  Debs 
sympathizers  on  the  railroads  would  perforce  refuse  to  convey  the 
troops  to  the  scene  of  hostilities,  and  no  court  could  reach  them  for 
their  refusal.  Mr.  Feeley,  continuing,  saj^s,  speaking  of  the  United 
States: 

In  no  country  does  the  laborer  receive  so  high  wages,  in  no  land  is  it  possible  for  him 
with  thrift  to  net  so  much  as  is  evidenced  by  the  marvelous  increase  in  the  deposits 
of  savings  banks  in  industrial  centers,  the  surest  barometer  of  the  prosperity  of  the 
laboring  classes.  Yet  a  clamor  is  heard,  loudest  from  those  who  but  a  few  brief  yeais 
aoo  left  their  native  land  to  improve  their  lot  and  upon  whom,  sfter  a  few  brief  years 
of  residence,  we  confer  the  privilege  of  citizenship,  the  most  valuable  privilege  we 
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have  to  confer  even  upon  our  own  children.  They  bring  with  them  and  force  upon  our 
attention  ideas  foreign  to  those  which  have  hitherto  Inspired  and  guided  ^e  Anglo- 
Saxon  race.  Their  numerical  superioritjr  in  certain  industrial  centera  enables  them 
under  our  political  system  to  cause  such  ideas  to  be  favored  by  legislators  guided  by 
expediency  and  a  aeeire  for  political  advancement,  rather  than  by  wisdom  and 
patriotism. 

Coming,  now,  to  a  few  general  remarks  on  the  bill  as  a  whole,  I 
would  like  to  ask  to  leave  this  question  with  the  committee,  Will  the 
preservation  of  the  status  quo  m  a  labor  dispute  injure  the  laboring 
man,  the  striker?  How  does  he  suffer?  He  has  no  opportunity  to 
wreak  the  things  which  we  read  so  much  about  in  the  paper.  I  want 
respectfully  to  leave  that  question  with  the  committee:  Will  the 
preservation  of  the  status  quo  in  a  labor  dispute,  until  such  time  as 
the  court  can  pass  upon  the  rights  of  parties,  injure  the  strikers? 
Not  in  their  legal  rights.  There  is  no  question  as  to  the  civil  liability 
of  the  participants  in  any  of  these  labor  disturbances. 

Senator  Root.  What  do  you  mean  by  that — the  civil  liability  ? 

Mr.  Herrod.  If  a  man  is  guilty  of  any  kind  of  violence,  whether 
it  is  in  a  labor  dispute  or  not,  at  this  time,  he  may  be  sued  civilly 
for  a  tort,  but  what  good  purpose  does  that  serve,  even  though  the 
law  of  imprisonment  to  collect  a  tort  ludgment  were  invoked?  The 
things  that  the  proponents  of  this  bill  are  sedcing,  I  think,  are  well 
set  out  in  the  language  of  Mr.  Gompers,  on  page  22  of  the  hearings 
on  this  bill  in  the  House,  where  he  says: 

I  hold  that  the  court  has  no  right  to  issue  an  injunction  forbidding  me  to  refer  to 
the  dilute  which  labor  had  with  certaiir  employers,  and  when  it  undertook  to  do 
that  it  invaded  the  right  of  free  press,  and  that  the  right  of  free  press  was  too  sacred 
to  surrender  to  an  unconstitutional  and  unwarranted  usurpation  of  power  by  a  judge 
of  a  court,  and  when  it  came  to  a  question  of  rights  handed  down  from  the  Magna 
Charta  to  the  Declaration  of  Independence  and  the  Constitution  of  our  country,  and 
to  obeying  an  unwarranted  and  unconstitutional  order  of  the  court,  I  would  stand 
by  my  rights  granted  to  me  by  the  Constitution  of  my  country. 

If  that  language  means  anything,  it  means  that  every  man  who 
has  a  case  in  court  shall  be  the  judge  as  to  whether  the  court  decides 
rightly  or  wrongly.     I  read  from  the  same  hearing: 

Mr.  Howard.  Mr.  (^hairman,  may  I  ask,  Do  I  understand,  Mr.  Gompers,  you  take 
the  position  that  if  in  your  judgment  the  decree  of  a  court  is  wrong  you  would  refuse 
to  obey  it? 

Mr.  G0UPER8.  No,  sir;  I  made  no  such  statement. 

Senator  Root.  Is  not  Mr.  Gompers  drawing  a  distinction  there 
between  an  order  of  the  court  that  is  wrong  and  an  order  of  the  court 
that  is  not  within  its  jurisdiction  ? 

Mr.  Herrod.  No.     He  says: 

The  court  has  no  right  to  issue  an  injunction  forbidding  me  to  refer  to  the  dispute 
which  labor  had  with  certain  employers,  and  when  it  undertook  to  do  that  it  invaded 
the  right  of  free  press,  and  that  the  right  of  free  press  was  too  sacred  to  surrender  to 
an  unconstitutional  and  unwarranted  usuipation  of  power  by  a  judge  of  a  court,  and 
when  it  came  to  a  question  of  rights  handed  down  from  tha  Magna  Charta  to  the  Decla- 
ration of  Independence  and  the  Constitution  of  our  country,  and  to  obeying  an  unwar- 
ranted and  unconstitutional  order  of  the  court,  I  would  stand  by  my  rights  granted  to 
me  by  the  Constitution  of  my  country. 

Mr.  Gompers.  Mr.  Chairman,  may  I  interpose  at  this  time  for  a 
moment?  I  feel  that  the  gentleman,  by  the  manner  of  his  presenta- 
tion, does  not  desire  to  do  me  a  personal  injustice.  May  I  mterrupt 
just  for  a  moment? 

Mr.  Herrod.  Certainly. 
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Mr.  GoMPEBS.  The  contention  I  have  made  is  not  as  to  a  mistaken 
or  an  erroneous  order  of  the  court,  but  an  order  which  is  obviously 
unconstitutional  and  void. 

Mr.  Davenport.  Maj  I  inc^uire  right  here,  if  Mr.  Grompers's  con- 
tention is  not  that  an  mjimction  to  prevent  a  man  from  ooycotting 
is  unconstitutional  and  void  ? 

Mr.  GoMPERS.  I  undertook  to  correct  an  impression  which  would 
place  me  in  a  false  position.  Thequestion  of  Mr.  Davenport  raises 
the  entire  matter  in  controversy.  Wnat  we  have  contended  is  not  sim- 
ply the  question,  or  only  the  question,  of  the  right  to  boycott  or  the 
right  to  strike,  but  the  right  of  a  court  to  issue  an  injunction  in  advance 
prohibiting  the  discussion  of  a  certain  question,  of  any  substance 
whatsoever,  our  contention  being  that  when  a  court  issues  an  order 
in  advance  forbidding  the  discussion  of  any  subject,  a  censorship 
has  been  established,  and  free  speech  and  free  press  denied,  the 
abuse  of  the  rijght  of  free  speech  or  of  free  press  to  be  made,  the 
utterer  or  publisher  to  be  held  responsible  for  his  utterances,  what- 
ever they  may  be:  but  that  no  court  has  the  right  in  advance  to 
prohibit  or  enjoin  free  speech  and  free  press. 

Mr.  Herrod.  Does  not  that  come  back  to  the  question  I  stated, 
would  the  rights  of  the  laboring  men  be  injured  if  the  status  quo 
were  preserved  until  the  Supreme  Court  coutd  pass  upon  that  quea- 
tion,  and  would  the  respect  for  the  courts  be  increased  or  decreased 
by  this  proceeding  ? 

Now,  Mr  Chairman  and  Senators,  it  seems  to  me  that  if  the  Con- 
fess and  the  State  l^islatures  would  oblige  the  labor  unions  to 
mcorporate  or  to  register  in  some  way  so  tnat  the  fimds  in  their 
treasury  could  be  made  available  to  pay  the  civil  damages  accruing 
to  the  workmen  and  to  the  employer  out  of  some  of  these  strike 
di£S^culties,  they  certainly  would  soon  be  out  of  business  There  is  no 
quee^tion  about  the  civil  hability  of  the  individual,  and  the  moment  the 
union  teasury  is  made  available  to  pay  the  damages  which  they 
inflict,  I  say  the  question  is  settled  absolutely  for  all  time,  and  if  the 
operation  of  this  law  is  made  contingent  upon  their  incorporating 
and  making  their  fimds  available,  I  think  we  have  gone  a  long  way 
toward  adjusting  the  difficulty  between  capital  and  labor 

In  this  connection  I  want  to  refer  to  a  letter,  which  is  in  the  hear- 
ings, from  Mr.  Drew,  of  the  National  Erectors'  Association,  in  which 
the  union  is  directly  connected  up  with  the  violence  which  took  place. 
The  letter  is  as  follows: 

Headquarters  International  Association  of 

Bridge  and  Structural  Iron  Workers, 

Cleveland,  Ohio,  June  8,  1906. 
Mr.  F.  M.  Ryan, 

Ashland  House,  New  York  City, 

Dear  Sir  and  Brother:  Inclosed  you  will  find  an  appeal  for  financial  aid  received 
from  Local  Union  No.  10  of  Kansas  City. 

By  referring  to  President  Ryan's  letter  of  the  7th  instant  you  can  readily  see  our 
present  financial  standing  and  future  prospects. 

I  have  forwarded  Brother  Gening,  the  secretary  of  Local  Union  No.  28,  Richmond, 
Va.,  1100  to  assist  them  in  their  struggle  with  the  A,  B.  Co.  and  Erectors'  Association. 

Am  inclosing  you  statements  from  Borden  and  Elsemore,  two  members  of  No.  17. 
The  facts,  in  brief,  are  as  follows: 

Ex-President  Buchanan  authorized  Brother  McClory  to  do  some  missionary  work 
in  Toledo.  McClory  thought  |150  would  be  sufficient,  and  I  issued  him  check  for 
the  amount.  He  secured  four  men.  Among  them  were  Borden  and  Elsemore. 
They  went  to  Toledo  and  returned  to  Cleveland.    Shortly  after  their  return  they 
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"were  arrested  for  assault.  We  secured  attorney  and  had  jury  trial.  Jury  disagreed — 
11  for  conviction  and  1  for  acquittal.  Our  attorney  stated  that  he  was  positive  next 
trial  would  result  in  conviction  and  advised  pleading  guilty,  with  hope  of  securing 
parole  before  election,  which  was  coming  up.  He  also  stated  that  if  that  was  not 
satisfactor}^^  he  would  withdraw  and  we  could  get  another  attorney.  He  stated  that 
he  was  positive  that  he  could  secure  a  parole  within  10  days,  and,  acting  on  his  advice, 
I  assured  the  two  men  they  would  be  recompensed  for  any  time  spent  in  jail.  Men 
pleaded  guilty  and  were  sentenced  to  six  months  in  jail.  Attorney  proceeded  to 
get  narole  as  promised;  but  about  this  time  the  Central  Labor  Union  of  Toledo  adopted 
resolutions  against  two  members  of  the  board  of  public  service,  which  board  was 
composed  of  three  men  and  had  authority  to  grant  paroles. 

The  question  thus  became  a  political  issue,  ana  there  was  nothing  doing  in  the 
parole  hne.  When  the  election  rolled  around  in  November,  the  two  members  of  the 
Doard  of  pubUc  service,  against  whom  the  Central  Labor  Union  had  adopted  resolu- 
tions, were  defeated,  but  their  terms  did  not  expire  until  January  1,  1906,  and  they 
absolutely  refused  to  do  anything  relative  to  paroling  Borden  and  Elsemore.  )^lien 
new  members  took  office,  their  authoritv  to  grant  paroles  was  questioned  and  the  case 
taken  to  court.  It  was  not  settled  until  the  1st  of  February.  Borden  and  Elsemore 
were  paroled  after  spending  about  five  months  in  jail. 

Elsemore  received  $321.30;  Borden  received  $316.80. 

They  insisted  on  receiving  more  money,  which  I  refused  to  give  them,  owing  to  the 
fact  tliat  we  had  all  sorts  of  trouble  and  a  very  small  income  to  handle  it  with.  They 
seemed  dissatisfied,  and  I  told  them  to  take  it  up  with  Ryan  or  executive  board. 

It  was  brought  to  Ryan's  attention  when  he  was  at  headquarters  recently,  and  he 
refused  to  have  anything  to  do  with  it  other  than  to  refer  it  to  the  board  for  an  opinion. 

He  stated  to  them  that  in  his  opinion,  when  a  11  things  were  considered,  they  had  been 
very  liberally  treated  by  me. 

The  attorney  fees  for  two  trials  amount  to  something  like  $169. 

Hoping  to  hear  from  you  relative  to  the  above  proposition  by  return  mail,  I  am. 
Fraternally,  yours, 

J.  J.  McNamara,  Seeretary- Treasurer, 

I  submit,  Mr  Chairman^  that  there  is  an  authentic  case  connecting 
directly  the  organized  body  with  the  violations  which  took  place, 
and  we  can  reason  from  inference  to  rule.  I  therefore  reiterate  that 
if  the  Congress  will  make  the  operation  of  any  law  of  this  kind  con- 
tingent upon  the  unions  being  incorporated  or  registered  in  some 
way  as  to  m.ake  their  funds  available  to  pay  these  dam.ages  that  they 
will  pretty  soon  have  no  funds  or  they  will  resort  to  other  than  the 
tactics  which  have  governed  their  actions  heretofore. 

I  want  to  say  in  conclusion  that  it  seems  to  me  the  concessions 
which  we  are  attempting  to  grant  to  a  class  in  this  bill  are  dangerous 
in  the  extreme.  The  concessions,  I  believe,  would  be  taken  and 
looked  upon  in  the  nature  of  being  something  done  to  placate  the 
labor  unions.  But  it  is  only  necessary  for  this  committee  to  apprise 
itself  of  the  relative  numerical  strength  of  union  labor  as  compared 
with  independent  or  nonunion  labor  to  see  to  what  a  limited  class  this 
legislation  addresses  itself. 

Mr.  Emery.  Mr.  Chairman,  may  I  have  just  an  instant  of  the  com- 
mittee's time  to  emphasize  and  call  to  their  attention  the  letter  to 
which  Mr.  Ilerrod  just  referred,  which  was  put  in  the  record  by  Mr. 
Drew  previously,  and  he  offered  the  committee  at  that  time  a  pnoto- 
graphic  copy  of  the  letter  ?  I  ask  the  committee's  special  attention 
to  it  for  the  reason  that  it  discloses  the  acts  not  of  an  individual  nor 
of  a  small  group  of  men,  but  of  the  representative  of  some  18,000 
men,  members  of  the  American  Federation  of  Labor,  in  good  stand- 
ing, for  whom  Mr.  Gompers  appears  in  asking  this  legislation.  I  ask 
the  committee's  special  attention  to  this  because  I  desire  to  make 
the  matter  a  subject  of  some  argument,  it  being  the  representative 
act  of  18,000  men  through  their  officers.     If  there  is  any  question  as 
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to  the  authenticity  of  that  letter,  the  President  Buchanan  referred 
to,  who  authorized  the  payment  of  a  per  diem  sum  to  a  man  who 
committed  an  offense  during  the  term  of  imprisonment  which  was 
served  in  the  interest  of  the  organization,  is  a  Member  of  this  Con- 
gress, sitting  here  now;  and  if  there  is  any  question  ot  the  authen- 
ticity of  that  letter  it  can  be  readily  settled. 

Mr.  Herrod.  In  conclusion,  Mr.  Chairman,  I  think  that  the 
passage  of  the  proposed  bill  would  be  a  step  backward.  Judge  Story 
says  in  the  thirteenth  edition  ot  his  work,  on  page  264  of  the  second 
volume: 

Gourtfi  of  equity  conatantly  decline  to  lay  down  anv  rule  which  shall  limit  their 
power  and  discretion  as  to  the  particular  cases  in  whicn  injunctions  shall  be  granted 
or  withheld,  and  there  is  wisdom  in  this  course,  for  it  is  impossible  to  foresee  all  of 
the  exigencies  of  society  which  may  reauire  their  aid  and  assistance  to  protect  rights 
or  redress  wrongs.  The  jurisdiction  of  tnese  courts,  those  operating  by  way  of  special 
injunction,  is  manifestly  indispensable  for  the  purpose  of  social  justice  in  a  great 
variety  of  cases,  and  therefore  snould  be  fostered  and  upheld  by  a  steady  confidence. 

I  submit  that  the  enactment  of  such  a  law  will  oblige  interested 
parties  to  take  up  the  same  weapons  which  the  labor  men  have  here- 
tofore been  in  the  habit  (I  say  **in  the  habit''  advisedly)  of  usin^, 
and  I  submit  on  behalf  of  the  association  which  I  represent  that  this 
bill  should  not  become  a  law. 

I  thank  vou  for  your  attention. 

Senator  llooT.  We  will  hear  the  advocates  of  the  bill  on  Thursday 
afternoon  at  2  o'clock.  The  committee  stands  adjourned  until  that 
time. 

Thereupon,  at  4.30  o'clock  p.  m.,  the  committee  adjourned  until 
Thursday,  July  18,  1912,  at  2  oVloek  p.  ra. 


THURSDAY,  JULY  18,  1912. 

United  States  Senate, 
Subcommittee  of  the  Committee  on  the  Judiciary, 

Washington^  D.  C. 

The  subcommittee  met  at  2  o'clock  p.  m.,  pursuant  to  the  adjourn- 
ment of  Tuesday,  July  16. 

Present:  Senator  Root  (chairman) . 

Senator  Root.  The  gentlemen  who  expected  to  address  the  sub- 
committee this  afternoon  are  unavoidably  detained,  and  the  subcom- 
mittee will  stand  adjourned  until  either  Tuesday  or  Thursday  of  next 
week,  to  be  determined  upon  consultation  with  other  members  of  the 
subcommittee. 

Mr.  T.  C.  Spelling.  Before  you  make  an  order  in  regard  to  that 
I  would  like  to  say  a  word.  I  have  been  within  the  last  two  hours 
requested  by  high  authorities  and  representatives  of  the  labor  organi- 
zations to  make  an  argument  in  favor  of  this  bill.  I  have  not  had 
time  to  make  preparation,  but  that  is  neither  here  nor  there,  since 
you  have  adjourned  over  until  next  Tuesday  or  Thursday. 

But  I  would  like  to  have  it  understood,  since  the  argument  I  am 
going  to  try  to  make  will  be  a  legal  argument  and  in  answer  to  the 
objections  and  attacks  upon  this  Dill,  that  those  who  appear  against 
the  bill,  especially  the  attorneys,  be  heard  before  I  make  my  argument, 
because  that  will  be  the  closing  legal  argument  for  the  proponents. 
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Those  in  favor  of  the  bill  are  entitled  to  the  close,  and  I  make  that 
request  and  would  like  to  have  it  understood  to-day. 

senator  Root.  The  subcommittee  will  not  pass  upon  that  request 
now,  but  will  give  it  consideration  at  the  next  meeting  or  at  such  point 
as  seems  to  be  an  appropriate  point  for  the  decision  as  to  the  final 
order  of  argument.  1  would  like  to  say  for  myself  I  do  not  think  it  is 
of  much  consequence  one  way  or  the  other.  The  subcommittee  will 
probably  conform  its  action  to  the  convenience  of  the  gentlemen 
coming  before  it. 

Mr.  Spelling.  I  just  want  to  add  this.  I  have  made  the  state- 
ment to-day,  and  aescribed  the  situation,  because  the  other  side  is 
represented  here  by  the  gentleman  who  proposes  to  address  the 
committee,  and  this  will  give  him  time  to  oe  prepared  for  the  deci- 
sion of  the  committee,  whatever  it  may  be. 

Mr.  Emery.  I  merely  desire  to  call  the  attention  of  the  chairman 
to  the  fact  that  the  opponents  of  this  le^slation  have  been  in  the 
unusual  position  of  being  compelled  to  address  themselves  to  a  meas- 
ure whicn  has  not  been  argued  before  this  committee  by  any  person 
in  its  favor,  an  unusual  position.  For  that  reason,  we  should  like  to 
be  heard  after  the  legal  argument  has  been  made  by  those  in  favor 
of  it. 

Senator  Root.  The  subcommittee  will  pass  upon  that,  as  I  said 
before,  at  a  later  time. 

Thereupon  the  committee  adjourned  until  Tuesday  or  Thursday  of 
next  week,  July  23  or  25,  1912,  to  be  hereafter  determined. 


TUSSDAT.  ATTGTJST  13,  1012. 

Subcommittee  op  Committee  on  the  Judiciary, 

United  States  Senate, 

Washington,  D.  C, 
The  subcommittee  met  at  12.30  p.  m. 

Present:  Senators  Root  (chainnan),  Sutherland,  O'Gorman,  and 
Chilton. 

The  Chairman.  We  will  be  obliged  to  proceed  with  this  hearing 
without  a  full  subcommittee,  as  several  ol  the  members  are  absent. 
The  situation  in  the  Senate  is  such  that  we  are  liable  to  have  to  adjourn 
and  return  to  the  Senate  Chamber  at  any  time ;  so  we  will  have  to  make 
the  best  of  our  time.     We  will  be  glad  to  hear  Mr.  Gompers  now. 

STATEMENT  OF  MB.  SAMUEL  GOMPEBS. 

Mr.  Gompers.  Mr.  Chairman,  since  the  last  meeting  of  the  sub- 
committee of  the  Judiciary  Committoe  I  harn^^d  that  some  decision 
or  conclusion  had  been  reached  that  the  subcommittee  will  hold  no 
further  sessions  during  this  session  of  Congross  on  the  Clayton  injunc- 
tion bill,  and  I  was  very  much  astoni-hed  that  that  decision  had  been 
reached  and  took  upon  myself  to  address  a  letter  to  Sf^nator  Root, 
as  chairman  of  the  subcommittee,  expressing  my  feeling  and  wanting 
to  know  whether  that  was  final.  Ol  the  two  reasons  given,  one  was 
that  the  Senate  would  not  have  the  opportunity  to  have  a  renort  of 
the  committee  upon  this  bill,  and  the  second  was  the  charges  ana  insin- 
uations with  which  the  record  had  born  loaded  down — charges  and 
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insinuations  of  criminality  and  criminal  conduct  against  men  against 
whoso  honor  not  ono  word  can  justifiably  be  asserted  are  made.  I 
was  later  informed  that  the  subcommittee  would  hold  a  meeting 
this  morning  at  noon. 

Now,  I  just  want  to  say  one  word  in  connection  with  one  portion 
of  the  letter  which  I  received  from  the  Senator,  and  that  is  tnat  the 
bill  could  very  well  go  over;  there  would  be  no  time  for  its  considera- 
tion. You  say  that  this  legislation  upon  which  this  bill,  the  Clayton 
injunction  bill,  is  based  has  been  before  Congress,  and  before  this  Con- 
gress, and  before  several  Congresses  for  the  past  12  years.  The  bill 
passed  the  House  of  Representatives  on  May  14,  three  months 
ago  to-morrow.  The  bill  in  itself  may  appear  unimportant  to  some 
of  the  Senators;  but  we  believe  that  the  Dili  is  of  such  paramount 
importance  in  the  matter  of  justice  and  right  that,  though  other  leg- 
islation which  has  passed  and  which  has  received  the  attention  of 
Conffress  has  become  law,  there  is  no  one  piece  of  legislation  enacted 
by  this  Congress  of  greater  importance  to  real  Hberty  and  justice  than 
the  bill  before  this  committee.  Now,  of  course,  if'  the  committee 
remains  of  the  opinion  and  adheres  to  what  I  have  been  given  to 
understand  is  decided — that  is,  not  to  report  this  bill  to  the  Sneate 
before  the  adjournment  of  this  session  of  Cfongres^ — much  of  the  argu- 
ment that  I  would  care  to  submit  and  the  facts  that  I  wish  to  submit 
would  not  be  presented  at  this  time,  and  much  I  shall  then,  of  neces- 
sity, be  compelled  to  defer  until  some  more  opportune  time,  when  the ' 
committee  will  be  willing  to  hear  it. 

The  Chairman.  Do  you  want  an  expression  upon  that  point  now? 

Mr.  GoMPERS.  I  should  like  to  have  it. 

The  Chairman.  I  will  say  that  the  committee  has  taken  no  formal 
action,  but  I  think  I  am  safe  in  saying  that  every  member  of  the  sub- 
committee— I  know  it  is  true  of  Mr.  O'Gorman,  Mr.  Nelson,  Mr. 
Sutherland,  and  myself — in  private  conversation  have  aOTeed  that 
it  will  be  impossible  to  secure  a  proper  consideration  of  tnis  bill  by 
the  full  Judiciary  Committee  and  report  to  the  Senate  and  considera- 
tion and  action  by  the  Senate  during  the  present  session.  The  session 
is  drawing  to  its  close  and  the  appropriation  bills  and  some  other 
measures  which  have  to  be  passed  oef ore  adjournment  is  such  that  it 
is  perfectly  plain  that  it  would  be  impossible  to  bring  in  this  measure 
and  have  the  discussion  that  will  necessarily  ensue  and  the  considera- 
tion that  it  ought  to  have;  so  that  while  there  has  been  no  action 
of  the  committee,  I  think  we  will  be  safe  in  assuming  that  the  bill 
will  go  over  until  the  next  session  of  Congress.  That  is  correct,  is 
it  not,  Mr.  Sutherland? 

Senator  Sutherland.  Yes;  I  do  not  see  how  at  this  time  any 
other  course  can  be  taken  with  regard  to  it.  In  all  probabilities  we 
will  get  through  here  next  week  with  this  session  of  Congress  and  the 
full  Committee  of  the  Judiciary  can  not  give  it  consideration,  let 
alone  Congress. 

Mr.  GoMPERS.  I  can  only  express  my  deep  regret  and  disappoint- 
ment; not  only  my  own,  but  the  regret  and  disappointment  of 
very  many  people  who  are  associated  with  me,  not  omy  in  organiza- 
tion, but  in  spirit,  sentiment,  and  thought  and  hope.  However,  as  I 
say,  that  decision  or  conclusion  reached  by  the  committee,  even  though 
informal,  I  suppose  must  be  binding  upon  us.  In  view  of  that  I  wJl 
say  that  I  took  occasion  during  the  presentation  of  matters  before 
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this  committee  to  interpose  an  objection  and  a  protest  that  men's 
names  should  be  played  with  and  cnarges  and  insinuations  made  and 
indulged  in  that  a*^?ailed  the  character  of  men  for  good  or  for  ill.  I 
have  been  before  committees  of  Congress  for  more  than  35  years,  and 
I  have  never  heard  or  seen  such  foreign,  such  extraneous,  insinuations 
and  charges  made  against  men  such  as  I  have  heard  and  have  seen 
placed  upon  the  record  before  this  committee;  matters  having  no 
relation  to  the  bill  under  consideration  at  all.  The  record  is  loaded 
down  with  charges  of  crime  against  men,  myself  included,  by  indirec- 
tion and  placed  upon  the  record  of  these  hearings  as  having  assisted 
and  aided  and  abetted  and  counseled  not  only  crimes  before  its  com- 
mission, but  after. 

At  one  time  during  one  of  the  statements  I  was  impelled,  perhaps 
involuntarily,  to  say,  "Am  I  on  trial  before  this  committee  charged 
with  a  crime  r'  As  a  matter  of  fact,  if  that  which  appears  upon  the 
record  goes  imchallenged  and  unanswered  it  is  practically  a  plea  of 
guilty  of  all  that  has  been  charged  and  insinuated,  and  if  an  ample 
answer  is  made  the  committee  is  constituted  a  trial  board  to  try  me 
and  my  associates.  I  have  no  desire  to  be  placed  in  such  a  position. 
Had  the  attorneys  who  appeared  before  this  committee  in  opposition 
to  the  bill  confined  themselves  to  legal  argument,  in  all  likeunood  we 
would  not  have  offered  a  word  in  support  of  the  bill,  depending  upon 
the  arguments  which  were  made  before  the  Judiciary  Committee  of 
the  House,  the  report  made  by  the  Judiciary  Committee  of  the  House 
in  favorably  recommending  the  passage  of  this  bill  and  the  discussion 
in  the  House  upon  the  bill. 

I  shall  ask  an  opportunity  for  a  legal  argument  to  be  presented  in 
support  of  the  bill  and  in  refutation  of  the  statements  and  ar^ments 
ana  positions  made  by  the  attorneys  in  opposition  to  the  bill,  but  in 
view  of  the  conclusion  readied  by  the  committee  not  to  consider  the 
bill  at  this  session  of  Congress,  that  argument  is  not  essential  now. 
However,  there  is  this  feature  that  I  do  believe  ought  to  be  p^rc- 
sented:  A  man  is  named  specifically  by  one  of  the  attorneys  appealing 
befoie  this  committee,  charging  a  crime,  specifically  stating  the  crime, 
time,  place,  and  date  and  circumstances.  When  that  charge  was 
made  by  Mr.  Monaghan,  I  protested  and  gave  my  expression  of  opin- 
ion and  judgment  of  the  man  whom  he  named,  and  I  may  say  that  on 
last  Sunday  I  communicated  with  this  man,  Mr.  Joseph  F.  Valentine. 
I  called  him  from  his  home  at  Cincinnati  and  said  to  him  that  in  my 
judgment  he  ought  to  come  here  and  come  before  this  committee 
personally  and  make  his  statement  in  regard  to  the  accusation  made 
against  him.  Mr.  Valentine  informed  me  that  he  was  then  engaged, 
and  had  been  for  several  weeks,  and  would  be  for  several  weeks  more, 
in  negotiations  with  the  largest  employers  of  America  in  the  iron 
industry  for  the  purpose  of  adjusting  wages,  hours,  and  conditions  of 
employment  for  thousands  of  workmen  throughout  the  country  and 
that  it  would  be  practically  setting  all  that  work  at  a  standstill  with- 
out regard  to  the  consequf^nces  that  might  ensue  if  he  came  to  Wash- 
ington. I  still  insisted  that  to  my  mmd  there  wasn't  anything  of 
greater  importance  than  for  him  to  be  here,  and  he  is  here.  He,  as 
the  president  of  the  International  Molder's  Union  of  America,  Mr. 
John  P.  Frye,  the  editor  of  the  official  journal  of  that  organization, 
and  their  attorney  are  here. 


972  UMITIKG  FEDBSAL  INJUNCTIONS. 

So  far  as  I  am  concerned,  I  have  no  defense  to  make  for  my  course, 
for  my  conduct  as  a  labor  man,  as  a  man  or  as  a  citizen,  and  all  the 
attorneys  of  whatever  kind,  and  particularly  all  of  the  attorneys 
representing  these  corporations  and  so-called  antiboycott  associa- 
tions which  have  come  here  and  tried  to  cast  a  stigma  Qigainst  my 
name  and  my  work,  I  can  snap  my  finger  at  with  a  challenge  to  them 
to  refer  to  one  act  that  would  reflect  upon  my  honor  or  my  character 
or  my  patriotism  or  my  love  for  being  a  law-abiding  citizen.  I  am 
protesting,  and  will  protest  so  long  as  there  is  life  in  me,  against 
wrong  and  injustice. 

Mr.  Walter  Drew  made  a  statement  in  the  hearing  of  Senator  Root 
and  Senator  Sutherland  that  Mr.  Gompers  has  appeared  before  com- 
mittees of  both  Houses  of  Congress,  ana  that  he,  Air.  Drew,  had  never 
heard  Mr.  Gompers  make  an  argument  but  what  it  was  accompanied 
by  a  threat,  conveying  to  your  minds  that  I  was  guilty  of  some 
heinous  offense,  because  I  indulged  in  a  threat.  I  do  not  know  to 
what  he  referred,  but  if  he  had  m  mind  what  I  have  in  mind  I  will 
confirm  his  statement;  that  is,  that  I  am  advocating  legislation  from 
Congress  which  I  believe  to  be  essential  to  the  wtll-being  of  our 
citizenship.  I  am  presenting  it  with  whatever  ability  I  may  have. 
I  am  presenting  it  with  whatever  force  there  may  be  in  me;  with 
whatever  insistence  there  may  be  in  my  makeup,  and  perhaps  when 
the  occasion  has  arisen  I  have  threatened,  and  when  the  occasion 
shall  arise  again  I  shall  indulge  in  the  same  threat;  that  is,  I  am 
appealing  to  the  judgment  and  conscience  of  my  fellow  citizens 
who  are  Representatives  and  Senators  in  Congress.  If  I  cau  not 
persuade  them  to  my  belief,  and  I  am  honestly  convinced  that  I  am 
right,  then  I  am  going  to  try  and  convince  my  fellow  citizens  that 
they  are  wrong  and  that  the  people  should  elect  others.  That  is  the 
length  and  breadth  and  effect  of  my  threat.  And,  life  remaining 
with  me,  I  shall  continue.  I  regard  it,  as  I  think  it  is  generally 
regarded,  as  the  highest  duty  of  a  citizen  to  either  conform  his  judg- 
ment to  the  general  and  best  judgment  of  the  people,  or,  if  our  views 
and  convictions  vary  with  those  intrusted  for  the  time  being  with 
the  power  of  government,  to  see  by  the  means  afforded  by  the  Con- 
stitution and  Taws  of  our  country  tnat  others  supplant  them  in  their 
positions.  That  is  the  duty  oi  American  citizenship,  and  in  our 
political  campaigns,  once  in  four  years,  or  once  every  two  years,  oi  in 
municipalities  sometimes  every  year,  in  the  political  parties  differences 
of  opinion  arise,  and  the  contest  between  the  two  or  more  parties  is 
in  order  that  the  threat  shall  be  carried  out  and  put  into  execution, 
to  change  the  control  of  the  affairs  of  Government. 

That  is  my  position.  I  think  that  it  is  not  only  my  light,  but  my 
duty  as  a  man  and  a  citizen,  and  so  long  as  there  are  those  who  will 
hear  they  will  hear  me  in  that  position. 

Now,  I  would  like  at  this  time  for  the  committee  to  hear  Mr.  Joseph 
F.  Valentine. 

The  Chairman.  Mr.  Gompers,  can  you  point  out  what  the  testi- 
mony is  or  the  statement  is  to  which  you  refer?  I  was  not  present 
at  the  time  that  testimony  was  taken  and  I  really  do  not  know  what 
you  are  referring  to. 

Mr.  Gompers.  It  is  a  matter  of  record  fully,  and  I  have  no  desire 
to  indulge  in  the  same  pursuit  of  the  several  attorneys  who  appeared 
here  by  burdening  the  record  with  things  and  documents,  duplicating 
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them  and  triplicating  them  into  the  record.  Mr.  Valentine  will  make 
reference  to  the  statement  made  by  Mr.  Monaghan  reflecting  upon 
him  and  answer  them. 

STATEMENT  OF  MR.  JOSEPH  F.  VAIiEITTIirE. 

Mr.  Valentine.  The  record  referred  to  is  on  paees  63,  64,  and  66 
of  the  hearing.  I  am  sorry  that  I  was  not  here  when  the  statement 
was  made;  I  then  would  have  had  an  opportunity  to  refute  them  in 
the  presence  of  the  gentleman  who  made  them,  Mr.  Monaghan,  who, 
I  understand,  was  representing  the  National  Founders'  ^sociation. 

The  Chairman.  Do  you  refer  to  hearing  of  June  13,  1912  ? 

Mr.  Valentine.  I  think  that  is  it;  part  2.  I  shall  read  from  the 
bottom  of  page  63  of  the  hearing  of  June  13,  1912. 

Mr.  Monaghan.  Right  now.  In  Cincinnati,  Ohio,  the  iron  molders*  union,  a  con- 
cern identified  with  the  American  Federation  of  Labor.  In  the  strike  of  1904,  F.  L. 
RauhauBen,  an  apprentice  boy  employed  by  the  Eureka  Foundry  Co.,  confessed 
under  oath  that  he  nad  been  hired  by  the  president  of  the  iron  molders'  union  in  his 
office  at  Cincinnati  to  dynamite  molds  at  tne  foundry  at  the  price  of  $20  each.  This 
confession  was  subseauently  corroborated  by  the  boy's  father.  The  case  was  brought 
before  court  and  the  ooy  fined. 

I  wish  to  emphatically  deny  that  statement.  There  is  no  truth  in 
it  whatever. 

Senator  O'Gorman.  Do  you  mean  as  to  the  confession  or  as  to  the 
facts? 

Mr.  Valentine.  As  to  the  facts,  sir.  On  page  64  of  the  same 
hearing  the  following  occurs: 

The  Chairman.  There  are  two  questions  I  would  like  to  get  information  on.    If 
you  object,  you  need  not  answer,     was  the  boy  a  member  of  the  union? 
Mr.  GoMPBRs.  No,  sir;  he  was  not. 
Mr.  Monaghan.  His  father  was. 

This  boy's  father,  whom  I  do  not  know,  is  not  now  nor  ever  has 
been  a  member  of  the  International  Molders'  Union.  He  is  not  eli- 
gible under  its  laws  because,  as  I  understand  it,  he  has  never  worked 
at  the  trade.  The  next  statement,  as  I  understand  it,  was  that  I  was 
arrested  and  charged  with  having  given  this  boy  $20  for  each  cart- 
ridge he  put  in  the  molds,  etc.  For  the  benefit  of  the  committee  I  will, 
in  a  few  words,  state  the  facts  of  the  case.  I  was  in  Cleveland,  Ohio, 
the  day  before  Thanksgiving  Day,  about  to  address  a  meeting  in  that 
city  that  evening.  I  was  called  on  the  telephone  by  the  secretary  of 
our  union,  Mr.  Denny.  He  told  me  there  was  a  warrant  out  for  my 
arrest.  It  was  news  to  me,  as  I  had  never  been  arrested  before  in  my 
life  and  never  had  been  charged  with  crime  or  anythonjg  else  in  my 
existence,  and  I  had  lived  a  good  many  years.  I  asked  him  the  par- 
ticulars of  it.  He  said,  *  *  There  is  a  warrant  out  for  your  arrest.  You 
are  charged  with  having  been  guilty  of  furnishing  money  or  giving 
money  to  a  boy  to  buy  dynamite  cartridges  to  put  in  a  mold  m  the 
Eureka  foundry."  I  was  dumfounded.  I  told  Mr.  Denny  it  was 
impossible  for  me  to  leave,  because  I  had  to  address  that  meeting 
that  night,  but  to  say  to  those  in  authority  that  I  would  leave  upon 
tile  next  train  and  go  to  Cincinnati.  He  communicated  this  infor- 
mation to  the  police  office,  so  I  am  told,  and  despite  that  statement 
they  sent  an  order  there  to  arrest  me,  and  they  aid  arrest  me  in  the 
American  House  in  Cleveland,  Ohio.    I  was  brought  to  the  office  in 
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the  jail  and  some  one  took  an  interest  in  the  case  and  wanted  to  go 
my  bail,  a  Mr.  Reynolds,  the  proprietor  of  the  house.  They  said  they 
could  not  accept  bail;  that  I  would  have  to  be  locked  up  until  some 
one  came  from  Cincinnati  to  take  me  back  there. 

The  matter  was  brought  to  the  attention  of  the  mayor  of  the  city 
and  he  came  down  to  see  me  and  said,  '*This  is  all  wrong";  and  he 
permitted  me  to  stay  right  in  that  office,  and  after  a  while,  when  I 
was  sitting  there  reading  the  papers,  he  said,  ''Here  is  the  freedom  of 
the  city."  I  went  bacK  to  the  hotel,  addressed  the  meeting  that 
night,  and  the  next  morning  a  detective  came  from  Cincinnati  to 
taKe  me  back.  I  awaited  his  pleasure.  I  wanted  to  so  back  on  the 
first  train,  but  I  waited  until  the  next  day  at  12  o'clock,  when  we 
went  back  together. 

When  I  arrived  in  Cincinnati  there  was  bail  there  ready  for  me 
and  it  was  presented  and  I  was  liberated.  I  hired  an  attorney  to 
defend  me.  The  case  went  before  the  grand  jury  and  that  ended  it 
BO  far  as  I  was  concerned.  Before  leaving  Cincinnati  I  went  to  the 
prosecuting  attorney  and  asked  him  to  give  me  a  statement  as  to 
whether  I  was  ever  mdicted  by  the  grand  jury  of  Hamilton  County, 
and  this  is  the  statement  he  gave  me: 

Offiob  of  the  Prossoutino  Attornbt  op  HAicniTON  County, 

Criminal  Dbpartmbnt,  Courtrousb, 

Cineinnati,  Augu$t  It,  1912, 
T*o  whom,  it  may  concern: 

From  an  examination  o!  the  criminal  recordB  of  Hamilton  County,  Ohio,  which  I 
have  this  day  made  from  the  year  1900  to  the  present  time,  I  find  that  there  has  been 
no  indictment  for  any  crime  whatsoever  returned  by  any  grand  jury  of  Hamiltcm 
County.  Ohio,  against  Joseph  Valentine. 

Kespectfiuly,  Thomas  L.  Poovb, 

ProHCuUng  Attorney^  Hamilton  County ,  Ohio. 

Now,  Mr.  Chairman  and  members  of  the  committee,  as  Mr.  Gom- 
pers  has  already  stated,  he  called  me  on  the  telephone  Sunday 
morning  and  told  me  the  importance  of  this  matter.  I  usually  do 
not  pay  any  attention  to  these  things,  because  I  think  they  are 
small.  Men  who  indulge  in  these  sort  of  tactics  usually  find  their 
own  level,  and  I  usually  pay  no  attention  to  them,  but  on  this  occa- 
sion I  said  to  Mr.  Oompers  I  will  drop  everything  that  I  have  and 
be  in  Washington  on  Tuesday  morning;  and  I  am  here. 

I  am  sorry  Mr.  Monaghan  is  not  here.  I  do  not  know  the  gen- 
tleman; have  never  met  him,  but  I  would  like  to  meet  him.  I 
will  say  to  this  committee  that  he  will  have  to  tell  me  where  he  got 
this  information.  It  is  true,  according  to  the  record  here,  he  read 
this  to  the  committee  as  a  report  made  by  the  president  of  the 
National  Founders'  Association  of  one  of  these  conventions,  and 
he  says  this  is  the  report,  but  the  inference,  when  he  was  talking 
to  the  committee,  was  that  he  knew  of  it.  Now,  I  thought,  Mr. 
'Chairman,  that  it  was  necessary  for  me  to  appear  before  the 
committee  to  get  into  the  record  what  I  have  already  said. 

As  to  my  character  and  standing  as  a  citizen,  our  or^^anization  has 
been  what  might  be  termed  one  of  the  conservative  institutions  of  the 
country.  We  were  bom  in  1859,  and  we  have  been  herfe  ever  since. 
We  have  contracts  with  the  largest  employers  in  the  country;  and,  as 
Mi.  Gk^mpers  has  already  stated,  we  are  about  to  contract  wiUi 
another  in  a  day  or  two,  and  we  have  always  been  at  peace  except 
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where  we  were  attacked  unjustly,  in  whieh  case  we  have  always 
defended  ourselves.  We  have  never  asked  anyone  to  help  us  except 
the  members  of  the  union. 

Senator  Sutherland.  Before  you  close  I  am  going  to  ask  you  this 
(^[Uestion;  perhaps  jtou  have  stated  the  information  aheady;  if  so, 
it  escaped  my  attention:  Did  you  know  this  boy  at  all  ? 

Mr.  Valentine.  No,  sir;  nor  did  I  know  his  father. 

Senator  Suthbeland.  Had  you  ever  heard  of  the  case  until  you 
read  about  it  ? 

Mr.  Valentine.  Oh,  yes,  sir;  I  heard  all  about  the  case. 

Senator  Sutherland.  The  bov  was  convicted  of  this  offense  ? 

Mr.  Valentine.  So  the  recora  says  -  that  is,  so  far  as  Mr.  Mona- 
ghan  is  concerned  I  do  not  know  that  the  case  ever  came  before 
the  court  at  all 

Senator  Sutherland.  Do  you  know  whether  or  not  the  boy  ever 
made  any  statement  implicating  you  in  the  matter  ? 

Mr.  Valentine.  I  do  not  know  that,  Senator.  1^  do  not  know 
whether  he  did  or  not. 

Senator  Sutherland.  Was  it  ever  brought  to  your  attention  until 
the  statement  here  ? 

Mr.  Valentine.  Not  until  recently  It  has  never  been  called  to 
my  attention  until  recently.  I  do  not  know  what  statement  the  boy 
made  I  am  just  trying  to  refute  the  statement  made  by  Mr.  Mona- 
ghaix  that  I  did  thus  and  so. 

Senator  Sutherland.  Mr.  Monaghan  said  that  the  bov  confessed 
under  oath.  I  simply  wanted  to  have  you  state,  if  that  be  the  fact, 
that  you  had  not  heard  of  it  an  til  you  read  of  it  here. 

Mr.  Valentine.  I  can  not  say  positivelv  whether  he  did  confess 
under  oath  or  not,  but  I  do  not  believe  that  he  did.  There  is  no  record 
of  the  case  that  I  know  of.  It  never  came  before  the  court.  It  was 
referred  to  the  ^and  jury  immediat^y,  and  the  action  of  the  grand 
jury  is  as  stated  in  the  record.  This  boy  was  convicted,  that  is  true, 
or  he  was  indicted.  Now,  the  statement  was  made,  too,  by  Mr.  Mona- 
ghan that  we  paid  the  fine  of  the  boy;  that  the  molders'  union  paid 
tnat.  Now,  if  the  molders'  imion  pays  any  money  out,  it  is  necessary, 
under  its  laws,  that  I  sign  the  checK  or  send  an  order  for  it,  and  I  never 
sent  any  such  order. 

Senator  Root.  I  see  that  the  statement,  which  I  suppose  h  the  one 
you  refer  to,  at  the  top  of  page  64  of  the  testimony,  is 

Rauhausen — 

That  is  the  boy,  I  suppose — 


wiM  fined  $400,  as  apx)ean  by  the  recordB  of  the  court,  which  was  paid  by  the  moldere* 
union's  attorney  of  record. 

Mr.  Valentine.  The  molders'  union  has  no  attorney.    I  had  an 
attorney.     The  molders'  union  had  nothing  to  do  with  this.     The 

E resident  of  the  moiders'  union  was  myself,  and  the  molders'  union 
ad  nothing  to  do  with  it.  I  do  not  bekeve  the  molders'  imion  would 
have  anything  to  do  with  me  if  I  was  convicted  of  doing  what  they 
say  I  did  do—  taking  a  small  boy  and  loading  him  up  with  dynamite 
and  putting  him  in  a  foundry  to  blow  up  molds  he  was  going  t>o  pour 
himself.    I  do  not  think  I  would  do  that. 

Senator  O'Gtobman.  It  appears  in  the  testimony  of  Mr.  Monaghan, 
at  page  64,  that  this  boy  first  pleaded  not  guilty,  from  which  we 


976  LIMITING  FEDERAL  INJUNCTIONS. 

infer  he  was  prosecuted  in  some  court;  that  he  subsequently  with- 
drew his  plea  of  not  guilty  and  made  it  a  plea  of  guilty.  He  was  then 
fined  $400. 

The  further  statement  he  made  is  that  that  money  was  paid  by 
the  molders*  union.  Do  you  know  about  that,  whether  that  is  true 
or  not  ?  Do  you  know  whether  the  molders*  union  had  anything  to 
do  with  that  ? 

Mr.  Valentine.  The  molders'  union  did  not  do  anything  in  con- 
nection with  that. 

Senator  O'Gorman.  Do  you  know  who  paid  it  ? 

Mr.  Valentine.  No,  sir;  I  do  not.  I  want  to  say  farther  that  I 
would  know  if  that  molders'  union  paid  it 

Senator  O'Gorman  I  assume  you  would. 

Mr.  Valentine.  Because  my  name  has  to  go  to  the  auditor.  I 
would  know  that. 

Senator  Sutherland.  Has  the  molders'  union  an  attorney  regu- 
larly employed  ?. . 

Mr.  Valentine.  No,  sir;  wo  have  no  regular  attorney.  I  just 
employed  the  attorney  in  this  case.     We  had  no  attorney. 

Senator  Sutherland.  That  was  in  your  own  case  ? 

Mr.  Valentine.  That  is  all,  sir. 

Senator  Chilton.  Is  the  identity  of  that  attorney  of  record  known  t 
Docs  it  appear  who  that  was  ?    Does  that  fact  appear  any  place  ? 

Mi  .  Valentine.  The  record  docs  not  show  it. 

Senator  Chilton.  You  do  not  know  who  it  was  ? 

Mr.  Valentine.  Yes,  sir;  I  do. 

Senator  Chilton.  Who  was  it  ? 

Mr.  Valentine.  Raymond  RadcliflPe,  of  Cincinnati,  was  my  attorney. 

Senator  Chilton.  These  minutes  here  say  ''molders'  union  attor- 
ney of  record." 

Mr.  Valentine.  What  this  article  says  and  what  the  facts  are 
are  different  things. 

Senator  Chilton.  You  do  not  know  that  this  refers  to  Mr.  Rad- 
cliffe? 

Mr.  Valentine.  I  do  not  know  that;  no,  sir.  I  only  know  I 
employed  him  as  attorney,  as  an  individual. 

A  bell  here  rang  announcing  a  vote  in  the  Senate. 

The  Chairman.  The  committee  will  have  to  suspend.  Does  any- 
one else  wish  to  be  heard? 

Mr.  GoMPERS.  Mr.  Frey,  of  Cincinnati,  is  here.  It  will  only  take 
a  few  minutes  for  him  to  make  his  statement. 

The  Chairman.  We  will  have  to  go  to  the  Senate  Chamber  and 
vote,  but  wo  will  return  immediately  after  the  vote. 

Thereupon,  at  1.15  o'clock  p.  m.,  a  recess  was  taken  until  1.30 
o'clock  p.  m.,  after  which  the  hearing  proceeded,  as  follows: 

STATEXEHT  OF  HB.  JOHV  P.  FBET. 

The  Chairman.  Give  the  reporter  your  name,  address,  and  occu- 
pation. 

Mr.  Fret.  John  P.  Frey;  editor  of  the  International  Moldere' 
Journal  and  one  of  the  executive  of&cers  of  that  organization;  Cin- 
cinnati, Ohio. 
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Mr.  Chairman  and  mi^mbers  of  the  committee/ our  organization 
has  taken  a  peculiar  interest  in  the  hearing  of  this  committee  so  far 
because  our  name  has  been  injected  into  the  recoid  by  an  attorney 
repre^senting  the  National  Foimders'  Association.  A  so-called 
record  of  time  was  introduced  in  the  hearings  before  the  House  Com- 
mittee on  the  Judiciary,  and  the  same  record  has  now  been  introduced 
in  the  hearings  before  this  conmiittee. 

Senator  O'Gorman.  At  what  pa^e  is  that  ? 

Mr.  Fbey.  I  believe  it  is  in  the  exhibits  or  appendix  marked 
"Part  2,"  beginning  on  page  93.     The  title  is: 

A  policy  of  lawlessness — Partial  record  of  riot,  assault,  murder,  coercion,  and  intimi- 
dation, occurring  in  the  strike  of  the  iron  molders'  union  during  1904,  1906,  1906,  and 
1907. 

This  is  taken  from  the  report  of  the  president  of  this  National 
Founders'  Association  which  ne  made  to  his  convention  in  1908. 

Senator  Sutherland.  That  runs  on  to  page  199? 

Mr.  Frby.  Yes,  sir. 

This  record  has  been  fully  answered  previously  in  various  forms, 
but  not  before  this  committee,  and  I  certainly  have  no  intention  ana 
no  desire  to  make  any  effort  to  answer  any  of  the  statements  made  in 
that  record.  I  prefer  instead  to  occupy  the  few  moments  that  will 
be  at  my  disposal  this  morning  to  call  attention  to  the  fact  that  this 
organization  of  foundrymen  has  for  yeai*s  endeavored  to  cripple  and 
handicap  our  activities  by  securing  or  having  their  members,  with 
the  advice  of  their  attorneys,  secure  injunctions  which  would  restrain 
us  from  doing  anything  which  would  be  of  assistance  to  us  in  our 
effort  to  secure  improved  conditions  of  labor.  They  have  at  times 
succeeded  in  securing  injunctions  which  not  only  restrained  us  from 
doing  anything  which  would  assist  us  in  winning  our  fight,  but  at 
the  present  time,  in  the  city  of  Chattanooga,  Tenn.,  they  have,  or  one 
of  their  members  has,  secured  an  injunction  that  restrains  any  of  our 
members  and  the  officers  of  our  union  from  accepting  into  oiur 
organization  any  of  the  employees  of  the  firm  of  this  National  Foun- 
ders' Association  that  applied  to  secure  the  injunction. 

In  other  words,  they  nave  had  injunctions  issued  or  have  secured 
injunctions  which,  first  of  all,  restrained  us  from  doing  what  would 
assist  us  to  win  our  strike  and  secure  higher  wages  or  shorter  hours  of 
labor,  and  then  they  have  gone  further  and  succeeded  in  instances 
which  may  be  cited,  and  in  the  instance  which  I  cite  now  of  Chatta- 
nooga, Tenn.,  in  restraining  us  from  taking  into  our  organization  any 
molder  who  would  desire  to  join;  and  at  the  present  time  three  of  our 
members  are  under  contempt  proceedings — although  we  have  ap- 
pealed the  case  to  a  higher  court— because  they  took  into  our  organi- 
zation certain  molders  who  wanted  to  join. 

Senator  Sutherland.  In  what  court  was  that  ? 

iSr.  Fbey.  The  State  court. 

The  Chairman.  Was  it  the  State  court  or  the  Federal  court  f 

Mr.  Fbet.  The  State  court. 

Senator  O'Gorman.  What  was  the  ground  alleged  upon  which 
the  injunction  was  based  ? 

ISt.  Fret.  The  alleged  ground  is  that  if  these  men  join  our  organ- 
ization it  would  work  to  the  injury  of  the  plaintiff's  business,  because 
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if  thoy  join  our  organization  they  might  desire  to  secure  higher 
ifages. 

Senator  O'Gorman.  Has  a  pennanent  injunction  been  granted  in 
that  case? 

Mr.  Fret.  Yes;  a  permanent  injunction,  because  we  did  not 
appeal  from  it. 

The  Chairman.  What  is  the  title  of  the  case>  ? 

Mr.  Frey.  Ross  Mahan  Co.  appUed  for  the  injunction.     I  do  not 
know  what  the  title  of  the  case  was,  but  the  injunction  was  issued 
by  the  court  of  equity  in  the  city  of  Chattanooga. 
'  Senator  Chilton.  It  is  probably  not  a  reported  case. 

Senator  StrrHERLAND.  Have  you  a  copy  of  the  report  ? 

Mr.  Frey.  I  have  not. 

Senator  Sutherland.  Can  you  furnish  us  a  copy  ? 

Mr.  Frey.  I  will  be  only  too  pleased  to  furnisn  you  with  a  copy, 
because  I  have  one  in  m^  office. 

The  Chairman.  We  wdl  be  glad  to  have  you  send  that  to  the  clerk 
of  the  committee,  so  it  may  be  incorporated  in  the  record. 

The  papers  referred  to  are  as  follows: 

In  the  chancerv  court  at  Chattanooga.  RosB-Meehan  Foundry  Ck>.,  a  corporation 
resident  of  Hamilton  County,  Tenn.,  complainant,  v.  Nick  Smith,  John  Nutt. 
Denis  Murphy,  Walker  Momson,  WiU  Hicks,  and  Walter  Leonard,  all  residents  of 
Hamilton  County,  Tenn.,  and  Local  Lodge  No.  53,  Iron  Molders'  Union  of  Nortli 
America,  a  voluntary  association,  with  offices  at  Chattanooga,  Tenn.,  defendants. 

To  the  Hon.  T.  M.  McConnbll,  Chancellor,  etc. 

Complainant,  the  Roes-Meehan  Foundry  Co.,  respectfully  represents: 

(1)  That  it  is  a  corporation  organized  under  the  laws  of  Tennessee  and  having  its 
situs  at  Chattanooga,  in  said  State.  It  owns  and  operates  a  large  plant  on  Carter 
Street,  within  the  corporate  limits  of  Chattanooga,  and  is  engaged  in  the  making  of 
malleable-iron  castings  and  all  kinds  of  gray  iron  castings.  For  this  purpose  it  now 
employs,  and  has  employed  for  a  number  of  years,  about  300  men.  Complainant  has 
contracts  with  various  parties  in  the  State  of  Tennessee  and  elsewhere  to  furnish  such 
castings,  and  unless  it  can  bo  protected  in  its  right  to  do  so  it  will  be  made  to  suffer 
irreparable  loss. 

(2)  Defendant  Lodge  No.  53,  Iron  Molders'  Union  of  North  America,  is  a  voluntary 
association  of  individuals  and  consists  of  a  union  of  certain  persons  who  are  by  trade 
iron  molders  and  who  live  in  the  city  of  Chattanooga  and  work  there.  Said  local 
association  is  affiliated  with  and  is  a  part  of  a  national  association  made  up  of  similar 
organizations.  Said  association  is  unincorporated,  has  no  property,  and  a  judgment 
of  law  against  it  can  not  be  collected. 

The  other  defendants  mentioned  herein  are  members  of  said  association  or  lodge, 
and  until  recently  all  of  them  were  employees  of  your  complainant,  with  the  excep- 
tion of  the  first-named  defendant,  Nick  Smith.  Said  Nick  Smith  is  a  traveling 
representative  of  said  Iron  Molders'  Union.  The  title  of  his  office  your  complainant 
knows  not,  but  his  business  is  to  travel  over  the  country  to  form  organizations  of  the 
kind  above  mentioned,  to  ''unionize"  shops,  to  bring  on  and  produce  strikes,  and  to 
do  all  other  things  that  may  be  necessary  to  accomplish  the  purpose  of  such  organi- 
zations whenever  in  its  wisdom  some  plant  like  that  of  your  complainant  is  picked 
out  as  their  victim. 

(3)  Your  complainant  operates  what  is  known  as  an  open  shop;  that  is  to  say,  it 
employs  its  own  men  without  regard  to  whether  they  belong  to  unions  or  not.  In 
other  words,  when  one  applies  to  complainant  for  a  position  as  molder,  your  com- 
plainant only  considers  the  question  of  nis  personal  fitness  and  pav^s  not  attention  to 
whether  he  belongs  to  a  union  or  not.  As  a  matter  of  fact,  practically  all  of  the  shops 
in  this  city  are  operated  alon^  the  same  line.  In  this  way,  until  now,  some  of  the 
molders  employea  by  complainant  have  belonged  to  the  union  and  some  have  not. 

(4)  It  seems,  however,  that  during  the  present  year  the  officers  of  the  National 
Iron  Molders'  Union  of  North  America  concluded  that  the  shops  of  Chattanooga 
should  no  longer  be  operated  as  open  shops  and  that  the  latter  should  be  '* unionized,'' 
and  managed  and  conducted  by  what  is  known  as  a  ''committee.*'    This  "commit- 
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tee,"  as  vour  honor  knows,  is  composed  of  the  members  of  the  local  union,  or  employeefT 
of  the  shop,  and  are  therefore  toe  ones  who  under  the  plan  above  mentioned  are 
intended  as  the  practical  managers  of  complainant's  property. 

For  the  purpose  just  indicated,  it  seems  Defendant  Nick  Smith  was  elected.  He 
came  to  Chattanooga  several  months  a^,  and  since  that  time  has  been  emplo/ed 
in  the  execution  of  the  trust  imposed  upon  him.  He  has  been  visiting  the  vanoua 
shops  in  the  community,  using  all  means  at  his  command  to  induce  tne  nonunion 
men  therein  to  join  the  union.  Heretofore  the  unions  have  refused  to  admit  to  mem- 
bership persons  of  color.  Recently,  however,  this  rule  has  been  abrogated,  at  least 
in  the  South,  and  it  has  been  the  particular  object  of  the  efforts  of  said  Smith  to  inter- 
est, as  far  as  possible,  the  colored  molders  of  this  city  in  his  enterprise.  In  this  way 
he  has  been  ousily  engaged  for  some  time  in  bringing  pressure  to  bear  upon  all  the 
nonunion  employees  of  your  complainant,  and  especially  on  those  of  me  colored 
race.  Within  the  last  month  or  two  the  said  Nick  Smith  has  succeeded  in  starting 
strikes  at  three  of  the  prominent  factories  in  this  city.    A  short  time  ^o  your  com- 

Slainant  had  a  contract  to  make  and  to  furnish  to  the  Chattanoo^  Implement  & 
[anufacturing  Co.,  one  of  our  laz^^e  local  concerns,  certain  iron  castmgs.  Aiter  this 
contract  was  made  it  seems  the  said  Smith,  as  agent  and  representative  of  said  union, 
succeeded  in  bringing  on  a  strike  at  said  plant.  Complainant,  in  the  performance 
of  its  contract  aforesaid,  proceeded  to  have  made  at  its  shop  certain  castings  called 
for  under  said  contract.  The  strike  above  mentioned,  however,  having  been  begun, 
certain  of  the  union  men  in  complainant's  gray-iron  foundry  refused  to  do  the  work 
in  question  upon  the  ground  it  was  being  done  for  a  scab  shop.  As  these  several 
molders  thus  refusing  to  work  were  no  longer  of  any  use  to  your  complainant,  they 
were  of  course  discnaiged.  Later  the  said  Smith  and  his  coconspirators,  having 
succeeded  in  inducing  other  of  the  complainant's  employees  to  join  the  union,  pro- 
ceeded to  urge  other  employees  of  complainant  to  do  likewise^  and  to  accomplish 
this  purpose  not  only  threatened  the  employees  themselves  with  disastrous  conse- 
quences should  they  fail  to  obey  his  or  their  mandates,  but  openly  announced  it 
was  their  purpose  to  coerce  your  complainant  and  to  force  your  complainant  to  make 
its  shop  a  union  shop,  to  the  end  that  not  only  no  nonunion  men  might  ther^ter 
work  at  said  shop,  but  to  the  further  end  that  the  future  employment  and  dischaige 
of  molders  there  and  the  general  operation  of  the  shop  should  be  controlled  by  a  com- 
mittee of  their  own  selection.  Because  the  defendants  aforesaid  refused  to  desist  in 
their  efforts  and  in  the  threats  above  mentioned  they  in  turn  were  told  that  your 
complainant  did  not  need  their  services. 

Within  the  last  few  davs  defendant  Lodge  No.  53  has,  through  its  proper  officers, 
waited  upon  your  complainant  and  has  threatened  that  unless  before  Thursday, 
December  21,  all  of  the  above  defendants,  with  the  exception  of  Nick  Smith,  are 
reemployed  by  complainant,  a  strike  will  be  declared  against  complainant's  shopi 
that  all  union  men  in  said  shop  will  be  required  to  give  up  their  places  and  that  tne 
defendants  and  said  defendant  union  will  proceed  to  blacklist  complainant  and  to  do 
those  thinj^  so  well  known  as  parts  of  the  warfare  conducted  under  tne  name  of  strikes. 

Complainant  charges  that  all  of  the  defendants  individually  and  the  members  of  said 
Lod^e  Wo.  53,  have  unlawfully  conspired  together  to  coerce  complainant  into  unioniz- 
ing its  shop,  to  compel  the  men  employed  in  its  shop  who  are  not  members  of  said 
union  to  join  said  union,  to  take  away  from  complainant  its  employees,  to  prevent  com- 
plainant from  employing  other  molders,  and  to  thus  impede,  if  not  to  make  impossi- 
ole,  all  efforts  on  the  part  of  complainant  to  carry  on  and  conduct  its  business  in  the 
manner  provided  under  the  laws  of  Tenneflsee. 

Complainant  char^^es  that  in  pursuance  to  this  conspiracy  all  of  said  defendants, 
and  especially  said  Nick  Smith,  have  been  upon  the  premises  of  complainant  and  along 
the  streets  approaching  its  premises,  have  intercepted  the  men  working  for  com- 
plainant, have  not  only  by  persuasion  but  by  threats  and  intimidations  sought  to 
coerce  the  men  in  complainant's  shop  to  quit  their  employment  with  complainant 
and  to  breach  their  contracts  of  employment  with  complainant.  Since  the  aemands 
above  mentioned  were  made,  all  of  said  defendants  have  repeatedly  stated  that  iinless 
the  demands  in  question  were  granted,  the  strike  in  question  would  be  proclaimed 
and  said  defendants'  purpose  was  not  only  to  require  all  the  union  men  now  employed 
in  complainant's  shop  to  quit  work,  but  to  do  all  in  their  power  to  make  other  persons 
emploved  in  complainant's  shop  likewise  give  up  their  employment,  and  to  do  all 
in  uieir  power  to  prevent  other  persons  from  working  at  complainant's  plant. 

Complainant  charges  that  the  defendants  are  men  without  property,  that  the  dama- 
ges that  complainant  will  suffer  in  event  the  above  conspiracy  is  carried  out  will  be 
sreat  and  irreparable,  and  there  is,  therefore,  no  adequate  and  complete  remedy  at 
ukw  for  the  rignts  which  will  be  violated  as  above  described.  Complainant  therefor* 
charges  that  it  is  entitled  to  the  protection  of  the  injunction  remedy  of  this  court,  and 
it  so  prays. 
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Premises  considered,  complainant  prays: 

(1)  That  all  defendants  mentioned  herein  be  made  parties  to  this  bill  by  proper 
process,  that  they  be  required  to  answer  this  bill,  but  not  under  oath,  the  same  being 
nereby  waived. 

(2)  That  a  preliminary  injunction  issue  against  all  of  defendants,  their  a^nts  and 
employees,  restraining  mem  and  each  of  them  from  declaring  a  strike  agamst  com- 
plainant; from  interfering  in  any  manner  with  any  of  the  employees  of  complainant 
on  the  premises  of  complainant  or  when  going  to  or  returning  m>m  work  at  said  prem- 
ises; from  interfering,  by  threats,  intimidation,  or  persuasion,  with  the  employees  of 
complainant,  and  thereby  depriving  complainant  of  the  right  to  have  said  employees 
carry  out  their  contracts  with  complainant;  and  from  in  any  manner  interfering  with 
the  right  of  complainant  under  the  law  to  conduct  its  business  in  the  manner  which 
the  law  provides. 

(3)  At  the  hearing  let  the  preliminary  injunction  be  made  permanent. 

(4)  Complainant  prays  for  general  relief. 

This  is  the  first  application  for  extraordinary  relief  in  this  cause. 

Ross-Mbehan  Foundry  Co., 
By  G.  F.  Meehan,  President. 
Williams  &  Lancaster,  Solicitors. 

State  op  Tennessee,  County  of  Hamilton. 

6.  F.  Meehan,  under  oath,  savs  that  he  is  the  president  of  complainant,  the  Roas- 
Meehan  Foundry  Co.,  and  that  tne  facts  stated  in  the  foregoing  bill  are  true  of  his  own 
knowledge. 

G.  F.  Meehan. 

Subscribed  and  sworn  to  before  me  this  21st  day  of  December,  1911. 

Sam  Erwin,  C.  and  M, 
To  the  C.  andM.: 

Issue  injunction  as  prayed  upon  complainant  giving  bond  conditioned  as  required 
by  law  in  the  penal  sum  of  $1,000.    This  December  21,  1911,  at  9.35  a.  m. 

I.  M.  McCoNNBLL,  Chancellor, 

(Indorsed:)  Filed  21st  of  December,  1911.  Sam  Erwin,  C.  and  M.,  by  P.  E.  McMil- 
lan, D.  C.  and  M.  A  true  copy:  Sam  Erwin,  C.  and  M.,  by  P.  E.  McMillan,  D.  C. 
and  M. 

Mr.  Frey.  By  the  way,  Mr.  Gompers,  you  have  a  record  in  a  recent 
issue  of  the  International  Molders'  Journal  at  your  office.  It  is  in  the 
March  issue,  I  think,  of  this  year. 

Mr.  Gompers.  I  will  see  if  I  can  get  it. 

Mr.  Frey.  The  particular  thing,  gentlemen,  is  this :  That  this  Inter- 
national Founders'  Association  that  has  come  before  you  with  this 
alleged  record  of  lawlessness  has  for  a  number  of  years  employed 
private  detectives  and  private  detective  agencies  for  the  purpose  of 
manufacturing  evidence  and  securing  injunctions  as  a  result  of  evi- 
dence presented  through  these  detectives.  When  it  has  been  neces- 
sary for  some  overt  act  to  be  committed,  they  have  employed  these 
private  detectives  and  a  corps  of  professional  strike  breakers,  that  they 
employ  imder  annual  contract,  to  create  these  disturbances. 

A  number  of  men  who  have  been  in  their  employ  under  contract  are 
men  who  have  not  once,  but  on  numerous  occasions,  been  found  guilty 
of  crimes  ranging  from  ordinary  disturbance  of  the  peace  to  shooting 
with  intent  to  kiu;  and  these  same  employees,  after  having  been  found 
guilty  of  these  crimes,  have  remained  m  the  employ  of  this  Inter- 
national Founders'  Association  or  of  the  members  of  the  International 
Founders'  Association,  and  have  been  sent  to  another  city,  where  they 
have  repeated  their  same  methods  of  creating  disturbances,  of  manu- 
facturing evidence  that  would  enable  the  attorneys  of  the  International 
Founders'  Association  to  appear  in  court  and  secure  the  injunctions. 

They  have  indulged,  gentlemen,  in  criminal  conspiracy.  Tliej 
have  gone  about  this  work  deliberately,  and  it  has  been  exceedingly 
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difficult  for  us  to  do  more  than  surmise  what  was  going  on,  and  diffi- 
cult for  us  to  secure  that  form  of  evidence  wjiich  we  could  feel  free 
to  base  the  statement  upon  that  they  have  deliberately  employed 
these  methods,  with  the  result  that  their  employees  have  been 
killed — or,  rather,  our  members  have  been  killed  by  their  employees; 
that  their  attorneys  have  defended  those  who  killed  our  employees, 
and  that  in  certain  cases  they  have  been  forced  by  the  courts  to  admit 
that  they  were  responsible  for  the  death  of  the  members  of  our  union 
through  assault  by  their  hired  employees,  and  those  men  who  have 
not  been  engaged  to  work  as  molders  during  a  strike,  but  engaged  for 
the  sole  purpose  of  creating  a  riot,  intimidating  the  members  of  the 
molders'  umon,  and  manufacturing  evidence  that  would  be  used  in 
order  that  injunctions  might  be  secured. 

My  statements  are  quite  positive  in  this  matter,  and  I  make  them 
upon  the  best  of  evidence.  I  have  here  a  statement  which  has  been 
prepared  entirely  from  the  court  records,  not  hearsay,  not  what  we 
may  think  about  the  matter,  but  these  are  excerpts  from  court  records 
in  which  the  criminal  conspiracy  of  members  of  the  International 
Founders'  Association,  the  cnminal  knowledge  of  that  same  associa- 
tion, and  the  criminal  knowledge  of  their  attorneys  that  this  was 
going  on,  is  presented. 

The  evidence  not  only  shows  this  criminal  conspiracy  on  the  part 
of  the  members  of  the  National  Founders'  Association,  of  its  attor- 
neys, and  of  its  members,  but  it  also  shows  that  these  employees, 
these  brigands,  these  Hessians  of  theirs,  after  being  found  guilty  or 
after  committing  some  of  their  crimes,  have  been  snipped  out  of  the 
city  for  a  few  weeks,  until  things  died  down,  and  were  then  brought 
back  again;  that  these  men  have  continued  in  the  employ  of  the 
association  and,  with  the  private?  detective  bureau  which  has  been 
employed  by  this  National  Founders'  Association,  which  has  been 
advised  in  its  doings  and  in  its  actions  by  Mr.  Monaghan,  who  has  said 
so  much  before  this  committee  about  out  organization,  have  con- 
tinued in  the  eniplov  of  this  National  Founders'  Association,  and 
long  after  members  of  the  association  had  admitted  in  court  and  paid 
the  damages  for  deaths  caused  to  our  members  by  the  brutal  slugging 
of  their  lured  men. 

I  desire  to  offer  this  record,  which  is  compiled  primarily,  but  not 
wholly,  from  court  records  as  evidence  for  this  committee  to  consider. 

The  Chairman.  That  will  be  received  if  there  is  no  objection. 

HisTORT  OF  A  Criminal  Conspiracy  Against  Union  Workmen — Lawless  Methods 
OP  Employers  Uncovered  Through  Court  Records. 

[By  John  P.  Frey.J 

On  February  19,  1907,  Peter  J.  Cramer,  of  Milwaukee,  Wis.,  a  member  of  the  iron 
moldere'  strike  committee,  was  murderously  assaulted  by  private  ^ards  and  strike 
breakers  in  the  employ  of  the  Allis-Chalmers  Co.  Death  did  not  follow  immediately, 
but  on  December  10,  1907,  he  died  as  the  result  of  the  injuries  received. 

His  was  not  the  only  case  where  members  of  the  International  Molders'  Union  of 
North  America,  on  strike  in  Milwaukee,  Wis.,  during  1906-7,  were  murderously 
aasaulted  by  private  guards  and  strike  breakers,  but  it  was  largely  through  this  case 
that  it  was  made  possible,  through  the  courts,  to  uncover  the  widespread  conspiracy 
through  which  employees  of  the  National  Founders'  Association,  the  Allis-Chalmers 
Co.,  and  other  foundry  men  in  Milwaukee  were  engaged  in  a  series  of  lawless  acts 
extending  over  a  ^ear  or  more,  which  had  for  their  purpose  the  beating  up  of  striking 
molders  and  the  intimidation  of  those  friendly  to  the  strikers'  interests,  as  well  as  to 
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create  difiturbances  which  could  be  used  as  grounds  for  the  granting  of  injunctioiiB 
against  the  stnkers. 

Previous  to  Cramer's  death  suit  for  damages  was  entered  against  the  Allis-ChalmeiB 
Co.,  George  C.  Foigeot,  F.  C.  Herr,  Henry  Beigel,  J.  M.  Nolan,  William  Buelow, 
Ray  Field,  Dan  Jones,  Frank  Seider,  and  Harry  Clair  for  the  assault  c6mmitted  u^n 
him.  After  his  death  the  suit  was  prosecuted  in  the  name  of  his  wife,  evidence  being 
taken  at  various  hearings  before  a  court  commissioner  of  Milwaukee  County,  Wis. 

The  Allis-Chalmers  Co.,  realizing  the  weight  of  conclusive  e\idence  accumulating 
against  them,  offered  a  settlement  out  of  court,  which  was  accepted  within  the  last 
month. 

Every  effort  was  made  to  prevent  publicity  in  connection  with  the  case  and  to 
keep  the  evidence  and  court  records  from  being  exposed.  The  attorney  for  Peter 
Cramer^s  widow,  Mr.  W.  B.  Rubin,  who  has  for  years  been  the  attorney  in  Milwaukee 
'for  the  International  Moldere'  Union,  had  agreed  to  refrain  from  giving  the  details  of 
the  case  publicity  after  the  Allis-Chalmers  Co.  had  made  the  nnancial  settlement. 
It  became  necessary  for  a  representative  of  the  International  Molders'  Union  to  -visit 
Milwaukee  in  order  that  the  court  records  could  be  examined,  not  only  in  connection 
with  the  Cramer  case,  but  also  in  connection  with  the  many  instances  of  aggravated 
assaults  and  lawless  acts  committed  by  contract  strike  breakers  of  the  National  Found- 
ers' Association  and  employees  of  some  of  the  foundry  men  whose  shops  had  been 
struck  on  May  1,  1906. 

The  court  records  of  Milwaukee  contain  a  mass  of  evidence  which  exposes  the 
widespread  conspiracy  on  the  employers'  part  during  the  molders'  strike  of  1906-7, 
to  break  the  strike  through  the  employment  of  professional  sluggers  and  gunmen, 
and  the  services  of  thugs,  many  of  them  with  criminal  records,  to  work  in  the  struck 
shops  as  strike  breakers. 

A  complete  list  of  the  assaults  upon  union  molders  is  not  obtainable,  but  they  num- 
bered over  200,  as  shown  by  the  union's  attorney's  books.  In  most  instances  those 
guilty  were  never  apprehended,  as  the^r  left  the  city  immediately  afterwards,  as  the 
result  of  what  at  times  savored  of  collusion  with  the  local  authorities.  But  Attorney 
W.  B.  Rubin  was  successful  in  the  majority  of  cases  where  arrests  were  made  in 
securing  convictions.  From  the  records  of  tne  district  court  of  Milwaukee  the  fol- 
lowing list  of  convictions  has  been  secured.  It  is  not  complete,  but  it  is  sufficient 
to  supply  evidence  of  the  conspiracy  and  to  indicate  that  month  after  month  the 
thugs  employed  by  the  Allis-Chalmers  Co.  and  other  foundrymen,  or  imder  contracts 
with  the  National  Founders'  Association,  continued  to  assault  and  intimidate  union 
molders: 

June  7,  1906:  Charles  Wells,  convicted  for  carrying  concealed  weapons. 

July  9,  1906:  Walter  Dages,  convicted  for  discharging  firearms. 

August  17,  1906:  John  Anderson,  convicted  for  slugging  Joe  Markut,  one  of  the 
molders  on  strike. 

September  5,  1906:  Jacob  Czepluch,  Joseph  Schaefer,  and  John  Ray,  convicted  for 
carrying  concealed  weapons. 

September  10,  1906:  Joseph  Blair,  convicted  for  disorderly  conduct  toward  striken. 
George  Williams  plead  guilty  to  assault  and  battery  upon  a  union  molder. 

September  12,  1906:  John  Lea  and  John  Bums,  convicted  for  discharging  firearms. 

September  25,  1906:  Peter  Adjactar,  convicted  for  pointing  revolver  at  Walter 
Andrzcjeuski,  a  union  molder. 

September  26,  1906:  John  Gallagher,  convicted  for  carrying  concealed  weapons. 
Thomas  Felz,  convicted  for  pointing  revolver  at  Anton  Buckowski,  a  union  molder. 

September  28^  1906:  I^ouis  Krulikowski,  convicted  for  using  abusive  language 
toward  Paul  Weiler,  a  union  molder.  Andrew  Rodoczewski,  convicted  for  carrying 
concealed  weapons. 

October  8,  1906:  John  Biskon,  convicted  for  ])ointing  revolver  at  union  molders. 

October  19,  1906:  Edward  Van  Clere,  convicted  for  canying  concealed  weapons. 

October  20,  1906:  John  Haydak,  convicted  for  carrying  concealed  weapons.  Anton 
Retieschak,  convicted  for  slugging  union  molders. 

March  7, 1907:  Ray  Field,  Harry  Clark,  Dan  Jones,  and  Frank  Seider,  tried  for  the 
assault  upon  Peter  Cramer.  Frank  Seider  was  found  guilty.  It  was  this  assault  which 
caused  Peter  Cramer's  death. 

March  12,  1 907: Guaeppi  and A  'Loze,  convicted  for  carrying  concealed 

weapons  and  assault  and  battery  upon  union  molders. 

March  13,  1907:  C.  W.  Rowe,  convicted  for  carrying  concealed  weapons. 

April  18,  1907:  P.  Walker,  convicted  for  disorderly  conduct  toward  union  molders. 
W.  Claire  convicted  for  disorderly  conduct  toward  union  molders. 

May  9,  1907:  John  Czrwmski,  convicted  for  assault  and  battery  on  a  union  molder. 

May  17, 1907:  Demetra  Kotschis,  convicted  for  carrying  concealed  weapons. 
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Mav  25,  ld07:  John  Mitchell,  Cliarles  McKay,  and  John  Scherer,  convicted  for 
aasault  upon  Thomas  Morehearl,  a  union  molder. 

May  %31,  1907:  Charles  McKay,  convicted  for  assault  and  battery  upon  a  union 
molder. 

June  1,  1907:  Arthur  Autonopolis,  convicted  for  carrying  concealed  weapons. 

June  27,  1907:  J.  Kennedy,  convicted  for  carrying  concealed  weapons. 

July  27,  1907:  James  Feyrer  and  Ernest  Hemstine,  convicted  for  carrying  concealed 
weapons. 

August  14,  1907:  Bolebaus  Wubebski.  convicted  for  pointing  revolver  at  union 
molder. 

September  4, 1907:  Don  Moribik,  convicted  for  pointing  revolver  at  union  molder. 

October  11,  1907:  John  Strzyzewski,  convictea  for  pointing  revolver  at  union 
molder. 

October  12,  1907:  William  Koenig,  convicted  for  disorderly  conduct  toward  union 
molder. 

November  13,  1907:  Dan  Johnson,  convicted  for  assault  on  Nels  Petersen,  a  imion 
molder. 

December  26,  1907:  John  Pewlak,  convicted  for  disorderly  conduct  toward  union 
molder. 

On  October  29,  1907,  Ira  Conrad  was  found  guilty  in  the  municipal  court  of  assault 
with  a  dangerous  weapon,  having  shot  Frank  Loreck,  one  of  the  uinon  molders,  in 
the  leg. 

These  court  records  not  only  demonstrate  that  the  slugging  was  carried  out  syste- 
matically, but  they  prove  that  some  of  the  attacks  upon  union  men,  and  particularly 
upon  the  members  of  the  strike  committee,  were  carefully  planned  beforehand. 

Peter  J.  Cramer  and  Attorney  W.  B.  Ruoin  knew  that  a  price  had  been  placed  on 
Cramer's  head,  and  that  he  and  others  had  been  marked  for  brutal  assault  several 
months  before  he  received  the  injuries  which  caused  his  death,  for  sluggers  had  been 
brought  to  Milwaukee  for  this  special  purpose  by  the  Burr  c^  Herr  Detective  Agency, 
who  at  that  time  were  supplving  guards  to  the  AUis-Chalmers  Co.,  and  who  had  for 
several  years  been  employea  by  the  National  Founders'  Association  in  connection 
with  molders'  strikes. 

The  fatal  assault  upon  Peter  J.  Cramer  occurred  on  February  19, 1907,  but  in  Novem- 
ber, 1906,  Herr  had  gone  to  Chicago  to  secure  two  men  whose  only  work  was  to  beat  up 
the  leaders  of  the  local  molders'  union.  He  brought  back  with  him  William  O'Conner 
and  Martin  McGarry,  who  later  testified  that  uiey  received  $20  per  day  for  their 
services,  and  they  were  to  be  continued  at  this  rate. 

They  were  taken  over  the  city  by  Herr,  w^ho  pointed  out  the  union  men  who  were  to 
be  slugged,  and  were  also  given  a  fist  containinc;  the  names  of  these  men.  Suspicions 
were  aroused  at  their  presence  in  the  city,  and  mey  were  arrested  a  few  days  after  their 
arrival  by  city  detectives,  while  Herr  was  handing  over  some  of  their  wages  to  them. 
Wlien  arrested,  the  list  of  names  of  the  men  who  were  to  be  slugged  was  foimd  in  their 
possession.  Owing  to  the  influence  of  local  authorities  no  warrants  were  issued  against 
them,  and  after  remaining  in  jail  over  night  ^e  two  sluggers  were  escorted  to  the  depot 
by  a  lieutenant  of  police  and  forced  to  leave  the  city,  while  Herr  was  allowed  to  go 
without  further  action,  the  statement  being  made  that  he  had  done  valuable  work  for 
the  employers  and  was  a  reliable  man. 

There  had  previous^  been  a  number  of  serious  assaults  committed  by  Burr  and 
Herr's  guards  and  National  Founders'  Association  strike  breakers,  and  had  the  local 
authorities  set  their  face  against  the  lawless  methods  being  carried  out  by  the  foundry- 
men  at  this  time,  Cramer's  life  would  not  Lave  been  sacrinced.  But  the  local  authori- 
ties seemed  unwilling  to  interfere  with  the  foundrymen's  pkms  or  with  Herr's  opera- 
tions, and  the  slugginfis  continued  for  almost  a  year  afterwards.  In  fact,  long  after 
Cramer's  assault  murderous  attacks  were  made  by  the  so-called  guards  and  strike 
breakers  upon  union  molders. 

Many  of  these  attacks  were  of  a  particularly  cowardly  and  brutal  nature,  several 
of  the  guards  attacking  a  single  molder,  as  in  the  case  of  James  Harvey,  one  of  the  stnk- 
ine  molders  who  was  assaulted  by  Arthur  Holt,  Jack  Barr,  and  Micnael  Hawkins. 

In  March,  J  907,  Mr.  W,  B.  Rubin,  the  molders'  attorney,  succeeded  in  uncovering  a 
pajtt  of  the  conspiracy  to  slug  union  men  and  otherwise  break  the  law,  and  in  order  to 
Dring  the  matter  into  court  an  action  was  brought  in  the  circuit  court  of  Milwaukee 
againts  the  Allis-Chalmers  Co.  George  C.  Forgeot,  the  company's  manager,  Henrv 
Beigel,  the  foundry  foreman;  F.  C.  Herr,  of  the  Burr  &  Herr  Uetective  Agency,  J.  M. 
Nolan  and  William  Buelow,  two  of  his  guards;  and  Ray  Field,  Dan  Jones,  Frank  Seider, 
and  Harry  Clair,  slug^jers  and  strike  breakers  employed  by  the  Allis-Chalmers  Co., 
some  of  these  men  being  also  contract  men  with  me  National  Founders'  Association 
according  to  their  testimony. 
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Some  idea  of  the  methods  adopted  in  this  criminal  conspiracy  is  afforded  by  the  testi- 
mony of  the  guacd  Buelow,  ^ven  before  Court  Commissioner  Kanneberg,  of  Mil- 
waukee, on  April  13,  1907,  which  was,  in  pjart,  as  follows: 
Q.  Do  you  know  Mr.  Herr? — A.  Yes,  sir. 
Q.  Who  is  he? — A.  He  was  my  former  employer. 

Q.  He  is  a  member  of  the  detective  agency  of  Herr-Burr? — ^A.  Yes;  of  the  Herr- 
Burr  Co.  1  worked  for  Mr.  Herr  at  different  periods  for  about  8  months — between  8 
and  10  months — as  a  guard.  I  also  worked  for  him  at  the  American  Bridge  Co. 
There  was  a  strike  on  then — ^the  ironworkers'  strike. 

''Q.  Were  you  ever  arrested  and  convicted  for  any  assaults? — ^A.  Yes.  sir,  I  was. 

*'Q.  Were  you  arrested  and  convicted  for  aaaault  during  the  strike  upon  any 
striker?— A.  I  was. 

"Q.  And  while  employed  by  Herr-Burr  Co.? — A.  Yes,  sir. 

**Q.  Did  you  have'counsel  in  the  case? — ^A.  I  did. 

"Q.  Who  appeared  for  you? — A.  Mr.  Donovan. 

*'Q.  Who  employed  Mm? — A.  Mr.  Herr,  I  believe.  1  was  taken  down  there  (to 
Mr.  Donovan)  by  Mr.  Herr  shortly  after  the  arrest;  a  week  or  so  after  the  arrest. 

'*Q.  You  knew  there  was  a  warrant  out  for  you,  did  you  not? — A.  Yes,  sir. 

*'Q.  You  disappeared  for  some  time? — A.  I  went  to  (Chicago  for  a  time;  yes,  sir. 

**Q.  Why  did  you  go  to  Chicago? — A.  I  was  told  to. 

•*Q.  Bv  whom?— By  the  Herr-Burr  Co. 

**Q.  Were  you  paid' by  Herr  while  you  were  in  Chicago? — A.  I  was 

"Q.  Were  you  instructed  by  anybody  to  come  back  to  Milwaukee? — A.  Yes;  I  waa 
told  by  Mr.  Burr  to  come  back  to  Milwaukee. 

*'Q.  Do  you  know  a  striker  by  the  name  of  James  Harvey?— A.  Yes,  sir. 

"Q.  Were  you  present  at  an  assault  upon  Harvey? — A.  I  was. 

**Q.  Do  you  know  who  assaulted  him? — A.  I  do. 

''Q.  Who? — A.  There  was  a  man  named  Arthur  Holt  and  Jack  Barr  and  Michael 
Hawkins. 

'^Q.  State  what  they  did,  if  you  saw  them  do  anything. — A.  The  first  I  saw  I  heard 
a  man  holler  and  I  saw  Harvey  run  over  in  between  the  cars  that  were  used  as  boarding 
and  lodging  houses  at  that  time  for  the  guards  as  well  as  for  the  nonunion  iron  workers . 
The  next  man  following  him  was  Barr,  and  he  struck  Harvey  over  the  head  with  a 
club  of  the  size  of  a  regular  policeman's  club  that  thev  use  down  town  here,  a  club  about 
2i  feet  long,  making  the  blood  flow  freely.  Then  Hawkins  came  after  and  struck  him 
a  blow  over  the  heiul  with  a  club  and  several  blows  on  the  body." 

It  seems  that  one  of  the  guards  resented  the  assaulting  of  innocent  union  men,  and 
Herr  talked  to  him,  and  he  heard  this  guard  say  that  the  man  that  done  that  and  beat 
up  ^at  man  ought  to  be  hung  to  the  first  telegraph  post  they  came  to. 

**Q.  What  did  Herr  say? — A.  He  discharged  him. 

**Q.  Do  you  know  a  striker  named  Krelowitz? — A.  Yes,  sir. 

**Q.  Was  he  a  molder? — A.  Yes,  sir. 

"Q.  Was  he  assaulted  at  the  strike  during  the  molders*  strike? — A.  Yes,  sir.  I  was 
told  by  Mr.  Herr  that  in  case  we  were  arrested  there  would  be  an  attorney  furnished 
to  us;  also  our  fines  paid  in  case  there  was  any. 

*'  Q.  Do  you  know  p:uarda  that  were  arrested  during  the  moldere'  strike? — A.  Yes,  sir. 

'*Q.  What  guards? — A.  There  was  myself,  John  Krunkie,  and  Charley  Roe. 

**Q.  1b  that  the  name  of  the  Chicago  policeman  that  was  recently  fined  for  carrying 
concealed  weapons? — A.  Yes,  sir. 

"Q.  la  Mr.  Roe  still  workiiij?  for  the  Herr-Burr  Agency? — A.  He  was  the  last  I  knew 
of  him. 

**Q.  Did  you  ever  talk  with  Mr.  Beigel,  the  foreman? — A.  I  did. 

**Q.  What  did  you  hear  them  say? — A.  He  offered  me  and  Krunkie  $5  if  we  went 
out  and  beat  up  Krelowitz. 

**Q.  What  else  did  he  say?— A.  In  case  we  were  arrested  and  fined  that  he  would 
pav  the  fine  or  see  that  it  was  paid 

'^'Q.  Did  Mr.  Beigel  t<»ll  you  in  ra^e  you  did  not  want  to  do  it  yourself  to  hire  some- 
body else? — A.  Yea;  to  hire  somebody  else. " 

There  wa<  a  strike  breaker  named  McBride  who  wai«  3U8|)ected  of  being  a  union 
man,  and  an  effort  was  made  to  have  him  beaten  up  by  union  men  and  then  have 
them  arrested  for  a<»sault  and  battery.  The  plot  fell  through,  but  was  uncovered  dur- 
ing Beulow's  testimony,  which  on  this  matter  wa-i  as  follows: 

"Q.  Tell  us  what  Beigel  said. — A.  Beigel  told  Nolan  and  I  to  take  McBride  out 
and  get  him  dnmk  and  steer  him  u]>  against  some  of  the  union  men  and  have  them 
beat  him  up. 

**Q.  What  did  you  do? — A.  We  e.>»rorted  McBride  out  of  the  gate  and  took  him  to 
the  bar,  and  bought  two  or  three  drinks  for  him.  Nolan  then  stepped  to  the  telephone 
and  csdled  up  Hyde's  place,  a  saloon  at  West  Allis,  and  called  for  Krelowitz  and  told 
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him  that  there  was  a  man  down  at  Hughes's,  a  nonunion  man,  and  for  them  to  come 
down  and  trim  him  up. 

**Q.  He  was  not  beaten  up? — A.  No,  sir. 

''Q.  He  was  discharged  after  that? — ^A.  He  was  dischaiged  after  that. 

**Q.  Who  gave  you  money  to  buy  him  drinks? — A.  Mr.  Beigel. 

"Q.  I  will  now  go  back  to  the  time  Harvey  was  beaten  up.  Did  any  of  the  men 
cany  revolvers? — ^A.  Thev  all  carried  revolvers. 

"Q.  Did  he  (Marshal  firaunschweiger)  search  some  of  your  men  for  revolvers? — 
A.  He  did. 

"Q.  What  became  of  the  revolvers? — A.  They  were  given  to  understand  to  put 
them  away. 

*'Q.  By  whom? — ^A.  By  some  of  the  men  that  had  us  in  charge.  Some  of  the 
guards  carried  revolvers. 

**Q.  What,  if  anything,  did  Mr.  Foigeot  say  to  you? — A.  He  asked  me  whether 
everything  was  all  right,  and  I  told  him  it  was  so  far.  He  then  said,  'If  there  is  anv 
trouble  go  ri^ht  into  them,  and  clean  them  up,  and  if  there  is  any  fine  to  be  paid, 
we  will  pay  it,  and  see  you  through  on  it. ' 

"Q.  When  Beigel  wanted  you  to  do  up  Krelowitz,  did  he  mention  any  other  molders 
to  do  up? — A.  No,  sir. 

"Q.  was  not  Cramer's  name  mentioned? — A.  Mr.  Cramer's  name  was  mentioned 
by  Mr.  Forgeot. 

"Q.  What  did  he  say? — ^A.  If  I  did  anything  it  would  be  a  good  thing  if  I  cleaned 
him  up. 

"Q.  Did  he  say  what  he  would  do  for  you  if  you  cleaned  him  up? — ^A.  No,  only 
that  he  would  see  me  through  and  pay  my  fine. 

*'Q.  Were  you  offered  a  reward  in  case  you  cleaned  him  up? — A.  I  was  not  offered 
a  reward  by  anybody  else,  only  from  Beigel. 

**Q.  Did  Mr.  Forgeot  mention  anybody  else's  name  besides  Cramer's? — ^A.  Union 
molders  in  general,  that  ^s  all.    Mr.  Nolan  had  charge  of  the  guards. 

'  *  Q .  Did  Mr.  Nolan  ever  talk  to  you  as  to  what  treatment  to  accord  strikers? — A .  He 
came  up  different  times  and  told  us  if  anv  came  our  way  to  go  after  them  and  clean 
them  up,  as  he  expressed  it — that  we  would  be  taken  care  of. 

**Q.  You  were  arrested  for  assaulting  a  union  molder  by  the  name  of  Sieger? — A. 
Yes,  sir. 

"  Q.  You  were  witness  against  Sieger  in  a  ca-ie  in  which  he  was  defendant  for  assault- 
ing a  nonunion  man;  am  I  right? — A.  Yes,  sir. 

Q.  Sieger  was  acquitted? — A.  Yes,  sir.    Mr.  Herr  found  out  that  Sieger  was  done 
up  through  Mr.  Nolan. 

**Q.  How  did  it  happen  that  you  three  jumped  on  to  him  at  the  same  time?— A. 
Mr.  Roe  sent  into  the  foundry  after  myself  and  Mr.  Kninkie.  We  went  to  the  office, 
what  is  called  the  west  gate,  and  Mr.  Roe  was  on  the  platform.  He  says  *Si^r  is 
here.  There  are  two  others;  they  have  been  abusing  me  all  the  afternoon.  I  nave 
told  Sieger  to  get  off  the  platform  and  he  would  not  get  off. '  I  went  up  to  Sieger  and 
I  said  *I  want  you  to  get  off  the  p  atform. '  A  few  words  were  spoken  and  we  came 
to  blows,  and  I  put  him  off  the  platform. 

**Q.  Did  you,  after  the  fight,  leave  town? — A.  I  went  to  Chicago. 

"Q.  Who  else  left  for  Chicago  besides  you  at  that  time? — A.  The  three  of  us. 

"Q.  Under  whose  directions? — A.  Mr.  Herr's  directions.  Mr.  Nolan  came  up  and 
told  us  that  we  should  leave  town. 

"Q.  Did  you  see  Mr.  Herr  in  Chicago  when  you  eot  to  Chicago? — A.  I  saw  Mr.  Burr. 

"Q.  What  did  Mr.  Burr  say  to  you? — A.  He  tend  us  to  stay  around  Chicago  a  day 
or  two.    When  I  came  back  from  C/hicago,  Mr.  Forgeot  asked  me  when  I  came  back. 

"Q.  Did  Mr.  Forgeot  say  anything  to  you  about  next  time  doing  a  better  job? — 
A.  Yes;  Mr.  Forgeot  has  told  me  that  on  two  or  thiee  different  occasions.  Mr.  For- 
geot told  me  to  go  after  any  of  them  and  make  it  my  business  to  put  Cramer  out  if  I 
could. 

**Q.  Who  went  your  bail? — A.  Mr.  Herr  went  our  bail.  We  received  instructions 
from  Mr.  Herr  to  do  anything  that  Nolan  tells  us." 

His  testimony  is  otherwise  replete  with  many  sensational  statements,  but  neither 
time  nor  space  will  permit  any  more,  and  sufficient  has  been  reproduced  to  indicate 
the  conditions  which  existed. 

The  murderous  assault  upon  Cramer  was  witnessed  by  a  strike  breaker,  Kirby 
Fines,  who  was  also  under  contract  with  the  National  Founders'  Association  and  who 
was  examined  on  August  28,  1907.     In  part  Hnes's  testimony  was  as  follows: 

"Q.  Do  you  know  Peter  J.  Cramer,  the  plaintiff  in  this  case? — A.  Yee;  I  have 
known  him  pretty  near  a  vear. 
"Q.  Do  you  know  whemer  he  is  a  striking  molder  or  not?— A.  Yes;  I  do. 
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''Q.  Do  you  remember  the  day  he  wa^i  aeaaulted? — A.  Yes,  air;  19th  day  of  Feb- 
ruary, last  year,  1906. 

'*Q.  1906?— A.  I  mean  1907. 

^'Q.  Now,  what  time  of  the  day  did  thie  happen? — A.  Just  at  noon.  I  was  work- 
ing in  the  center  on  cylinders. 

"Q.  Center  what? — A.  Center  floor. 

*  *  Q.  Now,  while  working  on  that  floor  did  you  see  Beigel  there  shortly  before  noon? — 
A.  Seen  him  two  days  before  this  happened;  in  fact,  three  days  before  this  happ^ied 
I  knew  it  was  coming  off.  Beigel  wanted  to  give  Cramer  a  lick;  he  said  Cramer  was 
the  insUgatoi  of  all  the  trouble,  and  he  would  stand  good  for  the  fine  and  costs. 

^'Mr.  Spence.  I  object  to  statements  of  conversations  of  Mr.  Beigel  on  behalf  of 
all  of  the  defendants  except  Mr.  Beigel. 

'^Examination  continued  by  Mr.  Rubin: 

*'Q.  As  near  as  you  remember,  can  you  tell  us  the  exact  words  used  by  Biegel? — 
A.  Biesel  made  the  statement  that  if  we  get  after  Cramer  and  give  him  a  good  beating 
he  would  stand  for  the  fine  and  costs. 

**Q.  On  the  day  Cramer  was  assaulted 

"Mr.  Spenge.  I  object  to  the  use  of  the  word  'assaulted.' 

''Question  withdrawn  by  Mr.  Rubin. 

"By  Mr.  Rubin,  continuing: 

"Q.  On  the  day  this  happened,  did  you  see  Biegel  in  the  6hop? — A.  Yes. 

"Q.  What  time? — ^A.  Just  about  five  minutes  before  12. 

"Q.  What  did  Biegel  do  in  the  shop? — A.  Can't  just  recollect,  but  I  saw  him  and 
Nolan  talk  together  and  I  saw  him  get  the  bunch  U^ther  to  go  after  Cramer  next  to 
the  door. 

"Mr.  Spence.  I  object  to  statements  as  to  what  they  were  going  to  do  and  insist 
upon  witness  stating  just  what  he  saw. 

"By  Mr.  Rubin,  continuing: 

"Q.  What  did  you  see? — ^A.  I  saw  Nolan  and  Biegel,  I  mean  Clair,  talk  together, 
and  then  I  saw  Nolan  get  the  bunch  together  and  take  them  next  to  the  door  to  wait 
to  get  outside. 

*  Q.  Next  to  what  door? — A.  So  as  to  get  out  to  60th  Street,  out  to  Jack  Haynes's 
place. 

"Q.  How  many  men  did  he  take? — A.  There  must  have  been  about  eight  or  nine; 
I  could  not  say  exactly. 

"Q.  Where  did  those  men  go? — A.  They  went  outside  that  gate — ^just  outside  d 
the  cleaning  room — chipping  room — and  got  pieces  of  pipe  about  that  long  [indicat- 
ing about  2  feet],  and  they  went  out  there  ana  that's  where  I  got  mixed  into  it. 

^'Q.  After  they  stood  behind  the  gate,  what  happened  next? — ^A.  They  went  out- 
side there  and  there  were  five  of  them  out  there,  and  four  of  them  ran  a^ay — ^four 
union  fellows — and  Pete  Cramer,  he  came  across  and  asked  Nolan  for  protection, 
and  Nolan  chased  him  away  and  would  not  have  anything  to  do  with  him  at  all. 

"Q.  What  did  those  non-union  men  that  stood  at  the  gate  do? — ^A.  They  went 
outside  and  got  after  Pete  Cramer,  and  they  began  to  beat  him  with  those  pipes, 
and  he  went  over  to  Nolan  and  asked  Nolan  for  protection 

"Q.  Who  went  over  to  Nolan? — ^A.  Why,  Cramer,  and  Nolan  shoved  Cramer  away, 
called  him  names,  and  told  him  to  get  away. 

"Q.  Did  you  recognize  some  of  those  men  that  were  in  that  crowd  that  got  aJt&r 
Peter  Cramer? — A.  f  know  Harry  Clair  and  Jones,  and  all  those  fellows  were  in  it. 
I  foiget  just  what  Jones's  first  name  is;  all  1  know  is  they  got  after  him  and  beat  him 
with  pipes  about  that  long  [indicating  about  2  feet]. 

"Q.  What  kind  of  pipe  was  it? — A.  As  near  as  I  could  tell,  it  was  about  half  an 
inch  pipe,  with  a  hole  m  it,  about  that  lou^  [indicatino'  about  2  feet].  There  must 
have  oeen  at  least  five  or  six  pieces  of  pipe  m  that  bunch. 

"Q.  What  did  Jones  do? — A.  Jones  went  after  him,  too.  Why,  they  kept  just 
beating  him  up  as  fast  as  they  could  and  ^ot  him  down  to  the  middle  of  the  road, 
and  after  he  got  there  he  ran  down  the  middle  of  the  road  and  Nolan  pushed  him 
away. 

"Q.  Can  you  tell  us  about  how  many  were  in  that  crowd? — ^A.  As  nearly  as  I  cam 
tell,  eight  or  nine. 

"Q.  All  hitting  Cramer? — A.  Yes;  every  one  of  them. 

"Q.  How  did  those  men  know  when  they  were  to  come  out? — ^A.  Well,  Nokui 
came  after  them;  put  them  wise  that  they  were  out  there. 

"Q.  How  long  aid  those  men  Btay  behind  the  gate? — ^A.  I  could  not  tell;  suppose 
about  five  minutes. 
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'*Q.  How  did  they  know  just  when  to  go  after  Cramer? — A.  Nolan  told  them  they 
were  out  there  just  as  the  whistle  blew. 

**Q.  So,  just  as  the  whistle  blew  they  got  after  Cramer? — A.  Yes. 

'*Q.  Did  you  see  Manager  Forgeot  there  before  they  went  out? — ^A.  Yes;  I  saw 
him  talk  to  ilarry  Clair  just  before  they  went  out. 

"Q.  Do  you  know  what  they  talked  about? — A.  I  could  not  say. 

**Q.  Was  that  the  same  day  this  happened? — ^A.  Yes;  the  same  day — ^not  over 
seven  or  eight  minutes  before. 

"Q.  Now,  after  Forgeot  talked  with  Clair,  what  did  Forgeot  do? — ^A.  Went  away. 

**Q.  What  happened  after  Foigeot  left? — ^A.  Why,  Nolan  got  the  men  togeth«'.'' 

Not  only  was  this  assault  most  murderous  in  its  character,  but  it  was  personally 
directed  by  Nolan,  chief  of  the  guards,  who  pushed  Cramer  away  from  him  when  he 
begged  for  protection. 

This  assault  was  known  to  the  Allis-Chalmers  Co.  and  to  the  National  Founders' 
Association,  but  no  steps  were  taken  to  discharge  any  of  the  guards,  and  they  were 
retained  to  carry  on  the  work  for  which  they  were  hired. 

The  testimony  of  Kirby  Fines  is  substantiated  and  made  stronger  by  the  testimony 
of  Mr.  FoTgeot,  the  manager  for  the  AUis-Chalmers  Co.,  who  was  examined  as  an 
adverse  witness  in  July,  1907.    His  testimony  was,  in  part,  as  follows: 

**Q.  By  whom  were  you  told  about  this  fight? — A.  I  think  it  was  reported  to  me 
in  my  reports  that  I  got  in  the  morning. 

"Q.  ETow  many  guaids  did  you  employ  them  to  bring? — A.  First  eighteen — ^prior 
to  that  there  were  12,  and  then  there  were  18,  and  then  as  high  as  22.  We  paia  the 
fines  of  the  men  that  we  considered  through  the  company  that  they  got  fined. 

**Q.  Did  you  hire  attorneys  for  those  men  whose  fines  you  paid? — A.  I  told  you 
bur  counsel  took  care  of  it. 

"Q.  You  had  full  supervision  of  the  strike? — ^A.  I  said  so. 

"Q.  And  you  arranged  the  details,  as  far  as  you  say,  for  protecting  your  property^ 
employing  guards  and  everything  else? — ^A.  Yes,  sir. 

''Q.  Do  you  remember  talking  to  anvbody  after  the  Cramer  assault  about  'That 
Cramer  got  his  all  right?'— A.  In  West  AUis? 

"Q.  Yes. — A.  No,  sir;  I  heard  a  remark  that  I  made,  but  I  can  not  remember  what 
remark. 

"Q.  I  am  asking  you  if  you  had  made  any  such  remark? — A.  I  may  have  stated 
that  the  'Scabboes'  got  a  squarehead,  yes,  sir;  what  we  call  him,  squarehead,  and 
Cramer  for  one  of  them.  I  know  that  our  men  got  a  union  man  named  Haas,  and  I 
took  the  man  who  had  assaulted  him  away  from  the  policeman  and  told  them  I 
would  be  responsible  for  the  man. 

'*Q.  In  what  way  would  you  be  responsible  if  he  was  arrested? — ^A.  Why,  I  would 
see  that  he  was  taken  care  of. 

"Q.  Was  not  all  money  expended  in  the  strike  reported  to  you? — ^A.  No,  sir. 

"Q.  Didn't  you  have  to  put  your  O.  K.  on  them? — ^A.  Most  of  them;  yes. 

**Q.  After  Mr.  Clair  was  nned  you  took  him  back  into  your  employment? — ^A.  Yes, 
sir. 

"Q.  And  after  he  was  arrested  on  a  civil  bond,  you  furnished  bail  for  him? — ^A.  The 
bail  was  furnished. 

"Q.  Do  you  know  that  Mr.  Buelow,  Rowan,  and  Kunkel  were  gone  for  some  time 
and  then  came  back?    (In  reference  to  assault  upon  another  striker.) — A.  Yes,  sure. 

^'Q.  You  knew  that  they  had  assaulted  union  men? — A.  I  heard  of  it;  yes. 

"Q.  And  you  took  them  back  in  your  employment  after  you  had  knowledge  of 
that? — A.  I  know  Buelow  was  taken  back.'' 

Mr.  Forgeot  was  also  compelled  to  disclose  at  the  examination  on  August  12,  1907, 
a  statement  showing  that  tne  amount  of  money  paid  out  between  August  31,  1906, 
and  June  30, 1907,  to  the  Burr-Herr  agency,  Chicago,  was  $21,745.92,  that  sum  includ- 
ing the  payment  of  fines  and  attorneys'  fees  to  those  who  slueged  union  men. 

In  reference  to  some  of  the  reports  made  by  the  private  detectives  relative  to  the 
beaming  up  of  union  molders,  wmch  were  of  great  importance  in  throwing  light  upon 
the  conspiracy,  Forgeot  Faid  they  were  destroyed,  as  indicated  by  the  following 
evidence: 

**Q.  These  are  the  only  papers  by  way  of  reports  you  received  from  any  source 
during  the  strike? — ^A.  Yes,  sir. 

"Q.  You  say  some  of  the  papers  were  destroyed? — A.  Yes. 

"Q.  How  did  tliese  papers  come  to  you,  by  mail  or  handed  to  you? — A.  Came  by 
mail. 

"Q.  Who  paid  Clair's  fine?— A.  We  did.  One  of  the  papers  that  was  destroyed 
was  a  report  on  the  Cramer  fight. 
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'^Q.  Mr.  Forgeotj  there  were  up  to  date  some  38  men  employed  as  strike  breaken 
or  scabs  in  the  various  shops  arrested  and  convicted  for  carrying  concealed  wei^K>iis 
and  assaults,  of  which  18  were  in  your  employ  at  some  time  or  other,  is  there  any  rea- 
son why  reports  covering  the  dates  when  those  men  were  arrested  should  be  miHwing 
from  their  files? — ^A.  1  don't  think  they  would  be  in  their  reports  there  unless  it 
happened  on  the  grounds. 

"Q.  (Referring  to  the  Herr  matter.)  Was  that  the  reason  why  no  report  should  be 


'^Q.  You  Imew  they  had  union  men  employed  as  spies  making  reports  for  them? — 
A.  I  have  understood  so:  yes. 

"Q.  What  became  of  tnose  reports? — A.  Tore  then  up." 

It  is  nothing  new  for  corporations  to  destrov  incriminating  papers,  and  that  the 
Allis-Chalmers  Co.  did  this  with  all  reports  which  dealt  with  the  slugging  of  union 
men  is  not  surprising. 

But  some  documents  were  secured  and  made  part  of  the  court  records  which  prove 
that  the  corporation  paid  the  fines  placed  upon  guards  and  strike  breakers  by  the 
courts,  and  later  evicfence  shows  that  these  guards  were  afterwards  retained  in  their 
positions.  One  exhibit  is  a  bill  for  $50.20,  O.  K'd  by  George  C.  Foigeot,  herewith 
reproduced  in  full: 

[Telephone,  Harrison  1192.] 

Chicago,  December  16, 190-. 

AUU-ChalmerB  Co.,  Mr.  Geo.  C.  Forgeot,  manager,  Milwaukee,  Wis.,  to  the  Bvrr-Herr 

Co..  Dr..  tte~2tii  LaSalle  Street,  SuiU  1001. 

Le|nkl  expenses  incurred  in  alleged  assault  case  wherein  Guards  Buelow, 
Kunke,  and  Rowe  were  implicated  in  trying  to  keep  a  picket  of!  company 
property  at  W.  Allis:  ^ 

Fine  and  costs  of  Guards  Buelow $25. 20 

Fees  paid  Attorney  J.  F.  Donovan  in  above  case 25. 00 

50.20 
O.K. 

FOROEOT. 

A  more  complete  exhibit  is  the  following  statement  of  payments  made  by  the  AUia- 
Chalmers  Co.  to  the  Burr  dc  Herr  Detective  Agency,  which  is  reproduced  m  full  from 
the  court  records. 

THE   BURR-HERB  GO. 

Statement  of  the  above  company's  account  as  it  appears  on  the  books  of  the  Allis- 
Ghalmers  Co. : 


Services  and  expenses : 

May  20,  1906 $393. 99 

Apr.  30,  1906 149.  60 

May  31,  1906 475.21 

May  31,  1906 ' . .  491.  21 

June  30,  1906 90. 00 

June  30,  1906 169.  62 

Aug.  31,  1906 • 402.  59 

Sept.  27,  1906 1,679.99 

Sept.  30,  1906 1,785.16 

Oct.  29,  1906 : . . . .  1, 745.  93 

Oct.  31,  1906 1, 879. 49 


Services  and  expenses — Con. 

Nov.  30,  1906 $1,848.44 

Dec.  28,  1906 1,806.69 

Dec.  31,  1906 1,837.14 

Dec.  31,  1906 73.95 

Jan.  24,  1907 1,077.46 

Jan.  31,  1907 977.01 

Feb.  21,  1907 813.26 

Mar.  22,  1907 1,092.  95 

Apr.  30,  1907 617.13 

Apr.  30,  1907 494.  21 


Nov.  1,  1906 54.65  i  21,745.92 

Nov.  26,  1906 1,790.24  I 

I  hereby  certify  that  Jxe  above  statement  is  a  true  and  correct  account  of  the  Burr- 
Herr  Co.  as  it  appears  on  the  books  of  the  AUis-Chalmers  Co. 

W.  A.  Thompson,  Comptroller. 
July  22,  1907. 

1  The  so-termed'propartv  of  the  AlUs-Chalmers  was  the  public  depot  of  the  Chicago,  Milwaukee  4:  St.  Paul 
Railroad  at  West  Allfs. 
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We  have  reproduced  lengthjr  excepts  from  the  court  records,  and  they  may  be  un- 
necessarily copious,  but  in  making  the  serious  charge  of  criminal  conspiracy  on  the  part 
of  the  AlUs-Ghalmers  Co.,  other  Milwaukee  foundrymen,  and  the  National  Founders' 
Association  it  seems  advisable  to  substantiate  this  with  sufScient  evidence  to  amply 
support  the  accusation. 

But  one  more  reference  to  the  coiu-t  records  will  be  given,  an  excerpt  from  the 
testimony  of  F.  C.  Herr,  for  the  purpose  of  proving  his  connection  with  the  National 
Founders'  Association.  On  September  7,  1909,  he  was  examined,  and  in  reference 
to  the  employment  of  his  detective  agency  by  the  National  Founders'  Association, 
his  testimony,  under  cross-examination  by  Attorney  Rubin,  on  this  matter,  was  as 
follows: 

"Q.  Where  do  you  say  you  live  now? — A.  My  furniture  is  in  storage  and  my  family 
is  in  Newark,  Ohio. 

'*Q.  How  long  have  you  lived  there?--A.  Since  about  April  15  (1909),  this  year. 

**Q.  What  has  your  business  been  since  you  left  Chicago? — A.  I  have  been  doing 
secret-service  work. 

"Q.  For  whom? — ^A.  Different  people. 

"Q.  In  whose  particular  employ  nave  you  been  since  you  left  Chicago? — A.  I 
have  done  some  work  for  the  National  Founders'  Association. 

"Q.  You  are  at  present  employed  by  Uie  National  Founders'  Association? — A.  No, 
sir;  I  am  not  employed  by  anybody  at  the  present  time. 

"Q.  When  have  you  last  done  work  for  the  National  Founders'  Association? — A. 
A  couple  of  days  back. 

"Q.  What  do  you  mean — ^lajt  week? — A.  This  is  Tuesday;  Saturday  I  wound  up 
with  them. 

"Q.  You  say  you  wound  up  with  them.  What  do  you  mean  by  wound  up  with 
them? — A.  With  the  particular  case  I  was  on. 

''Q.  You  have  been  drawing  pay  from  the  National  Founders'  Association  since 
you  left  Chicago  for  various  kinds  of  work  you  have  been  doing  for  them? — ^A.  Since 
we  have  been  m  business  they  have  been  one  ol  our  clients. 

'^Q.  Have  been  one  of  your  clients  when  you  went  to  work  for  Allis-ChalmerB  in 
Milwaukee? — ^A.  Yes,  sir;  we  worked  for  the  National  Founders'  Association  before 
we  worked  for  the  Allis-Chalmers." 

Herr  further  testified  that  during  the  Milwaukee  strike  he  visited  the  National 
Founders'  Association  office  in  Chicago,  111.,  and  conferred  with  Mr.  McClintock,  the 
association's  commissioner,  and  other  representatives,  and  also  conferred  with  them  in 
Milwaukee. 

With  a  solid  foundation  of  evidence  taken  from  the  court  records  connecting  the 
National  Founders'  Association,  the  Allis-Chalmers  Co.,  and  other  foundrymen  of 
Milwaukee.  Wis.,  with  the  numerous  and  long-continued  acts  of  violence  toward 
union  molaers,  it  is  necessary  to  take  a  wider  grasp  of  the  situation  which  had  led  to 
attempted  murder,  and  a  general  reign  of  lawlessness  for  more  than  a  year  on  the  part 
of  the  private  detectives  and  strike  breakers  employed  by  the  foundrymen,  many  of 
whom  were  also  contract  men  with  the  National  Founders'  Association. 

Previous  to  the  Milwaukee  strike,  which  began  May  1,  1906,  the  National  Founders' 
Association  had  adopted  a  spirit  of  bitter  antagonism  toward  the  International  Molders' 
Union.  This  association  had  omnized  a  secret  service  corps,  and  employed  private 
detective  agencies^  as  indicated  by  Herr's  testimony,  and  borne  out  in  the  president's 
report  to  the  association's  annual  conventions,  in  which  at  each  recurring  convention 
he  boasted  of  the  effectiveness  of  thiF  feature  of  the  association's  activities.  The 
National  Founders'  Association  had  also  recruited  a  corps  of  strike  breakers,  entering 
into  individual  contracts  iifith  them,  which  specified  the  wages  to  be  paid  for  the 
period  of  one  year^  and  reauiring  the  strike  breaker  to  go  from  foundry  to  foundry  as 
directed  by  the  officers  of  tne  association. 

These  men  were  shipped  to  localities  where  there  was  a  molders'  strike,  and  used 
partly  to  fill  the  strikers'  places,  partly  to  intimidate  union  molders,  and  partly  to 
furnish  indications  of  lawlessness,  which  would  enable  the  foundrymen  to  secure 
injunctions  restraining  the  atrikers  from  doing  anything  which  might  advance  their 
interests. 

In  the  winter  of  1905-6  the  association's  commissioner,  a  man  named  Briggs,  had 
issued  a  circular  to  all  members  of  the  National  Founders'  Association,  copies  also 
being  sent  to  other  found^rmen,  informing  them  that  the  molders  would  probably  ask 
for  an  advance  in  wages  in  the  spring  of  1906.  In  the  circular  they  were  advised  to 
resist  any  request  for  higher  wages,  the  closing  words  reading: 

''My  purpose  in  writing  is  merely  to  put  you  and  your  neighbor  on  your  guards 
that  you  may  be  considering  how  to  deal  with  this  thing  when  it  comes  up.  In  my 
judgment  the  best  plan  to  aaopt  is  to  keep  your  fair-minded  man  weM  paid  and  satis- 
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fied,  but  don't  increase  miy  minimvm  wage  rate.  Many  of  those  requests  have  already 
been  refused,  and  the  only  way  to  prevent  a  successful  outcome  of  the  plan  of  tkui 
union  is  to  chop  it  off  behind  the  ears  before  it  gets  time  to  grow. 

"Yours,  very  truly,  *'0.  P.  Brioos." 

(The  italics  are  ours.) 

The  cost  of  living  had  been  advancing  rapidly,  and  in  the  spring  of  1906  the  molders 
in  the  great  majority  of  foundry  centers  and  towns  asked  for  an  advance  in  wt^^es. 

Strikes  occurred  in  a  number  of  cities,  and  it  was  evident  from  the  beginning  that 
the  National  Founders'  Association  was  determined  to  prevent  the  moldem  from 
securing  any  advance  iu  wages,  and  that  they  hoped  in  adaition  to  deal  a  death  blow 
to  the  International  Molders'  Union. 

Hundreds  of  circulars  and  letters  issued  by  the  association  at  that  time  demonstrate 
the»e  facts. 

The  association's  greatest  efforts  were  seemingly  put  forth  in  Milwaukee,  Wis., 
where  a  number  of  foundries,  in  addition  to  the  Allis-Cn aimers  shops,  had  been  struck. 
Headquarters  were  opened  up  and  one  or  more  of  the  association's  representativeB 
were  almost  continuously  in  tne  city. 

The  striking  molders  were  attacked  from  several  points.  Many  of  them  were 
arrested  on  charges  of  disturbing  the  peace,  assault,  and  contempt  of  court,  the  mold- 
ers'  attorney,  Mr.  W.  B.  Rubin,  having  defended  more  than  200  such  cases.  In  over 
95  per  cent  of  these  the  union  molders  were  discharged. 

Continuous  efforts  were  being  made  to  aggravate  union  molders  so  that  they  could 
be  chai^ged  with  lawlessness,  and  the  forty  odd  cases  of  N.  F.  A.  strike  breakers,  slug> 
gero,  and  private  detectives  found  guilty  of  crimes  varying  from  carrying  concealed 
weapons  to  assault  with  intent  to  kill,  which  has  been  reproduced  from  the  court 
records,  give  evidence  of  the  extent  to  which  these  men  were  employed  to  precipi- 
tate breaches  of  the  peace. 

There  were  deeper  motives  in  these  tactics,  however,  than  the  mere  arrest  or  con- 
viction of  a  union  molder.  The  National  Founders'  Association  and  the  foundrymen 
desired  to  secure  injimctions  from  the  courts,  and  evidence  of  lawlessness  on  the 
imion  molders'  part  was  required. 

With  the  small  army  of  thugb  and  cutthroats — many  of  whom  had  criminal  records — 
at  their  command  it  was  not  aifficult  to  present  alleged  evidence  on  which  injunctions 
could  be  secured,  and  six  of  these  were  issued,  including  one  by  Judge  Quarlee,  of  the 
United  States  district  court.  This  injimction  was  afterwards  dissolved  through  the 
efforts  of  Attorney  W.  B.  Rubin.* 

Finding  that  the  injunctions  did  not  drive  the  striking  moldera  back  to  work  or  dis- 
rupt their  union,  desperate  tactics,  including  the  beating  up  of  union  men  and  the 
maiming  of  the  strike  committee,  were  determined  upon. 

The  brutes  who  had  been  hired  to  do  this  work  were  guaranteed  protection,  and 
their  fines  were  always  paid  when  they  were  found  guilty. 

The  maiority  of  those  committing  assaults  upon  union  molders,  however,  were  never 
apprehended,  for  as  soon  as  a  murderous  job  had  been  done  they  were  shipped  out  of 
town  and  taken  care  of  while  away. 

Time  and  again,  after  a  union 'mulder  had  been  slugeped,  the  thugs  were  compli- 
mented for  their  work  and  always  retained  in  sersdce.  as  shown  by  the  record,  the  only 
one  discharged  being  the  guard  who  objected  to  the  brutality  of  the  attack  upon 
Harvey,  and  who  for  this  evidence  of  humane  feeling  was  discharged  by  Herr. 

This  reign  of  lawlessness  and  terrorism  was  imiintained  for  over  a  year.  Guards, 
spies,  and  Htrike  breakers  were  being  continuously  arrested  and  found  guilty  of  cany- 
iiig  concealed  weapons  and  committing  aggravated  assaults,  and  yet  tbeir  employers, 
the  foundiymen  and  the  National  Founders'  Association,  made  no  effort  to  stop  them. 
Instead  the  ablest  attx)meys  were  employed  in  their  defense,  and  when  found  ^ilty 
their  fines  were  paid  and  they  remained  in  the  employment  which  had  been  assigned 
to  them. 

These  tactics  are  not  exceptional  on  the  employers'  part  during  industrial  disputes. 
Unfortunately  they  have  been  extensively  used,  but  it  has  erenerally  been  impossible 
to  produce  evidence  in  court,  as  in  thia  case,  which  would  substantiate  the  tiicts, 
which  striking  workmen  in  hundreds  of  instances  have  known  to  be  true. 

I  Mr.  W.  B.  Rubin,  who  was  the  tmion's  attorney  throughout  the  strike,  and  who  prosecuted  the  Cramer 
case  to  a  successful  conclusion  and  secured  the  evidence  which  uncovered  the  criminal  conspiracy  to  beat 
up  and  maim  union  molders,  which  is  now  being  exposed,  succeeded  in  having  Judge  Quarles  di^lve  the 
injunction  which  he  had  issued.  This  was  the  second  Federal  injunction  agamst  a  trade-union  to  be  dis- 
solved since  American  judges  have  issued  injunctions,  and  also  the  second  labor  injunction  to  be  dissolved 
in  Wisconsin,  the  other  one  having  been  issued  and  dissolved  by  Judge  Dick,  of  the  State  court,  in  which 
case  Mr.  Rubin  was  also  the  attorney  for  the  union  affected. 
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Powerful  fmancial  and  pjolitical  influences  have  shielded  the  guilty  employ  era  while 
they  used  their  mercenaries  in  much  the  same  manner  an  did  the  barons  of  feudal 
tim&j,  to  carry  out  their  private  vengeance. 

The  preee  has  frequently  been  a  friendlv  medium  through  which  to  tell  exaggerated 
etorieB  of  a  lawleeHiiees  on  the  part  of  striking  workmen,  which  has  been  fostered  and 
brought  to  a  head  by  the  agents  provocateur  hired  by  the  employers. 

The  case  of  McBride,  alreadv  referred  to  furnishes  an  illustration  of  how  some  of 
these  things  are  done.  Suspected  of  being  a  union  molder,  he  was  taken  out  of  the 
foundry  and  plied  with  liquor  until  stuped ed.  The  detectives  then  telephoned  to  a 
place  where  some  of  the  strikers  wore  gathered,  and,  posing  as  union  sympatiiizera, 
informed  the  men  that  there  was  a  drunken  .=«cab  in  a  saloon  and  a  good  opportunity 
to  beat  him  up.  As  shown  by  the  court  records  McBride  was  not  molested,  no  union 
man  having  even  gone  to  the  saloon  where  he  was  lying  in  a  drunken  condition. 

The  public  mind  has  been  filled  with  reports  of  union  lawlessness,  hut  it  has  been 
given  no  opportunity  of  knowing  the  desperate  conditions  forced  upon  striking  work- 
men when  the  employers  determine  upon  the  destruction  of  their  union,  or  of  the 
cunning  schemes  which  are  set  in  motion  by  agents  provocateur,  who  hope  to  work 
Upon  the  quick  temper  of  some  union  man  arid  so  irritate  him  that,  losing  self-control, 
he  commits  some  breach  of  the  peace. 

In  the  strike  which  has  been  considered,  no  limit  short  of  murder  was  placed  upon 
the  hirelings  who  were  employed  by  the  Allis-Ghalmers  Go.  or  the  National  Founders' 
Ajasociation.  They  intended  to  defeat  the  union  molders,  regardless  of  the  law  and 
regfiurdleas  of  price. 

The  record  is  an  unsavory  and  disgraceful  one;  but,  unfortunately,  it  is  merely  a 
page,  similar  to  many  others,  which  are  contained  in  the  records  of  corporate  lawless- 
ness and  vengeance  when  opposition  crosses  the  path. 

This  history  of  crime  fostered  and  abetted  by  foundrymen  of  Milwaukee  and  the 
National  Founders'  Association,  and  based  upon  court  records,  is  an  evidence  of  the 
extent  to  which  employers  will  go  in  their  efforts  to  defeat  union  workmen  struggling 
to  elevate  their  standard  of  living. 

ABETTORS   OP  CRIME. 

The  National  Founders'  Association  and  some  other  organizations  hostile  toward 
trade-unionism  have  for  years  posed  as  special  champions  of  law  and  order.  They 
assert  that  one  of  the  prime  motives  for  their  existence  is  to  secure  the  enforcement  of 
the  law  and  to  preserve  the  peace. 

They  retain  staffs  of  attorneys,  who  among  other  duties  prosecute  all  alleged  lawless 
acts  on  the  part  of  union  workmen,  and  assist  these  attorneys  by  employing  private 
detectives  and  large  numbers  of  spies,  who  in  the  guise  of  union  men  d!iligently  report 
all  that  the  unions  and  their  officers  are  doing. 

Of  the  law-abiding  purpose  of  some  of  these  antitrade-union  associations,  and  as  to 
the  honesty  of  their  intentions,  we  know  little,  but  that  some  of  them  have  used  the 
mantle  of  law  and  order  to  detract  attention  from  their  own  lawless  and  desperate 
acts  we  have  some  definite  knowledge. 

It  is  necessary  in  order  that  the  truth  should  be  known,  and  that  a  proper  estimate 
may  be  formed  relative  to  the  methods  adopted  by  some  of  these  associations  of  em- 
ployers, to  draw  aside  the  mask  of  hypocrisy  from  one  of  them,  so  that  it  may  stand 
revealed  in  its  true  form,  and  its  illegal  acts,  as  attested  by  court  records,  called  to 
public  notice  for  the  information  of  organized  workmen  and  the  public  in  general. 

For  a  number  of  years — to  be  more  definite,  from  1904 — the  National  Founders' 
Association  has  waged  a  relentless  wariare  upon  the  molders'  union. 

In  its  machinery  the  National  Founders'  Association  included,  besides  its  own  staff 
of  officers,  the  services  of  trained  and  able  attorneys,  private  detective  agencies,  a 
secret  service  or  spy  system  of  its  own,  and  a  group  of  strike  breakers,  who  have  been 
retained  under  a  form  of  yearly  contract,  which  among  other  things  provides  that  they 
shall  go  from  shop  to  shop  and  city  to  city  as  directed  by  the  officers  of  the  association. 

Among  the  detectives,  spies,  and  professional  strike  breakers  in  its  employ  were  a 
number  of  men  with  long  criminal  records,  and  who,  while  in  service,  have  been  found 
guilty  and  setenced  for  crime,  and  yet  who  have  been  retained  in  the  association's 
einploy. 

That  some  of  this  group  referred  to  have  been  used  to  assault  members  of  the  molders* 
union,  and  to  aggravate  them  for  the  purpose  of  having  some  quick-tempered  man 
commit  a  breach  of  the  peace,  has  been  known  to  many  officers  and  memoers  of  our 
organization  for  some  time.  But  the  evidence  of  these  facts  which  could  be  sustained 
in  court  were  difficult  to  secure. 
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It  has  at  last  been  made  possible  to  connect  the  National  Founders'  Association 
with  a  long-continued  series  of  acts  of  lawlessness  and  violence,  some  of  a  murderous 
character  and  two  of  which  resulted  in  the  death  of  members  of  the  I.  M.  U.  of  N.  A. 

When  the  Milwaukee  strike  of  1906  occurred  practically  everv  shop  struck  was  one 
operated  by  members  of  the  National  Founders'  Association,  and  this  organization  was 
most  active  in  assisting  its  Milwaukee  members. 

From  the  beginning  of  the  dispute  it  was  made  evident  that  desperate  efforts  were  to 
be  made  to  break  the  strike.  The  strikers  were  being  continually  assaulted,  some  of 
them  so  seriouslv  as  to  injure  them  for  life,  and  it  was  almost  impossible  to  secure  the 
arrest  of  the  guilty  ones. 

Private  guards  and  strike  breakers  swsucgered  around  the  plants  or  in  the  vicinity  of 
union  molders,  flourishing  revolvers  ana  billies  and  daring  the  molders  to  speak  to 
^em.  On  a  number  of  occasions  a  group  of  these  thugs  would  leap  upon  a  single  man 
and  beat  him  to  the  ground,  while  the  blood  flowed  from  a  dozen  wounds,  and  in  some 
instances  the  leader  of  the  aluggers  would  stand  apart  and  direct  the  attack. 

The  authorities  found  it  difficult  and  for  some  known  and  unknown  reason  failed 
to  arrest  many  of  those  who  had  been  guilty  of  these  crimes.  But  through  the  activity 
of  the  union's  attorney,  Mr.  W.  B.  Kuben,  some  40  were  arrested  during  the  first  year 
and  a  half  of  the  strike,  and  when  brought  into  court  found  guilty  of  crimes  ranging 
from  disturbing  the  peace  and  carrying  concealed  weapons  to  aggravated  assault  and 
shooting  with  intent  to  kill. 

Whether  any  of  those  found  guilty  were  discharged  by  the  foundrymen  or  the 
National  Founders'  Association  it  is  impossible  to  state,  for  complete  evidence  on 
this  point  is  lacking,  but  it  is  known  that  the  private  guards  and  strike  breakers  in 
volved  in  the  most  serious  assaults  were  retained  in  their  positions,  attorneys  being 
einployed  to  defend  them,  and  their  fines  paid. 

Several  times  those  guilty  of  these  crimes  were  sent  out  of  Milwaukee  for  a  while 
and  maintained  under  salary  until  it  was  thought  safe  for  them  to  return,  but  they 
returned  in  time  and  again  took  up  their  lawless  work. 

During  the  strike  two  men  were  brought  to  the  city  by  F.  G.  Herr,  of  the  Burr  &  Herr 
Detective  Agency,  for  the  sole  purpose  of  beating  up  the  members  of  the  strike  com- 
mittee. They  were  taken  around  the  city  to  have  these  committeemen  pointed  out 
to  them  and  were  given  a  list  of  their  names.  These  men  and  Herr  were  arrested  a  few 
da^  after  their  arrival  and  before  anv  one  had  been  assaulted  by  them,  but  aside  from 
their  being  sent  out  of  the  city  by  the  police  authorities  no  action  was  taken  against 
them,  and  Herr  was  allowed  to  gp  free.  When  arrested  the  name  of  Peter  Cramer  was 
founa  on  the  list  in  their  possession,  and  about  two  months  later  Cramer  was  assaulted 
and  so  severely  beaten  that  he  diea  before  the  close  of  the  year. 

At  the  time  of  the  arrest  Herr  was  directly  employed  by  the  AUis-Chakners  Co.  to 
furnish  so-called  guards,  but  he  had  for  some  time  previous  been  employed  by  the 
National  Founders'  Association  and  was  still  in  their  employ  as  late  as  1909,  according 
to  his  own  evidence. 

During  the  strike  he  frecjuently  met  and  reported  to  officers  of  the  National  Founders' 
Association,  both  at  their  office  in  ("hicago  and  when  in  Milwaukee,  and  his  daily 
reports  were  open  to  these  officials.  They  knew  that  these  assaults  were  occurring* 
they  knew  that  Herr's  men  and  their  own  contract  men  were  being  foimd  guiltv  of 
carrying  concealed  weapons,  of  inciting  disturbances,  and  assaulting  union  molders; 
yet  they  did  nothing  to  stop  this  carnival  of  crime;  they  did  not  discharge  those  who 
were  the  principals  in  the  assaults,  and  everything  was  done  not  only  to  shield  the 
guilty,  but  to  prevent  their  conviction. 

Before  the  public  Che  National  Founders'  Association  ranted  about  the  alleged  law- 
lessness of  the  molders,  while  behind  the  scenes  they  shielded  their  thugs  and  allowed 
them  to  commit  acts  of  violence  and  incite  molders  to  acts  of  reprisal. 

Some  of  the  main  facts  in  connection  with  this  wholesale  lawlessness  and  excerpts 
from  the  court  records  of  Milwaukee  have  been  presented  in  the  fore  part  of  this  issue. 
The  evidence  is  amply  sufficient  to  place  the  responsibility,  even  though  the  officers 
of  ttie  N.  F.  A.  themselves  were  not  brought  Into  court  in  connection  with  the  pro* 
ceedings. 

The  guilt  has  been  fixed,  but  that  there  is  much  more  which  should  be  uncovered 
is  made  apparent  even  from  a  partial  examination  of  the  record. 

What  there  should  be  is  a  congressional  investigation  which  would  force  the  National 
Founders'  Association  to  open  its  books  to  the  public  and  place  its  officers  on  the 
witness  stand,  for  it  has  been  an  abettor  of  crime,  its  methods  are  most  dangerous  to 
the  peace  of  the  community,  and  its  inside  workings  should  be  more  fully  exposed. 

The  Chairman.  Does  any  other  gentleman  wish  to  be  heard  ? 
Mr.  Spelunq.  Mr.  Chairman  and  gentlemen  of  the  conmiitte,  I 
did  not  expect  to  come  before  you  so  abruptly. 
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I  wish  to  say  at  the  outset  that  if  I  am  to  be  heard  it  will  take 
considerable  time,  because  I  have  been  examining  for  the  last  three 
or  four  weeks  400  printed  pages  of  argument  or  so-called  argument 
in  opposition  to  this  biU,  and  a  good  deal  of  it  fine  print;  and  while  I 
would  like  to  be  heard,  I  would  like  to  have  some  understanding  about 
that  before  I  begin. 

Senator  Chilton.  How  much  time  do  you  want  to  occupy  ? 

Mr.  Spelling.  Two  or  three  hours. 

Senator  O'GoRMAN.  We  will  take  a  vote  in  the  Senate  on  a  very 
important  supply  bill  at  4  o'clock.  Would  you  probably  be  finished 
by  that  time  * 

Mr.  Spelling.  I  can  proceed,  but  I  could  not  think  of  concluding 
so  soon.  I  will  sav  this  to  the  members  of  the  conmuttee,  that  I  wiu 
not  be  offended  ii  members  of  the  committee  withdraw  or  if  they 
leave  the  committee  without  a  quorum  or  with  only  one  member 
present  or  no  members  at  all. 

Mr.  GoMPERS.  Mr.  Chairman  and  gentlemen,  before  you  decid« 
upon  your  course,  may  I  say  that  it  is  my  desire  to  make  an  argu- 
ment before  the  committee,  of  course,  at  any  time  you  may  deter- 
mine. I  do  not  know  that  it  is  essential  to  be  made  at  this  time, 
particularly  since  the  course  has  been  outUned  that  you  are  not 
going  to  make  any  report  to  the  Senate  upon  the  bill. 

Senator  CHiMt)N.  WhenVas  that  outlined? 

Mr.  GoMPERS.  I  was  advised  by  the  chairman  that  informally  the 
Senators  composing  the  committee  had  discussed  the  matter,  and  it 
was  the  general  consensus  of  opinion  that  the  bill  was  of  such  nature 
and  important  character  that  it  could  not  receive  the  attention  of 
the  entire  Judiciarj-  Cqpimittee  nor  could  it  receive  the  attention  of 
the  Sehate. 

Senator  Sutherland.  The  Senator  from  West  Virginia  (Mr.  Chil- 
ton) has  not  been  here. 

Senator  Chilton.  I  have  been  sick  since  the  13th  of  July  and 
have  not  been  here. 

Mr.  GoMPERS.  I  think  I  am  stating  it  fairly  ? 

The  Chairman.  Quite  correctly. 

Mr.  GoMPERS.  I  feel  that  I  have  something  to  say  to  the  com- 
mittee and  to  submit  for  the  consideration  of  Uie  coimnittee.  What 
I  did  say  a  few  moments  ago  before  Mr.  Valentine  addressed  the 
committee  was  preliminary  only,  and  I  have  some  things  to  submit 
to  the  committee  for  consideration  in  support  of  this  bill  and  in 
justification  of  our  position  that  I  think  deserve  the  consideration 
of  the  committee. 

The  Chairman.  Mr.  Gompers,  would  you  prefer  to  have  us  go  now 
and  hear  argument  in  favor  of  the  bill,  or  to  let  it  stand  over  until 
next  session  and  take  up  the  argument  then?  There  is  a  probability 
we  would  not  be  able  to  finish. 

Mr.  GoMPERS.  I  want  to  make  my  position  perfectly  clear.  I 
expressed  my  regret  and  my  disappointment  tnat  the  committee 
reached  that  conclusion,  either  officially  or  unofficially,  but  effectu- 
ally ;  but  inasmuch  as  that  conclusion  is  reached,  I  do  not  know  that 
very  much  can  be  gained  by  submitting  the  argument  now. 
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Senator  O'Gorman.  Especially  at  a  time  when  the  attention  of  the 
members  of  the  committee  is  so  preoccupied  with  other  matters  re- 
quiring immediate  disposition. 

Mr.  GoMPEBB.  In  this  present  legislative  situation  that  may  be 
true;  but  I  have  urged  thalL  in  my  judgment,  the  Senators  have  not 
regarded  this  bill  as  of  sufficient  importance  to  require  attention  at 
this  session. 

Mr.  Spelling.  I  would  like  to  make  my  argument. 

Mr.  GrOMPERS.  Mr.  Spelling  informs  me  he  would  like  to  make  his 
argument,  and  inasmuch  as  ^e  has  expressed  himself  as  addressing 
himself  to  the  record  for  future  consideration  of  the  Senators,  I  think 
he  might  have  the  opportunity,  with  your  consent,  to  go  on. 

The  Chairman.  Very  well.  We  will  hear  Mr.  Spelling  as  long  as 
we  are  able. 

Mr.  Spelling.  I  would  like  to  ask  the  committee,  in  case  I  do  not 
conclude  this  afternoon,  if  I  can  have  some  kind  of  hearing  to-mor- 
row or  some  other  day.  It  is  not  necessary  for  all  the  members  of 
the  committee,  or  even  a  qiiorum,  to  be  here. 

Senator  Sutherland.  The  Senate  is  meeting  every  morning  at  10 
o'clock,  and  votes  are  coming  along  at  frequent  intervals,  every  10  or 
15  or  20  minutes.  Matters  come  up  in  the  Senate  that  we  can  not 
vote  on  intelligently  unless  we  hear  tlie  amendments  and  hear  the  dis- 
cussion upon  mem,  and  it  may  amount  to  a  neglect  of  public  duty  to 
sit  here  any  more ;  we  can  not  tell. 

The  Chairman.  For  example,  as  we  left  the  Senate  to  return  here 
a  few  moments  ago  reconsideration  of  the  parcel-post  provision  of  the 
Post  Office  bill  had  just  been  moved,  the  Senate  proceeding  with  that. 
We  really  think  it  is  a  higher  duty  for  us  to  go  up  to  the  Senate  and 
be  present  during  the  discussion  of  that,  ana  be  present  during  the 
votes  that  come  along  from  time  to  time,  than  it  is  to  sit  here  for  argu- 
ment in  a  matter  that  is  not  going  to  be  decided  until  the  next  session. 

Mr.  Spelling.  If  I  do  not  satisfy  myself  or  the  committee  at  this 
session,  I  suppose  there  will  be  more  time  at  the  next  session. 

The  Chairman.  You  may  proceed,  Mr.  Spelling. 

STATEMENT  OF  THOMAS  GAEL  SPELLING,  ESQ.,  OF  NEW  TOEK 

CITT. 

Mr.  Spelling.  Mr.  Chairman  and  members  of  the  committee,  I 
f ome  before  you  to  speak  in  support  of  what  is  known  as  the  Clayton 
injunction  bill,  at  the  request  of  labor  organizations  at  the  head  of 
which  is  the  American  Federation  of  Labor,  but  feel  sure  that  what 
I  advocate  is  also  for  the  more  general  welfare. 

This  is  a  very  broad  question  and  very  important.  It  is  hardly 
necessary  for  me  to  tell  wherein  its  importance  consists.  The  counsel 
for  the  opposition  have  shown  you  wherein  its  importance  consists 
from  their  standpoint.  There  has  not  been  a  phase  of  the  differences 
between  capital  and  labor  but  has  been  exploited  by  the  opposition  at 
this  hearing.  The  records  to  date,  containing  exclusively  the  argu- 
ments of  counsel  in  opposition,  which  I  am  expected  to  answer,  in 
addition  to  explaining  the  bill,  occupy  over  400  pages. 

There  is  a  vast  financial  advantage  in  having  the  courts  protect 
what  is  the  basis  of  all  these  injunctions — the  right  to  do  business, 
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SO  called,  Thejr  present  to  the  court  something  called  a  complaint. 
It  is  vague,  lacking  in  legal  requisites,  full  of  defects.  The  judges  do 
not  take  the  time  to  scrutinize  these  complaints.  Then  they  get  a 
restraining  order,  and  usually  get  what  is  in  reality  a  far-reacliing 
injunction  in  the  first  instance  that  commands  or  forbids  the  work- 
ing people  against  whom  the  proceedings  are  instituted  to  refrain 
from  doing  certain  things.  Some  of  these  things,  under  some  certain 
circumstances,  might  be  legally  and  properly  forbidden;  but  using 
that  as  a  nucleus  around  which  to  frame  the  balance  of  the  restraining 
order,  they  forbid  them  to  do  not  only  what  is  illegal,  but  what  men 
ordinarily  do  and  are  entitled  to  do  as  a  constitutional  privilege. 

These  are  some  of  the  abuses  that  are  an  indication  of  that  con- 
dition to  remedy  which  this  bill  is  intended. 

What  the  courst  do,  or  some  of  them — I  do  not  indict  all  the 
courts — even  where  the  court  has  undoubted  jurisdiction,  is  to  enact 
a  species  of  legislation.    That  is  the  very  nature  of  an  injunction.  ^ 
I  will  read  to  you  what  Justice  Baldwin,  of  the  Supreme  CJourt,  said 
about  that  in  Bonaparte  v.  Railroad  Company  (217  Fed.  Cases,  1617) : 

There  is  no  i)ower  the  exercise  of  which  is  more  delicate,  which  requires 
greater  caution,  deliberation,  and  sound  discretion  or  is  more  dangerous  in  a 
doubtful  case  than  the  issuing  of  an  injunction.  It  is  the  strong  arm  of  equity, 
that  never  ought  to  be  extended  unless  in  cases  of  great  injury,  where  courts  of 
law  can  not  afford  an  adequate  or  commensurate  remedy  in  damages.  The 
right  must  be  clear,  the  injury  Impending  or  threatened,  so  as  to  be  averted 
only  by  the  protective  preventive  process  of  Injunction;  but  that  will  not  be 
awarded  in  doubtful  cases  or  new  ones  not  coming  within  well-established 
principles,  for  if  it  issues  erroneously  an  irreparable  injury  is  Intticted  for  which 
there  can  be  no  redress,  it  being  the  act  of  a  court,  not  of  the  party  who  prays 
for  it.  It  will  be  refused  till  the  courts  are  satisfied  that  the  case  before  them 
is  of  a  right  about  to  be  destroyed,  Irreparably  injured,  or  great  and  lasting 
injury  about  to  be  done  by  an  illegal  act. 

That  is  in  a  case  when  the  court  has  undoubted  jurisdiction  to  issue 
an  injunction — this  legislation.  It  is  proposed  in  this  bill  to  provide 
certain  safeguards  at  the  very  outset  when  an  injunction  is  applied 
for.  That  is  in  the  first  section.  These  provisions  to  limit  and 
restrict  the  courts  and  provide  specific  procedure  are  not  as  strict  as 
those  provided  in  the  Constitution,  in  the  rules  of  either  House  of 
Congress  or  any  legislative  body,  to  govern  Senators  and  Members  of 
either  House  in  the  enactment  of  legislation  regularly  enacted.  As 
the  present  law  stands  there  is  no  provision,  eitner  in  the  statute  or 
elsewhere,  to  govern  or  limit  the  courts  in  tnis  matter  of  procediire, 
to  prevent  abuses  in  the  matter  of  issuing  injunctions  and  restraining 
orders. 

It  is  certainly  legitimate  and  proper,  even  in  a  proper  case,  that  the 
courts  should  be  restrained  and  controlled  by  specific  legislation, 
because  when  an  injunction  goes  out  in  a  labor  dispute  against 
strikers  it  indicates  that  some  great  judicial  authority  has  examined 
the  merits  of  the  controversy  between  the  parties  and  decided  against 
one  party,  and  it  has  a  disastrous  effect  in  the  very  nature  of  things. 

PROVISIONS  OP  CJLAYTON  BILL. 

I  read  now  section  263,  being  a  part  of  the  first  section  of  the  bill, 
with  which  you  are  all  familiar : 

Sic.  268.  That  no  injunction,  whether  interlocutory  or  permanent,  in  cases 
other  than  those  described  in  section  266  of  this  title,  shaU  be  issued  without 
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previous  notice  and  an  opportunity  to  be  heard  on  behalf  of  the  parties  to  be 
enjoined,  which  notice,  together  with  a  copy  of  the  bill  of  complaint  or  other 
pleading  upon  which  the  application  for  such  injunction  will  be  based,  shall  be 
served  upon  the  parties  sought  to  be  enjoined  a  reasonable  time  in  advance  of 
such  application. 

But  if  it  shall  appear  to  the  satisfaction  of  the  court  or  judge  that  immediate 
and  irreparable  injury  Is  likely  to  ensue  to  the  complainant  and  that  the  giving 
of  notice  of  the  application  or  the  delay  incident  thereto  would  probably  permit 
the  doing  of  the  act  sought  to  be  restrained  before  notice  could  be  served  or 
hearing  had  thereon,  the  court  or  judge  may,  In  his  discretion,  issue  a  temporary 
restraining  order  without  notice.  Every  such  oixler  shall  be  indorsed  with  the 
date  and  hour  of  issuance,  shall  be  forthwith  entere<l  of  record,  shall  define  the 
injury  and  state  why  it  is  irreparable  and  why  the  order  was  granted  without 
notice,  and  shall,  by  its  terms,  expire  within  such  time  after  entry,  not  to  exceed 
seven  days,  as  the  court  or  judge  may  fix,  unless  within  the  time  so  fixed  the 
order  is  extended  or  renewed  for  a  like  period,  after  notice  to  those  previously 
Berved,  if  any,  and  for  good  cause  shown,  and  the  reasons  for  such  extension 
shall  be  entered  of  record. 

The  formalities  and  safeguards  here  provided  in  section  263,  the 
same  being  amendatory  of  the  section  of  that  number  in  the  Judicial 
Code,  are  only  such  as  are  necessary  in  view  of  what  I  have  already 
set  forth  and  of  what  was  said  by  Justice  Baldwin  in  the  case  cited. 

Section  266a  adds  a  new  section  to  the  code  to  require  security  in 
all  cases,  and  reads  as  follows : 

Sec.  20(>a.  That  no  restraining  order  or  interlocutory  order  of  injunction  shaU 
issue  except  upon  the  giving  of  security  by  the  applicant  in  such  sum  as  the 
court  or  judge  may  deem  proper,  conditioned  upon  the  payment  of  such  costs 
and  damages  as  nuiy  be  incurred  or  suffered  by  any  party  who  may  be  found  to 
have  been  wrongfully  enjoined  or  restrained  thereby. 

I  now  read  from  Foster's  Federal  Practice,  page  753 : 

Later  the  practice — i.  e.,  the  practice  as  to  security — was  extended  to  inter- 
locutory injimctions  granted  upon  notice  to  the  defendant,  first  in  special  cases, 
then  generally;  and  now  they — that  is,  bonds — are  usually  required  as  a  mat- 
ter of  course  in  England  and  in  most  of  the  United  States,  although  in  some  of 
the  circuits  the  Federal  judges  are  accustomed  to  grant  Injunctions  without 
such  requirement. 

Section  266b  of  the  bill  also  adds  a  new  section  to  the  code.  It 
reads  as  follows: 

Sec.  266b.  That  every  order  of  injunction  or  restraining  order  shall  set  forth 
the  reasons  for  the  issuance  of  the  sjime,  shall  be  specific  in  terms,  and  shall 
describe  in  reasonable  detail,  and  not  by  reference  to  the  bill  of  complaint  or 
other  document,  the  act  or  acts  sought  to  be  restrained;  and  shall  be  binding 
only  upon  the  parties  to  the  suit  their  agents,  servants,  employees,  and  attor- 
neys, or  those  in  active  concert  with  them,  and  who  shall  by  personal  service  or 
otherwise  have  received  actual  notice  of  the  same. 

There  can  be  no  greater  justice  than  that  parties  upon  whom  the 
edict  of  a  judge  falls,  often  without  notice,  shall  know  the  exact  con- 
dition in  whicli  it  places  him;  and  there  can  be  no  greater  injustice, 
no  greater  cruelty,  I  might  say,  than  to  impart  to  him  merely  a  vaguie 
or  indefinite  understanding  that  his  past  or  present  conduct  has  been 
already  condemned  by  the  court,  leaving  him  to  guess  as  to  his  proper 
deportment,  groping  in  darkness  with  fear  and  trembling  lest  he  be 
dragged  before  a  single  judge  and  sentenced  to  imprisonment  for  acts 
which  may  have  been  done  in  a  belief  that  he  was  not  answerable 
before  a  court. 

I  can  not  describe  all  the  defects  of  process  by  which  the  parties 
served  are  left  in  doubt  and  perplexity  and  exposed  to  oppression  and 
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injustice.  But  it  is  a  common  bad  practice  to  include  in  these  writs 
and  orders  at  the  end  an  omnibus  or  basket  clause  forbidding  all 
other  acts  of  similar  character,  or  referring  for  further  details  to  the 
prayer  of  the  bill,  in  the  hope  that  anything  which  might  have  been 
omitted  by  the  zealous  lawyer  Avill  be  corrected  by  the  court  when  the 
time  comes  for  punishing  the  party  for  contempt. 

It  is  claimed  that  the  present  practice  offords  ample  safeguards; 
that  there  are  no  precedents  justiiying  the  provisions  of  this  section. 
In  view  of  my  investigation  and  study,  the  results  of  which  I  intend 
laying  before  this  committee,  I  can  scarcely  conceive  of  a  greater 
untruth.  The  present  law  affords  no  security  whatever  against 
vague,  indefinite,  ambiguous,  misleading,  bewilclering  commands  of 
the  courts.  The  Supreme  Court  rules,  which  have  been  again  and 
again  referred  to,  do  not  help  us  any  herein.  They  neither  cover  the 
subject  nor  do  tney  conflict  with  anything  in  tliis  section.  I  will 
not  take  time  to  read  you  the  Supreme  Court  rules,  but  throw  out 
this  challenge,  that  counsel  may  call  any  conflicting  provision  which 
they  can  find  to  the  attention  of  the  committee. 

Among  the  many  authorities  I  might  cite  as  to  what  is  proper, 
commendable,  and  salutary  in  practice,  which  is  no  more  than  is 
aimed  at  in  this  section,  is  Foster's  Federal  Practice,  where  it  is  said, 
at  page  745 : 

The  writ  should  contain  a  concise  description  of  the  pfirtlcnlar  acts  or  things 
in  respect  to  which  the  defendant  is  enjoined,  and  shonld  conform  to  the  direc- 
tions of  the  order  granting  the  Injunction.  ♦  ♦  ♦  The  defendants  ought  to 
be  informed,  as  accurately  as  the  case  iiermits,  what  they  are  forbidden  to  do. 
It  seems  that  a  writ  is  insufficient  which  designates  the  acts  sought  to  be  en- 
joined by  a  reference  to  the  bill,  without  describing  them. 

In  support  of  Mr.  Foster  I  will  cite  Swift  &  Co.  v.  United  States 
(196  U.  S.,  376),  where  it  was  said: 

On  the  other  hand,  we  equally  are  bound  by  the  first  principles  of  justice  not 
to  sanction  a  decree  so  vague  as  to  put  the  whole  conduct  of  the  defendant's 
business  at  the  peril  of  a  summons  for  contempt.  We  can  not  issue  a  general 
injunction  against  all  possible  breaches  of  the  law.  The  general  words  of  the 
injunction  "or  by  any  other  method  or  device,  the  purpose  and  effect  of  which  Is 
to  restrain  commerce  as  aforesaid,"  should  be  stricken  out.  The  defendants 
ought  to  be  informed  as  accurately  as  the  case  permits  what  they  are  forbidden 
to  do. 

That  case  was  followed  in  N.  Y.  N.  H.  &  H.  R.  R.  Co.  v.l.C.  C. 
(200  U.  S.,  404),  the  court  adding  tiiese  words  to  what  was  said  in  the 
Swift  case,  here  especially  significant  and  relevant: 

To  accede  to  the  doctrine  relied  ui)on  would  compel  us,  under  the  guise  of 
protecting  freedom  of  commerce,  to  announce  a  rule  which  would  be  destructive 
of  the  fundamental  liberties  of  the  citizen. 

I  call  attention  to  the  fact  that  the  words  "  or  by  any  other  method 
or  device,  the  purpose  and  effect  of  which  is  to  restrain  commerce  a»5 
aforesaid,"  which  the  court  condemned  and  ordered  stricken  out  as  a 
menace  to  liberty,  are  the  very  words,  or  equivalent  words,  which 
several  opponents  of  this  provision  strenuously  insist  should  be  re- 
tained as  part  of  the  practice  pursued  in  labor  cases.  In  so  insist- 
ing they  confess  themselves  unwilling  to  conform  to  correct  practice, 
as  laid  down  by  the  Supreme  Court,  and  admit  that  a  reprehensible, 
different  practice  has  been  pursued. 
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Members  of  the  committee  have  been  calling  for  some  explanation 
of  the  purpose  of  this  provision.  Some  of  you  may  have  heard  of 
blanket  injunctions.  Whether  you  have  or  not,  the  labor  people 
have,  and  I  would  not  say  that  their  meaning  is  known  to  them, 
because  that  is  something  past  finding  out.  But  they  have  learned 
from  sad  experience  of  their  effect.  Presently  I  shall  exhibit  to  you 
some  specimens  of  the  article,  some  placed  in  the  record  by  Mr. 
Monaghan;  but  first  I  wish  to  call  your  attention  to  what  I  would 
not  call  practice,  but  malpractice,  amounting  to  crime.  It  is  one 
of  the  most  important  phases  of  this  subject,  and  is  alone  a  justifica- 
tion for  all  these  first  three  sections.  I  refer  to  the  devices  and 
tricks  of  injunction  lawyers  by  which  they  wreak  upon  workmen  on 
strike  all  the  disastrous  consequences  of  an  injunction  rightfully 
issued,  but  without  any  basis  of  right,  justice,  or  law,  and  yet  escape 
all  risk  and  responsibility  of  being  themselves  called  to  account,  or 
their  clients  incurring  any  liability. 

In  the  first  place  the  complaint,  though  unusually  voluminous 
and  filled  with  irrelevant  and  immaterial  allegations,  is  defective  in 
material,  essential  specifications.  Such  a  complaint  will  be  pre- 
sented to  a  judge  who  naturally  shrinks  from  going  through  and 
scrutinizing  a  long  document.  He  relies  in  part  upon  the  attorney's 
representations  of  what  he  can  prove  and  issues  a  restraining  order 
already  prepared,  and  that  is  usually  a  drastic,  comprehensive 
injunction,  often  so  stringent  that  it  barely  leaves  the  defendants 
room  to  breathe.  He  serves  the  order  on  a  few  of  the  leaders  among 
those  participating  in  the  trouble  and  takes  care  that  his  sharp 
practice  is  immediately  exploited  in  the  press.  Even  the  leaders 
can  seldom  understand  the  matter,  though  aided  by  such  lawyers  as 
they  are  able  to  employ. 

We  hear  about  disobedience  in  such  cases  and  about  the  necessitv 
of  serving  hundreds  and  thousands  of  men.  It  is  all  moonshine. 
There  may  be  rare  exceptions,  but  as  a  rule  whether  several  or  many 
are  served,  all  hear  of  It,  and  all  are  completely  demoralized  and 
discouraged.  No  matter  how  just  their  side  of  the  dispute,  the  very 
fact  that  a  court  possessing  plenary  and  arbitrary  powers  has  inter- 
fered on  the  other  and  stronger  side,  the  side  of  capitalistic  and 
police  power,  is  an  insuperable  obstacle  to  winning  the  strike.  So 
what  is  the  use  to  appear  and  defend?  Mr.  Monaghan  is  correct, 
at  least  in  his  statement  as  to  the  effect  of  a  restraining  order  or 
injunction. 

It  is  true  that  few  injunction  cases  involving  labor  disputes  are 
reported.  The  first  a<;t  of  the  judge  is  as  destructive  to  the  strike 
as  would  be  a  volley  of  musketry  with  its  incidental  carnage. 

What  becomes  of  the  complaint  or  aifidavits?  It  is  a  subject  that 
some  committee  ought  to  investigate.  As  a  rule  the  complaint  dis- 
appears immediately.  The  clerks  are  usually  very  accommodating 
to  the  attorneys  for  big  employers  of  labor;  besides,  in  some  juris- 
dictions, the  attorneys  are  allowed  to  retain  the  original  papers. 

In  the  course  of  his  argument  Mr.  Monaghan  made  some  very 
broad  assertions  as  to  the  hesitancy  of  the  courts  to  grant  injunctions 
and  their  careful  scrutiny  of  applications.  He  gave  a  surprisingly 
small  number  as  having  been  issued  in  labor  disputes.  Being  pressed 
by  the  committee,  he  admitted  that  his  estimate  was  based  only  on 
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reported  cases.  He  also  admitted  that  in  many  cases  no  report  was 
available.  Of  course  not.  The  injunctions  and  restraining  orders 
against  strikers  run  into  the  hundreds  every  year. 

The  second  clause  of  section  266b  says  of  the  injunction  or  restrain- 
ing order  that — 

It  shall  be  binding  only  on  the  parties  to  the  suit,  their  agents,  servants,  em- 
ployees, and  attorneys,  or  those  in  active  concert  with  them,  and  who  shall  by 
personal  service  or  otherwise  have  received  actual  notice  of  the  same. 

Notwithstanding  all  criticisms  hurled  against  this  provision  by 
learned  and  ingenious  counsel,  I  insist  that  it  embodies  the  law  as  it 
now  is,  according  to  best  authorities,  and  that  to  have  it  otherwise, 
even  if  courts  confined  themselves  to  rightful  jurisdiction,  leaves  the 
way  open  to  intolerable  abuses  and  judicial  tvranny  of  a  character 
which  will,  unless  corrected,  soon  overturn  the  llepuBlic  and  establish 
despotism  on  its  ruins. 

Time  and  again  have  we  been  referred  to  the  Debs  case  as  a  prece- 
dent and  basis  for  the  opposition  to  this  provision.  I  deem  it  worth 
while  to  call  special  attention  to  that  case  again  and  in  this  connec- 
tion: 

It  is  first  to  be  noted  that  the  case  in  the  lower  court  was  not  the 
case  heard  in  the  Supreme  Court.  The  excesses  and  superfluities 
of  the  writ  were  not  before  the  Supreme  Court.  Debs  was  a  party 
named  in  the  writ  and  had  been  served.  No  defect  or  excess  of  any 
pleading  or  process  was  there  involved.     It  was  a  habeas  corpus 

f)roceeding,  and  therefore  necessarily  turned  on  a  question  of  the 
ower  court's  jurisdiction.  I  claim  that  the  order  and  writ  in  the 
lower  court  were  monstrosities,  but  whether  they  were  or  not  is  a 
question  never  judicially  passed  upon  in  that  case. 

In  addition  to  forbidmng  about  everything  that  men  could  con- 
ceive of  or  imagine,  the  order  named  certain  defendants,  of  whom 
Debs  was  one.  and  then  commanded  and  enjoined  "all  other  persons 
whatsoever."  A  learned  commentator,  writing  in  the  Harvard 
Law  Review  of  the  period  (8  Harv.  Law  Rev.,  228)  and  speaking 
dispassionately,  said : 

It  is  difficult  to  see  how  such  injunctions  cjin  PtJind  the  test  of  precedent  and 
principle.  An  Injunction  issues  in  n  civil  suit  to  nny  party  who  hns  been  com- 
plnined  of.  nt  lertst,  Jind  has  hnd  notice  of  the  motion  of  his  adversary.  To  be 
obliged  to  wait  until  the  injunction  hns  been  violated  to  determine  against 
whom  it  was  issued  ought  to  be  enough  to  show  thnt  it  is  not  nn  injunction  at 
all,  but  in  the  nature  of  n  police  proclamjition  putting  the  community  in  gea- 
eral  in  peril  of  contempt  of  court  if  the  i)roclamation  be  disobeyed.  CJourts  of 
equity  were  evidently  not  intended*  to  possess  such  functions,  and  it  must  be 
legretted  that  .Judge  Orosscup.  in  his  most  (•(►mmeudable  eagerness  to  offset  the 
criminal  Inaction  of  fiov.  AltgeUl.  should  have  been  fr>rce<l  to  such  a  legal 
anomaly.  The  jwiwer  f»f  a  court  to  imprison  for  contempt  of  Its  orders  or  of  the 
pers<ms  of  its  judges  is  an  arbitrary  one  at  t>est.  and  to  stretch  It  as  here  in 
the  time  of  disorders  and  almost  panic  in  the  immediate  vicinity  would  seem  te 
show  that  the  court  has  been  deserted  by  the  calm  judicial  temper  which  should 
always  characterize  Its  proceedings. 

But  the  loose,  deplorable,  and  reprehensible  practices  which  this 
provision  condemns  and  would  end  have  been  expressly  condemned 
by  the  Supreme  Court,  both  in  its  rules  and  decisions.  Equity  rule 
48  provides  as  follows : 

Where  the  jiartlt^s  on  either  side  are  very  numerous  and  can  not  without  mani- 
fest inconvenience  and  ojipressive  delays  in  the  suit  be  all  brought  before  it,  the 
court,  in  its  discretion,  may  dispense  with  making  all  of  them  parties  and  may 
proceed  in  the  suit,  having  sufficient  parties  before  it  to  represent  all  the  ad- 
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Terse  interests  of  the  plaintiffs  and  tlie  defendants  in  the  suit  proi^rly  before 
it  But  In  such  eases  the  decree  shall  be  without  prejudice  to  the  rigiits»  and 
claims  of  all  the  absent  parties. 

Scott  r.  McDonald  (105  U.  S.,  107)  was  a  case  arising  under  the 
South  Carolina  dispensary  law.  A  writ  of  injunction  had  been 
Applied  for  to  and  issued  by  the  circuit  court.  The  defendants 
were  certain  parties  named  and  ''  all  other  persons  claiming  to  act  as 
constables,  and  all  sheriffs,  policemen,  and  other  oflScers  tictinj?  or 
claiming  to  act  under  the  South  Carolina  dispensary  law."  When 
that  injunction  came  before  the  Supreme  Court  of  the  United  States 
it  laid  down  a  rule  which  I  claim  is  that  laid  down  in  the  provisions 
of  this  bill  now  under  consideration.    The  court  said: 

The  decree  is  also  objecrioiuible  becjirse  it  enjoins  i)ersons  not  parties  to  the 
suit.  This  is  not  a  vase  where  the  defendants  named  represent  those  not 
named.  Nor  is  there  ftllejr«"d  any  conspiracy  between  the  parties  defendant  and 
other  unknown  parties.  The  acts  complained  of  are  tortious  and  do  not  grow 
out  of  any  connnon  action  or  agreement  between  constables  and  sljeriffs  of  the 
State  of  Sontii  Carolina.  We  have,  indeed,  a  rijjht  to  presume  that  such  odicers, 
though  not  n:'me<l  in  this  suit.  will,  when  advised  that  certain  provisions  of  the 
act  In  question  liave  been  pronoujiced  iniconstitutional  by  the  courts  to  which 
the  Constitntion  of  the  I'nited  States  refers  such  questions,  voluntarily  refrain 
from  enfoz'cing  such  provisions:  but  we  do  not  thinic  it  comimrts  with  well- 
settled  principles  of  eiinity  prcK'eilnre  to  include  tliem  in  an  injunctiou  in  a 
suit  in  which  they  were  not  heard  or  rei)resented,  or  to  subject  them  to  pen- 
•  altles  for  contempt  in  disrejjarding  such  an  Injunction.  (Fellows  r.  Fellows, 
4  John  Chan..  25,  citing  Iveson  v.  Harris,  7  Ves.,  257.) 

The  decree  of  the  court  below  should  therefore  be  amended  by  l>eiug  re- 
stricted to  the  i)arties  name<l  as  plaintiff  and  defendants  mi  the  bill,  i  nd  this 
ih  directed  to  be  done,  and  it  is  otherwise  affirmed. 

Speaking  now  with  especial  reference  to  labor  disputes,  the  unwar- 
ranted comprehensiveness  of  restraining  orders  is  well  designed  to 
defeat  the  rule  as  to  parties  and  drag  into  the  toils  of  litigation  just 
the  number  required  in  order  to  defeat  every  purpose  of  a  strike, 
whether  or  not  those  so  eiune?^hed  have  done  more  than  merely 
assume  a  negative  attitude  by  the  severance  of  relations  and  have 
patiently  and  steadily  preserved  it.  It  is  not  every  lawyer  even  who 
would  ie  able  to  analyze  and  draw  the  line  between  the  legal  dis- 
crepancies in  such  a  case  and  take  the  proper  steps  to  preserve  the 
rights  of  unoffending  persons  held  to  account  as  participants  in 
illegal  conduct  without  l)eing  even  mentioned  by  name  in  the  com- 
plaint or  order.  Is  it  any  wcmder,  then,  that  advantage  has  been 
taken  of  the  h)ose  and  inconsiderate  practice  which  these  representa- 
tive orders  show  the  courts  have  sanctioned,  and  of  which  workiiig- 
men  complain? 

I  will  here  notice  one  or  two  terms  often  loosely  used  by  the  courts. 
•*  Combination  ''  and  '*  conspiracy  "  describe  illegal  associations,  and 
their  meanings  are  the  same  for  all  practicable  legal  purposes.  "Asso- 
ciation" primarily  denotes  an  entirely  legal  combination  between 
the  members.  It  is  often  said,  however,  by  the  courts,  when  a 
body  of  organized  labor  embarks  upon  ai)  undertaking,  that  it  is 
a  combination  or  conspiracy,  an  expression  signifying  that  the  asso- 
ciatiton  itself  has  become  unlawful  or  criminal.  In  legal  essence  all 
illegal  acts  of  the  membership  of  such  an  association,  whether  done 
by  them  singly  or  collectively,  are  perpetrated  beyond  and  outside 
its  pur])oses,  and  should  impose  no  legal  consequence  by  way  of 
injunction  or  otherwise  upon  the  association  as  such  or  upon  its 
members  as  such. 
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In  Pickett  v.  Walsh  (192  Mass.,  572,  589)  the  court  said : 

There  is  a  point  of  prnctlce  which  must  be  noticed.  As  we  have  said,  the 
plaintiflPs  have  undertaken  to  make  three  unincorporated  labor  unions  parties 
defendant.  That  is  an  impossibility.  There  is  no  sn<'h  entity  known  to  tlie  law 
as  an  unincorporatecl  association,  and  consequently  it  can  not  be  made  a  party 
defendant. 

Often  has  this  well-established  rule  of  law  been  completely  over- 
looked or  ignored  in  labor  cases.  That  this  principle  was  willfully 
and  knowingly  violated  in  all  the  cases  in  which  Mr.  Monaghan  was 
counsel  for  complainants  is  seen  by  placing  side  by  side  the  bills  of 
complaint  which  he  placed  in  the  record  and  his  admission  at  page 
58  of  the  hearings,  wnere  he  said : 

We  can  not  sue  the  union  as  a  voluntary  unincoriwrated  ass<K*iation,  because 
there  is  no  statute  upon  the  books  of  the  Federal  Government  which  permits  a 
suk  against  a  voluntary  unincorporated  organization  as  such. 

The  doctrine  of  ultra  vires  should  apply  here  as  in  the  case  of  cor- 
porations. According  to  that  doctrine  illegal  acts  done  by  officers 
and  stockholders  create  personal  liability  only  and  in  no  way  bind 
the  corporation.  But  only  in  rare  instances  have  the  courts*  given 
the  labor  organizations  the  benefit  of  the  application  of  the  doctrine 
and  in  many  cases  have  brought  into  the  litigation  and  held  to  ac- 
count the  entire  membership,  though  the  vast  majority  had  never 
previously  heard  of  the  acts  done  or  had  any  intention  to  participate 
in  doing  them.  In  Buck  Stove  &  Kange  Co.  v.  American  Federation 
of  Labor  and  others  the  boycott  was  instituted  and  prosecuted  by  the 
St.  Louis  Labor  Council,  not  connected  in  any  legal  sense  with  the 
national  organization.  The  officers  of  the  latter  merely  placed  the 
complainant  on  an  unfair  list  in  the  official  magazine.  Not  more  than 
a  few  hundred,  or  at  most  a  few  thousand,  persons  knew  of  the  boy- 
cott. And  yet  the  American  Federation,  as  a  voluntary  association, 
and  each  of  its  million  and  a  half  of  members  were  enjoined  and  ren- 
dered liable  to  punishment  for  contempt. 

That  is  thereifore  a  wise  provision  of  this  bill  which  requires  per- 
sonal notice  to  all  parties  whom  it  is  sought  to  bind  with  orders 
granting  injunctions  and  restraining  orders.  The  doctrine  of  repre- 
sentation has  no  place  here.  Representation  can  only  be  resorted  to 
where  the  parties  have  a  common  property  interest  in  a  fund  or 
specific  property  which  is  the  subject  matter  of  litigation.  There  can 
be  no  common  interest  in  torts. 

In  the  hearings  before  the  House  committee  have  been  placed 
from  time  to  time  various  restraining  orders  and  injunction  writs. 
Altogether,  if  ^ead  here  and  inserted  in  the  record,  they  would  need- 
lessly occupy  much  time  and  space.  A  description  of  their  excesses 
and  omissions  alone  will  suffice  to  show  the  nece^-sitv  for  this  bill. 

The  first  instance  to  be  noticed  is  Kansas  &  Texas  (^oal  Co.  r,  Den- 
ney,  decided  in  the  district  court  for  Arkansas  in  1899.  Here,  as  in 
most  of  such  cases,  no  full  official  report  of  the  case  can  be  obtained 
from  the  published  reports,  but  only  a  mere  memoranda.  The 
trouble  and  expense  of  procuring  certified  copies  of  the  records  have 
had  to  be  resorted  to  in  some  instances.  In  this  case  the  defendants 
(strikers)  were  ordered  to  be  and  were  enjoined  from — 

Con^repatinp  jit  or  near  or  on  the  premises  or  the  pro])erty  of  tlie  Kan$QB  & 
Texas  Coal  Co..  in,  about,  or  near  the  town  of  Huntington,  Ark..  •)r  t^lsewhere.  for 
the  purpose  of  intimidating  its  employees  or  preventing  said  employees  from 
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rendering  service  to  the  KanBiiS  &  Texas  Coal  Co.,  from  iudiiciug  or  coercing,  by 
threats,  intimidation,  force,  or  violence,  any  of  said  employees  to  leave  the  em- 
ployment of  the  said  Kansjis  &  Texas  Coal  Co.,  or  from  In  any  manner  interfer- 
ing with  or  molesting  any  person  or  persons  who  may  be  employed  or  seek  em- 
ployment by  and  of  the  Kansas  &  Texas  Coal  Co.  in  the  operation  of  its  coal 
mines  at  or  near  wild  town  of  Huntington,  or  elsewhere. 

It  will  be  observed  that  a  defendant  in  that  suit  would  render  him- 
self liable  to  punishment  for  contempt  if  he  met  a  man  seeking  em- 
ployment in  a  foreign  country  and  persuaded  him  not  to  enter  its 
service. 

In  the  case  of  Adams  r.  Typographical  Union,  in  the  Supreme 
Court  of  the  District  of  Columbia,  no  mention  was  made  of  the  filing 
of  any  complaint  or  of  any  reason  whatever  why  the  parties  were 
restrained.  Striking  through  the  Typographical  Union,  all  its  mem- 
bers-were dragged  in;  those  who  had  and  those  who  had  not  done 
the  forbidden  acts  were  placed  on  the  same  footing  of  condenmation. 
The  union,  a  mere  word  sign  in  a  legal  sense,  was  impleaded  as  a 
defendants  We  find  in  the  order  this  broad,  almost  limitless  com- 
mand and  prohibition — 

from  interfering  with  any  of  the  complainants  in  the  conduct  of  their  busines 
for  the  purpose  of  preventing  them  from  conduct ing  the  same  hi  their  own  lawful 
way. 

Also  this: 

Such  injunction  to-iemain  in  force  during  the  i)endeni*y  of  this  proceeding,  or 
until  the  further  order  of  the  court. 

This  was  n(»t  a  I'estraining  order,  but  an  injunction  issued  at  and 
upon  filing  the  complaint.  There  is  not  a  word  in  the  complaint  in 
the  case  about  loss  or  financial  detriment  to  result  from  the  acts  of 
the  defendantfc^.  It  is  also  observable  that  the  order  c(mtained  not  a 
word  to  show  why  it  was  issued,  not  even  a  mention  of  the  filing  of  a 
complaint.  It  gave  the  parties  no  day  in  court  for  the  purpose  of 
getting  rid  of  it,  nor  was  any  other  relief  prayed,  other  than  the  ad- 
vantage to  accrue  to  complainants  by  the  issuance  of  the  injimction. 
There  have  been  many  such  orders  and  injunctions  issued,  in  the  first 
instance,  here  in  the  District. 

In  the  Bucks  Stove  and  Range  case  the  order  was  so  long  and 
involved  that  a  busy  man  would  almost  prefer  paying  a  fine  to  hav- 
ing to  read  it.    Among  other  matters  were  these  worrls: 

And  from  interfering  in  iiny  manner  with  the  sale  of  the  product  of  the  com- 
plainant's fnctory  <)r  Imsiru'ss  by  defendants,  or  by  any  other  person,  firm,  or 
corporation. 

Now.  if  one  of  the  million  and  a  half  persons  dragged  in  by  using 
the  associate  name  or  anyone  else  had  a  stove  or  range  to  sell,  he  was 
forbidden  to  tell  a  prospective  purchaser  that  it  was  a  better  article 
than  that  offered  by  the  complainant,  much  less  could  he  tell  him  that 
complainant  was  unfair  to  labor.    They  were  forbidden — 

from  declaring  or  threatening  amy  boycott  against  the  complainant  or  its  busi- 
ness or  the  product  of  its  factory. 

Such  a  clause  is  clearly  forbidden  by  the  Supreme  Court  in  Swift  & 
Co.  V,  United  States  and  in  the  Chesapeake  Coal  case,  which  I  have 
heretofore  cited. 

But  if  the  goods  were  of  inferior  quality  the  defendants  could  not 
mention  that  fact  to  their  friends  or  relations;  neither  the  American 
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Federation  of  Labor  nor  any  of  its  members  could  declare  a  primary 
boycott  against  the  complainant  for  any  cause.  I  note  that  the  com- 
plaint was  projected  on  the  theory  of  a  secondary  boycott,  and  toward 
the  close  we  have  in  the  restraining  order  this  sweeping  overlapping 
clause : 

And  from  in  any  manner  whatsoever  inipiKlin;;.  «)bstnKting.  interfering  with, 
or  restraining  the  complainaut's  business,  trade,  or  commerce. 

This  also  was  the  excess  which  the  court  in  the  Swift  and  the 
Chesapeake  Coal  cases  condemned  as  dangerous  to  personal  liberty. 

I  will  not  go  into  the  details  of  the  Alaska  case,  since  we  are  not 
much  surprised  at  anything  happening  there.  But  the  order  had 
all  the  usual  excesses,  including  the  usual  catchall  clause  running  to 
the  end  of  time  and  covering  all  possible  activities  of  the  defendants. 
It  also  assumed  to  drag  in  all  tne  members  of  the  union,  wherever 
the^  might  be  or  however  circumstanced,  by  the  simple  expedient 
of  impleading  the  union  as  a  defendant. 

In  the  Massachusetts  case  it  will  be  noted  that  the  union  was  im- 
pleaded according  to  the  usual  bad  practice ;  and  with  the  Supreme 
Court's  decision  m  Pickett  v.  Walsh  staring  them  in  the  face,  too. 
This  order  enjoins  them — 

To  desist  and  refrain  from  interfering  with  the  business  of  the  complainants, 
or  any  of  them,  l)y  the  use  of  threats,  force,  or  intimidation,  with  anyone  seek- 
ing employment  with  any  of  the  complainants  or  their  agents,  or  by  the  use  of 
promises  to  pay  board,  etc. 

The  order  here  fails  to  state  that  any  complaint  had  been  filed,  but 
*^  whereas  it  has  been  represented  unto  us  by  the  complainants,'' 
naming  them,  ^'  that  the  said  complainants  have  exhibited  a  bill  of 
complaint,"  etc.  No  complaint  in  such  a  case,  under  any  correct 
system  of  pleading,  could  possibly  have  shown  a  cause  of  action  in 
more  than  one  complainant,  and  yet  here  were  a  dozen  joined,  no 
doubt  with  a  view  to  overawing  the  defendants  into  submission* 

The  order  in  the  West  Virginia  ca.se  (Hitchman  C.  &  C.  Co.  v. 
Mitchell  et  al.)  possesses  the  vice  of  not  containing  the  name  of 
either  complainant  or  defendant.  It  is  more  in  the  form  of  a  procla- 
mation by  a  military  commander  or  provisional  governor  of  a  con- 
quered province  in  war  times  than  anything  I  can  think  of.  Under 
tnat  order  it  would  have  been  dangerous  for  any  member  of  the 
union  to  have  made  any  statement  or  representation  whatever  about 
the  complainant  or  complainant's  business  to  anyone  seeking  employ- 
ment with  the  complainant,  even  if  the  person  seeking  employment 
had  asked  for  information.  It  was  what  might  be  termed  a  roving 
injunction,  calculated  to  catch  and  bind  anyone  upon  whom  it  might 
be  served  or  to  whose  attention  it  might  be  called. 

I  will  not  attempt  to  make  extracts  from  it.  It  is  all  so  bad  that 
I  would  not  know  where  to  begin  or  end.  It  was  issued  by  United 
States  Judge  Dayton  and  is  attested  by  the  clerk  of  his  court,  though 
not  signed  by  the  judge.  That  thing  was  entitled  and  styled  a 
restraining  order,  but  had  all  the  terms  and  legal  effect  to  be  found 
in  any  permanent  injunction.  Its  drastic,  far-reaching,  and  strin- 
♦rent  prohibitions  were  introduced  with  the  words  "  It  is  therefore 
adjudged,  ordered,  and  decreed  by  the  court,"  etc.  There  is  not  in  it 
a  line  or  word  to  inform  the  reader  as  to  the  offenses  or  wrongs 
charged  against  them.    There  was  no  notice  or  order  or  opportunity 
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to  show  cause  why  the  order  should  not  stand  until  the  day  set  for 
final  hearing,  nor  any  way  to  get  rid  of  it  upon  any  ground  until  the 
end  of  a  protracted  and  expensive  litigation.  And  in  order  to  make 
the  destruction  of  the  rights  of  the  defendants  all  the  more  complete 
and  certain,  the  hearing  was  set  2  months  and  21  days  after  the  date 
of  its  issuance. 

Before  discussing  in  detail  the  court  records  produced  by  Mr. 
Monaghan,  attorney  for  the  founders'  association,  I  will  call  atten- 
tion to  the  showing  of  the  recx)rds  produced  by  him  with  reference  to 
the  practice  which  has  characterized  the  conduct  of  such  cases.  In 
the  first  place  we  note  that  each  and  every  attorney  for  an  industrial 
corporation  denies  emphatically  that  any  court  has  in  any  instance 
abused  its  power  or  exceeded  its  jurisdiction,  and  has  asserted,  appar- 
ently with  entire  candor,  that  the  most  that  can  be  imputed  to  the 
judges  is  an  occasional  error  or  irregularity. 

Mr.  Monaghan  admitted  that  some  injunctions  and  restraining 
orders  had  issued  of  which  he  would  be  unable  to  obtain  any  data  or 
record.  That  sounds  a  little  strange  to  those  familiar  with  the  essen- 
tials of  proper  and  regular  court  procedure.  But  those,  at  any  rate, 
who  know  the  reckless  and  oppressive  uses  of  injunctions  in  labor 
disputes  are  not  surprised.  It  often  happens  that  they  get  a  drastic 
order  or  injunction,  and  then,  after  it  has  done  its  deadly  work,  it 
disappears. 

Mr.  Monaghan  thought  ho  could,  at  any  rate,  produce  a  certain 
number  of  records,  and  in  response  to  the  urgent  request  of  the  com- 
mittee, promised  to  produce  34  at  least.  He  produced  and  placed  in 
the  record  just  8  complaints,  and  restraining  orders  and  injunctions 
to  the  number  of  15.  It  is  fair  to  assume  that  he  did  not  discriminate 
against  his  clients  or  himself  in  making  the  selections.  Althouffh 
those  he  was  unable  to  locate  and  produce  may  be  worse  than  those  ne 
has  placed  in  the  record.  T  do  not  care  to  see  them.  These  are  bad 
enough.  Those  produced  bear  internal  evidence  of  having  been  pre- 
pared by  competent  and  painstaking  lawyers  in  Cincinnati  seeking: 
to  make  the  best  possible  showing  with  such  materials  in  the  way  of 
facts  as  were  available.  And  yet  how  utterly  lacking  in  essential 
allegations  a*s  a  basis  for  the  exercise  of  equitable  jurisdiction  through 
the  extraordinary  strong-arm  process  of  injunction ! 

First,  we  have  the  complaint  in  the  Greenwald  Co.  case,  upon 
which  an  injunction  was  granted  by  a  judge  of  the  superior  court  at 
Cincinnati.  It  recites,  of  course,  that  the  complainant  has  large  cap- 
ital, large  business,  and  employs  a  large  number  of  men,  allegations 
which  are  always  deemed  important  by  the  counsel  who  prepare  and 
judges  who  issue  these  writs.  It  impleads  three  labor  unions  as 
defendants,  and  through  that  contrivance  drags  in  their  members  to 
the  number  of  hundreds,  perhaps  thousands,  as  parties  to  a  complaint 
charging  criminal  conspiracy,  most  of  whom  must  have  resided  at  a 
distance  and  have  been  utterlv  innocent  of  knowledge  of  the  acts 
charged,  or  even  of  the  situation  at  the  scene  of  the  dispute.  The 
nearest  approach  to  a  charge  of  trespass,  hence  the  only  threatened 
injury  to  a  property  right,  found  in  the  complaint  is  that  the  defend- 
ants selected  and  detailed  "  large  numbers  of  persons  called  pickets 
to  constantly  watch  and  beset  the  approach  to  plaintiff's  foundry,-' 
without  stating  whether  the  congregating  was  in  the  street  or  on 
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private  property  with  the  owner's  consent;  whether  it  was  near 
the  entrance  or  a  mile  away. 

But  the  real  grievance,  as  is  plainly  seen  by  reading  the  complaint, 
is  the  charge  that  the  union  was  on  strike  ""and  their  officers,  asso- 
ciates, and  confederates  are  all  combining  and  confederating  to- 
gether for  the  purpose  of  preventing  the  employees  of  plaintiff,  who 
are  desirous  ox  working,  from  continuing  in  its  employ,  and  also  of 
preventing  others  from  entering  the  employment  of  plaintiff." 

It  is  not  necessary  to  attempt  to  analyze  or  to  point  out  the  weak 
features  of  the  two  other  complaints — one  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Kentucky  and  the  other  in  the 
United  States  Circuit  Court  for  the  Southern  District  of  Ohio.  They 
are  open  to  the  same  criticism,  not  differing  in  essentials  from  that 
just  noticed.  Nor  is  it  necessary  to  discuss  orders  or  injunctions 
issued  on  the  complaints  further  than  to  speak  of  their  vagueness. 
lack  of  comprehensiveness,  and  the  utter  recklessness  and  disregard 
for  justice,  legal  formalities,  and  private  rights,  of  which  they  con- 
tain conclusive  proof. 

I  have  also  before  me,  as  part  of  the  House  hearings,  the  complaint 
in  Hitchman  Coal  &  Coke  Co.  ^^  John  Mitchell  and  others.  This 
complaint  is  exceedingly  profuse,  setting  forth  many  transactions, 
industrial  conditions,  and  isolated  acts  of  individuals  in  different 
parts  of  the  country,  but  falling  as  far  short  of  an  injury  to  any 
property  or  property  right  as  if  the  pleader  were  describing  the  inci- 
dents of  a  political  campaign  and  its  effect  on  business.  This  com- 
plaint is  a  slight  variation  from  the  usual  form  in  the  matter  of 
parties.  Instead  of  making  the  half  dozen  large  labor  organizations 
parties  defendants,  it  seeks  to  bring  in  their  memberships,  whether 
within  the  judicial  district,  in  the  Eastern  or  Western  States,  or  in 
Alaska,  ana  to  subject  them  to  the  order  then  and  there  made,  by 
suing  their  officers  in  a  representative  capacity.  This  is  merely  a 
slight  variation  of  the  abuse  of  process  and  of  fraudulent  and  bogus 
procedure. 

The  charges,  as  you  would  see  if  you  examined  the  complaint,  are 
of  acts  and  conduct  forbidden  by  the  order  on  the  sole  ground  df 
their  unlawfulness.  The  legal  mind  can  not  conceive  of  such  a  thing 
as  proceeding  by  representation  in  such  a  case.  It  is  a  maxim  of  the 
law  that  there  can  not  be  an  agency  created  to  violate  the  law,  nor 
any  such  thing  as  joint  recovery  against  or  joint  liability  of  tort 
feasors,  nor  can  individuals  be  joined  as  parties  defendant  in  such  a 
case,  unless  they  be  shown  to  have  conspired  together  as  such,  or  to 
have  acted  or  to  be  acting  in  concert.  But  you  will  search  in  vain 
through  this  complaint  to  find  an  allegation  showing  a  coming  to- 
gether in  any  act  of  illegality  such  as  would  either  show  concert  of 
action  or  anything  upon  which  to  proceed  against  them,  except  the 
bare  fact  that  those  named  were  officers  of  labor  organizations  and 
that  the  vast  number  not  designated  by  any  name  were  members  of 
such  organizations. 

The  prayer  simply  asked,  in  minute  detail,  for  restraint  and  pro- 
hibition upon  every  act  and  proceeding  conceivable  or  which  could  be 
imagined  tending  toward  success  of  the  unionists  in  their  attempt  to 
unionize  the  miners  in  that  region  and  improve  the  deplorable  con- 
ditions there  existing,  and  the  order  followed  the  prayer,  with  a  few 
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extra  dashes  and  colors.  If  obeyed  according  to  its  letter  and  spirit, 
it  completely  stilled  the  tongues  and  paralyzed  every  activity  of  the 
defendants  and  of  their  associates  and  sympathizers.  No  one  reading 
the  record  can  fail  to  see  that  neither  the  corpus  nor  the  possession  of 
property  was  endangered  or  threatened,  and  that  the  sofe  purpose  of 
the  proceeding  was  to  exile  from  the  district  all  not  willing  to  re- 
nounce their  union  connections  and  peacefully  and  submissively  ac- 
cept employment  with  the  company  on  its  own  terms  and  conditions. 

Such  complaints  and  orders  have  common  phases,  features,  and 
purposes.  The  injury  to  property  is  seldom  the  thing  sought  to  be 
provided  against,  nor  is  the  protection  of  property  or  property  rights 
the  object  in  view.  Organized  strikers  always  respect  property  ri^ts. 
They  seldom  even  disturb  peaceful  possession.  The  purpose  of  these 
suits  is  the  unfair  use  of  a  powerful  weapon  against  labor's  side  in 
these  legitimate  trade  conflicts.  "* 

Rule  86  of  the  Supreme  Court,  placed  in  the  Senate  hearings  at 
page  68,  contains  notning  in  conflict  with  the  j)rovisions  of  this  sec- 
tion, and  the  two  Supreme  Court  decisions  which  I  have  cited  may 
be  treated  as  a  proper  construction  of  the  rule. 

IRREGULARITIES  IN  PARTIES  DEFENDANT. 

I  wish  now  to  point  out  in  a  more  general  way  than  heretofore  the 
evils  which  have  resulted  and  are  likely  to  continue  to  result  in  the 
matter  of  parties  defendants.  Men  have  been  haled  before  courts 
and  fined  and  imprisoned  for  acts  which,  though  within  the  terms  of 
an  injunction,  were  not  necessarily  connected  with  the  controvert 
between  the  parties. 

It  is  obvious  that  in  such  a  case  the  judge  assumes  jurisdiction  to 
try  the  party  without  indictment,  information,  or  jury,  himself  tihe 
sole  judge  oi  the  party's  guilt,  and  his  will,  sometimes  his  prejudice 
or  passion,  the  measure  of  punishment.  It  is  also  clear  that  such  a 
practice  might  be  so  extended  that  jury  trials  and  the  usual  formali- 
ties in  criminal  cases,  always  deemed  essential  to  the  preservation  of 
freedom,  might  be  entirely  eliminated,  especially  in  times  of  strife 
and  excitement,  and  each  iudge  of  a  court  of  equitable  powers  become 
an  absolute  sovereign  within  nis  domain. 

Much  needless  fear  is  exhibited  by  Mr.  HSnes,  counsel  for  certain 
railroads,  because  of  the  alleged  difficulties  of  obtaining  the  names  of 
those  who  are  to  be  enjoined  and  of  procuring  service  upon  them 
where  a  railway  strike  occurs.  His  information  with  respect  to  the 
mode  of  living  of  railway  employees  and  their  residential  status 
appears  to  me  more  limited  than  that  of  the  average  citizen  having 
no  connection  with  railroad  business. 

He  grossly  exaggerates  the  difficulties  and  inconveniences  of  reach- 
ing and  serving  those  whom  it  is  found  or  thought  necessary  to  serve 
in  the  issuance  of  an  injunction  or  restraining  order.  The  facts,  as 
any  railway  employee,  except  perhaps  Mr.  Hines,  knows,  are  that  the 
nature  of  the  employment  is  such  that  permanency  of  residence  is 
absolutely  necessary  in  the  case  of  any  employee  whose  employment 
is  not  merely  temporary  and  free  from  personal  responsibility. 
Moreover,  there  can  never  be  the  slightest  difficulty  in  getting  their 
names  and  addresses.    It  wQuld  be  shown  by  the  pay  rolls.    Nor 
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is  there  anything  in  the  assertion  that  the  operations  of  a  railway 
strike  extend  over  an  extensive  territory.  Such  is  seldom  the  case; 
but  even  where  that  condition  exists  the  inconvenience  of  getting 
service  is  negligible.  With  respect  to  such  acts  of  vandalism  as 
damaging  engines  and  boilers  and  separating  cards  attached  to 
freight  cars,  no  injunction  could  anticipate  them,  no  matter  how 
completely  or  promptly  served. 

Passing  on,  I  wish  to  say  to  the  committee  that  I  have  thus  far 
spoken  somewhat  of  legitimate  and  proper  resorts  to  this  jurisdiction 
and  somewhat  of  irregularities.  But  when  we  have  created  Federal 
courts,  and  one  of  the  judges  appointed  to  preside  in  them,  in  viola- 
tion of  the  rights  of  the  parties,  because  or  a  wrong  sense  of  social 
duty,  because  of  the  violation  of  the  fundamental  principles  and  dis- 
tinctions well  settled  as  a  basis  of  the  jurisdiction  between  property 
and  personal  rights,  issues  an  injunction  to  protect  personal  rights, 
then  you  have  started  on  the  road  to  a  complete  disintegration  oi 
society  and  the  overthrow  of  our  institutions;  because  a  judge  without 
limitations  and  with  a  wrong  view  of  social  duty,  a  wrong  view  of  the 
fundamental  principles  of  law,  is  simply  a  sovereign.  His  power  is 
more  dangerous  than  that  of  any  unscrupulous  monarch  on  the  face 
of  the  earth,  and  such  a  judge  can  not  be  found  in  any  country  outside 
of  the  United  States. 

It  is  not  necessary  for  me  to  so  characterize  any  particular  judge, 
or  to  say  that  any  particular  judge  deserves  to  be  so  characterized. 
I  speak  of  the  bias,  the  practice,  and  the  tendency. 

Counsel  for  the  opposition  know  full  well  the  harm  of  this  usurpa- 
tion. There  is  no  definition  in  this  bill  of  property  or  property  rights, 
but  they  have  made  that  subject  the  beginning  and  ending  of  every 
argument.  It  seems  they  are  trying  to  erect  a  Dulwark  here  of  argu- 
ment so  as  to  have  the  whole  question  prejudged,  for  well  do  they 
know  that  so  important  and  vital  a  question  must  be  settled  sooner 
or  later. 

Senator  Nelson.  I^  it  your  idea,  Mr.  Spelling,  that  it  is  only  prop- 
erty or  property  rights,  as  distinguished  from  personal  rights,  that 
are  entitled  to  protection  by  injunction  in  any  case? 

Mr.  Spelling,  It  is  not  only  my  idea,  but  my  settled  conviction. 
If  there  is  any  proposition  in  the  law  upon  which  I  can  take  my  stand 
and  feel  I  am  on  sure  ground,  it  is  that ;  and  I  am  not  lacking  in  au- 
thority. It  was  so  well  settled  centuries  ago  that  the  courts  ceased  to 
refer  to  it.  There  are  plenty  of  English  authorities,  but  the  gentle- 
men in  opposition  do  not  bring  them  forward  here.  There  are  also 
plenty  of  American  authorities. 

There  was  a  long  period  in  which  there  was  no  departure  from  the 
rule  that  equitable  jurisdiction  was  limited;to  property  rights,  and  in 
one  case — ^yes,  in  two  or  three  cases — in  Kidd  v,  Horry  (28  Fed.  Rep., 
774),  by  Mr.  Justice  Bradley,  and  in  the  National  Protective  Associa- 
tion V,  Gumming  (170  N.  Y.,  315),  by  Mr.  Justice  Parker,  of  the  New 
York  Court  of  Appeals,  and  in  other  cases,  the  way  some  of  the  courts 
^ot  wrong  on  that  prmjosition  was  pointed  out.  I  will  give  a  quota- 
tion from  the  case  of  Kidd  v.  Horry. 

It  will  be  found  upon  close  scrutiny  of  the  cases  that  in  many  of 
the  State  cases  where  injunctions  were  issued  in  labor  cases  the  juris- 
diction was  acquired  under  statutes  expressly  conferring  the  juris- 
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diction,  and  that  they  found  sanction  in  the  decisions  of  the  English 
courts,  which  was  likewise  conferred  by  statute.  And  the  Federal 
judges  in.  I  dare  say,  the  most  of  the  cases  overlooked  this  fact  and 
based  their  decisions  on  precedents,  which,  if  they  had  been  closely 
scrutinized,  would  have  been  found  not  authoritative. 

The  English  statute,  after  which  some  of  the  State  statutes  are 
patterned,  reads  in  part  as  follows: 

In  aU  breaches  of  ccTitiact  or  other  injury  where  the  iiarty  injured  Is  entitled 
to  niaint.'iii  r.m]  Las  brcnij^'ht  an  action  he  may  claim  a  writ  of  injunction  against 
the  repetition  or  continuance  of  such  breach  of  contract  or  Injury,  etc. 

In  part.  Justice  Bradley  said  (in  Kidd  v,  Horry) : 

As  the  hif?h  conrr  of  Justice  esUiblished  by  the  Judicature  act  of  1873  was  an 
amalgamation  of  all  the  courts  of  original  Jurisdiction  of  Westminster  Hall,  in- 
cluding: the  c<»urt  of  cluiii  try,  which  became  merely  one  of  the  divisions  of  the 
high  court,  it  foll(»ws  Hi.it  the  court  of  chancery  became  investe<l  with  the  Juris- 
diction which  was  given  to  the  common-law  courts  by  the  common-law  procedure 
act  of  1854.  and  hence  b»'came  invested  with  the  power  to  grant  injunctions  to 
prevent  the  continuanc«:»  or  repetition  of  an  injury  which  was  actionable  In  any 
court  and  for  which  an  ;.ction  was  brought,  although  the  jwwer  to  grant  Injunc- 
tion in  cases  of  libel  wms  resisted,  in  several  instances,  by  very  high  authority, 
as  in  the  case  of  Prudential  Assurance  Co.  v.  Knott  (10  Ch.  A  pp..  142  >.  by  I^ord 
Chancellor  Cairns  and  Lord  Justice  James,  and  in  that  of  Berldow  r.  Beddow 
(9  Ch.  r>iv..  89,  by  Sir  George  Jessel.  The  practice  of  issuing  such  injunctions, 
how^ever.  finally  prevailed. 

This  statute  law  of  Great  Britain  is  sufficient  to  ac(*ount  for  the  English  cases 
relied  on  by  the  complainant  and  is  undoubtedly  the  basis  on  which  they  really 
stand. 

The  error  in  the  first  of  these  decisions  occurred  in  the  same  way 
that  most  erroneous  decisions  are  given — that  is,  by  overlooking  fun- 
damental principle  and  failing  to  reexamine  the  ancient  and  well- 
established  boundaries  of  the  jurisdiction.  If  we  go  back  to  the 
period  of  the  struggles  between  the  law  and  chancery  courts,  we  find 
the  limitation  of  equity  in  injunction  cases  to  property  and  property 
rights  often  referred  to  and  discussed. 

Subsequently  it  was  so  well  understood  that  it  was  deemed  neces- 
sary to  only  occasionally  refer  to  it.  Bulwarks  of  erroneous  deci- 
sions have  been  erected  on  other  subjects  to  be  subsequently  demol- 
ished. Some  isolated  erroneous  decision  was  tamely  and  blindly 
followed  as  a  precedent  without  investigation  as  to  whether  it  was 
sustained  by  principle  or  not,  the  supposed  exigency  or  hardship  of 
a  case  before  the  court  being  elaborated  and  the  precedent  being 
accepted  as  binding,  or,  if  not  binding,  at  least  strongly  persuasive. 

If  in  the  course  of  what  I  say  here  I  appear  to  go  outside  the  real 
issue,  this  is  my  answer,  that  by  showing  hereafter  that  the  courts 
possess  no  jurisdiction  to  enjoin  anv  other  injuries  than  those  threat- 
ened to  property,  such  showing  nas  been  made  necessary  by  the 
course  in  argument  of  the  opposition,  and  questions  propounded  by 
members  of  the  committee.  Such  showing  is  not  a  case  of  proving 
too  much,  but  a  caSe  in  which  the  greater  includes  the  less. 

It  can  not  be  doubted  that  some  of  the  wrongs  to  labor  by  excesses 
of  jurisdiction  are  due  to  willful  perversion  of  judicial  authority,  but 
it  IS  evident  that  most  of  them  are  attributable  to  a  false  view  of 
social  duty. 

The  attitude  of  the  courts  of  whose  conduct  complaints  have  been 
made  has  all  th^^  dangers  and  vices  of  the  most  obnoxious  paternalism. 
Such  courts  have  accepted  the  abstract  right  to  do  or  to  continue 
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business,  which  because  of  its  universality  is  clearly  seen  to  be  merely 
personal,  as  a  property  right,  vested  in  one  class  to  the  exclusion  of 
others.  Hence,  in  protecting  it  by  injunction,  in  excess  of  jurisdic- 
tion they  are  not  exercising  a  iudicial  function  at  all,  but  enacting 
destructive  legislation  for  the  benefit  of  one  class  and  directing  it 
against  another.  And  this  is  a  complete  answer  to  the  objection,  so 
often  repeated  here  in  argument,  that  this  bill  proposes  legislation  in 
the  interest  of  a  class. 

The  right  asserted  by  the  interests  here  arrayed  in  opposition  to  the 
bill  is  not  mereljr  that  of  doing  business,  but  of  continuing  business 
under  all  conditions  and  circumstances,  exclusive  of  the  rights  of 
others,  and  though  the  exercise  of  it  may  mean  the  subordination  of 
all  other  rights.  Take  for  illustration  the  case  of  Buck's  Stove  & 
Eange  Co.  against  the  American  Federation  of  Labor  and  others. 

The  evidence  in  that  case  showed  strong  provocation  for  the  hos- 
tility on  the  part  of  organized  labor  toward  the  plaintiff.  There 
was  not  only  a  dispute  of  long  standing  concerning  the  hours  of 
service  in  the  works,  but  plaintiff's  president  was  at  the  head  of  the 
national  organization  whose  avowed  purpose  was  to  oppose  nearly 
all  that  union  labor  stands  for,  and  that  ne  held  official  positions  in 
other  organizations  of  employers  in  his  own  line  of  production  whose 
by-laws^  provided  for  various  forms,  not  only  of  resistance,  but  ol 
aggressive  action  hostile  to  the  unions.  Under  the  circumstances, 
the  action  taken  by  the  labor  organizations  against  the  plaintiff 
might  have  been  fairly  considered  a  legitimate  battle  of  trade,  with 
which  a  court  of  equity  should  not  have  interfered.  The  feature  of 
that  case  which  is  pertinent  here  is  the  viewpoint  of  the  court  which 
granted  an  injunction  against  the  defendants. 

Among  the  objects  which  the  president  and  representative  of  the 
plaintiff  in  the  case  proposed  to  accomplish  in  the  labor  field  was  the 
maintenance  of  the  "  open  shop  "  of  wnich  his  company's  plant  was 
an  examplar. 

In  dealing  with  its  customers,  that  company  insisted  upon,  and  had 
succeeded  in  establishing  the  "  closed  shop  " ;  that  is  to  say,  it  made 
a  contract  with  just  one  dealer  and  no  more  in  each  town  or  city  in 
the  country,  and  bound  the  customer  to  deal  in  its  goods  exclusively. 
And  it  was  this  right  for  which  it  sought  and  obtained  the  court's 
protection.  The  court  saw  nothing  wrong  in  the  exclusion  by  con- 
tract or  combination  between  it  and  a  dealer  in  each  community  of 
all  competition,  and  the  acquisition  of  the  power  to  compel  worMng- 
men  ana  all  others  to  pay  its  prices  or  go  without  stoves  and  ranges. 
But  when  the  union  men,  to  whom  that  company  denied  the  right  of 
establishing  fair  and  reasonable  hours,  refused  to  patronize  it,  and 
asserted  the  right  of  free  speech  and  freedom  of  the  press  in  calling 
attention  to  its  unfairness,  the  court  concluded  that  was  not  per- 
missible, and  that  it  should  be  prevented,  even  if  to  prevent  it  re- 
quired the  exertion  of  all  the  powers  of  the  court 

The  plaintiff  in  that  case  was,  in  all  other  respects,  without  protec- 
tion from  external  forces  in  competitive  enterprises.  Other  manu< 
facturers  to  the  number  of  more  than  60  were  in  the  market,  each 
competing,  at  least  with  respect  to  the  volume  of  trade,  through  the 
exclusive  contract  plan  probably  and  otherwise,  eacn  seeking  to 
establish  a  "  closed  shop  "  for  itself  in  each  town.    But  they  were  all 
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members  of  the  Stove  Founders'  National  Defense  Association, 
which  exhibits  strong  hostility  to  organized  labor  in  its  by-laws- 
Here  they  stood  united ;  but  all  the  members  were  otherwise  in  com- 
petition, each  with  the  other.  The  courts  afford  no  remedy  asainst 
this  competition,  and  we  consistently  maintain  that  they  should 
afford  none.  And  yet  the  court  forbade  by  injunction  labor  from  re- 
sorting to  effective  means  of  competition  for  a  fair  division  of  the 
joint  product  of  capital  and  labor. 

The  agents  of  each  of  the  sixty-odd  manufacturers  were  free  to 
make  whatever  representations  they  pleased,  truthful  or  untruthful, 
about  plaintiff's  goods,  and  thus  to  boycott  it,  if  you  please,  to  the 
fullest  extent,  and  thus  narrow  its  market  and  destroy*  its  business, 
and  to  do  this  from  purely  selfish  or  vindictive  motives.  Against  all 
this  the  plaintiff  had  never  thought  of  seeking  an  injunction,  and  if 
one  had  been  sought  the  courts  would  have  treated  the  application  as 
an  absurdity. 

But  when  union  labor,  seeking  the  establishment  of  better  condi- 
tions for  its  members  and  acting  in  its  own  interest  in  pursuit  6f  its 
legitimate  objects,  laid  down  a  fair  condition  upon  which  it  would 
patronize  the  plaintiff  and  declared  that  until  the  condition  was 
accepted  it  would  withhold  its  patronage,  its  entire  membership  was 
enjoined  from  maintaining  even  this  negative  attitude  toward  the 
plaintiff.  In  other  words,  only  one  thing  was  deemed  important  in 
that  case,  only  one  consideration  seems  to  have  moved  the  court,  and 
that  was  the  successful  continuance  of  the  plaintiff  in  business,  the 
preservation  of  the  market  for  it,  at  all  events,  regardless  of  the  inter- 
ests and  opinions  of  the  members  of  the  unions,  who  were  the  prin- 
cipal retail  purchasers  of  its  product,  as  to  whether  it  was  entitled  to 
a  continuance  of  their  favor. 

And  that  case  is  fairly  illustrative  of  many  others. 

JUDICIAL  GUARANTIEB   AGAINST  HAZARDS   OF  BUSINESS. 

The  courts,  supposedly  the  representatives  of  the  Government  and 
handmaids  of  public  justice,  are  thus  guaranteeing  to  a  certain  class 
immunity  against  the  ordinary  vicissitudes  and  hazards  of  business. 
And  they  are  doing  this  in  a  country  of  supposed  equals,  and  in  order 
to  do  it  they  are  robbing  hundreds  and  thousands  of  men  of  their  lib- 
erties. They  are  meantime  establishing  a  preferred  class,  a  business 
despotism,  and  exempting  the  membership  of  that  class  from  some  of 
the  difficulties  and  opposmg  forces  which  they  would  have  to  encoun- 
ter if  recognition  were  given  to  the  principle  of  equality  before  the 
law  and  impartiality  in  the  administration  of  justice. 

Employing  capital  is  thus  exempted,  and  labor  correspondingly 
discriminated  against.  It  appears  that  some  of  the  courts  have 
unconsciously  imbibed  the  spirit  of  commercialism,  and  when  led  by 
that  spirit  are  no  longer  able  to  attach  importance  to  the  simple  ordi- 
nary rights  of  the  citizen.  Such  courts  act  as  if  they  considered  it 
the  chief  purpose  of  government  to  promote  and  encourage  the 
accumulation  of  wealth  in  the  hands  of  those  in  possession  of  the 
machinery  of  production  and  trade.  In  the  presence  of  that  purpose 
all  conflicting  interests  must  yield. 
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The  interests  and  personal  rights  of  hundreds  and  thousands  must 
give  way  whenever  tne  conflict  m  court  happens  to  come  between  the 
interests  of  what  are  designated  as  "  busmess  men  "  and  those  of 
"wage  earners."  The  failure  of  a  business  man,  or  even  an  interrup- 
tion of  his  operations,  is  considered  a  misfortune  of  direst  import  as 
compared  to  the  paralysis  of  the  arms  and  tongues  of  any  number  of 
men  having  smaller  interests,  though  those  interests  be  equally  dear, 
or  even  vital,  to  the  possessors. 

Gustavus  Myers,  in  the  preface  to  his  remarkable  history  of  the 
Supreme  Court  of  the  United  States,  says : 

Instance  after  instance  occurs  where  justices,  at  the  end  of  long  service  on 
the  bench,  have  died  virtually  penniless  or  possessed  of  the  most  scantily  mod- 
erate degree  of  means.  Yet  many  of  those  very  Justices  were  the  same  who  by 
their  decisions  pave  to  capitalists  vast  resources  or  powers  translatable  into 
inmiense  wealth.  The  intluence  so  consistently  operating  upon  the  minds  and 
acts  of  the  incuuibeuts  were  not  venal,  but  class  influences,  and  were  all  the 
more  effective  for  the  very  renson  that  the  Justices  in  question  were  not  open  to 
pecuniarily  dishonest  practices. 

BYoui  training,  association,  interest,  and  prejudice,  all  absorbed  in  the  radiua 
of  i)ermeating  class  environment,  a  fixed  state  of  mind  results.  Upon  conditions 
that  the  ruling  class  finds  iirofltable  to  its  aims  and  advantageous  to  its  power 
are  built  codes  of  morality  as  well  as  of  law,  which  codes  are  but  reflections  and 
agencies  of  those  all-potent  class  interests. 

In  the  case  of  men  whose  minds  are  already  permanently  moIdM  to  such 
purposes  and  whose  character  and  station  forbid  the  use  of  illicit  means 
immeasurable  subservience  can  be  obtained  which  crude  and  vulgar  money 
bribery  would  hopelessly  fail  to  accomplish.  Under  these  circumstances  a  great 
succession  of  privileges  and  powers  are  given  gratuitously,  and  class  corruption 
appears  as  honest  conviction,  because  of  the  absence  of  x)ersonal  temptations 
and  l)enefits  on  the  part  of  the  Justices.  In  this  deceptive  and  insidious  guise 
supreme  judicial  acts  go  forth  to  claim  the  respect  and  submission  of  the 
working  class  against  wliom  the  decisions  are  applied. 

It  would  be  useless  to  attempt  hiding  the  social  and  economic  strug- 
gle out  of  which  this  issue  has  grown.  No  one  who  has  given  thought 
to  the  subject  can  doubt  that  among  many  causes  for  the  high  cost 
of  living  and  the  consequently  relative  low  wage  rate  for  labor  is 
overcapitalization  by  corporations.  The  payment  of  dividends  on 
stocks  which  often  represent  no  investment  or  very  little  compels 
them  to  force  the  cost  of  living  up  at  one  end  and  the  wages  of  their 
employees  down  at  the  other.  Tnus  they  exploit  both  the  consumer 
and  the  wage  earner,  oftener  than  otherwise  represented  in  the  same 
person.  In  order  to  pay  these  dividends  they  totally  ignore  tha 
claims  of  humanity,  resort  to  speeding  up,  long  hours,  and  other 
forms  of  downright  cruelty. 

To  such  extremes  would  they  go,  were  it  not  for  such  resistance  as 
organizations  of  labor  can  interpose,  and  were  we  to  leave  in  their 
hands  the  instrumentality  of  injunctive  processes  as  now  adminis- 
tered, that  they  would  soon  reduce  labor  in  this  country  to  a  worse 
plight  than  in  any  nation  of  the  world ;  worse  even  than  that  of  Rus- 
sian exiles  in  the  coal  mines  of  Siberia. 

()f  course,  writs  of  injunction  are  not  recklessly  and  inconsiderately 
granted  by  all  courts,  but  these  large  employing  corporations,  such  as 
constitute  membership  in  the  associations  represented  by  Mr.  Hines, 
Mr.  Dillard,  Mr.  Davenport,  Mr.  Emery,  Mr.  Monaghan,  Mr.  Herro<l, 
Mr.  Drew,  and  others,  can  always  find  a  judge  who  fails  to  properly 
discriminate  between  a  good  complaint  and  a  bad  one,  a  fair  order 
and  one  that  is  too  drastic  and  too  vague. 
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Here  I  will  insert  some  figures  furnished  by  Roger  W.  Babson,  a 
celebrated  statistician.  These  figures  were  obtained  by  him  from 
the  returns  of  corporations  under  the  corporation  tax  law  of  1900, 
and  are  therefore  official. 

National  corporation  tax  returns. 
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Increase. 

Capltaliatlon 

952,371.826.752 

$31. 333. 9f  2. 696 

$3,125,480,000 

262,490 

$57,886,430,519 

$30,715,336,008 

$3,360,250,642 

270.202 

$5,514,803,767 

Bonds  and  debt 

^$618,616,688 

Dividends 

$234,779,642 

Number  of  corporations 

7,712 

I  Decrease. 

Of  course,  you  will  understand  that  these  are  returns  only  from 
corporations  having  net  incofhes  of  $5,000  and  over,  and  that  some 
classes  of  very  large  corporations  are  exempted  from  the  tax  and  are, 
therefore,  also  omitted. 

Now,  by  their  own  showing  in  the  record  of  the  Senate  hearings, 
the  gentlemen  I  have  named  represent  a  large  number  of  these  cor- 
porations, which,  with  others  not  represented,  but  directly  interested, 
employ  the  labor  of  this  country.  Tnese  are  some  of  the  corporations 
which  realize  in  profits  and  pay  to  their  stockholders  in  dividends 
over  three  and  a  quarter  billions  of  dollars  a  year,  taken  back  out 
of  the  wages  they  pay,  and  from  moneys  otherwise  earned  by  the 
people  of  this  country.  Last  year  their  capitalization  increased  five 
and  one-half  billions  of  dollars  and  their  profits,  represented  in  divi- 
dends, increased  over  $234,000,000. 

Such  are  the  opponents  of  this  bill.  Such  are  the  institutions  that 
object  to  loosening  even  one  of  the  fetters  they  have  placed  upon  the 
limbs  of  labor,  fetters  which  are  held  through  the  constant  menace 
of  writs  of  injunction  and  the  fear  of  jail  sentences. 

I  wish  to  present  some  further  statistics  on  this  subject  These 
figures,  which  I  now  present,  represent  the  operations  oi  steam  rail- 
roads engaged  in  interstate  commerce. 


1006 
1909 
1910 


Total  revenue. 


$2,424,640,637 
2,393.805.989 
2.787.266,136 


Total  outgo. 


$1,605,101,878 
1.669.547,876 
1,847.189.773 


Net  revenue. 


$729,538,758 
730.235,381 
940,076.363 


Ratio 

operating 

expenses 

to 

operating 

revenue. 


Peretnt. 
69.91 
69.75 
66.27 


Percent- 
age net 
revenue. 


30.09 
3a25 
33.73 


It  is  also  eminently  proper  on  this  occasion  to  call  attention  to  a 
few  matters  of  relevant  history.  At  the  close  of  the  Civil  War  .so 
large  a  proportion  of  transportation  was  by  water,  and  railroad  mile- 
age and  investment  were  relatively  so  small  that  the  latter  was  not 
a  matter  of  serious  concern  in  any  quarter  as  a  political  or  financial 
power.  The  lines  were  short  and  they  were  operated  merely  as  feed- 
ers of  transportation  by  water.     Railroad  bond  issues  outstanding 


LIMITING   FEDERAL  INJUNCTIONS.  1013 

did  not  exceed  $400,000,000.  Now  it  ig  claimed,  or  rather  admitted, 
by  the  highest  railway  authorities  that  altogether  not  more  than 
$8,000,000,000  of  cash  capital  has  been  invested  to  date.  And  yet 
they  claim  that  the  $18,000,000,000  of  stocks  and  bonds  outstanding 
are  not  in  excess  of  the  value  of  the  railroad  properties.  In  other 
words,  that,  considering  present  values,  there  is  no  overcapitalization. 
Accepting  all  these  claims  and  admissions  at  face  value  what  do  they 
prove  ?  They  prove  that  each  investment  of  $8  has  resulted  in  a  net 
increase  in  capitalization  of  $10.  Eliminating  from  the  calculation 
the  small  beginning  that  had  been  made,  starting  with  1866  and 
assuming  the  entire  $8,000,000,000  as  an  investment  made  at  that 
date,  a  net  increase  is  shown  of  125  per  cent  in  44  years. 

But  inasmuch  as  the  aggregate  of  original  investment  has  increased 
much  faster  during  the  last  than  during  the  first  22  years  of  the  period, 
it  is  at  least  fair  to  treat  the  investment  of  $8,000,000,000  as  one  made 
22  years  prior  to  1910.  The  showing  then  is  of  an  average  annual  net 
profit  from  investments  in  railroad  properties  of  a  fraction  over  5.77 
per  cent,  which  is  found  by  dividing  125  by  22.  Now,  with  one- 
seventh  of  the  Nation's  capital,  all  in  the  hands  of  one  small  class  ot 
business  men,  withdrawing  from  all  others  5.77  per  cent  of  net  profits 
as  against  a  much  smaller  percentage  withdrawn  from  the  rest, 
estimated  at  3  per  cent,  it  is  not  difiicult  to  see  the  end  of  prosperity 
in  all  lines  of  enterprise  other  than  that  of  transportation  by  rail.  It 
is  clear  that  if  some  peaceable  and  lawful  means  be  not  found  to  end 
this  grossly  unjust  disparity  the  end  will  be  complete  financial 
despotism  on  the  one  hand  and  abject  dependence  on  the  other. 

Now,  that  5.77  per  cent  is  practically  guaranteed  as  a  fixed  income 
on  $18,000,000,000.  But  the  interest  paid  on  railroad  bonds  is  much 
less  than  5  per  cent,  and  runs  as  low. as  3  per  cent.  The  Interstate 
Commerce  Commission  in  1904  made  a  report  showing  that  the 
average  dividend  rate  on  railroad  stocks  was  then  5^  per  cent. 

The  commission's  statistics  show  that  in  1908  and  1909  it  was  6.43 
per  cent,  and  as  there  was  a  great  increase  in  net  revenues  in  1910, 
it  is  now  over  7  per  cent.  The  bonded  indebtedness  represents  almost 
the  entire  investment  and  is  less  than  one-half  the  capitalization, 
so  that  7  per  cent  dividends  is  really  14  per  cent  on  the  actual  invest- 
ment, assuming,  though  contrary  to  the  fact,  that  the  present  owners 
of  the  railroads  made  the  investment,  or  any  part  of  it. 

But  this  does  not  tell  the  whole  story.  At  least  one-half  the 
operating  revenue  goes  to  extensions  and  improvements,  which, 
when  made,  belong  to  the  holders  of  the  stock,  who  own  the  railroads. 

I  think  that  instead  of  trying  to  hold  down  their  employees  to  low 
wages,  with  the  menace  of  usurped  injunctive  powers  of  the  courts, 
it  would  be  fairer  and  cheaper,  in  the  long  run,  to  increase  wages  and 
shorten  the  hours  of  toil. 

There  is  another  phase  of  this  matter,  however,  to  which  I  am 
strongly  tempted  to  call  your  attention.  How  long  can  the  people 
of  this  country  stand  these  vastly  disproportionate  returns  to  class 
capital?  It  would  relieve  the  situation  somewhat  if  they  gave  their 
employees  shorter  hours  and  better  wages.  Some  of  the  stupendous 
exactions  from  business  and  industry  would  thus  find  its  way  back 
to  the  people,  who  pay  freights  and  fares,  instead  of  creating  multi- 
millionaires or  being  squandered  in  foreign  countries  and  in  wasteful 
luxuries  at  home. 
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Mr.  Hines  went  into  the  apparently  irrelevant  matter  of  wage  in- 
creases by  the  railroads.  But,  in  spite  of  nominal  increases,  the  net 
earnings  of  the  railroads  increased  in  1910,  when  most  of  the  wage 
increase  took  effect,  over  the  net  earnings  of  1909  by  over  $110,000,000. 

I  have  inserted  the  foregoing  statistics  and  commented  upon  their 
significance  because  I  recognize  that  the  struggle  between  capital 
and  labor  is  really  competitive;  an  irrepressible,  inevitable  conflict 
between  the  respective  forces  with  a  just  division  of  the  joint  prod- 
ucts of  capital  and  labor  as  the  issue,  and  that  the  unwarranted  resort 
to  the  process  of  injunction  gives  to  one  side  of  that  conflict  a  grossly 
unfair  advantage. 

The  courts  should  never  interpose  between  these  forces  unless  tlie 
facts  would  waiTant  interference  in  the  absence  of  a  dispute.  And  in 
other  trade  conflicts  they  never  do  interpose. 

In  Hopkins  v.  Oxley  Stave  Co.  (83  Fed.  R.,  912)  Judge  Caldwell 
said: 

While  laborers,  by  the  applieatlou  to  theui  of  the  doctrine  we  are  considering, 
are  reduced  to  individual  action,  it  is  not  so  with  the  forces  arrayed  against 
them.  A  corporation  is  an  association  of  individuals  for  combined  action ;  trusts 
and  corporations  combined  together  for  the  very  purpose  of  collective  action  and 
boycotting;  and  capital,  which  Is  the  product  of  labor,  is  in  Itself  a  powerful 
collective  force.  Indeed,  according  to  this  supposed  rule,  every  corporation  and 
trust  is  an  unlawful  combination,  for  while  Its  business  may  be  of  a  kind  that . 
Its  individual  members,  each  acting  for  himself,  might  lawfully  conduct,  the  ' 
moment  they  enter  into  a  combination  to  do  that  same  thing  by  their  combined 
effort  the  combination  becomes  an  unlawful  conspiracy.  But  the  rule  is  never 
applied. 

Corporations  and  trusts  and  other  combinations  of  capital  extend  themselves 
right  and  left  through  the  entire  community,  boycotting  and  inflicting  irrepar- 
able damage  upon  and  crushing  out  all  small  dealers  and  producers,  stifling 
competition,  establishing  monopolies,  reducing  the  wages  of  the  laborer,  raising 
the  price  of  food  on  every  man's  table  and  of  the  clothes  on  his  baclc  and  of  the 
house  that  shelters  him,  and  inflicting  on  the  wage  earners  the  imin  and  penal- 
ties of  the  lockout  and  the  black  list,  and  denying  to  them  the  right  of  associa- 
tion and  combined  action  by  refusing  employment  to  those  who  are  members  of 
labor  organizations;  and  all  these  things  are  justified  as  a  legitimate  result  of 
the  evolution  of  industries  resulting  from  new  social  and  economic  conditions, 
and  of  the  right  of  every  man  to  carry  on  his  business  as  he  sees  fit,  and  of 
lawful  competition. 

On  the  other  hand,  when  laborers  combine  to  maintain  or  raise  their  wages,  or 
otherwise  to  better  their  condition,  or  to  protect  themselves  from  oppression,  or  to 
attempt  to  overcome  competition  with  their  labor  or  the  producers  of  their  labor 
in  order  that  they  may  continue  to  have  employment  and  live,  their  action,  how- 
ever open,  peaceful,  and  orderly,  is  branded  as  a  "  conspiracy."  What  is  "  com- 
petition "  when  done  by  capital  is  "  conspiracy  "  when  done  by  laborers.  No 
amount  of  verbal  dexterity  can  conceal  or  justify  this  glaring  discrimination. 
If  the  vast  aggregation  and  collective  action  of  capital  is  not  accompanied  by 
corresponding  organization  and  collective  action  of  labor,  capital  will  speedily 
become  proprietor  of  the  wage  earners,  as  well  as  the  recipient  of  the  profits  of 
their  labor.  This  result  can  only  be  averted  by  some  sort  of  organization  that 
will  secure  the  collective  action  of  wage  earners.  This  is  demanded  not  in  the 
interest  of  wage  earners  alone,  but  by  the  highest  considerations  of  public 
policy. 

In  Vergelahn  v,  Guntner  (167  Mass.,  92)  Justice  Holmes,  now  of 
the  Supreme  Court  of  the  United  States,  said : 

It  is  plain  from  the  slightest  consideration  of  practical  affairs,  or  the  most 
superficial  reading  of  the  Industrial  history  that  free  ci>mpetitlon  means  com- 
bination, and  tliat  the  organization  of  the  world,  now  going  on  so  fkst,  means 
an  ever-increasing  might  and  scope  of  combination.  It  seems  to  me  futile  to 
set  our  faces  against  this  tendency.  Whether  beneficial  on  the  whole,  as  I  think 
it  Is,  or  detrimental,  It  Is  inevitable  unless  the  fundamental  axioms  of  society 
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nnd  even  the  fuuda mental  conditions  of  life  are  to  be  changed.  One  of  the 
eternal  conflicts  out  of  which  life  is  made  is  that  between  the  effort  of  every 
man  to  get  the  most  he  can  for  his  services  and  that  of  society,  disguised  UBdeif 
the  n»me  of  '*  capital,"  to  get  his  services  for  the  (least)  possible  return.  (Com- 
bination on  the  one  side  is  potent  and  powerful.  Combination  on  the  other  is  a 
fair  and  equal  way.  ♦  ♦  *  If  it  be  true  that  the  worlcingmen  may  combine 
with  a  view,  among  other  things,  to  getting  as  much  as  they  can  for  their 
labor,  Just  as  capital  may  combine  with  a  view  to  getting  the  greatest  poEffidble 
return,  it  must  be  true  that  when  combined  they  have  the  same  liberty  that 
combined  capital  has  to  support  their  interest  by  argument,  persuasion,  and 
the  bestowal  or  refusal  of  those  advantages  which  they  otherwise  lawfully 
control. 

I  desire  to  read  from  what  Lord  Coleridge  said  in  the  great  case  of 
the  Mogul  Steamship  Co.  v,  McGregor  (21  Q.  B.  Division,  544, 1892). 
This  is  a  case  of  conflict  between  capitalists  for  the  control  of  the 
carrying  trade  of  the  ocean.    The  court  said : 

There  can  be  no  doubt  that  the  defendants  were  determined,  if  they  could,  to 
exclude  the  plaintiffs  from  this  trade.  Strong  expressions  were  drawn  from 
some  of  them  in  cross-examination,  and  the  telegrams  and  letters  showed  the 
importance  they  attached  to  the  matter,  their  resolute  purpose  to  exclude  the 
plaintiffs  if  they  could,  and  to  do  so  without  any  consideration  for  the  result 
to  the  plaintiffs  if  they  were  successfully  excluded.  This,  I  think.  Is  made  out» 
and  I  tbink  no  more  is  made  out  than  this.  Is  this  enough?  It  must  be  re- 
membered that  all  trade  is,  and  must  be,  in  a  sense  selfish.  Trade  not  being 
infinite — nay,  the  trade  of  a  particular  place  or  district  being  possibly  very  Um- 
Ited — what  one  man  gains  another  loses.  In  the  hand-to-hand  war  of  commerce, 
as  in  the  conflicts  of  public  life,  whether  at  the  bar,  in  P:irliament,  in  medicine, 
in  engineering — I  give  examples  only — men  fight  on  without  much  thought  of 
others,  except  a  desire  to  excel  them  or  defeat  them.  Very  lofty  minds,  like  Sir 
Philip  Sydney,  with  his  cup  of  water,  will  not  stoop  to  take  advantage  if  they 
think  another  wants  it  more.  Our  age,  in  spite  of  high  authority  to  the  con- 
trary, is  not  without  its  Sir  Philip  Sydneys;  but  these  counsels  of  perfection 
it  would  be  silly  indeed  to  make  the  measure  of  the  rough  business  of  the  world 
as  pursued  as  ordinary  men  of  business. 

I  have  already  said  that  the  same  conflict  goes  on  between  capital 
for  the  trade  of  the  world,  which  is  not  infinite,  goes  on  and  is  una- 
voidable between  capitalists,  whether  in  individual  hands  or  in  the 
hands  of  these  mighty  combinations  and  labor,  and  without  organi- 
zation the  tendency  inevitably  is  for  labor  to  descend,  and  that 
rapidly,  to  a  condition  of  absolute  servitude  and  helplessness.  I  say 
that,  in  the  nature  of  things,  and  under  present  conditions,  this 
warfare  is  unavoidable,  and  there  is  the  same  justification  for  organ- 
ized labor  resorting  to  the  legitimate  and  recognized  methods  of 
warfare,  in  its  hard  and  unequal  struggle  against  capital,  that  there 
is  expressed  in  the  foregoing  extracts  in  the  conflicts  of  capital 
against  capital,  and  the  learned  justices  have  shown  you  what  extra- 
ordinary lengths  are  held  justifialble. 

And  in  Pickett  v.  Walsh  (192  Mass.,  572)  Judge  Loring.  delivering 
the  opinion,  said : 

Further,  the  effect  of  complying  with  the  labor  union's  demands  apparently 
will  be  the  destruction  of  the  plaintifTs  business.  But  the  fact  that  the  business 
of  a  plaintiff  is  destroyed  by  the  acts  of  the  defendants  done  in  pursuance  of 
their  right  of  comi>etition  is  not  decisive  of  the  illegality  of  the  acts.  It  was 
well  said  by  Hammond,  J.,  In  Martell  v.  White  (185  Mass.,  255,  260),  in  regard 
to  the  right  of  a  citizen  to  pursue  his  business  without  interference  by  a  com- 
bination to  destroy  it: 

"  Speaking  generally,  however,  competition  In  business  is  permitted,  although 
frequently  disastrous  to  those  engaged  in  it.  It  is  always  selfish,  often  sharp, 
and  sometimes  deadly." 
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The  iipplicfltion  of  the  right  of  the  defendnnt  unions,  who  are  composed  of 
bricklayers  and  stonemasons,  to  compete  with  the  individual  plaintiffs,  who  can 
do  nothing  but  pointing,  as  we  have  said,  is  in  the  case  at  bar  disastrous  to  the 
pointers  and  hard  on  the  contractors  But  this  is  not  the  first.  The  case  at 
bar  is  an  Instance  where  the  evils  which  are  or  may  be  incident  to  competition 
bear  very  harshly  on  those  interested,  but  in  spite  of  such  evils  competition  Is 
necessary  to  the  welfare  of  the  community. 

To  the  same  effect  is  Allis-Chalmers  Co.  v.  Iron  Holders'  Union 
(C.  C.)  (150  Fed  Rep.,  155),  per  Sanbom,  J. 

Great  changes  are  at  work  in  the  public  thought  of  the  Nation, 
and  labor  is  abreast  of  the  times. 

In  the  report  of  the  House  committee  on  this  bill  we  find  this 
expression : 

The  idea  has  been  advanced  and  ably  supported  in  argument  by  one  of  the 
proponents  of  this  legislation  that  liberty,  and  more  of  it,  is  safe  in  the  hands 
of  the  worklnginen  of  the  country.  We  are  convinced  of  the  merit  and  truth 
t)f  that  contention.  The  tendency  toward  freedom  and  liberation  from  legal 
trammels  and  impediments  to  progress  and  to  a  great  social  advance  is  seen 
In  nearly  all  civilized  nations.  It  is  an  unpropitious  time  to  oppose  a  reform 
like  that  embodied  In  this  bill,  in  view  of  the  fact  that  the  abuses  of  power 
which  it  seeks  to  terminate  have  been,  admittedly,  numerous  and  flagrant. 

As  evidence  that  organized  labor  fully  understand  their  rights,  I 
read  from  the  address  of  President  Gompers  to  the  last  annual  con- 
vention of  the  American  Federation  of  Labor,  the  same  having  l)een 
unanimously  adopted  as  the  sense  of  the  members: 

POLITICAL  CHANGES  AFFECTING  LABOB. 

At  length  it  has  becomo  evident  to  all  open-minded  men  that  important  changes 
are  Impending  in  our  methods  of  government,  and  esi>eclally  with  reference  to 
the  status  of  political  parties.  Voters  are  now  demanding  better  reasons  for 
their  support  of  a  particular  candidate  than  his  nomination  by  a  party  or  his  in- 
dorsement by  some  oflicial  or  unofficial  boss.  The  spirit  of  revolt  and  change  is 
abroad  in  the  land,  and  the  spirit  of  liberty  which  first  inspired  the  Revolution- 
ary leaders  in  1776  has  again  entered  the  hearts  of  the  American  people.  The 
people  who  form  the  rank  and  file  of  political  parties  are  more  progressive  than 
Iheirleaders.  They  will  no  longer  submit  to  the  rule  of  evasion  and  false  pre- 
tense found  in  platforms,  presidential  messages,  and  public  addresses.  They  de- 
mand straight  talk  and  open,  honorable  methods. 

I  hope  to  find  henceforth  that  the  millions  of  intelligent  men  of  labor,  having 
passed  beyond  the  influence  of  campaign  buncombe,  have  come  to  understand 
that  the  welfare  of  tlie  i>eople  and  the  promotion  of  the  cause  of  labor  are  more 
important  than  any  party  candidacy  or  empty  partisan  success. 

In  the  progress  being  made  toward  popular  rule,  now  seen  not  only  in  our  own 
country  but  In  all  nations,  labor  can  justly  claim  an  important  if  not  indee<l  a 
leading  part.  In  this  movement  international  boundaries  may  be  disregarded. 
The  manhood  and  Intellect  associated  in  the  war  for  the  rights  of  men,  differen- 
tiated from  those  of  wealth,  j)rivllege,  and  hereilltai'y  rank,  belong  to  no  par- 
ticular race,  class,  or  nationality.  The  spirit  of  liberty  and  self-assertion  over- 
leaps mountain  ranges  and  speeds  across  the  seas  separating  empires  and  con- 
tinents.    It  can  not  be  stayed  by  kings,  nor  by  injunctions  and  jail  sentences. 

True  progress  has  never  been  by  rapid  strides,  notwithstanding  that  a  change 
from  the  old  to  a  new  order  comes  with  a  suddenness  which  is  almost  startling, 
when  after  a  long  period  of  dissension  and  preparation  the  people  are  ready. 
Labor  has  been  patient  and  persistent,  enduring  many  wrongs  and  sacrifices. 
There  should  be  no  retreat  from  the  points  of  vantage  it  has  conquered. 

Labor's  contention  of  many  years  have  at  length  become  merged  Into  or  have 
rather  coordinated  with  those  of  the  progressives  of  all  parties.  The  people  as  a 
whole,  irresi)ective  of  class,  condition,  calling,  or  partisan  alignment,  have  de- 
clared for  freedom  In  fact,  and  not  merely  in  name.  They  are  taking  affairs  ix)- 
litical  into  their  own  hands.  They  will  no  longer  tolerate  the  sale  of  legislation  to 
the  highest  bidder  or  the  granting  of  franchises  to  tiie  richest  bribe  giver.     Under 
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the  coming  regime  assuri'dly  there  are  to  be  uo  more  court  decrees  eutered  us 
prepared  in  advance  and  ordered  by  the  attorney  for  the  stronger  party — 
titrouger  politically  or  flnanclally.  Along  with  these  abuses  will  depart  the  mid- 
night injunction  and  the  policeman's  ready  club,  at  the  behest  of  those  claiming 
a  property  right  in  tlie  labor  of  the  vicinage,  whether  at  work  or  on  strike.  In 
lieu  of  the  political  boss  and  his  machine,  we  shall  have  leaderships  of  intelli- 
gence, pleading  for  public  justice,  with  adherents  proportioned  in  number  to 
the  strength  of  the  arguments.  The  stuffed  ballot  box,  the  false  coimt,  and  the 
perjured  election  return  will  likewise  disappear. 

With  these  opportunities,  with  these  stimulating  inducements  to  free  thought 
and  action,  the  cause  of  public  justice  will  be  advanced  in  all  directions.  Labor, 
acting  from  the  point  of  enlightened  self-interest  and  yet  with  a  full  sense  of 
responsibility  respecting  the  just  rights  of  all  others  in  society,  will  manfully 
and  patriotically  meet  its  enlarged  responsibilities. 

Under  the  prevailing  system  of  cut-and-dried  platforms  and  slated  nomina- 
tions, preceded  by  fake  primaries,  the  ballot  in  our  hands  has  not  been,  in 
any  adequate  sense,  either  a  protecting  shield  against  wrong  or  a  means  of 
redress.  We  may  not  for  some  time  be  entirely  rid  of  the  rule  of  parties.  If 
they  be  an  evil,  they  are  such  ns  are  incident  to  all  governments  based  on 
popular  suffrage.  I  deem  it  unwise,  or  rather  impolitic,  to  waste  our  energies 
now  in  efforts  to  abolish  political  parties.  Perhaps  they  are  institutional  in 
all  free  governments.  But  if  we  can  not  destroy  them  we  may,  by  more  as- 
siduous and  regular  exercise  of  our  privileges  and  rights  of  citizenship,  do 
much  in  the  way  of  controlling  them. 

Under  existing  conditions  we  must  obtain  various  measures  of  legislation  at 
the  hands  of  dominant  parties  in  legislative  bodies,  and  if  party  affairs  are  to 
remain  in  the  hands  of  corporate  agents  and  corrupt  bosses  as  heretofore,  then 
our  interests  will  be  imperiled  and  the  desired  end  retarded  no  matter  which 
party  has  the  majority. 

But  political  parties  should,  after  all,  be  treated  as  means  to  an  end.  The 
success  of  a  party  should  never  outweigh  the  accomplishment  in  legislation  or 
administration  of  the  important  purposes  of  labor.  In  casting  our  ballots  we 
should  ever  distinguish,  whenever  possible,  between  our  friends  and  our 
enemies,  and  between  these  should  be  no  division  on  party  lines  among  us.  On 
general  party  issues  it  would  be  useless  to  attempt  bringing  about  unity  of 
action,  and  i)erhaps  it  is  better  in  the  long  run  that  such  is  the  case.  But  when 
we  are  seeking  legislation  from  Ck>ngres8  on  so  vital  a  matter  as  curtailment  of 
l)ersonal  liberties,  including  the  right  of  free  speech  and  free  press,  we  should 
be  a  unit  in  opposition  to  candidates  who  stand  in  the  way,  no  matter  how 
exalted  the  office  sought  by  them 

Senator  Nelson.  I  do  not  like  to  interrupt  you  if  it  is  not  agree- 
able, but  sometimes  questions  and  answers  clear  up  the  situation. 

I  would  like  to  ask  this  question  right  at  this  point :  Do  you  or  do 
you  not  consider  the  right  to  carry  on  business  or  the  right  to  work 
per  se  is  a  property  right  ? 

Mr.  Spelling.  I  do  not;  and  that  question  seems  now  to  be  im- 
portant. 

Senator  Nelson.  I  will  not  interrupt  you  if  it  does  suit  you. 
I  do  not  want  to  interrupt  you  or  embarrass  you.  I  want  to  get  my 
bearings  as  I  go  along. 

Mr.  Spelling.  I  have  allotted  to  me  a  very  limited  time.  If  I  can 
accomplish  one  purpose  in  this  argument  and  no  more,  I  desire  to 
accomplish  that.    I  will  endeavor  at  once  to  satisfy  you  on  that 

point. 

I  will  call  attention  to  High  on  Injunctions,  fifth  and  latest  edi- 
tion, section  20b,  which  is  a  new  section,  and  to  a  long  list  of  authori- 
ties therein  cited,  old  and  new.    He  says : 

Equity  has  no  JurIs<liction  to  restrain  the  commission  of  crimes  or  to  enforce 
moral  obligations  and  the  i)erformanee  of  moral  duties;  nor  will  it  interfere 
for  the  prevention  of  an  illegal  act,  merely  because  it  Is  illegal;  and  in  the 
absence  of  any  injury  to  property  rights,  it  will  not  lend  Its  aid  by  injunction 
to  restrain  a  violation  of  public  or  penal  statutes,  or  the  commission  of  im- 
moral or  Illegal  acts. 
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Mr.  Hines  brought  before  you  and  read  to  you  section  20;  what  I 
have  here  read  is  section  20b.  Section  20  uses  the  words  "  civil  rights." 
I  wish  I  had  what  he  read  to  you,  but  it  is  in  the  record.  The  context 
even  of  section  20  shows  as  clearly  as  daylight  that  the  word  "  civil  " 
was  used  there  to  distin^ish  civil  rights — ^that  is,  the  rights  that  are 
maintained  by  civil  actions — from  those  that  are  enforced  or  vindi- 
cated in  criminal  cases,  and  it  has  no  further  office.  A  reading  of 
section  20 — that  is,  the  balance  of  it  that  he  did  not  read — clearly 
shows  that  that  is  what  it  means.  It  has  no  such  meaning  as  that 
which  he  attributed  to  it. 

The  gong  here  rang  to  announce  a  vote  in  the  Senate. 

Senator  Nelson.  We  will  have  to  suspend  until  we  go  up  and  vote. 

Thereupon,  at  2  o'clock  p.  m.,  an  informal  recess  was  taken  until 
2.15  p.  m.,  at  which  time  the  hearing  proceeded  as  follows: 

Mr.  Spelling.  Speaking  of  the  remedy  by  injunction,  Pomeroy 
savs: 

It  is  necessary  to  show  irreparable  injury  to  a  substantial  property  right,  and 
if  such  Injury  Is  not  clearly  made  out  relief  will  be  refused.  (Pomeroy  Eq. 
Juris.,  vol.  5,  sec.  323.) 

What  I  am  about  to  quote  now  is  from  Pwneroy's  Equity  Juris- 
prudence, vohime  5,  section  324: 

As  equity  deals  with  property  rights  alone,  an  injunction  will  not  issue  to 
restrain  political  acts  of  public  officers. 

Having  shown  by  these  authorities  that  equity  protects  property 
and  property  rights  only,  the  next  proposition  is  that  business  is  not 
a  property  or  a  property  right. 

As  authorities  upon  this  proposition  I  cite  E.  &  A.  Encylclopedia 
of  Law,  pages  69  and  251 ;  Bouvier's  Law  Dictionary,  title  "  Prop- 
erty;" Black's  I^w  Dictionary,  title  "Business;"  Schuback  v.  Mc- 
Donald (65  L.  R.  A.,  136)  j  Worthington  v.  Waring  (157  Mass.,  421), 

legally  speaking,  what  is  property?     What  is  a  property  right? 

I  will  first  describe  the  property  right.  It  is  a  right  essentially 
connected  with  property,  for  instance,  the  right  of  possession — and  I 
emphasize  these  words — entirely  dependent  upon  the  ownership 
legally  or  equitably  of  property.  Such  being  the  essential  character- 
istic, there  is  no  real  difference  between  property  and  the  property 
rights.  Whoever  owns  the  right  owns  the  property,  legally  or 
equitably. 

In  the  English  and  American  Encyclopedia  of  Law  at  page  59  we 
find  this  definition  of  property  : 

Property  means  that  dominion  of  indefinite  right  of  user  and  dlsi)osItioD 
which  one  may  lawfully  exercise  over  particular  things  or  subjects,  and  gen- 
erally to  the  excUiPlon  of  all  others.  Property  is  ownership,  the  exclusive  right 
of  any  person  freely  to  use  and  enjoy  and  dispose  of  any  determinate  object, 
whether  real  or  personal. 

I  put  emphasis  on  the  words  ''  and  dispose  of."  You  will  see  the 
reason  presently. 

From  Bouvier's  Law  Dictionary,  latest  edition,  I  read  the  follow- 
ing definition  of  property : 

The  sole  and  despotic  dominion  which  one  man  clnims  and  exercises  over  the 
external  things  of  the  world  in  total  exclusion  of  the  right  of  any  other  Individ- 
ual in  the  universe.    The  right  to  possess-,  use.  enjoy,  and  dispose  of  a  thing. 
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On  page  261  of  the  English  and  American  Encyclopedia  we  find 
this  definition  of  a  property  right : 

In  its  proper  use  the  term  "  property  right "  applies  only  to  the  rights  of  the 
owner  in  the  things  possessed. 

I  read  that  for  the  purpose  of  showing  that  there  is  really  no  dis- 
tinction in  law  between  property  and  property  rights.  It  may  take 
a  little  consideration  to  see  it,  but  that  is  the  conchision  to  which 
all  must  come  who  study  this  subject  intelligently. 

Let  us  now  ascertain  how  business  is  defined,  and  we  shall  see  that 
it  does  not  come  within  either  of  these  definitions — I  mean  the  defi- 
nition of  property  and  the  definition  of  property  rights. 

Black's  Law  Dictionary  says : 

A  matter  or  affair  that  engages  a  person's  attention  and  requires  his  care ;  an 
affair  receiving  or  requiring  attention;  specifically,  that  which  busies  or  occu- 
pies one's  time,  attention,  and  labor  as  his  chief  concern ;  that  which  one  does 
for  a  Uvelihood ;  occupation,  employment ;  as  "  his  business  'was  that  of  a  mer- 
chant ;  "  to  carry  on  the  business  of  agriculture 

Senatpr  Nelson.  As  I  understand,  your  position,  then,  is,  first,  that 
the  right  to  do  business^  the  right  to  work,  is  not  in  any  sense  a  prop- 
erty nght,  and  that  injunction  does  not  lie  to  protect  anything  but 
proper^  rights.    That  is  your  position  ? 

Mr.  Spelling.  That  is  the  proposition ;  and  I  would  like  to  ask  a 
question,  if  it  were  exactly  proper,  whether  any  member  of  the  com- 
mittee believes  that  equitable  jurisdiction  to  issue  an  injunction  is 
proper  to  protect  a  personal  right? 

Senator  Nelson.  Let  me  ask  another  question 

Senator  O'Gorman.  I  think  it  will  be  admitted  that  the  proposi- 
tion of  law  is  perhaps  correct.  I  know,  for  instance,  that  it  was 
applied  in  the  court  of  appeals  in  New  York  State,  where  the  court 
refused  to  enjoin  the  publication  of  a  libel  upon  the  theory  that 
injunctive  process  could  not  be  invoked  to  prevent  the  doing  of  a 
personal  wrong,  except  in  so  far  as  it  might  affect  a  property  right. 

But  the  second  question  suggested  by  the  Senator  probably  more 
concerns  most  of  us,  Mr.  Spelling,  and  that  is  your  sug^stion  as  to 
the  right  to  continue  a  busmess  not  being  a  property  right  in  your 
estimation. 

Mr.  Spelling.  Gentlemen,  I  call  for  a  suggestion  of  some  occupa- 
tion for  the  mind  or  hand  which  is  not  the  mere  pursuit  of  pleasure 
or  some  purely  benevolent  work  that  does  not  come  within  tne  term 
"  doing  business." 

But  let  me  proceed.  I  have  something  on  that  right  here,  and  I 
would  be  glad  to  tell  it  in  response  to  the  question  by  Senator  O'Gor- 
man. I  have  not  finished  reading  the  definition  from  Black's  Law 
Dictionary. 

Senator  Nelson.  May  I  supplement  one  point  further?  If  your 
position  is  correct,  then  the  right  to  form  a  labor  union  is  in  no  sense 
a  property  right  and  is  not  imder  any  circumstances  entitled  to  the 
protection  of  law. 

Mr.  Spelling.  I  do  not  say  that ;  I  do  not  go  that  far ;  but  it  is  no 
more  entitled  to  an  injunction  than  the  right  to  breathe.  I  have 
always  said  that,  and  there  is  no  intelligent  labor  man  in  the  United 
States  that  does  not  agree  with  me.  They  go  further,  and  say  the 
right  to  blacklist,  practiced  by  the  employers,  which  exactly  corre- 
sponds to  the  boycott  by  labor,  is  not  entitled  to  protection  by  in- 
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junction;  that  is,  laborers  are  not  entitled  to  protection  against  it  by 
injunction. 

Sneator  O'Gorman.  Where  those  writs  have  been  granted  with 
respect  to  the  blacklist,  has  it  not  been  upon  the  ground  that  a  prop- 
erty right  was  invaded? 

Mr.  Spelling.  Senator  O'Gorman,  I  know  of  but  one  case  in  the 
judicial  history  of  the  United  States  in  which  an  injunction  was 
sought  by  labor  against  the  blacklist.  That  was  in  the  case  of  Worth- 
ujgton  V.  Waring  (157  Mass.,  421),  and  the  court  refused  it  on  the 
very  ground,  and  made  the  very  argimient  that  I  am  making  here 
to-day,  only  that  it  made  it  a  little  b^ter. 

The  right  to  do  business !  They  will  get  out  an  injunction  against 
a  violent  assault  on  a  man  who  is  seeking  the  job  of  a  unionist.  They 
base  it  on  the  allegation  that  their  right  to  do  business  is  interfered 
with  by  that  act  of  the  strikers.  That  simply  means,  when  you  come 
down  to  the  essence  of  it,  that  they  claim  a  property  interest  in  that 
man  who  is  seeking  the  job. 

It  is  the  same  way  as  to  boycotting  and  all  these  acts  in  which 
these  disastrous  restraining  orders  and  writs  are  issued,  even  if  they 
are  entitled  to  protection  of  the  right  to  do  business  against  those 
acts  which  we  might  agree  are  unlawful;  even  in  that  event  you 
have  to  make  the  right  to  protection  coextensive  with  the  claim. 
You  have  to  give  them  the  right  to  protect  themselves  against  the 
strike,  because  that  is  a  more  direct  and  a  more  serious  interference 
with  the  right  to  do  business.  The  courts  all  concede  you  can  not 
do  that. 

This  case  in  Massachusetts  ( Worth ington  v.  Waring)  is  of  interest 
in  this  connection.  The  views  of  Mr.  Justice  Holmes  have  become 
the  settled  law  in  the  State  of  Massachusetts.  In  one  case  (Verghe- 
lan  V.  Guntner,  167  Mass.,  92)  Justice  Holmes  asserted  this  doctrine, 
and  that  has  become  the  settled  law  in  the  State  of  Massachusetts. 
It  was  recognized  in  Pickett  v.  Walsh  (192  Mass.,  592). 

This  right  to  do  business  is  simply  a  personal  right.  You  gentle- 
men are  doing  business "  now.  You  are  not  engaged  in  philan- 
thropy or  benevolence,  nor  is  it  any  mere  pleasure. 

I  will  read  a  little  further  from  Black's  Law  Dictionary.  I  am 
reading  now  the  definition  of  "  business,"  I  am  really  talking  about 
the  right  to  do  business. 

Following  what  I  previously  read.  Black's  Law  Dictionary  says: 

That  which  is  undertakpn  as  a  iliit^'  of  chief  Importance,  or  is  set  up  as  a 
principal  purpose  or  aim.  For  instance.  **  The  business  of  my  life  is  now  to 
pray  for  you."     (Pletclier,  Jjoyal  Subject,  IV,  1.) 

I  am  reading  now  from  the  definition  in  Black's  Law  Dictionary. 
Black,  Anderson,  Bouvier,  Century,  and  Webster,  all  the  lexicog- 
raphers, agree  in  their  definitions  of  property  and  business. 

The  right  for  which  they  seek  protection  by  injunction  is  not  this 
abstraction,  this  mere  figment  oi  the  imagination  we  call  business, 
but  the  right  to  do  business,  and  that  right  is  as  broad  and  compre- 
hensive as  humanity.  That  is  what  would  make  the  extension  of 
equitable  jurisdiction  to  the  protection  of  the  right  to  do  business  so 
dangerous,  so  utterlv  destructive  to  American  institutions. 

The  courts  have  tnus  far  discriminated  against  a  class — ^that  is,  the 
labor  class — by  limiting  and  confininj^  that  doctrine  and  that  practice 
to  cases  in  dispute  between  employing  capital  and  labor,  and  they 
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have  never  in  a  single  instance  extended  it  to  any  litigation  between 
business  men  or  men  belonging  to  the  business  class,  nor  between 
members  of  any  other  class. 

DO  ABUSES  EXIST? 

Abuses  in  issuing  and  enforcing  injunctions  do  exist,  and  so  serious 
have  they  been  that  two  Presidents — one  of  whom  had  been  himself  a 
judge — were  compelled,  presumably  bv  sense  of  duty,  to  send  mes- 
sages to  Congress  calling  attention  to  them  and  suggesting  legislative 
remedies. 

Every  well-informed  lawyer  in  the  country  knows  that  such  abuses 
exist,  and  some  judges  have  spoken  of  them  in  condemnation.  And 
yet  there  has  not  been  a  suggestion  from  one  of  the  half  dozen  counsel 
appearing  in  opposition  to  this  bill  that  Congress  should  amend  the 
law  in  any  particular.  On  the  contrary,  you  may  read  each  argu- 
ment in  turn,  and  you  will  find  that  every  single  feature  and  provi- 
sion of  the  bill,  from  the  general  purport  to  the  minutest  detail,  is 
bitterly  assailed,  and  the  same  old  decisions  and  the  same  old  thread- 
bare arguments  employed  in  one  speech  after  another.  As  showing 
the  attitude  of  the  opposition,  I  call  attention  to  the  fact  that  the 
character  of  opposition  before  the  House  committee  was  just  as  vin- 
dictive, ]]ust  as  unyielding,  just  as  uncompromising,  just  as  hard- 
ened against  reason  as  before  this  committee.  At  the  hearings  before 
the  House  committee  one  of  its  members  said  to  the  gentleman 
whom  I  consider  the  leader  in  opposition,  Mr.  Davenport : 

I  should  like  to  ask  you  this  question :  In  the  course  of  an  experience  which 
has  been  more  extensive  than  that  of  any  other  man  I  know,  has  it  come  to  your 
observation  that  the  writ  of  injunction,  In  its  issuance,  is  abused  in  any  way 
at  all? 

The  reply  was: 

Never.    They  are  really  very  hard  to  get. 

Then  he  was  asked : 

Is  there  any  suggestion  that  it  occurs  to  you  to  make  for  a  change  in  the  adf 
ministration  of  the  law? 

And  he  replied : 

No;  not  even  the  one  contained  in  the  proposition  of  Mr.  Moon  in  the  last 
Ck>ngress. 

The  Moon  proposition  was  offered  in  the  House  as  a  substitute 
for  the  bill  wnich  passed  the  House  by  a  vote  of  243  to  31,  every 
Democratic  Representative  voting  for  it.  The  substitute  was  de- 
feated by  a  vote  of  48  to  220. 

I  can  not,  of  course,  quote  from  the  presidential  messages;  but 
during  Mr.  Roosevelt's  incumbency  he  urged  legislation  in  mes- 
sages of  the  following  dates:  December  5,  1905;  January  31,  1908; 
March  25,  1908;  and  December  18,  1908.  President  Taft  included 
recommendations  for  such  legislation  in  messages  dated  December  7, 
1909,  and  December  6,  1910.  Over  and  over,  in  these  messages,  it 
was  declared  that  abuses  exist  and  that  it  was  the  duty  of  Congress 
to  legislate  on  the  subject. 

Mr.  Davis  of  West  Virginia,  a  member  of  the  House  Judiciary 
Committee,  summed  up  the  principal  forms  in  which  these  admitted 
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abuses  have  appeared  in  a  speech  in  the  House  on  the  Clayton  bill, 
May  14,  1912. 

He  was  answering  another  member  of  the  committee  who  had 
asserted,  as  counsel  have  asserted  here,  that  there  have  been  no  in- 
stances of  judicial  abuse  herein.    Mr.  Davis  said: 

I  rtccept  the  clijillenj^e  of  the  gentleman  from  Peiinsylvanla,  Mr.  Moon,  and 
assert  that  if  the  testimony-  of  the  witnedJies  before  the  committee  did  not  dis- 
close them,  still  the  reported  cases  will  show  at  least  five  glaring  abases  which 
have  crept  into  the  admiuistrntiou  of  this  remedy.     I  name  them: 

The  issuance  of  injunctions  without  notice. 

The  issuance  of  Injimctions  without  bond. 

The  issuance  of  injunctions  without  detail. 

The  issuance  of  injunctions  without  parties. 

And  in  trade  disputes  particularly,  the  iHsoance  of  injunctions  against  certain 
well-established  and  indisputable  rights.  These  are  the  evils  which  this  bill 
seeks  to  cure. 

But  there  are  other  authorities  upon  the  necessity  for  legislation  to 
correct  not  only  uncertainties  in  the  practice  but  erroneous  views  of 
judges  as  to  their  powers.  I  quote  from  an  authority  which  has  beea 
freely  quoted  by  counsel  in  opposition.  I  refer  to  Martin's  Law  of 
Labor  Unions.    He  says  in  his  preface : 

There  is,  however,  a  great  lack  of  harmony  in  the  decisions  relating  to  trade 
di8i)utes,  and  many  of  them,  it  is  believed,  erroneous  in  principle  and  oppressive 
and  unjust  to  organized  labor.  In  this  category  may  be  placed  decisions  which 
hold  without  qualification  that  strikes  or  threats  or  strikes  to  procure  the  dis- 
charge or  prevent  the  employment  of  workmen  are  unlawful  and  criminal,  as 
being  unwarrantable  interference  with  the  business  of  the  employer,  and  an 
invasion  of  the  rights  of  the  workmen  against  whom  these  acts  are  directed, 
denying  unions  the  right  to  exercise  disciplinary  measures  in  accordance  with 
their  rules  and  by-laws,  to  comi)el  Insubordinate  members  to  Join  in  a  lawful 
strike  ur  continue  on  strike  after  going  out ;  holding  that  all  picketing  is  unlaw- 
ful ;  enjoining  unions  at  the  instance  of  an  employer  against  whom  a  strike  is 
In  operation  from  giving  strike  pay  or  using  Its  funds  in  furtherance  of  picket- 
ing; requiring  defendants  against  whom  a  writ  of  Injunction,  defective  and 
ambiguous  In  Its  terms,  has  been  awarded,  to  ascertain— or,  more  properly 
speaking,  to  attempt  to  ascertain — what  Is  prohibited  by  reading  the  writ  in 
connection  with  the  bill. 

Senator  Nelson.  You  know,  Mr.  Spelling,  that  this  new  party  that 
is  forming  is  criticizing  both  the  old  parties  on  the  ground  we  make 
too  much  of  property  and  pay  no  attention  to  persons.  You  are 
aware  of  that  fact,  I  suppose  ? 

Mr.  Spelling.  Yes,  I  am.  I  have  no  hesitancy  in  indorsing  the 
principle,  whether  it  is  in  the  Progressive  platform,  the  Republican 
platform,  or  the  Democratic  platform,  though  I  do  not  commit  myself 
to  the  denunciation  of  parties.  I  think  that  is  a  great  evU  and  the 
danger  of  the  times.  It  is  not  a  proper  function  of  the  Government, 
to  promote  business  prosperity,  or  to  promote  prosperity  at  all, 
except  as  an  incident  to  guaranteeing  men  an  equal  opportunity; 
that  is,  protecting  them  from  special  privilege,  and  from  those  per- 
sons and  institutions  which  obtain  exclusive  opportunities  through 
legislation,  and  therefore  get  an  advantage  in  this  matter  of  pursuing 
prosperity,  which  is  part  of  the  scheme  of  pursuing  one's  happiness. 
So,  if  anywhere  I  see  a  statement  that  it  is  a  proper  function  of  the 
Government  to  promote  the  welfare  of  the  individuals  in  the  commu- 
nity as  a  whole,  that  it  is  the  principal  function  of  government  to 
to  do  that,  I  indorse  it. 

I  think  there  is  such  a  thing  as  too  much  prosperity,  unless  it  were 
better  distributed. 
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Senator  O'Gtorman.  That  would  correct  it — that  fair  distribution 
of  prosperity. 

Mr.  Spelling.  Not  an  equal  distribution.  I  would  be  willing,  if 
enough  would  agree  with  me,  to  bring  about  a  fair  distribution  of 
the  accumulated  wealth  of  the  country,  but  I  have  no  plan  of  my 
own,  and  I  have  not  seen  a  practical  plan  for  doing  it  thus  far. 

Here  is  what  I  say:  Business  is  or  innumerable  forms.  It  may  be 
incident  to  the  ownership  or  use  of  property,  or  entirely  foreign  to 
such  use  and  ownership.  It  is  the  business  of  the  naturalist  to 
travel  and  investigate.  What  I  am  now  doin^  and  what  the  mem- 
bers of  this  committee  are  doing  is  business,  ]ust  as  much  as  what 
any  employer  of  labor  is  doing  or  has  been  doing. 

AH  of  any  employing  corporation's  property,  including  its  good 
will — I  expect  to  encounter  some  trouble  on  that  last  proposition 
pretty  soon,  but  I  am  ready  for  it — all  its  assets  is  the  product  of 
labor;  part  of  that  labor.  Part  of  that  labor  and  not  part  of  that 
property  is  the  doing  of  business. 

One  element  of  all  the  definitions  of  property  is  that  it  may  be  dis- 
posed of;  that  is,  it  is  assignable.  Just  now  I  placed  emphasis  on 
the  words  of  this  definition,  "  the  right  to  dispose  of."  It  must  be 
assignable  or  it  is  not  property.  The  only  exception  is  in  the  case  of 
what  is  known  as  a  pure  equity.  One's  business  has  no  quality  of  an 
equity,  and  so  that  need  not  be  considered.  Hence,  lacking  the 
essential  element  of  assignability,  it  is  neither  property  nor  a  prop- 
erty right.  It  is  an  indeterminate,  natural,  and  personal  right.  If  a 
man  die,  all  his  property,  including  the  good  will,  if  any,  created  by 
exercising  the  right  to  labor — that  is  to  say,  by  exercising  the  right 
to  do  business — is  distributed  to  his  next  oi  kin  or  his  devisees.  But 
his  business  ends;  it  is  gone  forever.  This  applies  to  men  of  all  con- 
ditions and  classes.  Within  the  legal  definitions  there  is  hardly  a 
man  in  the  world  without  a  business.  Even  if  a  man  be  sick  and  bed- 
ridden, he  has,  as  his  chief  concern — that  is,  his  business — to  get 
well  if  he  can. 

The  reasoning  in  boycott  cases  is  the  same  as  in  strike  cases.  For 
the  same  reasons  that  an  employer  has  no  vested  or  property  interest 
in  his  employees  or  in  their  capacity  to  serve  him,  a  dealer  has  none 
in  his  customers. 

Let  us  take  any  boycott  case  before  a  court  for  an  illustration  of 
my  argument.  Nobody  is  threatening  to  injure  the  plant  or  other 
actual  property  of  the  plaintiff.  What  is  left  as  property  or  as  a 
property  right  to  support  the  action  for  an  injunction?  Merely  that 
imaginary  thing,  the  plaintiff's  business,  his  right  to  live,  to  seek 
prosperity  and  accumulate  wealth,  or  to  seek  a  job  and  gain  a  com- 
petence from  wages. 

I  now  undertake  to  demonstrate,  as  a  legal  proposition,  that  busi- 
ness is  a  mere  abstraction  and  is  not  and  can  not  be  proved  or  argued 
into  the  legal  meaning  of  property  or  property  right,  by  any  amount 
of  proof  or  argument. 

I  have  sought  in  the  opinions  of  judges  a  good  expression  of  my 
idea,  and  found  it  in  the  case  of  Schubach  v.  McDonald,  a  Missouri 
case,  reported  in  65  L.  R.  A.,  at  page  136,  where  the  court,  speaking 
of  the  right  which  can  be  made  the  basis  for  an  injunction  said : 

The  abstract  right  must  assume  a  concrete  form  before  It  becomes  property  In 
the  Judicial  sense,  capable  of  judicial  protection. 
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If  "  business  "  be  not  property,  much  less  is  the  abstract  right  des- 
ignated as  "  the  right  to  do  business."  The  ri^ht  to  do  business 
clearly  belongs  in  the  class  of  personal  rights;  for  instance,  with  one's 
right  to  practice  law,  his  right  to  traveL  A  complainant's  business 
and  right  to  do  business  are  as  unsubstantial  and  purely  ideal  and 
personal  as  that  of  a  metal  polisher  or  foundry  man  to  seek  and 
obtain  employment. 

As  the  question  of  judicial  interference  in  disputes  between  labor 
and  capital  has  never  been  discussed  in  any  of  the  cases  with  any 
special  reference  to  this  point,  and  as  judicial  views,  as  well  as  the 
decisions,  are  in  conflict,  I  desire  to  illustrate  this  point,  and  I  will 
begin  with  a  truism  and  a  maxim.  My  truism  is  that  each  man  is 
the  equal  of  every  other  man  before  tne  law.  That  is  a  little  old 
fashioned,  but  I  believe  that  as  a  principle  it  still  lives. 

My  maxim  is  that  "equity  delighteth  in  equality."  Nobody  can 
dispute  that. 

Now,  for  the  illustration :  Here  is  a  man ;  we  will  say  his  name  is 
Smith.  He  enters  the  employ,  as  a  metal  polisher,  of  Mr.  Jones,  who 
is  the  proprietor  of  a  stove  factory.  By  entering  such  employment 
he  becomes  a  business  man  as  well  as  an  employee.  He  is  engaged 
in  a  business  pursuit.  He  is  not  engaged  in  philanthropic  work,  but 
business.  Polishing  stoves  is  his  business.  In  other  words,  he  is 
exercising  the  right  to  do  business.  He  has  police  protection  against 
personal  annoyance.  Would  anyone  be  so  aosurb  as  to  contend  that 
ne  could  protect  by  injunction  his  bare  right  to  polish  stoves;  that  is, 
his  right  to  accept  employment  and  perform  the  duties  of  a  stove 
polisher  f  He  receives  his  compensation  in  definite  stated  sums  at 
stated  periods.  There  is  Mr.  Jones,  the  proprietor,  his  employer. 
He  stands  in  the  place  of  a  corporation,  subsequently  succeeding  Mr. 
Jones  in  business,  and  the  illustration  holds  ^ood.  Mr.  Jones  works 
at  the  same  establishment  but  mostly  with  his  brains.  He  gets  his 
pay  in  the  form  of  profits  when  there  are  any.  His  pay  is  uncertain 
and  somewhat  speculative  as  to  its  amount ;  but  that  is  wholly  imma- 
terial. As  to  all  his  tangible  property,  real  and  personal,  and  as  to 
all  his  property  rights,  such  as  choses  in  action  and  incorporeal 
hereditaments,  he  may  in  a  proper  case  be  protected  by  injunction, 
but  not,  I  insist,  as  to  his  nersonal  right  to  do  business. 

We  will  suppose  that  Mr.  Jones  dies  and  a  corporation  is  formed  to 
take  over  the  whole  plant.  The  corporation  talces  his  place  as  pro- 
prietor. It  of  course  succeeds  to  no  greater  personal  right  to  do  busi- 
ness than  its  predecessor  enjoyed  or  than  any  other  business  man 
enjoys.  Mr.  Brown  becomes  president  and  continues  devoting  labor 
to  the  new  business.  He  is  as  much  entitled  to  protection  to  protect 
his  employment  as  Smith,  the  polisher,  the  employee,  to  protect  his 
job,  or  as  the  corporation  to  protect  its  business;  that  is  to  say, 
neither  he  nor  the  corporation  has  any  such  right  whatever. 

Senator  Sutherland.  I  came  in  after  you  began  this  discussion, 
and  I  would  like  to  understand  just  your  position.  Do  you  take  the 
position  that  under  no  circumstances  is  tne  right  to  do  business  a 
property  right? 

Mr.  Spelling.  I  do. 

Senator  Sutherland.  Suppose  I  own  a  piece  of  real  estate.  I  have 
a  right  to  sell  that  real  estate.    Is  not  that  right  a  property  right? 

Mr.  Spelling.  Your  interest  in  the  land  is  a  property  right. 
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Senator  Sutherland.  Is  not  the  right  to  sell  it  a  property  right? 

Mr.  Sp£Llii7G.  I  might  add  to  that  by  saying  that  that  is  not 
equivalent  to  the  right  to  do  business* 

Senator  Sutherland.  I  am  coming  to  that. 

Mr.  Spelling.  Answering  your  question  categorically,  I  will  say  no. 

Senator  Sutherland.  It  is  not  a  property  right? 

Mr.  Spelling.  It  is  not.  It  belongs  to  the  great  category  of  per- 
sonal rights.  Your  right  to  sell  the  land  is  not  prc^erty  or  a  prop- 
erty right  in  any  sense -until  it  assumes  a  concrete  form  and  you  have 
made  a  contract  to  sell  it.  Prior  thereto  the  right  of  alienation  is 
wrapped  up  in  your  title.  It  has  no  separate  existence  as  a  right, 
leeal  or  equitable.  I  have  the  general  right  to  sell  land,  and  that  is 
all  you  have,  notwithstanding  your  specific  ownership  of  land,  until 
you  have  actually  made  a  contract  to  sell. 

Senator  Sutherland.  The  right  to  retain  property  in  my  own  pos- 
session is  a  property  right? 

Mr.  Spelling.  Certainly. 

Senator  Sutherland.  But  the  right  to  sell  to  some  other  person  is 
not  a  property  right? 

Mr.  Spelling.  That  is  not  a  property  right,  independent  of  the 
individual  title.  It  stands  on  the  same  abstract  footing  as  my  gen- 
eral right  To  test  the  matter,  how  could  you  even  make  a  case  call- 
ing for  an  injunction  to  protect  such  a  right? 

The  Chairman.  What  about  the  right  to  use  the  property? 

Mr.  Spelling.  The  right  of  possession  is  a  property  right  that  goes 
with  the  property  and  the  use  goes  with  the  possession. 

The  Chairman.  What  about  the  right  to  use  the  property? 

Mr.  Spelling.  It  is  an  essential  ingredient  of  the  ownerdiip  of  the 
property,  an  incident  to  possesion. 

The  Chairman.  It  is,  then,  a  property  right? 

Mr.  Spelling.  Oh,  certainly,  the  right  of  possession  is.  The  use 
is  essential  incident  to  ownership.  A  man  can  divest  himself  of  the 
right  of  possession  as  he  can  of  any  property  right,  by  renting  it  to 
somebody  else.  He  then  has  the  right  of  ownership  in  the  property 
and  the  tenant  has  the  use  in  the  possession,  both  as  one;  they  are 
inseparable.    Both  are  entitled  to  protection  by  injunction. 

Senator  O'Gorman.  Mr.  Spelling,  I  understand  you  to  say  that  in 
numerous  injunction  suits,  especially  those  affecting  strikes,  the 
question  has  not  been  determined  by  the  court  that  the  right  to  con- 
tinue a  man's  business  is  a  property  right.  Has  it  not  been  so  de- 
termined by  the  courts? 

Mr.  Spelling.  The  right  to  continue  business  as  a  property  right? 

Senator  O'Gorman.  Yes. 

Mr.  Spelling.  Senator  O'Gorman,  it  has  been  decided  in  case  after 
case  that  that  right  to  do  business  is  entitled  to  protection,  and  it 
has  been  given  practical  application  time  and  again  by  State  courts 
and  Federal  courts. 

Senator  Sutherland.  The  courts  have  called  it  a  property  right, 
have  they  not? 

Mr.  Spelling.  I  think  some  one  or  two  of  the  courts  have  in  so 
many  worda 

Senator  Suiherland.  In  the  Adair  case  did  not  Justice  Harlan 
call  it  ft  property  right? 
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Mr.  Spelling.  The  Adair  case,  has  been  brought  up  here  by  every 
attorney  in  opposition  without  an  exception,  and  they  take  some 
words  of  Justice  Harlan  in  the  grand  rhetorical  discourse  in  that  case 
in  which  he  said  this  right  of  the  railroad  company  to  make  contracts 
is  a  property  right  as  well  as  a  personal  right.  ^  He  said  that. 

But  let  me  say  before  I  revert  to  that  Adair  case  it  has  been  my 
policy  in  all  the  arguments  I  have  been  making  before  committees  of 
Congress  for  years  and  years  on  this  subject  to  treat  these  deciaons 
that  have  been  paraded  before  you  in  long  array  as  a  class.  I  do  not 
discuss  them  except  in  a  class. 

6oming  back  now  to  the  Adair  case,  Justice  Harlan  did  say  that 
and  used  that  expression  just  as  I  have  given  it  to  you.  But  let  me 
call  your  attention  to  something  else  he  said  in  the  same  case. 

He  said  that  laboring  men  have  the  right  to  sell  their  labor,  and 
the  employer  has  the  right  to  buy  their  labor,  just  as  if  it  was  some- 
thing that  was  canned  up  or  on  tap  awaiting  the  first  purchaser  to 
deliver  it  to,  whereas  a  contract  of  employment  merely  creates  a 
personal  relation. 

Of  course,  if  labor  could  be  put  in  cold  storage  or  tied  up  in  pack- 
ages and  sold  to  the  first  man  that  came  along  who  wanted  it,  then 
Justice  Harlan  is  right,  because  a  contract  to  sell  goods  is  a  property 
right,  to  be  protected  by  injunction.  But  without  a  break  from  that 
expression  which  I  have  just  used,  he  went  on  to  say  that  the  em- 
loyer  had  the  right  to  discharge  the  employee  and  the  employee  had 
he  corresponding  right  to  quit  the  employment,  and  that  there  was 
no  remedy  unless  it  was  a  suit  for  damages.  And  he  cited  a  long 
list  of  authorities,  and  among  those  authorities  was  Arthur  t;.  Oakes, 
decided  by  himself,  denying  the  right  to  injunction  to  protect  this 
right  to  make  contracts  with  workingmen  to  work  for  wages. 
S^iator  O'GfoRMAN.  Where  is  that  case  reported  ? 
Mr.  Speuanq.  In  63  Federal  Reporter,  page  310. 
It  is  not  necessary,  and  I  do  not  now  consider  it  necessary,  for  me 
to  take  up  these  cases  and  try  to  review  them  and  their  doctrugie.  I 
will  admit  that  this  fallacy,  this  heresy,  that  the  right  to  do  business 
is  propertv,  has  been  sustained  in  some  courts — ^that  is,  in  quite  a 
number  of  cases.  State  and  Federal.  If  that  were  not  true,  gentle- 
men, the  proponents  of  this  measure  would  not  be  here  to-day  seeking 
legislation. 

Senator  O'Gorman.  You  propose  by  this  act  to  change  that  law  as 
recognized  heretofore  in  the  courts?    Is  that  correct? 

A&.  Spelling.  This  bill  does  not  prevent  the  courts  holding  busi- 
ness to  be  property.     Nevertheless,  when  you  provide  that  they 

have  to • 

Senator  O'Gorman  (interposing).  Is  that  the  point?  Aggnming 
the  courts  have  gone  wrong  on  that  proposition,  now  is  your  argu- 
ment before  us  relevant,  if,  as  you  say,  tnis  act  does  not  attempt  to 
interfere  with  that  rule? 

Mr.  Spellino.  I  was  just  proceeding  to  say — ^I  had  not  answered 
jour  question,  but  I  will  in  a  moment — that  you  will  find,  if  you 
examine  these  cases  of  which  labor  complains,  that  every  one  of 
them,  without  exception,  is  based  on  this  assumption,  that  the  right 
to  do  business  is  ]property.  Every  one  in  which  there  has  been  an 
abuse,  every  one  in  which  the  complaints  were  defective  and  the 
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orders  were  too  broad  or  too  vague,  could  never  be  issued  except  on 
that  assumption,  that  the  right  to  do  business  is  property,  and  that 
is  the  reason  I  dwell  on  it  to  show  the  real  need  oi  legislative  action. 

I  want  to  answer  the  Senator's  question  before  it  passes  out  of 
my  mind. 

It  is  relevant  here  on  account  of  section  266b  and  part  of  section 
266c.  They  require  that  the  complaint  shall — ^I  do  not  know  that  I 
can  quote  the  language  of  the  bill — describe  the  property  or  property 
right  "  with  particularity." 

Senator  O  Gtorman.  That  is,  that  the  order  shall  be  specific  in 
terms  and  shall  describe  in  reasonable  detail  and  not  by  reference  to 
the  bill  of  complaint. 

Mr.  Spellinq.  That  is  one  provision.  Also  it  contains  this  addi- 
tional and  very  valuable  provision,  that  the  alleged  irreparable 
injury — I  do  not  know  that  I  can  ffive  the  exact  language  of  the 
bill — shall  be  set  forth  and  described  in  detail  or  with  certainty  in 
the  order.  Section  266c  says  that  no  restraining  order  or  injunction 
shall  be  granted  ^'unless  necessary  to  prevent  irreparable  injury  to 
property  or  to  property  right  of  the  party  making  the  application, 
for  which  injury  there  is  no  adequate  remedy  at  law,  and  such 
property  or  property  right  must  be  described  with  particularity  in 
the  application"  and  so  on.  I  consider  that  provision  of  the  bill 
a  valuable  safeguard  against  abuses. 

If  a  court  will  try  to  do  its  duty,  and  will  scrutinize  the  complaint 
according  to  this  bill,  if  it  should  become  a  law,  it  will  be  difficult  for 
these  learned  and  cunning  and  scheming  attorneys,  these  enterprising 
fellows,  zealous  for  big  business — that  is,  for  the  corporations  for 
whom  they  work — to  evade  the  law  and  procure  the  issuance  of 
injunctions  on  defective  complaints,  as  they  have  been  doing  here- 
toiore,  getting  broad,  sweeping  injunctions  and  restraining  orders 
which  hardly  gave  the  men  a  chance  to  breathe,  and  then  surrepti- 
tioudy  witiidrawing  the  papers,  so  that  nobody  could  ever  call  them 
to  account  or  hold  their  clients  responsible.  And  the  workinj^ 
people  who  have  been  demoralized  and  dispersed  by  a  proceeding  ox 
that  kind  have  no  remedyon  earth. 

Senator  Suthebland.  What  do  you  mean  by  that? 

Mr.  Spelling.  This  is  one  of  the  abuses  that  section  266b  and  part 
oi  section  266c,  in  regard  to  the  order,  and  what  the  order  snail 
contain,  and  what  the  complaint  shall  contain,  intends  to  protect 
them  against. 

Senator  Sutherland.  What  do  you  mean  by  "surreptitiously 
withdrawing  the  papers  "  ? 

Mr.  Spelling.  I  do  not  want  to  become  a  witness  to  facts,  and  I 
do  not  want  to  be  drawn  away  from  the  line  of  my  argument. 

Senator  Sutherland.  Does  that  mean  withdrawing  original  files 

from  the  court  ? 

Mr.  Spelling.  It  has  been  my  personal  experience  and  I  have 
made  search  for  the  complaints  in  these  cases  and  for  the  original 
order  on  file,  and  I  have  sent  to  various  clerks  of  courts,  and  almost 
invariably  the  answer  comes  back  that  they  can  not  find  even  a  scrap 
of  the  record.  Bight  here  in  the  District  of  Columbiar--I  will  come  so 
close  to  you  that  I  would  not  dare  to  prevaricate — ^in  1906  one  of 
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these  blanket  injunctions  was  issued  against  the  Columbia  T3^po- 
graphical  Union. 

Mr.  Emert.  Bender  v.  Typographical  Union  ? 

Mr.  Spelling.  No;  Adams  v.  the  Columbia  Typographical  Union. 
That  was  during  the  pendency  of  an  argument  before  the  House  com- 
mittee that  it  was  issued.  I  started  out  to  find  that  complaint  and 
the  original  order.  To  make  a  long  story  short,  there  was  not  a  scrap 
or  a  trace  of  them  in  the  clerk's  office.  I  was  sent  to  the  attorney 
for  the  plaintiff,  and  he  pretended  they  were  lost.  If  it  becomes  an 
issue,  I  will  give  the  name  of  the  person. 

In  the  record  made  here  by  Mr.  Monaghan,  this  committee  called 
on  him  to  produce  the  records  in  34  cases.  He  brought  just  i^ 
complaints  and  14  injunction  and  restraining  orders,  and  put  them 
in  the  record,  and  that  is  all. 

In  the  argument  I  would  make,  if  I  had  a  good  chance,  I  would 
take  these  up  and  show  the  total  defectiveness  of  those  complaints, 
and  the  infamy — I  do  not  like  to  use  so  harsh  a  word,  but  I  will  say 
the  iniquity — of  issuing  such  restraining  orders  and  injunctions  as 
were  issued  in  those  cases.  They  are  rignt  here  in  the  record,  begin- 
ning at  page  157,  and  may  be  inspected  by  members  of  the  committee. 

I  will  continue  on  in  the  line  of  my  argument. 

I  was  just  demonstrating  that  the  right  to  do  business  is  not  prop- 
erty. The  magnitude  of  the  corporation's  business  cuts  no  figiire. 
It  is  in  no  better  position  than  a  match  peddler  in  this  respect.  That 
is  true  unless  we  repudiate  this  maxim,  this  truism  or  constitutional 
principle,  that  all  men  are  equal  before  the  law. 

Suppose  now  that  Smith,  the  employee,  hears  in  advance  that  the 
corporation  intends  to  discharge  him  and  files  a  bill  to  enjoin  it. 
The  corporation  managers  would  be  utterly  astoimded.  as  well  they 
might  be,  and  yet  that  corporation  has  no  more  a  vested  or  property 
ri^t  in  that  abstract  thing  called  "  business  "  than  the  workingman 
has  in  the  use  of  his  hands  and  faculties.  Surely,  it  will  not  be  con- 
tended that  the  courts  can  discriminate  in  this  matter,  or  that  any 
chancellor  could  establish  what  we  term  "  discriminating  "  or,  to  use 
a  vulgar  phrase,  "  jug-handled  "  equity. 

In  Worthington  v.  Waring  (157  Mass.,  421)  we  have  a  case  whose 

Erinciple  and  language  is  a  statement  in  a  slightly  different  form 
pom  that  which  I  have  been  using.    The  facts  appear  in  the  part  of 
the  opinion  which  I  am  about  to  read  as  follows : 

We  take  the  siibstflnee  of  the  petition  to  be  that  the  petitioners  were  weavers 
by  trade  and  had  been  employed  by  the  Narragansett  miUs,  a  corporation  In 
Fall  River,  and  that  they  demanded  higher  wages,  which  the  corporation  re- 
fused to  give,  and  they  then  left  work;  and  the  defendants  sent  their  names  to- 
the  officers  of  other  mills  in  Fall  River  on  a  list  which  is  called  a  black  list, 
and  which  informe<l  these  officers  that  the  petitioners  had  left  the  Narragansett 
mill  on  what  is  called  a  strike,  whereupon  the  defendants  conspired  together, 
and  with  the  officers  of  other  mills,  and  agreed  not  to  employ  the  petitioners, 
with  the  intent  to  compel  them  either  to  go  without  work  in  Fall  River  or  to  go 
back  to  work  for  the  Narragansett  mills  at  such  wages  as  the  corporation 
should  see  fit  to  pay  them.  It  does  not  appear  by  the  petition  that  any  of  the 
petitioners  had  existing  contracts  for  labor  with  which  the  def«idants  inter- 
fered. If  the  petition  sets  forth  that  such  a  conspiracy  as  constitutes  a  misde- 
meanor at  common  law— on  which  we  express  no  opinion — the  remedy  is  by 
inditftment.  If  the  injury  which  has  been  received  by  the  petitioners  at  the 
time  the  i>etition  was  filed  constitutes  a  cause  of  action — on  which  we  express 
no  opinion — the  remedy  is  by  an  action  of  tort,  to  be  brought  by  each  petitioner 
separately. 
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The  only  grievance  alleged,  which  is  continuing  in  its  nature,  is  the  conspiracy 
not  to  employ  the  i)etitioners,  and  there  are  no  approved  precedents  in  equity  for 
enjoining  the  defendants  from  continuing  such  a  conspiracy  or  for  compelling 
the  defendants  either  to  employ  the  petitioners  or  to  procure  employment  for 
them  with  other  persons.  (See  Workman  t\  Smith,  155  Mass.,  92;  Carleton  v. 
Kugg,  149  Mass..  570.  5  L.  R.  A.,  193;  Smith  v.  Smith,  148  Mass.,  1;  Raymond  v. 
Ruswll,  143  Masa.  295;  58  Amer.  Rep.,  137;  Boston  Dlatite  Co.  v.  Florence 
Manufacturing  Co.,  114  Mass.,  09;  19  Amer.  Rep.,  310.)  It  is  plain,  however, 
that  the  petition  was  drawn  with  a  view  to  obtaining  some  equitable  relief.  It 
\h  well  known  that  equity  has,  in  general,  no  Jurisdiction  to  restrain  the  com- 
mission of  crime  or  to  assess  damages  for  torts  already  conunitted.  Courts  of 
equity  often  proteil  property  from  threatened  injury  when  the  rights  of 
property  are  equitable,  or  when,  although  the  rights  are  legal,  the  civil  and 
criminal  remedies  at  common  law  are  not  adequate;  but  the  rights  which  the 
petitioners  allege  the  defendants  were  violating  at  the  time  the  petition  was 
filed  are  personal  rights  as  distinguished  from  rights  of  property. 

Along  that  line,  since  we  have  become  so  accustomed  to  the  use  of 
the  word  boycott,  I  beg  leave  to  submit  that  here  was  an  instance  of 
a  boycott,  one  of  the  most  vicious  and  reprehensible  imaginable,  only 
it  was  called  a  blacklist — in  this  case  of  Worthington  v.  Waring 
(157  Mass.,  421). 

In  the  Debs  case,  which  was  one  of  the  cases  that  has  been  much 
used — overworked,  in  fact,  in  these  hearings — it  was  not  held  that 
a  court  could,  without  property  right  as  a  basis,  enjoin  a  body  of 
strikers.  There  has  been  no  end  of  talk  about  the  Debs  case,  and 
it  ought  not  to  be  necessary  for  me  to  say  that  it  was  based  on  two 
grounds  of  jurisdiction.  One  was  the  possession  of  the  corpus  of 
railroad  property.  The  other  was  the  right  of  Federal  courts  to 
protect  the  public  against  nuisances,  a  doctrine  which  had  its  origin 
in  the  right  to  prevent  projections  on  navigable  waters;  but  that  is 
an  exceptional  jurisdiction;  that  is  ancient  doctrine,  existing  from 
time  immemorial.  .The  English  Crown  always  was  possessed  of 
navigable  waters  and  public  highways  and  could  always  enjoin.  I 
feel  like  apologizing,  here  and  now,  for  being  in  the  Debs  case  so 
often.  But  we  meet  it  at  every  turn  in  the  argument  of  the  opposi- 
tion.   It  would  seem  to  have  been  their  main  reliance. 

In  that  Debs  case  it  was  not  held  that  a  court  could,  without  prop- 
erty right  as  a  basis,  enjoin  a  body  of  strikers.  On  the  contrary,  it 
was  clearly  recognized  that  a  basis  of  property  right  was  essential. 
In  that  case  (158  U.  S.,  583)  the  court  said: 

It  is  snid  that  equity  only  interferes  for  the  protection  of  property,  and  that 
the  Government  has  no  pro|)erty  interest.  A  sufficient  reply  is  that  the  United 
States  have  a  property  in  the  malls,  the  protection  of  which  was  one  of  the 
purposes  of  this  bill. 

The  court  then  proceeds  to  discuss  such  property  in  the  mails, 
citing  cases. 

All  such  cases  as  the  Debs  case,  all  obstructions  of  railway  trans-" 
portation,  can  be  enjoined  by  the  Government  if  this  bill  shall  pass 
A8  before.  (See  Debs  case,  158  U.  S.,  587,  and  cases  cited.)  Injunc- 
tions will  issue  in  such  cases  as  heretofore,  not  only  to  protect  prop- 
erty, but  because  such  obstructions  constitute  public  nuisances.      — ^ 

At  the  Fifty-ninth  Congress  the  question  of  good  will  an<J  the 
mooted  question  of  its  connection  with  the  right  to  do  business,  again 
here  brought  up  before  the  Senate  committee,  was  brought  up  and 
met  by  me.  I  thmk  fully;  and  any  member  of  this  committee  will  be 
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furnished  with  a  copy  of  my  argument  in  answer  to  Mr.  Davenport 
on  that  subject. 

The  Chairman.  Has  it  been  printed  t 

Mr.  Spelling.  It  is  in  the  House  hearings  of  four  or  six  years  ago- 

The  Chairman.  Perhaps  if  you  can  give  reference  to  the  document 
number  it  will  help  us  to  locate  it. 

Mr.  Spelling.  It  is  in  the  House  hearings  of  1908,  my  argument, 
the  only  argument  I  made  on  the  proposed  injunction  bill  of  that 
session.  It  was  printed  by  order  of  tne  committee  by  the  Government 
Printing  Office  in  1908,  but  was  not  given  a  number.  It  was  entitled 
*'  Committee  upon  the  Judiciary,  House  of  Representatives,  Sixtieth 
Congress.  Argument  of  Mr.  T.  C.  Spelling  in  favor  of  the  so-called 
anti-injunction  bill."  The  argument  was  made  before  the  Committee 
on  Wednesday,  February  5,  1908. 

At  the  close  of  the  Fifty-ninth  Congress  I  presented  and  filed  a 
reply  to  a  report  to  a  subcommittee  which  brought  up  that  proposi- 
tion, and  I  went  into  it  still  more  elaborately.  A  copy  of  that  can 
be  obtained  by  any  member  of  this  committee.  I  will  do  my  best 
to  see  that  any  member  of  this  committee  who  wants  it  shall  receive 
a  copy.  I  am  not  sure  that  they  can  be  furnished.  The  men  who 
made  the  report  are  not  in  Congress  now,  and  I  am  not  sure  that  they 
have  returned  the  documents  to  the  full  committee  or  that  they  went 
into  the  record. 

Senator  Nelson.  What  is  the  substance  of  your  views  on  this  mat- 
ter of  good  will  ? 

Mr.  Spelling.  Good  will  is  property  and  entitled  to  protection  by 
injunction,  but  it  never  did  and  never  could  arise  in  a  dispute  between 
employers  and  employees  about  wages  or  anything  else.  It  is  sepa- 
rable and  distinct  from  the  right  to  do  business  and  from  the  business 
itself.    I  want  to  demonstrate  that  as  nearly  as  I  can. 

Senator  Nelson.  Does  not  the  question  of  good  will  include  the 
right  to  do  business! 

Mr.  Spelling.  The  right  to  do  business  can  be  emphasized 

Senator  Nelson  (interposing).  If  a  man  can  not  carry  on  his  busi- 
ness, how  can  he  have  a  good  will  ? 

Mr.  Spelling.  Your  hypothsis  is  correct.  A  man  can  not  create 
good  will  without  carrying  on  business.  Good  will  is  a  result  of 
exercising  the  right  to  do  business. 

Senator  Nemon.  Then,  while  the  matter  is  in  its  infancy,  as  it 
were,  and  getting  started,  it  is  not  entitled  to  protection;  but  when 
it  is  accumulated  and  when  it  has  been  going  on  a  sufficient  len^h  of 
time  to  constitute  what  you  call  good  will,  it  is  amenable  to  equitable 
protection.    Is  that  your  view? 

Mr.  Spelling.  The  good  will  is  entitled  to  equitable  protection 
against  any  wrongs  that  can  possibly  injure  it,  and  those  wrongs  can 
only  consist  in  similation  or  imitation.  Nobody  in  this  country  or 
any  other  ever  heard  of  a  labor  organization  or  body  of  employees 
simulating  or  trying  to  imitate  a  trade-mark  or  otherwise  to  injure 
the  good  will  of  a  business.  At  any  rate,  none  of  the  attorneys  for 
associations  and  corporations  have  ever  found  an  instance  of  a 
threatened  injury  to  the  good  will  in  any  of  these  proceedings. 

Senator  Nelson.  Is  there  any  such  thing  as  a  good  will  appertain- 
ing to  law  business — to  carry  on  the  law  business,  or  to  carry  on  the 
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business  of  a  doctor,  to  be  an  engineer,  or  to  be  a  laboring  man  ?  Is 
there  any  such  good  will  or  anything  like  good  will  appertaining  to 
such  a  trade  or  vocation  ?  .        .       .• 

Mr.  Spelling.  It  may  be  that  what  you  have  in  mind  is  not  good 
will  but  reputation.  I  doubt  if  a  lawyer  has  any  good  will  he  can 
sell  or  assign — or  an  engineer,  or  a  doctor,  or  any  of  the  professions 
of  life.  Good  will  is  something  that  is  a  mere  fiction  now  anyway^ 
because  it  is  covered  by  trade  names  and  trade-marks  under  State 
and  Federal  statutes. 

Of  course,  at  conunon  law,  and  in  the  absence  of  statutes,  there  is 
such  a  thing  as  good  will,  and  it  is  property ;  it  survives ;  it  survives 
the  exercise  of  the  right  to  do  business;  it  survives  the  business  itsell 

The  opposition  to  the  bill  has  seemed  to  acknowledge  their  error  in 
confounding  good  will  and  business  after  hearing  the  distinction 
clearly  pointed  out,  as  it  was  by  me,  both  at  the  hearing  in  the  Fifty- 
ninth  Coligress  and  in  my  reply  to  the  report  of  the  committee  filed  at 
the  same  session.    At  any  rate  they  have  ceased  to  harp  upon  it. 

Mr.  EifERY.  May  I  make  an  inquiry  ? 

Mr.  Spelling.  I  do  not  like  to  oreak  into  this.  I  will  be  through 
in  a  moment,  and  then  I  will  be  glad  to  answer  jou. 

Good  will  and  business  are  clearly  distinguishable.    It  often  re- 

3uires  some  legal  acumen — I  address  this  U>  you,  Mr.  Emery — 1» 
istin^ish  between  things  which  are  similar  and  yet  not  identicaL 
That  IS  not  the  particular  sentence  I  address  to  you,  but  what  I  am 
talking  about  as  an  entirety. 

To  repeat,  it  often  requires  some  legal  acumen  to  distinguish 
between  things  which  are  similar  and  yet  not  identical.  But  there 
should  be  none  here.  Our  conception  of  the  difference  between  good 
will  and  business  ought  to  be  clear. 

Permit  me  to  call  attention  to  a  fact  which  ought  alone  to  remove 
the  good  will  from  the  domain  of  discussion.  No  case  of  an  injunc- 
tion growing'  out  of  a  labor  dispute  can  be  found  in  which  the  good 
will  was  ever  referred  to,  and,  mdeed,  it  is  impossible  to  conceive  of 
an  attack  being  directed  against  the  good  will  by  the  disputants  on 
either  side  of  such  a  controversy. 

Good  will  as  property  is  produced  in  the  same  way  that  any  other 

Eroperty  is  produced ;  that  is,  by  labor,  by  exercising  the  right  to  d© 
usiness. 

In  fact,  the  good  will  is  a  mere  fiction  as  property,  and  imder  the 
modem  rSgimewof  trade-marks  and  trade  names  and  registry  laws 
for  these  the  good  will  never  alone  becomes  the  subject  of  litigation. 
The  trade  name  covers  the  good  will  and  is  practically  the  only  evi- 
dence of  its  existence.  There  can  not,  in  the  nature  of  the  case,  be 
any  infringement  of  the  property  right  in  good  will  separate  and  dis- 
tinct from  the  infringement  of  the  trade  name.  Infringement  caft 
only  consist  in  duplication  or  simulation.  It  is  enjoined  because  it 
is  a  fraud  upon  the  public  as  well  as  upon  the  owner  of  the  trade 
name  or  good  will.  An  infringement  is  never  involved  in  a  dispute 
between  employer  and  employees,  nor  in  any  matter  involving,  relat- 
ing to,  or  growing  out  of  a  labor  dispute. 

The  good  will,  after  its  creation  through  the  exercise  of  the  right 
to  do  business,  being  property,  may  be  sold  or  inherited  after  the 
business  has  terminated.    For  illustration,  I  could  cite  the  case  of  a 
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large  publishing  house  in  New  York  which,  after  a  long  and  suooese- 
ful  career,  failed  in  business,  its  failure  having  resulted  mainly  from 
disagreements  with  its  employees.  But  the  most  valuable  asset  of 
the  insolvent  after  its  doors  were  closed  was  its  good  will — ^that  is  to 
say,  its  trade  name — and  that  was  sold  to  a  new  company  for  a 
large  sum.  That  is  a  big  publishing  house  that  did  business  on 
Franklin  Square. 

I  will  answer  your  question  now,  Mr.  Emery. 

Mr.  Emery.  Did  I  understand  you  correctly  to  say  diat  good  will 
can  be  disposed  of,  but  was  not  protectable  by  injunction? 

Mr.  Spelling.  Oh,  no;  I  never  said  that  The  record  shows  that 
I  did  not.  It  can  be  protected  from  the  oalj  wrong  that  can  do  it 
any  harm. 

Mr.  Emery.  It  can  be  protected  by  injunction  where  it  is  disposed 
of  to  another  person  and  the  person  disposing  of  it  attempts  to  do  it 
harm  in  the  time  covered  by  the  contract  of  sale? 

Mr.  Spelling.  You  are  thinking  of  something  that  is  not  depend- 
ent on  the  existence  of  good  will  for  its  existence  at  all.  What  you 
are  thinking  of  is  a  contract  in  reasonable  restraint  of  trade.  There 
is  an  exception  to  the  general  rule  that  restraints  of  trade  are  illegal. 
You  may,  in  popular  parlance,  say  a  man  sells  his  business,  but  he 
does  no  such  thing  in  reality. 

Mr.  Emery.  I  am  referring  to  what  the  courts  call  it  and  what  the 
terms  of  the  contract  call  it 

Mr.  Spelling.  Yes,  I  understand  you.  A  man  had  conducted 
buisness  here  on  Pennsylvania  Avenue.  He  is  an  extensive  dealer 
in  clothing.  Another  man  comes  along  and  says,  ''  I  want  to  buy 
your  business,"  and  they  agree  on  $10,000  as  the  purchase  price. 
As  a  part  consideration  for  that  $10,000  is  the  stock  of  goods,  or  pos- 
sibly a  lease  on  the  premises  there.  Another  consideration  or  part 
of  the  consideration  is  the  agreement  of  the  vendor  of  the  goods  that 
he  will  not  go  into  the  same  buisness  again  within  a  year  or  within 
five  years.  Although  they  may  be  in  one  instrument,  there  are  two 
contracts  in  reality,  and  the  one  under  which  the  man  agrees  not  to 
go  into  business  is  in  restraint  of  trade,  but  it  is  permissible,  because 
under  the  common  law  it  is  reasonable,  and  under  local  laws  in  this 
country  would  be  reasonable,  and  might  be  under  the  Supreme 
Court's  decisions.  I  do  not  want  to  take  up  those  decisions,  how- 
over,  this  afternoon. 

Mr.  Emery.  With  your  permission,  I  want  to  call  4he  attention  of 
the  committee  to  your  statement  respecting  an  argumetit  made  before 
the  committe  of  the  House  on  the  subject  of  good  will  and  the  right 
to  do  business  as  property  rights,  as  distinguished  from  the  thing  in 
which  they  exist,  and  to  ask  if  you  will  recall  that  the  subcommittee, 
consisting  of  both  Democratic  and  Republican  members  of  the 
Judiciary  Committee  of  the  House,  after  hearing  arguments  on  both 
sides,  reported  to  the  House,  in  answer  to  their  inquiry  as  to  whether 
or  not  the  right  to  do  business  was  itself  a  property  right,  subject  to 
jirotection  by  injunction  as  distinguished  from  the  real  property  or 
personal  property  which  might  be  the  subject  of  the  right  to  do  busi- 
ness, and  in  1908  the  gentleman  will  remember  that  subcommittee 
did  report  to  the  House,  the  Democratic  and  Republican  members 
being  unanimous  in  their  conclusion,  that  the  right  to  do  business 
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was  a  property  right,  subject  to  protection  by  injunction.  That 
report  is  on  file. 

Mr.  Spelling.  I  do  not  know,  Mr.  Emery.  I  think  really  that 
they  got  ashamed  of  their  report— though  perhaps  I  should  not  say 
that.  I  know  that  no  action  was  ever  talken  except  to  prepare  a 
reoort. 

Mr.  Emery.  The  Judiciary  Committee  was  formerly  asked  to  re- 
port on  that  subject  to  the  House.  The  Judiciary  Committee  dele- 
gat^  that  task  to  a  subcommittee,  which  reported  to  the  Judiciary 
C(Hnmittee,  and  they  took  the  report  and  gave  it  to  the  House  in  the 
form  of  a  formal  report. 

Mr.  Arthur  E.  Holder.  If  I  may  be  permitted,  I  think  Mr. 
Emery  is  a  little  in  error.  That  subcommittee  only  reported  to  the 
full  committee.    It  was  never  reported  to  the  House. 

Mr.  Spelung.  Of  course,  that  is  true;  and  I  do  not  think  the  full 
committee  ever  paid  any  attention  to  it.  I  do  not  think  they  ever 
received  the  report.  I  might  go  further  and  say  that  my  reply  to  it 
was  so  conclusive — ^though  that  may  be  assuming  too  much — ^but  it 
was  so  satisfying  that  that  question  was  never  raised  again,  although 
the  question  was  ar^ed  beiore  the  House  committee,  and  it  was  not 
raisea  again  until  the  Sixtieth  Congress,  and  then  there  was  a  col- 
loquy about  it  between  myself  and  the  members  of  the  committee — 
you,  Mr.  Emery,  and  Mr.  Davenport,  and  other  attorneys  in  oppo- 
sition sitting  there  and  never  sayin^a  word ;  but  you  did  not  say  a 
word  in  your  argument,  either.  The  committee  was  completely 
satisfied  and  the  matter  never  has  been  heard  of  since  except  here, 
not  even  in  all  the  hearings  before  the  House  committee. 

Mr.  Emery.  So  completely  satisfied  that  you  remember  Mr.  Little- 
field  made  your  discussion  on  that  mater  the  subject  matter  of  his 
address  to  the  House  in  May,  1908. 

Mr.  Spelling.  I  was  not  aware  that  he  had  so  complimented  me. 
If  Mr.  Littlefield  made  that  the  subject,  with  all  his  ability,  he  had  a 
difficult  task  if  he  did  justice  to  the  paper  itself.  I  do  not  dispute 
your  word,  however. 

Senator  Nelbon.  You  think  it  was  too  big  a  text  ? 

Mr.  Speluno.  Yes;  for  Mr.  Littlefield,  on  account  of  his  bias,  even 
with  all  his  ability.  He  lives  in  my  adopted  State  of  New  York,  and 
is  a  man  whom  I,  of  course,  respect  for  his  abilities. 

Senator  Sutherland.  I  would  like  to  ask  another  question. 

Mr.  Spelling.  Certainly. 

Senator  Sutherland.  The  Pearre  bill,  as  I  recall,  in  express  terms 
provided  that  the  right  to  do  business  should  not  be  regarded  as  a 
property  right,  did  it  not? 

Mr.  Spelling.  Yes;  that  an  injunction  could  not  issue  in  any  case 
except  to  prevent  irreparable  injury  to  property,  or  to  a  property 
right,  and  that  the  right  to  do  or  carry  on  business  at  any  particular 
place  or  at  all  should  not  be  held,  treated,  or  considered  as  a  property 
right,  within  the  meaning  of  the  act.  That  is  not  it  literally,  but  that 
is  the  substance  of  it. 

Senator  Sutherland.  This  bill  follows  in  some  particulars  the 
Pearre  bill,  but  it  leaves  out  that  particular  provision.  Do  you 
know  why  that  was  done? 

Mr.  Spelung.  That  was  the  very  heart  of  the  Pearre  bill. 

Senator  Sutherland.  Why  was  that  provision  left  out  of  this  bill  ? 
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Mr.  Spblung.  I  do  not  serve  on  the  House  Judiciary  Committee. 

Senator  Sutherland.  Can  not  you  make  a  pretty  good  guess  at 
it?  Was  it  not  because  the  House  committee  and  the  House  itself 
did  not  want  to  go  to  the  extent  of  saying  that  the  right  to  do  busi- 
ness should  not  be  regarded  as  a  property  right? 

Mr.  Spelling.  You  may  be  entirely  correct,  but  I  would  not  like 
to  say  so,  not  knowing.  I  have  no  way  to  account  for  what  com- 
mittees will  do,  or  why  they  do  it. 

The  Chairman.  Mr.  Spelling,  perhaps  you  had  better  deteniiine 
in  your  own  mind  what  would  be  a  good  stopping  place  when  you 
come  to  a  point  where  you  reach  the  conclusion  of  some  particular 
subject,  as  it  will  not  be  long  before  we  will  have  to  go.  We  do 
not  want  to  hurry  you,  but  rather  than  break  off  in  tne  midst  of 
a  proposition,  it  is  better  to  finish  one  thing  and  not  begin  another. 

Mr.  Spelling.  I  have  already  read  the  quotation  of  Mr.  Hines  from 
High  on  Injunctions,  section  20.  The  extract  which  he  read  was  as 
follows: 

The  subject  matter  of  the  Jurisdiction  of  equity  being  the  protection  of  private 
property  and  of  civil  rights,  courts  of  equity  will  not  interfere  for  the  punish- 
ment or  prevention  of  merely  criminal  or  immoral  acts,  unconnected  with  viola- 
tions of  private  rights. 

This  was  produced  to  give  a  color  of  justification  to  the  use  of  the 
injunction  in  labor  disputes  for  the  assertion  and  enforcement  of 
such  personal  rights  as  that  of  doing  or  continuing  business,  inas- 
much as  they  belong  to  the  class  designated  "  civil  rights,"  the  same 
as  the  right  to  perform  labor,  notwithstanding  it  is  a  personal  right 
which  you  can  not  protect  by  injunction,  is  a  civil  right — ^that  is,  as 
against  a  civil  wrong.  I  might  go  further,  and  say  you  can  not  pro- 
tect it  as  against  a  criminal  wrong,  according  to  the  fundamental 
principles  of  equity,  unless  the  criminal  wrong  is  also  an  injury  to 
property.  But  section  20  of  High  on  Injunctions,  and  the  part  of 
section  20  which  he  did  not  read,  constitute  a  complete  answer  to  all 
he  said  on  the  subject. 

Senator  Nelson.  There  is  a  species  of  injunction  in  criminal  cases 
where  the  man  who  makes  a  threat  against  a  person's  life  or  against 
his  person  can  be  brought  before  a  justice  of  the  peace  and  compelled 
to  give  bond  to  keep  the  peace. 

Mr.  Spelling.  That  is  the  old  English  law,  under  a  statute. 

Senator  Nelson.  That  is  a  species  of  injunction,  is  it  not  ? 

Mr.  Spelling.  Not  except  under  statute.  That  was  an  old  English 
statute,  which  was  referred  to  by  Justice  Bradley  in  Kidd  v.  Horry. 
He  showed  in  what  the  error  consists,  and  the  error  in  many  de- 
cisions that  counsel  in  opposition  here  have  cited  is  the  same.  They 
have  taken  as  precedents  English  cases  under  that  statute,  and  they 
have  taken  State  cases  under  State  statutes  where  the  statutory 
authority  or  provision  was  not  explained.  Justice  Bradlqr  showed 
how  this  body  of  error  and  usurption  by  many  courts — ^if  I  may  not 
use  so  harsh  a  term,  this  assumption  of  jurisdiction,  has  come  about 
from  an  initial  error  which  was  committed  by  some  court  because  of 
not  paying  attention  to  the  real  basis  of  jurisdiction  in  some  case 
where  the  decision  was  based  on  statute;  and  then  some  other  court 
would  take  that  decision  and  render  another  erroneous  decision,  and 
the  first  thing  we  knew  there  was  a  great  body  of  error  built  up  in  the 
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form  of  judicial  decisions.  We  are  here  asking  Congress  to  demolish 
it,  because  it  can  not  be  done  in  any  other  way,  unless  we  allow  it  to 
permeate  and  poison  the  whole  body  of  jurisprudence  in  this  country^ 

I  have  explained  where  Mr.  Hines  got  wrong  and  why  he  should 
have  quoted  that  whole  section,  and  I  have  quoted  section  20b  to 
show  that  he  was  wrong. 

Counsel  for  the  opposition  appear  unable  to  avoid  occasional  lapses 
of  memory  in  recitals  of  their  respective  parts  in  the  farce  of  killing 
time  before  committees,  and  during  those  lapses  inadvertently  admit 
the  fundamental  limitation  of  equitable  jurisdiction  to  property 
rifihts.    As  instances  in  point,  I  quote  the  following : 

Mr.  Monaghan,  at  page  87,  says : 

Under  and  by  virtue  of  the  CJonstltution  of  the  United  States  no  citizen  can  be 
deprived  of  life,  Uberty,  or  property  without  due  process  of  law.  When  by 
proper  procedure  a  litigant  presents  to  a  Federal  court  in  equity  facts  showing^ 
that  irreparable  harm  is  threatened  and  that  no  adequate  remedy  at  law  exists, 
"  due  process  of  law  "  entitles  him  to  the  issuance  without  notice  and  hearing  of 
a  restraining  order,  to  the  end  that  his  property  may  be  preserved.  The  denial 
of  this  right  is  a  denial  of  due  process  of  law. 

Mr.  Davenport,  at  pages  22  and  23  of  these  hearings,  said : 

Under  the  decision  of  the  United  States  in  this  Adair  case,  and  supported  by  a 
very  large  number  of  decisions  everywhere,  those  things  in  the  Pearre  bill  were 
sought  to  be  declared  not  to  be  property  rights  are  property  rights  and  would  be 
covered  by  the  first  clause  of  this  bill.  But  the  bill  goes  on  then  to  say  that  a 
certain  class  of  acts  attacking  your  property  rights  shall  not  be  enjoined  against, 
and  this  is  the  way  it  reads. 

Mr.  Davenport  was  then  interrupted,  as  shown  by  the  record,  as 
follows: 

Senator  Suthebland.  May  I  interrupt  you  again?  I  had  understood — I  do  not 
know  where  I  saw  it  or  where  I  heard  it — that  it  has  been  claimed  that  the  pro- 
vision in  this  bill  now  pending  with  reference  to  property  rights  would  not 
include  the  rght  to  do  business.    I  wondered  what  the  foundation  of  that  was. 

Mr.  Davenfobt.  In  construing  this  bill  I  suppose  the  courts  would  say  that 
what  the  courts  had  said  time  out  of  mind  are  property  rights  would  be  cov- 
ered by  that  first  section,  and  that  when  it  says  that"  unless  to  prevent  irrepar- 
able injury  to  property  or  to  a  property  right ''  whatever  fell  within  that  defini- 
tion of  property  would  be  covered  by  tiie  term. 

Senator  Root.  You  do  not  find  anything  of  this  language,  do  you,  which 
undertakes  to  change  the  law  in  that  respect? 

Mr.  Davenpobt.  Not  in  that  respect. 

But  why  did  they  devote  so  much  time  and  so  much  space  to  a 
discussion  of  that  question  with  the  fact  before  them  that  this  bill 
does  not  raise  the  issue?  I  might  ask  myself  the  question  why  am  I 
devoting  so  much  time  in  answering?  So  far  as  I  am  concerned,  it  is 
because  it  is  an  irrepressible  issue,  because  it  is  the  evil  that  has  to  be 
uprooted,  and  the  committee  shows  a  commendable  as  well  as  a  deep 
interest  in-  it,  else  its  members  Tvould  not  ask  questions  which  keep 
me  on  it.  I  am  not  complaining;  I  am  also  interested.  It  is  the 
germ  of  the  false  assumption  in  all  these  cases  of  abuse  in  the  issuance 
of  injunctions  and  restraining  orders. 

I  am  not  quite  done  in  giving  the  admissions  of  counsel  which  go 
to  establish  tne  correctness  of  my  position. 

Mr.  Hines  said,  at  pages  39  and  31  of  the  record  of  these  hearings: 

Mr.  HiNE».  Limitation  to  property  rights  seemed  de8lgne<l  U*  exclude  remedies 
to  protect  the  person  and  to  protect  personal  freedom,  although  those  remedies 
are  particularly  necessary  in  labor  disputes. 
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The  limitation  absolutely  to  property  or  to  proi)erty  rights  seems  to  narrow, 
at  least  somewhat,  the  basis  for  equitable  intervention.  Pomeroy,  in  the  sixth 
volume  of  his  work  on  equity,  page  570,  seems  to  recognize  that  equity  will  inter- 
vene to  protect  the  right  of  personal  freedom  of  a  man  to  come  to  and  from  his 
work  and  puts  the  intervention  on  the  ground  of  protecting  that  element  of  per- 
sonal freedom. 

We  find  in  other  cases  the  general  statement  that  while  equity  jurisdictioii 
will  not  be  exercised  for  the  enforcement  of  criminal  law,  yet  It  may  be  exer- 
cised for  the  protection  of  civil  rlghta  It  is  true  generally,  and  perhaps  it  is 
particularly  true  in  the  case  of  a  railway  company,  that  it  will  always  be 
possible  to  demonstrate  the  existence  of  a  property  right;  but,  neverthtiesB, 
if  the  general  doctrine  of  equitable  intervention  is  somewhat  broader  than  that, 
it  seems  particularly  unwise  to  put  this  limitation  here  where  undoubtedly 
one  of  the  things  which  is  most  infringed  is  the  right  of  personal  liberty. 

The  Chaibman.  Would  that  term  include  the  mere  right  to  do  business,  for 
example,  where  a  man  has  a  stock  of  goods,  the  goods  themselves  not  being 
Interfered  with?  Could  you  say  that  the  right  of  that  man  to  continue  bis 
business  and  dispose  of  his  goods  was  a  proi)erty  right. 

Mr.  HiNEs.  I  should  say  it  would  be  an  open  question  in  the  construction  of 
this  section.  Undoubtedly  he  has  a  right  equity  ought  to  protect,  and  this  sec- 
tion would  seem  to  make  It  a  question  whether  it  is  such  a  right  that  equity 
would  protect  in  the  labor  disputes.  The  point  I  urge  is,  in  view  of  the  doubt 
that  is  cast  upon  the  extent  of  the  foundation  of  equitable  interference  in  these 
cases,  that  the  provision  ought  to  be  omitted,  because  if  there  is  any  class  of 
cases  where  equity  ever  goes  beyond  these  bare  property  rights,  certainly  this 
is  the  class  of  cases  where  it  ought  to  do  that  thing,  because  the  things  that  are 
Involved  here  are  so  largely  matters  of  liberty  and  so  largely  matters  of  protec- 
tion of  the  persons  of  individuals  who  ought  to  be  regarded  as  entitled  to 
equitable  protection  when  no  other  remedy  is  available. 

Mr.  Dillard,  at  pages  8  and  9,  part  3  of  the  record  of  the  hearings 
before  this  committee,  said : 

I  trust  it  will  not  be  extended ;  I  hoi)e  it  will  not  be.  I  desire  to  call  attention 
to  the  fact,  however,  in  passing,  and  in  doing  so  to  say  this:  The  purpose  of 
the  injunction  sought  Is,  we  will  say.  for  the  preservation  of  property.  This 
being  true,  if  it  appears  to  the  Judge  by  a  preponderance  of  the  evidence  that 
irreparable  injury  is  likely  to  result,  that  property  is  likely  to  be  destroyed, 
then  it  would  seem  to  me  sufficient  foundation  has  been  laid  for  the  issuance  of 
the  injunction. 

Senator  O'Gorman.  I  have  always  understood  that  to  be  the  accepted  rule 
in  all  Jurisdictions,  and  the  case  you  speak  of  seems  to  be  the  exception. 

Mr.  Dillard.  I  am  sure  the  rule,  as  I  stateil  it,  has  been  held  in  several  juris- 
dictions. 

If  the  committee  please,  I  am  willing  to  come  here  and  go  on  with 
this  argument  hour  after  hour  until  I  can  complete  it,  if  one  member 
of  the  committee  or  any  number  that  want  to  come  and  hear  it  will 
come,  because  I  have  scarcely  entered  upon  the  provisions  of  this  bill. 

I  would  like  to  take  some  of  these  complaints  that  are  put  into  the 
record  by  Mr.  Monaghan  and  some  which  I  have  at  hand  in  the 
hearings  before  the  House  committee,  these  orders  and  injunctions 
and  complaints,  and  point  out  their  defects  and  shortcomings  so  as 
to  show  a  number  of  distinct  and  specific  evils  that  this  bill  provides 
against.  I  would  like  to  take  up  the  constitutional  questions,  not  to 
make  a  constitutional  argument,  but  to  answer  the  constitutional 
objections  which  have  been  aimed  at  and  advanced  here  against  this 
bill,  which  I  think  are  utterly  groundless,  and  yet,  even  though  they 
might  not  have  found  lodgement  in  the  mind  of  any  member  of  this 
committee,  those  legal  arguments  of  these  counsel  will  be  spread 
broadcast  and  read  before  other  Members  of  the  Congress — Senators 
and  Members  of  the  House, 
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Senator  Nelson.  It  is  your  view,  Mr.  Spelling,  that  the  right  to 
carry  on  the  business  oi  manufacturing,  say,  agricultural  imple- 
ments is  not  a  property  right  ? 

Mr.  Spelling.  That  is  my  view.  If  you  will  go  a  little  further, 
we  will  perhaps  get  a  little  light  if  you  will  ask  me  the  other  ques- 
tions in  your  mind,  the  same  as  have  been  asked  in  other  hearings. 

Senator  Neijson.  This  relates  to  another  feature  of  the  bill.  As- 
suming that  this  long  table,  here,  is  a  manufacturing  establishment, 
devoted  to  the  manufacture  of  agricultural  implements;  let  us  sup- 
pose a  big  crowd  of  strikers,  a  dense  crowd  of  strikers,  forms  all 
around  this  table. 

Mr.  Sfeluno.  Or  around  the  building? 

Senator  Nelson.  Around  this  table,  considering  it  the  manufac- 
turinff  premises — a  crowd  so  dense  that  no  one  can  get  in  or  out  of 
the  plant.  They  may  not  use  any  violence  and  may  have  no  weap- 
ons ;  may  strike  nobody ;  but  still  the  gathering  of  strikers  all  around 
this  table  mav  be  so  dense  that  no  one  can  get  in  or  get  out.  In  such 
a  case,  would  you  want  no  injunction  against  that  condition,  or  do 
you  want  that  condition  to  exist? 

Mr.  Spelling.  No;  I  would  want  the  injunction,  and  would  want 
the  owner  to  have  the  injunction. 

Senator  Nelson.  That  would  be  a  case  of  picketing,  would  it  not? 

Mr.  Spelling.  No;  it  would  be  a  private  nuisance.  That  is  an 
exceptional  item  of  jurisdiction,  and  while  on  first  impression  it  does 
not  seem  to  be  based  on  property  right,  yet  does  not  that  disturb 
the  possession,  which  is  a  property  right  ? 

The  Chairman.  It  disturbs  the  use;  it  disturbs  the  exercise  of  the 
rirfit  to  use  the  property. 

Mr.  Spelling.  Yes;  anything  that  disturbs  the  right  to  use  prop- 
erty disturbs  the  possession  and  is  a  private  nuisance,  and  may  be  a 
pufelic  nuisance.    If  it  is  in  the  street,  it  is  a  public  nuisance. 

Senator  Sutherland.  But  in  this  bill  you  provide  no  restraining 
order  or  injunction  shall  prohibit  any  person  or  persons — and  that 
means  any  number  of  persons — from  standing  at  or  near  a  house  or 
place  where  any  person  resides  or  works  or  carries  on  business  or 
happens  to  be. 

Mr.  Spelling.  Yes. 

Senator  Sutherland.  If  we  pass  a  law  which  provides  that  no 
restraining  order  or  injunction  shall  prohibit  any  person  or  persons 
from  attending  at  or  near  a  house  or  place  where  any  person  resides 
or  works,  would  it  not  be  in  the  very  teeth  of  that  statute  to  issue 
an  injunction  against  that  large  number  of  people  attending  about 
any  house? 

Mr.  Spelling.  Oh,  no.  In  a  case  like  that,  or  in  any  case,  apply- 
ing this  bill  to  any  case  that  can  be  imagined,  of  a  violation  of  city 
ordinances  or  statutory  law,  the  police  power  lies  outside  of  the 
letter  and  spirit  of  this  bill.    The  last  clause  of  this  act  says : 

Or  from  doing  any  act  or  thing  wbich  might  be  lawfully  done  in  the  abseice 
of  a  trade  dispute. 

That  colors  all  the  preceding  clauses,  as  counsel  in  opposition 
admit.  And  even  without  that,  no  court  could  consider  the  provision 
of  this  act  as  repealing  any  part  of  the  police  power,  the  duty  of  the 
police  to  prevent  violations  of  the  law  and  disturbances  of  the  peace. 
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the  assembling  of  persons  in  such  a  way  as  to  constitute  either  a  pri- 
vate or  a  pubnc  huisance,  or  assembling  on  any  property  where  they 
<lid  not  have  the  legal  right  to  assemble  or  dia  not  nave  the  consent 
of  the  owner,  or  which  was  not  a  public  place  where  they  had  the 
lawful  right. 

The  police  have  control  of  those  matters  now  under  the  criminal 
laws,  and  they  would  still  have  that  control,  notwithstanding  any- 
thing in  this  bill,  because  there  is  not  a  word  in  it  that  you  can  put 
jour  finger  on  that  even  by  implication,  as  I  understand  it,  repeals  or 
4ittempts  to  repeal  any  other  law. 

Senator  Nelson.  Det  me  ask  a  question  right  there.  Does  not 
one  provision  of  the  last  section  of  this  bill  prevent  any  injunction  in 
cases  of  what  I  may  call  a  primary  and  secondary  boycott? 

Mr.  Spelling.  That  is  a  large  subject  of  itseli.  Senator. 

Senator  Neuson.  You  need  not  go  into  a  discussion  of  it,  but  is 
not  that  the  purpose  of  the  bill  ? 

Mr.  Spelling.  I  do  not  know  anything  about  the  incentive  in  the 
minds  of  those  who  supported  that  bill  in  the  House,  and  voted  on  it 
in  the  House. 

Senator  Nelson.  Let  me  quote  the  language : 

Or  from  ceasing  to  patronize  or  to  employ  any  party  to  such  dispute. 

Does  not  that  refer  to  a  kind  of  boycott? 

Mr.  Spelling.  I  think  you  really  have  in  mind  the  next  clause. 
That  is  the  primary  boycott  you  read,  without  a  doubt.  Is  not  the 
next  clause,  about  advising  and  persuading,  the  one  you  have  in 
mind  ? 

Senator  Nelson.  This  phrase  I  have  read  is  the  one  I  have  refer- 
ence to. 

If  I  have  the  proper  construction  of  that  language,  it  implies  that 
you  do  not  want  anv  injunctive  prrxjess  or  restraining  order  in  case 
of  either  what  I  call  primary  or  secondary  boycott,  x  ou  want  that 
right  to  be  unlimited — without  restriction.  Is  not  that  your  purpose  f 
Is  not  that  the  purpose  of  the  bill  ? 

Mr.  Spelling.  I  have  no  purpose. 

Senator  Nelson.  I  do  not  mean  you,  personally,  Mr.  Spelling;  but 
is  not  that  a  part  of  the  purpose  of  the  bill  ? 

Senator  Sutherland.  Would  not  that  be  the  effect  of  the  billf 

Mr.  Spelling.  I  could  not  answer  as  to  what  Bepresentatives  had 
in  mind;  but  I  would  like  to  make  the  response  which  I  think  you 
want  made — ^my  view. 

Senator  Nelson.  Certainly  •  it  is  your  view  we  would  like  to  get. 

Mr.  Spelling.  You  know  trie  courts  are  in  a  state  of  hopeless  con- 
fusion as  to  a  distinction  between  primary  and  secondary  boycott. 
I  will  give  my  understanding: 

A  primary  boycott  is  any  Icind  of  a  crusade  between  the  original 
parties  to  a  dispute,  whether  it  is  a  labor  dispute  or  any  other  Mnd 
of  a  dispute.  In  that  case  either  party  can  refuse  to  trade  with  the 
other  party  or  can  ostracise  him,  I  mignt  say,  in  any  other  way.  But 
he  need  not  do  that  only.  He  can  as  well  advise  all  his  friends  to  do 
it.  He  can  put  in  all  his  time  trying  to  bring  about  the  breaking  up 
-of  that  man^s  business. 

Senator  Nelson.  Is  that  what  you  want? 
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Mr.  Spelling.  While  I  need  not  try  to  justify  that  in  morals,  I 
say,  without  the  fear  of  successful  contradiction,  that  that  is  legal 
now  and  recognized  as  such  by  the  courts.  "That  is  a  primary 
boycott. 

The  Chairman.  Do  you  mean  friends  similarly  situated  ? 

Mr.  Spelling.  No;  1  would  not  limit  it  to  that.  The  country  is 
full  to  overflowing  with  boycotts.  There  are  millions  and  millions 
of  boycotts  going  on  evenr  day.  It  is  not  necessary  to  take  a  man's 
trade  away  from  him.  It  may  be  by  breaking  his  reputation  and 
destroying  the  peace  of  his  home,  or  taking  patronage  away  from  his 
hotel.  Sometimes  a  boycott  is  not  only  legal,  but  commendable. 
Wouldn't  it  be  commendable  to  take  business  away  from  a  hotel  that 
is  full  of  bedbugs  and  spiders?  [Laughter.]  But  let  us  not  get  into 
these  quibbles.    Let  us  not  get  too  facetious. 

That  is  a  primary  boycott.  A  secondary  boycott  can  not  exist 
without  a  conspiracy  being  formed.  A  conspiracy  is  a  distinct 
criminal  act. 

Senator  Neuson.  I  do  not  agi*ee  with  you  about  that. 

Mr.  Spelling.  The  formation  of  a  conspiracy,  I  should  say,  is  a 
distinct  criminal  act. 

Senator  Nei^on.  What  I  understand  by  a  secondary  boycott  is 

Mr.  Spelling  (interruptine^) .  I  am  trying  to  give  you  the  definition. 
Let  us  get  something  to  use  for  illustration.  We  will  say  that  mem. 
bers  of  the  polishers^union  at  St.  Louis  get  into  a  quarrel  with  a  stove 
and  range  coinpany  about  hours  of  labor  or  wages.  They  withdraw 
their  trade.  They  not  only  do  that,  but  they  go  to  everybody  in 
St.  Louis  and  try  to  induce  them  to  quit  trading  with  that  stove  and 
ran^e  company. 

&&.  Emery.  Is  that  irrespective  of  the  existence  of  a  contract? 

Mr.  Spelling.  I  can  not  answer  that  right  now.  I  will  in  a  mo- 
ment. 

The  very  court  that  decided  such  a  case,  the  Court  of  Appeals  of  the 
District  of  Columbia,  said  that  was  legal  and  could  not  oe  enjoined. 
But  suppose  the  metal  polishers'  union  of  St.  Louis,  a  party  to  that 
dispute,  goes  to  Cleveland  and  tells  Mr.  John  Brown,  a  retail  dealer 
in  Cleveland,  ^^You  have  been  warned  not  to  trade  with  such  and 
such  a  stove  and  range  company.    You  have  been  asked  not  to  do  it." 

So  far,  so  good.  So  far,  legal.  But  if  they  go  on  and  say,  ^^  If  you 
trade  with  them  to  the  extent  of  buying  any  more  of  their  product,  a 
boycott  will  be  started  in  Cleveland  by  the  members  of  the  organiza- 
tion in  Cleveland  and  members  of  other  trades-unions,  to  deprive  you 
of  that  trade,"  that  begins  a  secondary  boycott. 

Senator  Nelson.  That  is  correct. 

Senator  Sutherland.  Do  you  think  this  bill  has  the  effect  to  pr& 
vent  the  issuance  of  an  injunction  in  that  case? 

Mr.  Spelling.  I  do  not,  because  when  they  go  to  Cleveland  and 
to  the  trades-unionists  in  Cleveland  and  agree  together  that  they 
will  start  a  trade  crusade  to  take  the  business  of  J^n  Brown  away 
from  him,  that  becomes  a  conspiracy,  because  the  metal  polishers  of 
St.  Louis  have  not  any  dispute  with  John  Brown. 

The  Chairman.  Is  not  that  a  property  right  ?  Is  not  the  right  of 
Brown  &  Co.  to  carry  on  their  business  a  property  right,  according 
to  your  view  ? 
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Mr.  Spelling.  No;  I  do  not  think,  according  to  the  fundamental 
and  correct  views  of  equity,  jurisdiction,  and  jurisprudence,  that  any 
court  should  even  enjoin  those  people  from  boycotting  that  firm  in 
Cleveland,  because  it  does  not  affect  any  property  interests,  unless 
you  claim  that  Brown  &  Co.  have  a  property  interest  in  the  detached 
patronage  and  trade  of  the  country. 

The  Chairman.  Then  you  would  prevent  an  injunction  to  restrain 
that  secondary  boycott? 

Mr.  Spelling.  If  I  say  that.  Senator,  it  is  outside  of  the  issue 
before  you  and  before  this  committee;  but  I  do  not  hesitate  to  say 
that  for  a  court  to  enjoin  those  parties  in  Cleveland  under  that  state 
of  facts  would  be  an  unwarranted  assumption  of  jurisdiction.  It  is 
an  injunction  issued  to  control  men  in  the  exercise  of  their  personal 
relations  and  liberties.  However  illegal  and  criminal  it  may  be,  it  is 
not  within  the  function  of  a  court  of  equity  to  become  an  adminis- 
trator of  the  police  law  and  power  of  a  country  or  of  any  State. 

The  Chairman.  I^et  me  see  if  I  understand  you  correctly.  Your 
idea  is  that  there  is  now  no  just  authority  under  our  sfystem  of  equity 
jurisprudence  to  enjoin  such  secondary  Doycott,  and  this  bill  woidd 
put  into  the  statute  your  view  of  the  limits  upon  our  equity  juris- 
prudence? 

Mr.  Spelling.  Senator  Boot,  I  have  not  said  that,  nor  have  I 
intimated  it.  What  I  have  said  is  totally  inconsistent  with  anv  such 
conclusion,  because  I  say  that  this  bill  forestalls  and  forbids  and 
excludes  anything  unlawful;  and  that,  whether  it  ought  to  be 
enjoined  or  not,  as  the  law  now  stands,  it  could  be  enjoined,  notwith- 
standing anything  in  the  bill  to  the  contrary,  because  that  would  be 
at  least  unlawful.  I  will  admit  that  in  a  case  like  that,  if  those  St. 
Louis  metal  polishers  went  there  and  got  this  agreement  and  arrange- 
ment with  tnose  Cleveland  people,  the  conspiracy  itself  would  oe 
indictable  under  the  common  law  and  probably  under  the  statutes  of 
Ohio. 

The  Chairman.  But  does  it  not  follow,  necessarily,  from  your 
view,  that  it  could  not  be  enjoined? 

Mr.  Spelling.  That  is  my  idea,  that  equity  has  not  now  any  juris- 
diction of  the  case. 

The  Chairman.  It  could  not  be  enjoined?  You  would  leave  it  to 
be  dealt  with  by  criminal  law,  and  exclude  it  from  the  operation  of 
equity  jurisdiction  ? 

Mr.  Spelling.  It  is  totally  immaterial  what  I  would  do.  I  will 
say  this,  and  then  you  will  understand  me — ^that  notwithstanding 
anything  in  this  bill,  on  the  numerous  authorities  that  counsel  have 
quoted  here,  that  could  be  enjoined  and  would  be  enjoined;  but  as 
to  whether  it  ought  to  be  within  the  legitimate  bounds  of  equity, 
there  is  another  question. 

The  Chairman.  Is  it  your  view,  if  this  bill  passes  as  it  is  before  us 
now,  that  that  secondary  boycott  could  be  enjoined? 

Mr.  Spelling.  If  the  courts  have  been  justified  in  the  injunctions 
issued  in  cases  heretofore  or  in  some  of  the  cases — ^for  instance,  in  the 
Buck  Stove  &  Bange  Co.  case  and  in  the  case  of  the  Toledo  &  Ann 
Arbor  Bailroad  Co. — under  the  authority  of  those  cases  and  this  case 
in  the  District  of  Columbia  that  I  have  mentioned,  that  could  be 
enjoined,  becauv<?e  it  is  not  a  primary  boycott,  but  a  secondary  boycott 
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which,  under  the  same  authorities  and  other  authorities,  comes  within 
the  definition  of  a  conspiracy. 

Senator  Sutheblakd.  If  I  understand  you,  your  view  is  that  this 
bill  does  not  prevent  the  issuance  of  an  injunction  in  that  kind  of  a 
case;  in  the  case  of  a  secondary  boycott? 

Mr.  Spbluno.  That  is  my  conclusion. 

Scffiator  Sutherland.  As  I  understand  you,  you  say  that  in  the 
absence  of  this  bill  the  injunction  would  not  be  issued ;  the  injunction 
on  a  primary  boycott.  If  that  be  so,  what  does  your  bill  accomplish 
in  that  respect  ?  If  the  bill  itself,  properly  construed,  does  not  reach 
the  secondary  boycott  and  simply  deals  with  the  primary  boycott, 
then  it  does  an  entirely  ineffective  thing,  does  it  not? 

Mr.  Spelling.  You  ask  whether  an  injunction  would  be  issued 
against  aprimary  boycott.  You  do  not  ask  whether  they  have  been 
issued.  Tney  have  lieen  issued  in  some  cases.  It  would  get  rid  of 
these  injunctions. 

Senator  Nelson.  What  I  would  like  to  hear  you  discuss  is4o  point 
out  in  what  respects  this  bill,  if  it  becomes  a  law,  gives  labor  organ' 
izations  a  greater  right  for  their  own  protection,  you  mi^ht  say,  or 
for  their  own  benefit,  than  they  now  have  under  the  existing  law  as 
interpreted  by  the  leading  courts  of  the  country;  not  isolated  cases^ 
but  taking  the  judicial  consensus  of  the  country.  Wherein  does  this 
advance  Sie  remedy  for  you?  I  would  like  to  have  that  pointed 
out — in  what  respects  this  bill  changes  the  existing  rule  and  wherein 
it  gives  you  any  greater  rights  or  privileges  than  you  have  now.  If 
it  does  not  give  you  any  more  rights  or  privileges  there  is  no  use  in 
passing  the  bill;  but  if  it  gives  you  more  rights  and  privileges  we 
want  to  know  what  they  are. 

Mr.  Spelling.  I  perfectly  agree  with  you,  and  I  do  not  want  any 
greater  honor  or  pleasure  tnan  the  opportunity  to  comply  with  your 
suggestion. 

Senator  Sutherland.  I  wish  you  would  discuss,  too,  if  you  have 
not  already  arranged  to  do  it,  this  feature  of  the  bill  which  provides 
for  the  seven  day s° period  for  the  operation  of  the  injunction  to  begin 
to  run  from  the  date  of  entry  of  the  injunction  rather  than  from  the 
date  of  service. 

Mr.  Spelling.  I  will  proceed  now  to  comply  with  both  requests, 
as  best  I  can. 

I  will  first  answer  Mr.  Emery's  question.  I  presume  he  means  a 
binding  contract;  otherwise  it  would  not  be  cognizable,  either  at 
law  or  in  equity.  A  loose  promise  to  trade  with  a  party  is  not  such 
a  contract.  There  must,  of  course,  be  mutual  promises  of  value,  or 
a  specification  of  the  amount  to  be  purchased  and  of  the  price. 
Such  contracts  are  enforceable  by  either  party  at  law,  and  might, 
perhaps,  under  some  conceivable  circumstances,  which,  however,-  I 
am  not  able  to  conceive,  form  the  basis  of  a  suit  for  injunction  as 
between  the  parties.  The  matter  appears  to  me  entirely  foreign  to 
any  issue  beiore  this  committee. 

Senator  Sutherland  has  just  asked  me  to  express  myself  on  the 
proposition  of  changing  the  seven-day  term  at  the  end  of  which  a 
nearing  on  the  application  shall  be  ha^,  so  as  to  run  from  seven  days 
after  service  rather  than  seven  days  after  filing  of  the  application. 

47909—14 66 


1042  LIMITING  FEDE&AL  INJUNCTIONS* 

There  are  several  objections  to  such  a  change ;  but  I  could  not  state 
them  all  at  this  point  rully  without  going  over  much  that  I  have  said 
or  intend  saying  further  on.  But,  in  the  first  place,  there  is  no  neces- 
sity nor  even  a  good  reason  for  the  change.  Striking,  picketing,  and 
the  like  are  not  carried  on  by  isolated  or  detached  individuals,  but  by 
organized  and  oiBcered  bodies.  And  when  you  serve  the  leaders,  if 
you  bring  on  the  hearing  and  sustain  the  injunction  as  to  them,  the 
strike  or  whatever  the  trouble  will  end  there.  As  to  those  elusive 
and  mysterious  persons  mentioned  by  Mr.  Hines  and  other  counsel 
i^ho  reaoirt  to  secret  misdeeds  or  open  crimes,  it  would  be  useless  and 
vain  to  serve  them  with  a  notice  or  restraining  order,  even  if  you 
found  them.  As  to  them  seven  days  would  be  no  better  than  seven 
years.  My  second  objection  would  be  that  to  allow  the  procc^ings 
to  hanff  over  the  labor  organizations  while  searching  for  fugitives 
would  be  both  unjust  and  disastrous.  Delay,  as  I  have  shown,  con- 
stitues  a  bad  feature  of  the  present  practice.  It  is  usually  immate- 
rial in  a  strike  case,  with  respect  to  the  effect  of  an  injunction,  whether 
it  be  properly  or  improperly  granted.  After  all,  labor's  ^reat  concern 
is  to  have  the  issuance  of  restraining  orders  and  injunctions  stopped, 
except  in  the  exercise  of  rightful  jurisdiction.  Neither  in  the  matter 
of  notice  nor  in  that  of  security  are  workingmen  greatly  interested. 
They  are  interested  in  having  the  hand  of  the  court  staged,  unless  the 
case  be  such  that  an  injunction  would  issue  without  reference  to  their 
class  or  condition. 

Mr.  Hines  and  other  counsel  in  opposition  would  have  you  believe 
that  the  members  of  labor  organizations  live  in  caves  and  tree  tops  or 
are  so  in  the  habit  of  skulking  into  dark  alleys  and  byways  that  thej 
can  not  be  found  within  a  reasonable  time.  But  the  whole  plea  is 
grossly  and  basely  absurd. 

Section  266c  naturally  divides  itself  into  two  separate  and  distinct 
propositions,  contained  in  two  paragraphs,  the  first  of  which  reads 
thus: 

Sbo.  266c.  Tbat  no  reBtraining  order  or  injunction  shaU  be  granted  by  any 
court  of  tbe  United  States  or  a  judge  or  tbe  judges  tbereof,  in  any  case  between 
an  employer  and  employees^  or  between  employers  and  employees,  or  between 
employees,  or  betweoi  persons  employed  and  persons  seeking  employment.  In- 
volving or  growing  out  of  a  dispute  concerning  terms  or  conditions  of  employ- 
ment, unless  necessary  to  prevent  irreparable  injury  to  property  or  to  property 
right  of  the  party  making  the  application  for  which  injury  there  is  no  adequate 
r6me<ly  at  law,  and  such  property  right  must  be  described  with  particularity  in 
the  application,  which  must  be  in  writing  and  sworn  to  by  the  applicant  or  by 
his  agent  or  attorney. 

The  words  occurring  therein  "  between  an  employee  and  employers 
or  between  employers  and  emplojrees,  or  between  persons  employed 
and  persons  seeking  employment,  involving  or  growing  out  of  a  dis- 
pute concerning  terms  or  conditions  or  employment,"  were  con- 
stantly called  to  the  attention  of  the  committee  by  counsel  in  opposi- 
tion, as  a  feature  giving  the  bill  the  distinctive  stamp  of  class  legis- 
lation. 

Were  it  not  for  the  discriminations  between  classes  in  exercising 
the  jurisdiction,  this  provision,  like  many  others  in  the  bill,  might  be 
stricken  out,  without  great  public  detriment.  The  paragraph  would 
then  state  the  law  as  it  is  uniformly  administered  between  parties 
where  no  labor  dispute  is  involved.    In  many  cases,  where  employers 
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seek  injunctions  ajgainst  laborers  with  whom  they  have  a  dispute, 
the  language  of  this  paragraph  is  turned  round  to  read  thus: 

That  reetralning  orders  and  injunctions  may  be  freely  granted  by  the  courts 
of  the  United  States,  or  the  Judges  thereof,  in  any  case  between  employers  and 
employees  *  •  *  involving  or  growing  out  of  a  dispute  concerning  terms  or 
conditions  of  employment,  whether  necessary  or  not  to  prevent  irreparable  in- 
Jury  to  property  or  a  property  right,  the  party  making  the  application  being  a 
bniUness  man,  whether  or  not  the  party  has  an  adequate  remedy  at  law.  In 
such  case,  no  property  or  property  right  need  be  particularly  described  or  even 
mentioned  in  the  application. 

The  first  clause  of  this  paragraph  to  which  I  shall  direct  special 
attention  reads  thus: 

Unless  necessary  to  prevent  irreparable  Injury  to  property  or  to  a  property 
right  of  the  party  making  the  application  for  which  injury  there  is  no  adequate 
remedy  at  law. 

Next  we  have  the  requirement  added  to  the  foregoing  provision 
that  the  restraining  order  or  injunction  shall  not  be  granted  unless 
the  property  or  property  rig;ht  be  described  in  the  complaint,  or 
application,  "with  particularity." 

Much  harm  and  abuse  in  labor  cases  are  due  to  defects  and  short- 
comings of  complaints  upon  which  restraining  orders  and  injunctions 
are  granted  at  the  outset.  I  deduce  three  causes,  either  one  of  which, 
or  all  together,  may  operate  to  bring  about  the  miscarriage  of  justice 
seen  in  each  instance.  These  are,  first,  an  insufficient  complaint ;  sec- 
ond, a  mistaken  view  of  duty,  as  a  matter  of  law ;  third,  an  unfortu- 
nate environment  preventing  a  comprehensive  view  of  the  rights  of 
citizenship,  or  a  false  conception  of  the  relation  between  capital  and 
labor.    But  I  discuss  now  only  the  insufficiency  of  complaints. 

I  may  safely  assert  as  a  general  proposition  to  which,  if  there  be 
an  exception  I  have  not  seen  it,  that  on  two  essential  facts  in  all  the 
cases  the  complaints  are  insufficiently  specific  to  warrant  the  granting 
of  the  relief  prayed.  The  complaints  do  not  show  (1)  specifically 
that  any  property  or  property  right  is  menaced  with  injury,  or  (2) 
in  what  way  or  by  what  means  an  irreparable  injury  would  result  if 
the  alleged  threatened  act  were  done. 

INSUFFICIENT   DESCRIPTION   OF   PROFERTr   RIGHT. 

I  need  not  here  make  any  such  point  as  that  the  right  to  carry  on 
business  is  not  property.  For  present  purposes — ^that  is  to  say,  in 
this  immediate  connection — ^that  is  waived.  But  I  make  the  point 
that  additionally  to  that  objection  the  allegations  in  the  complaints 
with  reference  to  property  and  property  rights  are  insufficiently 
soecific 

In  Hitchman  Coal  &  Coke  Co.  v.  Mitchell  (172  Fed.  Rep.,  963),  in 
which  one  of  the  restraining  orders  already  noticed  was  granted  by 
Judge  Dayton,  taking  that  as  fairly  representative,  the  complaint 
recited  that  the  complainant  owned  valuable  coal  mines,  mining 
machinery,  etc.,  that  it  had  large  capital  invested,  that  its  operations 
were  extensive  and  its  sales  large.  Figures  of  aggregates  were  given 
in  connection  with  some  of  the  recitals,  and  there  was  a  general  asser- 
tion of  damage.  No  interruption  of  its  operations  was  alleged  up  to 
the  date  of  filing  the  complaint  nor  any  shown  to  be  imminent. 
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Whether,  therefore,  any  property  or  property  right  was  involved  at 
all  in  what  the  defendants  were  alleged  to  be  doing  was  left  to  infer- 
ence and  conjecture. 

DErECnVE   ALLEGATIONS  OF   IRREPARABLE   INJCRT. 

But  the  complaint  fell  still  further  short  of  the  legal  requirements 
that  irreparable  injury  must  be  specifically  alleged.  Nothing  is  bet- 
ter understood,  as  the  authorities  used  in  the  report  from  the  House 
committee  show,  than  that  a  mere  general  allegation  of  irreparable 
injury  is  not  sufficient  And  yet  that  is  all  that  the  complaint  in  the 
Hitchman  case  contained.  The  complaint  asserted,  as  also  in  the 
case  of  Adams  v.  Typothetae  of  American  brought  in  the  District  of 
Columbia,  that  the  strikers  were  under  contract  which,  by  striking, 
they  were  violating ;  but  it  will  be  borne  in  mind  that  a  long  line  of 
decisions,  among  which  is  Arthur  v.  Oakes,  has  settled  the  rule  that 
courts  have  no  power  to  forbid  men  to  strike  merely  because  of  their 
being  under  contract  to  serve  for  a  term  which  has  not  expired,  and 
any  other  rule  would  violate  the  constitutional  amendment  against 
slaverv  and  involuntary  servitude. 

And  there  is  another  reason  recognized  in  all  other  cases,  but  too 
often  ignored  in  strike  cases,  namely,  that  a  violated  contract  is 
compensable  and  hence  reparable  in  damages.  But  there  is  ordi- 
narily, in  fact,  no  damage  or  injury  whatever  in  strike  cases,  because 
the  injury  actually  suffered  is  such  as  was  designated  in  National 
Fireproonng  Co.  v.  Mason  Builders'  Association  and  other  cases  as 
damnum  absque  injuria — that  is  to  say,  injury  suffered  by  a  party  by 
action  of  another  in  the  exercise  of  a  lawful  right. 

The  complaint  in  the  Hitchman  case,  like  those  in  many  others 
examined  by  me,  was,  notwithstanding  its  glaring  defects,  exceed- 
ingly verbose  and  voluminous,  as  if  to  make  up  in  quantity  what  it 
lacked  in  quality.  But' it  and  the  others  contained  the  defects  above 
noted  and  others  as  well. 

To  take  up  even  one  of  these  cases,  analyze  the  pleadings  and 
apply  the  law  to  the  many  and  complicated  lacts,  and  then  present 
the  arguments  necessary  to  overthrow  the  fallacies  of  counsel  and 
subtle  errors  which  have  crept  into  the  decision  of  the  court  would 
be  a  serious  and  stupendous  undertaking.  The  fact  is  not  to  be 
overlooked  that  the  wealth  of  the  complainants  in  these  cases  enable 
them  to  employ  the  ablest  counsel,  to  produce  witnesses  without 
limit,  and  to  make  extensive  preparation  precedent  to  sending  out 
the  thunderbolt  in  injunctive  form;  also  tnat  strikers  have  not  the 
advantages  and  facilities  just  mentioned  at  hand  to  meet  such  a 
situation.  There  is  always  present  the  most  important  fact  of  all, 
that  whether  an  injunction  be  issued  rightfully  or  wrongfully,  it 
usually  does  its  fatal  work,  paralyzes  the  defendants,  and  ties  the 
hands  of  their  leaders,  before  even  such  presentation  as  they  could 
make  is  heard. 

Hence  the  importance  of  the  establishment  of  correct  rules  to 
govern  the  courts,  the  same  to  be  in  force  before  the  injunction  or 
restraining  order  issues;  hence  also  the  importance  and  justification 
of  the  prohibitions  contained  in  the  second  clause  of  section  266c. 
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IMPORTINQ  A  NEW  EUSMENT  INTO  STRIKE  CASES. 

Of  recent  years  counsel  for  employing  corporations  became  con- 
scious that  without  the  importation  of  a  new  theory  or  doctrine  into 
the  law  most  of  the  applications  for  injunctions  in  strike  cases  must 
be  denied,  upon  well-settled  principles.  Hence  they  imported  the 
element  of  malice  and  made  a  distinction  founded  upon  the  purpose 
or  incentives  with  which  a  strike  was  instituted.  They  undertook  to 
analyze  the  feelings  at  work  in  the  bosoms  of  the  stnkers.  It  must 
be  apparent  to  all  fair-minded  and  thoughtful  members  of  the  le^al 
profession  that  where  the  thing  done  is  iteelf  lawful,  the  motive  with 
which  it  is  done  or  undertaken  is  unimportant,  and  that  to  allow 
courts  of  equity  to  sit  in  judgment  upon  the  question  of  mental 
attitude  in  such  cases  is  to  completely  unsettle  all  the  law  governing 
them  and  set  up  the  chancellor  in  the  midst  of  the  labor  organization 
at  the  inception  of  a  strike  as  an  arbiter  of  their  conduct  as  well  as  a 
controller  of  their  fates.  It  is  not  difficult  to  foresee  the  utter  dis- 
ruption and  dispersion  of  labor  organizations  and  complete  failure 
of  all  efforts  of  workinmien  through  organization  and  association  to 
improve  conditions  if  the  attitude  toward  them  thus  assumed  by  the 
courts  be  maintained  and  no  relief  be  afforded  by  legislation. 

It  is  exceedingly  difficult  to  see  or  even  to  admit  any  consistency 
or  possibility  of  a  reconciliation  between  the  views  of  those  who  stancl 
for  such  doctrine  and  their  professions  of  a  belief  in  the  right  of  wage 
earners  to  freely  assemble,  to  discuss  without  restraint  those  business 
and  social  matters  which  vitally  concern  them,  to  form  and  maintain 
an  organization;  in  short,  to  exercise  in  a  collective  or  organized 
capacity  any  rights  except  such  as  are  purely  academic  and  consistent 
with  subjection  to  such  industrial  conditions  as  employers  choose 
to  impose  upon  them,  however  tyrannical,  miserable,  and  inhumane. 
If  the  Federal  judges,  sometimes  overawed  by  the  presence  before 
them  as  litigants  ox  financial  magnates  and  powerful  interests,  and 
often  unduly  impressed  with  the  importance  of  large  property  inter- 
ests and  the  promotion  of  commercial  prosperity  as  against  the  lesser 
interests  of  labor,  are  to  pass  upon  the  motives  or  moral  incentives 
instigating  labor's  side  in  a  labor  dispute,  then  every  word  and  act 
at  their  assemblages  and  meetings  are  proper  subjects  for  investiga- 
tion and  scrutiny,  such,  and  only  sucn,  allowance  to  be  made  tor 
human  frailty,  excitement,  passion,  and  bias  of  self-interest  as  the 
judge  sees  fit  to  make.  Under  such  dispensation  what  becomes  of 
the  constitutional  guaranty  of  free  assemblage,  freedom  of  movement, 
and  free  speech  ?  wliat  becomes  of  the  prohibition  against  involun- 
tary servitude  embodied  in  the  thirteentn  amendment,  so  eloquently 
expounded  in  Kobinson  v.  Baldwin  (165  U.  S.,  292),  and  more  re- 
cently in  Arthur  v.  Oakes  (63  Fed.  R,  310)  ? 

Could  anv  more  complete  and  despotic  one-man  power  over  organ- 
ized labor  be  conceivable  than  will  result  if  this  new  absolutism  be 
not  stayed?  It  was  first  evolved  and  enforced  by  Judge  Taft  in 
Moores  v.  Bracklayers'  Union  (10  Ohio  Dec.,  165;  23  Ohio  L.  J.,  48), 
while  he  served  as  a  judge  of  the  superior  court  at  Cincinnati,  and 
was  followed  up  in  similar  cases  decided  by  him  while  on  the  Federal 
bench.  The  language  of  Judge  Noyes  in  National  Fireproofing  Co.  v. 
Mason  Bricklayers'  Association  (145  Feb.  R.,  260)  is  the  mildest  and 
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most  reasonable  statement  of  that  false  doctrine  that  we  have  found. 
And  yet  it  is  not  difficult  to  see  that  if  the  question  of  wheher,  in  de- 
ciding to  strike^  the  men  are  influenced  by  good  or  bad  motives,  is  to 
be  judicially  injected  into  a  case,  it  means  the  trial  in  each  instance  of 
an  issue  of  reasonableness  or  unreasonableness  of  their  demands  upon 
the  employer,  and  gives  the  court  an  almost  unlimited  discretion. 
Especially  is  this  so  since  there  is  no  jury  trial  in  such  cases,  they 
being  treated  as  of  purely  equitable  cognizance. 

Another  and  more  recent  application  of  this  device  for  dealing  with, 
strikers  is  found  in  Paine  Lumber  C!o.  v.  Neal.  in  which  an  injunction 
was  issued  in  the  southern  district  of  New  York  in  October,  1911, 
but  not  yet  reported.  But  there  have  been  many  such  subse(][uently 
to  Moores  v.  Bricklayers'  Union.  I  can  not  discuss  them  with  any 
attention  to  details,  although  some  account  of  them  can  be  found  in 
the  hearings  before  the  House  Judiciary  Committee,  especially  those 
of  the  Fifth-ninth  and  the  present  Congresses. 

It  is  well,  however,  to  state  and  to  show  that  the  new  element  above 
discussed  has  not  been  admitted  into  such  cases  without  differences 
among  the  judiciary  and  a  consequent  conflict  of  authority.  While 
the  tendency  to  accept  it  as  settled  law  is  clearly  evinced  in  a  few 
Federal  decisions,  a  respectable  number,  if  not  a  majority,  of  the 
State  courts  of  last  resort  which  have  spoken  have  rejected  it 

Now,  let  us  carry  alon^  in  adverting  to  a  few  State  cases  what 
Justice  Bradley  said  in  Kidd  v.  Horry,  already  cited,  and  remember 
that  if  I  had  a  legal  right  to  do  an  act,  my  motives  are  absolutely 
immaterial. 

In  McCawley  Bros.  t\  Tierney  (19  R.  I.,  255)  the  court  said: 

To  maintain  a  bill  on  the  ground  of  conspiracy,  it  is  necessary  that  it  should 
appear  that  the  object  lelied  on  us  the  basis  of  the  conspiracy  or  the  means 
used  in  accomplishing  it  were  unlawful.  What  a  i»erson  may  lawfully  do  a 
number  of  persons  may  unite  with  him  in  doing  without  rendering  them sel res 
liable  to  the  charge  of  consi)iracy,  provided  the  means  employed  be  not  un- 
lawful. 

In  Clemmitt  v,  Watson  (14  Ind.  App.,  38)  the  court,  in  passing 
upon  the  conduct  of  the  defendants  in  a  strike  case,  said : 

What  each  one  could  rightfully  do,  certainly  all  could  do  if  they  so  desired, 
especially  when  their  concerted  action  was  taken  iieaceably.  without  any 
threats,  violence,  or  attempt  at  intimidation. 

Chief  Justice  Parker,  speaking  for  the  Court  of  Appeals  in  Na- 
tional Protective  Assn.  v.  Cummmg  (170  N.  Y.,  315),  said: 

Whatever  one  man  may  do  alone  he  may  do  in  combination  with  others,  pro- 
vided they  have  no  unlawful  object  in  view.  Mere  numbers  do  not  ordinarily 
affect  the  quality  of  an  act. 

In  Vegelahn  v.  Gunter  (167  Mass.,  92)  Justice  Holmes,  now  of  the 
Supreme  Court,  but  then  a  member  of  the  supreme  judicial  court  of 
Massachusetts,  in  a  dissenting  opinion  said : 

But  there  is  a  notion,  which  lately  has  been  insisted  up<m  a  good  deal,  that 
a  combination  of  iiersons  to  do  what  anyone  of  them  lawfully  might  do  by 
himself  will  make  the  otherwise  lawful  conduct  unlawful.  It  would  be  rash 
to  say  that  some  as  yet  unformulated  truth  may  not  be  hidden  under  this  propo> 
sition.  But  in  the  general  form  in  which  it  hjis  been  presented  and  accepted 
by  many  courts,  I  think  it  plainly  untrue,  both  on  aiuthority  and  on  principle. 
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In  Lindsay  &  Co.  v,  Montana  Federation  of  Labor  (37  Mont.,  273) 
the  Supreme  Court  of  Nebraska  said  : 

But  there  can  be  found  running  through  our  legal  literature  many  remarkable 
statements  that  an  act  perfectly  lawful  when  done  by  one  person  becomes  by 
some  sort  of  legerdemain  criminal  when  done  by  two  or  more  persons  acting  in 
concert,  and  this  upon  the  theory  that  the  concerted  action  amounts  to  a  con- 
spiracy. But  with  this  doctrine  we  do  not  agree.  If  an  individual  is  clothed 
with  a  right  when  acting  alone,  he  does  not  lose  such  right  merely  by  acting 
with  others,  each  of  whom  is  clothed  with  the  same  right.  If  the  act  done  is 
lawful,  the  combination  of  several  persons  to  commit  It  does  not  render  it 
unlawful.  In  other  words,  the  mere  combination  of  action  is  not  an  element 
which  gives  character  to  the  act. 

A  review  of  judicial  history  bearing  on  the  question  immediately 
under  consideration  discloses  that  this  modern  doctrine  of  the  Fed- 
eral courts  and  some  of  the  State  courts  is  a  resurrection,  to  meet  the 
supposed  necessities  of  particular  cases,  of  an  ancient  English  deci- 
sion holding  that  the  preconcerted  refusal  of  certain  workingmen  to 
continue  their  employment,  even  though  an  advance  of  wages  was 
their  object,  constituted  a  criminal  conspiracy,  which  was  an  indict- 
able offense  at  common  law,  although  the  same  act  done  by  only  one 
individual  would  not  have  been  unlawful.  (See  Rex  v.  Journeymen 
Tailors,  8  Mod.,  11.^  Of  course,  the  case  just  cited  is  not  the  only 
case  of  that  and  the  immediately  ensuing  period  holding  to  that  view, 
but  a  further  investigation  discloses  that  most  or  all  of  them  were 
controlled  by  drastic  and  harsh  statutory  enactments  of  that  period. 
Judge  Parker  called  attention  to  this,  and  to  probable  neglect  of  the 
courts  to  note  the  statutory  origin  of  these  early  English  decisions, 
in  the  case  decided  by  him,  as  before  cited. 

The  next  clause  required  that  "  the  application  must  be  in  writing 
and  sworn  to  by  the  applicant  or  by  his  agent  or  attorney."  Many 
allegations  in  complaints  and  affidavits  filed  in  labor  cases  are  made 
upon  information  or  belief,  which  is  a  violation  of  well-settled  rules 
of  pleading. 

No  provision  in  this  bill  is  aimed  at  that  reprehensible  practice. 
It  was  probably  thought  that  none  was  needed,  because  deiendants 
may  always  make  that  defect  a  ground  for  objection.  The  defect 
can  be  seen  in  bills  of  complaints  placed  in  the  hearings  by  counsel 
in  opposition  at  the  present  session. 

The  second  paragraph  of  section  266c  reads  as  follows : 

And  no  such  restrainmg  order  or  injunction  shall  prohibit  any  person  or  per- 
sons from  teruiiiiating  any  relation  of  employment,  or  from  ceasing  to  perform 
any  work  or  labor,  or  from  recommendlnj:,  advising,  or  i)ersuading  others  by 
peaceful  means  so  to  do;  or  from  attending  at  or  near  a  house  or  place  where 
any  person  resides  or  works,  or  carries  on  business,  or  happens  to  be  for  the 
purpose  of  peacefully  obtaining  or  communicating  information,  or  of  peacefnUy 
persuading  any  person  to  work  or  to  abstain  from  working;  or  from  ceasing 
to  patronize  or  to  employ  any  party  to  such  dispute;  or  from  recommending, 
advising,  or  persuading  others  by  peaceful  means  so  to  do;  or  from  paying  or 
giving  to  or  withholding  from  any  person  engaged  in  such  dispute  any  strike 
benefits  or  other  moneys  or  things  of  value;  or  from  peacefully  assembling  at 
any  place  in  a  lawful  manner  and  for  lawful  purposes;  or  from  doing  any  act  or 
thing  which  might  lawfully  be  done  in  the  absence  of  such  dispute  by  any 
party  thereto. 

The  words  "  and  no  such  restraining  order  or  injunction "  in  this 
paragraph  limits  all  that  follows.  First,  the  acts  mentioned  in  this 
paragraph  which  can  not  hereafter  be  forbidden  must  be  such  only 
as  are  done  in  cases  where  employers  and  employees,  etc.,  are  parties; 
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and,  secondly,  such  as  are  done  in  cases  ^'  involving  or  growing  out 
of  a  dispute  concerning  terms  or  conditions  of  employment." 

And  the  order  or  injunction  shall  not  prohibit  "any  person  or 
persons  from  terminating  any  relation  of  employment."  * 

I  have  already  shown  how  the  bogus  element  of  malicious  motive 
has  been  introduced  into  strike  cases,  and  there  have  been  some  state- 
ments by  opposition  counsel,  and  consequently  some  misrepresenta- 
tion as  to  what  Justice  Harlan  actually  decided  in  Arthur  v.  Oakes 
(63  Fed.  R.,  310,  317) ;  but  really  there  is  no  room  for  a  miscon- 
struction.   He  said: 

The  rule,  we  think,  is  without  exception  that  equity  will  not  compel  the  actual, 
affirmative  performance  by  an  employee  of  merely  personal  services  any  more 
than  it  will  compel  an  employer  to  retain  in  his  personal  services  one  who,  no 
matter  for  what  cause,  is  not  acceptable  to  him  for  services  of  that  character. 
The  right  of  an  employee  engaged  to  perform  personal  service  to  quit  that  service 
rests  upon  the  same  basis  as  the  right  of  his  employer  to  discharge  him  from 
further  personal  service.  If  the  quitting  in  the  one  case  or  the  discharging  in 
the  other  is  in  violation  of  the  contract  between  the  parties,  the  one  injured  by 
the  breach  has  his  action  for  damages;  and  a  court  of  equity  will  not,  indi- 
rectly or  negatively,  by  means  of  an  injunction  restraining  the  violation  of  the 
contract,  compel  the  affirmative  performance  from  day  to  day  or  the  affirmative 
acceptance  of  merely  personal  services.  Relief  of  that  character  has  always 
been  regarded  as  impracticable. 

Sitting  with  Justice  Harlan  at  circuit  in  that  case  were  other 
learned  jurists,  but  there  was  no  dissent  from  these  views. 

And,  in  this  connection,  I  call  attention  to  the  priority  of  Judge 
Taft's  decisions  in  Moores  v.  Bricklayers'  Union,  in  the  Tnomas  case, 
and  in  the  Toledo  &  Ann  Arbor  case  to  this  decision  of  Justice  Har- 
lan. It  would  appear,  however,  that  Mr.  Taft  has  never  seen  or  had 
his  attention  called  to  the  decision  in  the  Arthur  v.  Oakes  case.  This 
must  be  true  because  the  most  recent  expression  of  his  views  are 
directly  opposed  to  those  of  Justice  Harlan  as  expressed  in  that  case. 

The  most  extreme  opponents  of  effective  le^slation,  formally  at 
any  rate,  concede  great  latitude  in  the  matter  of  severing  the  relation 
of  employer  and  employee — in  other  words,  the  right  to  strike.  But 
they  make  the  concession  with  reservations  and  qualifications  which 
deprive  their  concession  of  nearlv  all  its  value.  They  say  to  the 
wage  earners,  "  Yes ;  you  may  strike  for  a  lawful  purpose,  but  if  the 
circumstances  give  warrant  to  a  belief  that  you  are  inspired  by  ma- 
licious motives  in  striking,  then  your  act  of  striking  falls  withm  the 
definition  of  conspiracy." 

This  view  was  fairly  expressed  by  President  Taft  in  the  June  num- 
ber of  McClure's  Magazine,  1909  (p.  204).  In  that  article  Mr.  Taft 
refers  to  several  cases  of  injunctions  granted  by  himself  when  a  judge 
into  which,  for  the  purpose  of  giving  effect  to  an  injunction  greater 
sanction  of  authority,  he  had  imported  from  afar  the  theory  of  a 
boycott  and  strike  combined.  But  he  finally  rea<;hed  the  strike  ques- 
tion pure  and  simple  and  approved  the  doctrine  of  his  own  early 
decision  in  which  we  first  meet  the  strange  doctrine  that  a  court  may 
inquire  into  the  motives  of  strikers. 

The  twisting  and  perverting  a  boycott  element  into  strike  cases 
subsequently  became  a  feature  of  many  strike  injunctions.  It  was  a 
feature  in  Faine  Lumber  Co.  v.  Neal  in  the  District  Court  for  the 
Southern  District  of  New  York,  not  officially  reported,  and  in  Sailors' 
Union  v.  Hammond  Lumber  Co.,  decided  by  the  circuit  court  at  San 
Francisco  in  1907. 
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Opposition  counsel,  in  referring  to  what  Justice  Holmes  said  in 
Vergelahn  v.  Gunter  (167  Mass.,  92)^  never  omit  to  mention  the  fact 
that  he  was  giving  the  opinion  for  the  minority  in  that  case,  but 
never  do  mention  the  fact  that  these  have  since  become  the  settled 
law  in  that  State,  I  refer  to  Pickett  v.  Walsh  (192  Mass.,  572), 
already  quoted. 

The  next  limitation  upon  the  power  of  the  courts  to  be  noticed  is 
that  whereby  they  are  forbidden  to  enjoin  any  person  or  persons 
"  from  ceasing  to  perform  any  work  or  labor." 

In  discussing  this  provision,  Mr.  Hines,  as  representative  of  the 
railroads,  said : 

Section  10  of  the  act  to  regulate  commerce  imposes  penalties  not  only  upon  the 
common  carrier,  which  violates  provisions  of  the  act,  but  also  upon  agents  or 
persons  acting  for  or  employed  by  such  common  carriers. 

Now,  section  10  of  the  interstate-commerce  act  contains  many  penal 
clauses  of  a  similar  character.  Is  each  of  them  to  stand  as  a  separate 
argument  against  any  legislation  to  regulate  the  issuance  of  injunc- 
tion now  and  forever?  It  would  be  difficult  or  impossible  ever  to 
make  any  such  regulations  unless  the  regulation  of  interstate  com- 
merce and  of  the  conduct  of  carriers  were  simultaneously  abandoned. 
It  should  be  a  sufficient  answer  to  all  that  say  that  the  Constitution 
of  the  United  States  supersedes  the  jurisdiction  of  courts  of  equity 
and  prohibits  involuntary  servitude. 

Justice  Harlan  in  Arthur  v.  Oakes  said  something  about  certain 
circumstances  under  which  men  might  be  enjoined  even  from  strik- 
ing. Although  it  was  a  dictum,  I  respect  it.  He  clumsily  expressed 
the  idea  which  Justice  Holmes  made  clear  in  Aikens  v,  Wisconsin 
(195  U.  S.,  205).  Any  constitutional  right  may  cease  to  become  such 
when  embraced  within  a  comprehensive  scheme  of  illegality.  And 
that  holds  true  whether  or  not  a  labor  dispute  exists. 

But  here  we  must  distinguish  between  a  mere  strike  and  a  scheme 
of  illegality  extending  beyond  and  outside  the  strike.  A  strike 
which  includes  trespassing  or  destroying  property  or  interfering  with 
possession  and  use  of  property  can,  of  course,  be  enjoined  in  so  far 
as  the  strike  becomes  a  component  part  of  the  conspiracy,^  but  no 
further.  On  the  other  hand,  if  the  act  in  contemplation  be  merely  a 
strike,  the  motives  are  immaterial. 

The  argument  of  Mr.  Hines  is  too  broad  and  is  easily  reducible  to 
absurdity  by  extension  to  other  duties  or  liabilities  of  railroad'  com- 
panies. A  conclusive  answer  is  that  both  the  companies  and  the 
employees  are  subject  to  penalties,  and  the  companies  are  not  pro- 
hibited from  discharging  unfaithful  employees. 

Human  nature  can  not  be  dealt  with  by  statutes  directing  persons 
to  continue  in  incompatible  relations  or  to  endure  intolerable  condi- 
tions. The  most  solemn  and  formal  contract  is  merely  a  social  treaty, 
and  contracts  for  personal  service  are  in  their  very  nature  terminable. 
Specific  performance  through  injunctive  process,  even  if  practicable 
at  all,  would  be  a  cruel  remedy.  Even  with  respect  to  domestic 
relations  injunctions  are  confined  to  property  rights. 

The  next  clause  with  its  connection  forbids  an  order  or  injunction 
to  prevent  anyone  "from  recommending,  advising,  or  persuading 
others  by  peaceful  means  so  to  do  " — that  is,  to  terminate  the  relation 
of  employment,  or  to  cease  to  perform  any  work  or  labor. 
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This  is  fully  covered  by  what  has  been  or  will  be  said  under  other 
heads. 

We  next  have  the  prohibition  against  restraining  or  enjoining  any 
person  or  persons — 

from  attendliij?  at  or  near  a  house  or  place  where  any  person  resides  or  works^ 
or  carries  on  business,  or  happens  to  be,  for  the  purpose  of  peacefully  obtaining 
or  commuui eating  information,  or  peacefully  persuading  any  person  to  wortc  or 
to  abstain  from  working. 

The  objections  to  this  clause  are  based  wholly  on  misconstruction. 
Indeed,  the  only  way  to  even  plausibly  oppose  it  is  to  extend  its 
meaning  by  false  construction.  Even  without  the  word  "peace- 
fully," as  here  used,  the  courts  would  never  construe  it  to  authorize 
an  illegal  act.  Counsel  in  opposition,  either  innocently  or  willfully, 
overlook  the  fact  that  the  formation  oi  a  conspiracy  is  itself  an  illegal 
act.  And  as  to  the  difficulty  of  drawing  the  line  between  legality  and 
illegality,  it  is  not  real,  but  purely  imaginary.  At  any  rate,  any 
practical  difficulty  of  discriminating  would  be  no  reason  for  opposing 
the  legislative  assertion  of  a  correct  legal  principle.  (Hale  v. 
Henkel,  201  U.  S.,  43.) 

Though  out  of  its  proper  order,  it  seems  more  conducive  to  a  clear 
understanding  to  here  call  attention  to  the  last  clause  which  qualifies 
and  gives  its  tenor  and  tone  to  all  the  other  clauses  in  the  last  para- 
graph. It  will  be  for  the  courts  to  construe  the  section,  and  if  any- 
one attempts  to  defend  a  conspiracy,  coercion,  threats,  or  any  illegal 
act,  however  peaceful  in  form,  because  the  word  "  peaceably  "  or 
"  peacefuUv ''  is  used,  the  court  will  give  effect  to  the  entire  section, 
and  read  t\ie  last  clause  into  every  part  of  it  as  evidence  that  Con- 
gress did  not  intend  to  sanction  a  single  unlawful  act.  The  last 
stands  as  a  saving  clause,  though  appearing  to  be  scarcely  needed. 

Since  all  the  acts  and  conduct  specifically  mentioned  in  section 
266c  of  the  bill  are  lawful  at  all  times  and  under  all  circumstances, 
who  will  say  that  it  is  unlawful  for  anyone  to  terminate,  for  any 
cause  appearing  to  him  sufficient,  the  relation  of  employer  and 
employee?  If  conditions  become  intolerable,  one  should  be,  and  is 
by  law,  excused  for  ceasing  to  perform  any  work  or  labor,  and  surely 
tne  giving  of  advice,  whether  wisely  or  unwisely,  so  to  cease  in  per- 
formance should  have  no  legal  trammels  upon  it. 

Counsel  have  striven  to  place  upon  these  words  a  constaruction 
which  would  authorize  a  serious  invasion  of  private  rights.  But 
statutes  are  construed  reasonably  and  in  the  light  of  conditions  and 
of  any  evils  existing  at  the  time  and  which  are  sought  to  be  rem- 
edied. If  you  should  examine  the  court  orders  that  I  have  called  to 
your  attention,  you  would  see  the  evil  and  need  of  a  remedy.  But 
you  can  see  it  in  the  official  reports  of  cases.  In  addition  to  a  few 
matters  which,  upon  sufficient  allegations — whether  true  or  false  I 
need  not  now  discuss — ^the  defendants  are  properly  forbidden  to  do, 
such  as  trespassing  upon  private  property,  they  are  forbidden  to 
persuade,  j)eaceably  or  otherwise,  the  employees  of  the  plaintiff  to 
<^uit  or  unemployed  persons  not  to  enter  his  employ,  and  are  some- 
times forbidden  to  speak  to  them  at  all  or  even  to  approach  them. 
I  do  not  see  how  it  would  be  possible  for  any  court  to  construe  that 
clause  as  legalizing  the  entering  of  anyone's"  house  without  his  c<hi- 
sent,  or  transgressing  a  law,  or  even  violating  a  social  propriety  in 


LIMITING  FEDERAL  INJUNCTIONS.  1051 

anj^  residence  or  other  place.  If  so  construed,  it  would  be  uncon- 
stitutional as  relating  to  private  residences,  and  I  am  sure  we  do 
not  seek  any  unconstitutional  legislation. 

Moreover,  outside  of,  and  untouched  by  this  provision,  stands  the 
police  power.  In  addition  to  the  constitutional  right  of  all  persons 
to  defend  and  protect  their  homes  from  hostile  or  even  unwelcome 
intrusion,  is  the  right  to  call  for  police  protection ;  and,  as  against  a 
complaint  or  grievance  of  that  sort,  there  is  no  pretense  that  the 

Eolice  are  not  ready  to  afford  protection.  Nor  can  any  such  showing 
e  made,  because  the  police  are  not  only  always  ready  but  too  willing 
to  use  their  authority  and  force  on  such  occasions. 

I  will  in  this  connection  refer  for  a  moment  to  the  attempt  of 
counsel  for  several  railroads,  Mr.  Hines,  to  give  a  construction  to 
this  provision  which  would  enable  crowds  to  assemble  on  railroad 
property  and  obstruct  transportation.  The  answer  is  the  same  as 
before.  There  is  only  one  direction  in  which  railroads  have  ever 
looked  for  protection  against  all  such  interferences,  that  is  toward 
the  police  power.  They  must  look  to  and  relj'  upon  that  hereafter 
as  heretofore.  Whether  this  bill  passes  or  not,  injunction^  would 
be  as  ineffectual  hereafter  as  the}^  have  been  in  the  past. 

The  word  peacefully,  used  here,  might  have  been  safely  omitted, 
but  is  inserted  in  order  to  remove  all  doubt. 

The  conduct  here  exempted  from  injunctions  has  come  to  be  known 
as  picketing.  Picketing  is  undertaken  to  preserve  the  status  quo 
created  by  a  strike.  The  act  of  picketing  does  not  stand  on  the  same 
basis  as  the  strike.  Though  incidental  thereto,  it  is  nevertheless,  in 
most  or  all  aspects,  an  independent  proceeding  affecting  the  employer 
with  whom  the  strikers  have  their  dispute,  indirectly.  In  picketing, 
whether  by  peaceful  methods  or  with  violence,  the  picketers  deal 
directly  with  third  persons.  Hence,  it  has  always  seemed  that  alle- 
gations concerning  acts  done  by  way  of  picketing  a  strike  were  f  orei^ 
to  the  issue  and  totally  irrelevant  m  complainte  against  strikers.  It 
is  otherwise  of  course  where  the  picketing  consists  in,  or  amounts  to, 
trespasses  upon  the  premises  or  complainaiit,  or  otherwise  inflicts 
upon  him  a  direct  loss.  But  I  need  not  discuss  cases  of  picketing 
involving  trespass,  because  trespass  disturbs  the  po6se8sioi\of  property 
and  is  unlawful.    Only  lawful  acts  are  covered  oy  this  bill. 

Here  is  an  excerpt  from  the  opinion  in  Pierce  v.  Stablemen's  Union 
(156  Cal.,  70).  It  would  read  oetter,  and  be  at  least  relevant  if  not 
material,  if  used  in  an  action  at  law  brought  by  the  party  impeded  by 
the  picketers  while  in  quest  of  employment.  I  do  not  read  it  because 
I  think  it  good  law,  but  as  an  instance  of  perverted  and  erroneous 
view  of  the  law.    It  is  as  follows  (p.  79) : 

The  Inconvenience  which  the  imbllc  may  suffer  by  renson  of  a  boycott  lawfully 
oond acted  \»  in  no  sense  a  leg^l  injury.  But  the  public's  rlfchts  are  Invaded  the 
moment  the  means  employed  are  such  as  tire  calculated  to* and  naturally  do  in- 
cite to  crowds,  riots»  and  disturbances  of  the  peace.  And  as  lUefi^ally  iuterferin(ir 
with  his  business  the  employer  may  justly  complain  when  the  rights  of  his  non- 
union employee  and  the  rights  of  the  public  are  thus  invade<l. 

It  is  the  last  sentence  to  which  I  take  exception. 

In  picketing  cases,  it  is  obvious  that  unless  the  picketers  resort 
to  trespasses  on  the  premises  of  the  complainant  the  conduct  of  the 
defendants  complained  of,  if  unlawful,  is  without  essential  connection 
with  avowed  purposes  of  the  union ;  while  if  peaceable,  amounting  to 
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no  more  than  i)ersuasion,  the  picketing  should  be  exempt  from 
injunctive  restraint.  Nevertheless,  Federal,  and  some  State,  courts 
of  equity  have  on  several  occasions  exercised  a  power  herein  which 
was  virtually  police  power  and  have  gone  even  further  in  coercion 
and  restriction  than  tne  police  would  be  warranted  in  going. 

That  the  act  of  picketmg  is  distinct  from  the  dispute  proper,  often 
governed  by  different  prmciples,  and  requiring  separate  judicial 
treatment,  was  recognized  by  tne  Supreme  Court  of  California  in  the 
case  just  referred  to  of  Pierce  v.  Stablemen's  Union.  And  the  court 
in  that  case,  while  affirming  an  order  granting  an  injunction,  placed 
m  the  forefront  of  the  opimon  the  assertion  previously  quoted,  which 
reads  rather  strangely  and  appears  somewhat  out  of  place  in  an 
equity  case  brought  against  an  organization  of  wage  earners  or  an 
association  formed  for  any  other  legal  purpose. 

The  term  '^ picketing"  has  been  applied  in  all  that  class  of  cases 
where  a  party  complains  that  he  was  being  injured  or  his  business 
was  being  interferea  with  by  efforts  of  members  of  unions  to  prevent 
the  places  which  they  had  vacated  bein^  filled  or  held  by  persons  who 
sought  employment  or  who  mi^ht  otherwise  be  employed  in  their 
8t«ad.  In  some  instances  picketing  has  been  resortea  to  in  further- 
ance of  a  boycott,  but  such  are  exceptional. 

In  the  category  of  picketing  cases  are  the  cases  where  the  picketers 
are  also  strikers  or  are  instigated  by  strikers,  even  where  such  strikers 
have  term  contracts  with  their  employers,  but  have  found  conditions 
of  employment  outside  the  express  terms  of  employment  intolerable, 
or  have  found  other  pretexts  for  terminating  the  service,  and  never- 
theless attempt  to  prevent  the  employment  of  others  in  their  stead. 
Whatever  we  may  think  of  the  morality  of  such  conduct,  it  is  evident 
that,  in  the  final  analysis,  the  jurisdiction  in  equity  has  no  other  basis 
than  a  theory  that  the  employer  has  a  vested  property  interest  in  the 
unattached  labor  of  the  vicinage. 

There  have  been  many  injunctions  granted  in  such  cases.  Hitch- 
man  Coal  &  Coke  Co.  v.  Mitchell,  Pierce  v.  Stablemen's  Union,  Sail- 
ors' Union  of  the  Pacific  Coast  v.  Hammond  Lumber  Co.,  Adams  v, 
Columbia  Typographical  Union,  and  Kansas  &  Texas  Coal  Co.  v. 
Denny  were  picketing  cases.  Pierce  v.  Stablemen's  Union  (156  CaL, 
70)  may  be  selected  as  a  typical  case.  The  court  forgot  or  completely 
ignored  the  distinction  between  legal  and  equitable  jurisdiction,  as 
is  evident  from  language  found  in  the  opinion  (p.  78) ,  where  it  is  said : 

The  two  classes  of  persons  to  whom  we  have  adverted  and  whose  rights  necea- 
sarily  become  involved  where  a  picket  or  patrol  la  established  are:  (1)  The 
rights  of  those  employed  or  seeking  employment  In  the  place  of  the  striking 
laborers;  and  (2)  the  rights  of  the  general  public. 

Now,  unless  the  employing  capitalist  has  a  property  interest  in 
mere  labor  power,  holding  true  even  in  the  absence  of  a  contract  of 
employment  with'  the  persons  whose  labor  he  requires,  who  are  total 
strangers  to  the  immediate  dispute  and  whose  names  and  identity 
may  be  unknown,  it  is  impossible  to  find  a  basis  for  the  jurisdiction 
in  such  cases. 

And  without  such  interest,  all  else  being  conceded,  it  is  apparent 
that  the  only  persons  injured,  in  legal  sense,  by  the  acts  or  conduct  on 
the  part  of  picketers  complained  of  are  the  persons  themselves  whom 
he  otherwise  might  be  able  to  employ  but  who  are  never  made  parties 
to  the  suit,  at  any  rate  in  no  case  thus  far  reported. 
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Here,  then,  we  have  an  additional  reason  for  the  provision  in  the 
clause  we  are  now  discussing  which  forbids  the  issuance  of  an  injunc- 
tion or  restraining  order  against  peaceful  persuasion  in  furtherance 
of  a  labor  dispute.  The  same  defect  of  jurisdiction  exists,  of  course, 
where  the  picketing  amounts  to  threats  of  violence,  but  it  is  thought 
that  labor  will  be  sufficiently  safeguarded  if  the  oill  be  worded  in 
the  form  as  presented,  that  part  to  be  considered  in  connection  with 
other  parts. 

Were  it  not  for  a  popular  prejudice  or  perverted  view,  amounting 
when  found  in  the  judicial  mind  to  a  class  bias,  the  applications  for 
injunctions  in  cases  of  mere  picketing  would  never  be  entertained  for 
an  instant. 

Competition  with  its  strifes,  hardships,  sacrifices,  and  losses  is  the 

Erice  we  pay  for  liberty.  There  is  no  end  or  cessation  of  competition 
ptween  those  engaged  in  what  in  restricted  sense  we  designate  as 
"  business."  Overpersuasion,  misrepresentation,  deception,  all  forms 
of  overreaching,  with  a  frequent  resort  to  coercion  and  force,  con- 
stitute what  latter-day  progressives  of  all  parties  call  "  unfair  com- 
petition." But  these  have  ever  been  inciaents  of  competition  and 
probably  will  always  be  found,  anything  Congress  or  other  legisla- 
tures or  the  courts,  may  do  to  regulate  business  to  the  contrary  not- 
withstanding. But  the  competition  between  labor  and  capital  each 
for  its  share  of  the  rewards  of  industry,  and  between  persons  seeking 
employment,  which  is  also  limited,  as  is  trade,  goes  on  likewise, 
characterized  by  the  sAme  regrettable  but  inevitable  incidents. 

Those  who  criticize  and  condemn  the  efforts  of  workingmen  at 
organizing  and  striving  in  an  organized  capacity  to  prevent  their 
places  being  taken  by  others,  justi^ing  the  use  oi  injunctive  proc^ 
against  them,  assert  the  right  of  every  man  willing  to  labor  to  obtain 
employment.  That  whole  contention  is  based  on  the  false  assump- 
tion that  there  is  employment  in  the  world  for  every  man  desiring 
and  competent  for  it.  The  sad  truth  is  otherwise,  and  the  concen- 
tration of  industry  in  corporate  form  with  the  more  efficient  use  of 
machinery  on  a  large  scale  intensifies  and  constantly  extends  the 
evil  of  nonemployment. 
The  next  clause  reads  thus : 

Or  from  ceasing  to  patronize  or  to  employ  any  party  to  guch  dispute. 

The  act  which  the  courts  are  by  these  words  forbidden  to  enjoin 
has  been  sometimes  called  the  "  primary  boycott."  The  cases  in 
which  illegality  attaches  to  the  conduct  thus  described  arises  from 
conspiracies  and  must  extend  beyond  the  original  parties.  It  is  then 
called  a  "secondarv  boycott."  The  whole  subject  is  more  conveni- 
ently discussed  under  the  next  head. 

We  now  come  to  the  clause  reading,  "or  from  recommending, 
advising,  or  persuading  others,  by  peaceful  means,  so  to  do  " — that 
is  to  say,  no  party  to  a  labor  dispute  shall  be  enjoined  from  recom- 
mending, advising,  or  persuading  others  by  peaceful  means  to  cease 
patronizing  or  employing  any  party  thereto. 

A  preliminary  question  to  be  answered  is.  Who  are  the  original 
parties  to  a  dispute  concerning  terms  or  conditions  of  employment? 

This  is  a  question  which  if  f  ullv  exploited  would  require  repetition, 
and  overlapping  much  that  has  \>een  already  said.  But  in  order  to 
clear  up  the  fogs  and  mists  raised  by  much  misstatement  tending  to 
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establish  the  impression  that  this  clause  legalizes,  or  at  least  forbids 
injunctive  relief  against  secondary  boycotts,  the  question  of  who  are 
and  who  are  not  the  parties  to  a  dispute  resulting  in  a  boycott  or 
blacklist  should  be  here  answered,  if  possible,  ui  answering  this 
question,  we  have  the  answer  to  the  question  of  the  distinction  be- 
tween the  primary  and  secondary  boycott. 

Some  courts  have  denied  the  existence  of  any  real  difference  be- 
tween a  primary  and  secondary  boycott;  for  instance,  the  Supreme 
Court  of  California,  in  Pierce  v.  Stablemen's  Union  (156  Cal.,  70). 
I  think  myself  that  it  is  unwise  statesmanship  on  the  part  of  our 
judicial  lawmakers  to  make  any  such  distinction  when  tney  assume 
the  task  of  enacting  special  laws  for  special  cases  in  the  form  of  in- 
junctions. But  the  courts  do  recognize  a  technical  distinction,  and 
this  bill  follows  the  courts  in  that  respect.  So  that,  regardless  of  any 
personal  views,  I  must  follow  the  lines  of  the  bill  conforming  to  the 
Tiews  of  the  courts. 

Here  is  an  illustration  of  what  I  understand  to  be  meant  by  a  pri- 
mary boycott.  One  hundred  men  strike,  we  will  say,  a  stove  and 
range  company — ^the  metal  polishers'  union.  They  are  parties  to 
that  dispute.  They  go  all  over  the  United  States  and  advise  or  per- 
suade its  customers  to  cease  trading  with  it.  They  have  that  right 
by  this  bill;  thev  have  that  right  now.    That  is  the  primarv  boycott. 

Now,  one  of  these  firms  having  refused  to  cease  buying  oi  the  stove 
and  range  company,  they  institute  a  boycott  against  it.  That  is  a 
secondary  boycott.  It  is  not  touched  by  this  bill,  because  such  firm 
so  boycotted  is  not  a  party  to  the  dispute. 

This  provision  bears  alike  on  employers  and  employees.  No  em- 
ployer can  be  enjoined  from  ceasing  to  employ  or  from  peaceably 
recommending  and  i>ersuading  others  not  to  employ  any  party  to  a 
labor  dispute.  It  withholds  from  employees  the  injunctive  remedy 
against  the  so-called  blacklist,  which  is  in  v(mie  to  a  far  greater  ex- 
tant than  is  the  boycott.  So  the  clause  awards  to  employers  and  em- 
Sloyees  equal  treatment.  Now  let  us  take  any  employer.  He  has  a 
ispute  with  employees  and  discharges  them  and  recommends, 
persuades,  and  advises  other  employers  not  to  employ  them,  and  if 
they  follow  his  advice  he  has  blacklisted  them. 

It  is  my  belief  that  this  corresponds  exactly  to  what  some  courts 
call  the  primary  boycott,  and  that  was  held  even  by  Judge  Taft  to 
be  legal. 

But,  now,  suppose  one  of  these  other  employers  does  not  see  fit  to 
follow  his  advice,  and  in  order  to  enforce  compliance  he  gets  others 
to  join  him  in  some  retaliatory  action  toward  the  persons  whom  he 
has  so  advised.  That  would  be  going  outside  the  dispute  and  he 
could  be  enjoined.  The  wrong  might  not  consist  in  blacTklisting,  but 
that  is  immaterial.  The  essential  idea  is  that  it  is  a  wrongful  act  and 
that  two  or  more  are  acting  in  concert  to  perpetrate  it.  They  could 
all  be  enjoined,  anything  in  this  bill  to  the  contrary  notwithstanding. 

Now,  revert  to  the  employee  again.  He  ceases  to  patronize  A,  with 
whome  he  has  a  dispute,  and  recommends  others  to  also  cease.  If 
they  cease,  well  and  good ;  he  is  within  his  rights ;  but  if  B,  one  so 
advised,  does  not  see  fit  to  cease  and  the  employee  joins  others  in  a 
boycott  of  B,  that  is  a  new  quarrel.  It  can,  nothwithstanding  any- 
thing in  this  bill,  be  enjoined,  waiving  for  present  purposes  the  ques- 
tion of  property  rights. 
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I  will  now  give  a  clear  instance  of  the  secondary  boycott  of  a 
slightly  different  kind.  It^is  a  very  common  instance  which,  how- 
ever, we  never  hear  of  in  the  courts.  There  is,  we  will  say,  a  manu- 
facturer and  dealer  in  stoves  at  St.  Louis.  It  is,  we  will  say  an  excel* 
lent  article  and  could  succeed  on  its  own  merits.  But  the  company 
is  tempted  by  a  scheme  for  greater  profits  through  exclusive  markets 
and  higher  prices.  Taking  advantage  of  the  popularity  of  its  brand 
of  goods  in  a  wide  section,  it  makes  exclusive  contracts  with  the  stove 
dealers  throughout  that  section,  especially  in  the  smaller  cities  and 
towns  that  these  dealers  shall  put  up  the  price  of  this  stove  and 
refuse  to  handle  the  stoves  of  that  manufacturer's  chief  competitor 
in  the  manufacture  of  stoves,  the  advance  on  the  usual  and  fair  price 
to  be  divided  between  the  manufacturer  and  dealer. 

Now,  that  is  an  arrangement  in  restraint  of  trade  •  at  any  rate,  the 
general  scheme  is  a  combination  in  restraint  of  trade. 

So  far  we  have  only  what  may  also  be  termed  a  primary  boycott 
directed  against  the  competitor.  But  suppose  the  agreement  con- 
taii\s  a  stipulation  that  in  case  the  dealer  buys  any  goods  from  any 
other  manufacturer  the  stove  maker  will  refuse  to  sell  him  any  more 
stoves  on  any  terms,  and  the  agreement  is  violated  in  that  l*espect 
and  the  threat  is  carried  out  ?  There  jrou  have  the  secondary  boy- 
cott. The  agreement  is  itself  a  conspiracy  in  restraint  of  trade^ 
because  hurtful  to  public  interest.  It  is  also  a  conspiracy  because 
attempting  to  sanction  a  secondary  boycott  to  be  inaugurated  by 
one  of  the  parties  against  the  others  in  the  event  that  one  of  them 
does  not  persist  in  performing  his  part  in  the  primary  boycott. 

These  are  between  business  men.  The  country  is  overlaid  with 
them,  overlapping  each  other  in  all  directions,*  They  seldom  or 
never  come  before  the  courts  in  private  litigation,  and,  although 
high  prices  are  extorted  through  such  arrangements,  public  officers 
ignore  them. 

The  view  I  have  here  taken  of  the  question  of  what  constitutes 
illegality  in  strike  and  boycott  cases  is  that  advanced  by  the  Supreme 
Courts  of  Massachusetts,  New  York,  Bhode  Island,  Indiana,  Mis- 
souri, Montana,  California,  one  or  two  other  States,  by  Judge  Sanborn 
in  the  case  of  AUis,  Chambliss  Co.  v.  Iron  Molders'  Union  (166  Fed.  R., 
50) ,  and  the  circuit  court  of  appeals  of  the  second  circuit  as  expressed 
by  Judge  Noyes  in  National  Fireproofing  Co.  v.  Mason  Builders' 
Association.  By  these  courts  the  law  governing  strikes  and  boycotts 
is  simpified,  and  the  turning  point  of  legality  or  illegality  is  found 
not  in  the  act  of  striking  or  boycotting  per  se  but  in  the  means  em- 
ployed, or  intended  to  be  employed  to  carry  it  on.  Of  course  work- 
in^en  may  actually  conspire,  in  criminal  sense,  as  may  others.  But 
this  bill  leaves  conspiracies  untouched. 

The  provisions  of  this  bill  conform  to  these  more  recent,  more 
humane,  and  more  enlightened  views.  A  few  illustrative  cases 
additional  to  those  already  discussed  will  be  now  briefly  referred  to. 

In  Jacobs  v.  Cohen  (18  N.  Y.,  207,  211)  the  court,  speaking  of  a 
strike,  said: 

Tbiit,  incideiitl3%  it  iiiigbt  res^ult  in  the  discharge  of  Hoiue  of  thone  employed, 
for  fiiilure  to  come  into  afflliutiou  with  their  fellow  workmen's  organization, 
or  that  it  might  prevent  others  from  l>eing  engaged  upon  the  worlc.  is  neither 
s<imethiug  of  which  the  employers  may  complain,  not  somethiuj?  with  which 
public  iMjIicy  is  concerned. 
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The  Supreme  Court  of  the  same  State,  in  Mills  v.  United  States 
Printing  Co.  (99  App.  Div.,  605;  N.  Y.  Supp.,  185, 190),  said: 

There  is  a  manifest  distinction,  well  recognized,  between  a  combination  of 
workmen  to  secure  the  exclusive  employment  of  its  members  by  a  refusal  to 
work  with  none  other,  and  a  combination  whose  primary  object  is  to  procure 
the  discharge  of  an  outsider  and  his  deprivation  of  all  employment.  In  the 
first  case,  the  action  of  the  combination  is  primarily  for  the  betterment  of  the 
fellow  members. 

In  the  second  case,  such  action  is  primarily  "to  impoverish  and  crush 
another  '*  by  making  it  impossible  for  him  to  work  there,  or,  so  far  as  may  be 
possible  anywhere.  The  difference  is  between  combination  for  welfare  of  self 
and  that  for  the  i)ersecution  of  another.  The  primary  purpose  of  one  may 
ncessarily  but  incidentally  require  the  discharge  of  an  outsider;  the  primary 
purpose  of  the  other  is  such  discharge  and,  so  far  as  possible,  an  exclusion 
from  all  labor  in  his  calling.  Self-protection  may  cause  incidental  injury  to 
another.     Self -protection  does  not  aim  at  malevolent  injury  to  another. 

It  will  be  seen  that  Judges  Loring,  Noyes,  Sanborn,  Holmes, 
McKenna,  Holloway,  Parker,  and  their  associates,  in  the  respective 
courts,  refused  to  be  moved  by  the  pathetic  appeals  of  counsel  that 
some  corporation  or  firm  employing  labor  on  a  large  scale  was  about 
to  be  financially  ruined.  Tney  say  that  the  rights  of  each  of  the 
many,  though  financially  small  in  comparison,  must  be  preserved 
though  great  losses  may  result  to  an  individual ;  that  injury  inflicted 
from  the  exercise  of  a  lawful  right  in  damnum  absque  injuria. 

It  is  impossible  for  the  Federal  Government  as  now  administered 
to  consistently  c<mdemn  any  form  of  the  boycott.  For  good  and 
sufficient  reasons,  no  doubt,  the  Government  has  during  the  last  four 
years  prosecuted  370  boycotts  against  seed  dealers,  and  is  contem- 
plating an  extension  of  its  boycott  system.  The  Washington  Star 
of  July  27, 1912,  contained  a  news  item  reading  in  part  as  follows : 

Promoters  of  fake  orchard,  irrigation,  timber  growing,  and  similar  farming 
schemes,  it  is  announced,  can  take  notice  that  they  are  likely  to  be  registered 
in  a  list  of  fraudulent  companies  now  being  prepared  by  the  Department  of 
Agriculture.  The  department  is  making  a  register  for  office  reference  only,  but 
it  is  intended  to  protect  investors  who  are  wise  enough  to  make  inquiries  before 
sinking  their  money  in  some  advertised  land  scheme.  The  subject  is  rather  a 
delicate  and  difficult  one  to  handle,  for  Congress  has  made  no  provision  for  the 
department  issuing  a  blacklist. 

Congress  did  this  some  years  ago  in  the  case  of  merchants  selling  adulterated 
seeds.  The  Secretary  of  Agriculture  was  directed  to  buy  in  the  open  market 
a  certain  number  of  seed  samples,  mostly  forage  plant  seeds^  annually.  These 
were  to  be  analyzed  and  the  names  of  the  vendors  and  the  results  of  the  analy- 
ses published. 

This  law  is  still  in  force,  and  the  list  is  published  each  year.  The  analyses 
were  revelations.  Many  of  the  samples  were  adulterated  with  50  per  cent  of 
dirt,  trash,  and  weed  seed.  A  few  of  the  samples  were  almost  pure,  and  others 
had  none  of  the  forage  seeds  supposed  to  be  sold  at  all.  The  publication  of  the 
names  in  the  blacklist  was  remarkable,  and  few  of  the  venders  have  ever  been 
caught  twice. 

It  will  be  observed  that  the  Star,  without  the  remotest  semblance 
of  propriety,  place  these  crusades,  designed  to  deprive  so-called 
business  men  of  their  customers,  in  the  category  of  blacklisting. 

It  is  practically^  impossible  to  discuss  the  sociological  and  legal 
principles  governing  the  strike  and  boycott  and  their  involvements  of 
organized  labor  fairly  and  intelligently  without  taking  a  risk  of 
being  misunderstood,  misconstrued,  and  misrepresented.  In  the  first 
l)lace,  the  boycott  is  as  defensible  as  the  strike  and  they  are  equally 
subject  to  unmeasured  and  persistent  condemnation  by  those  not  hav- 
ing, the  workingman's  point  of  view.    To  say  that  men  of  a  large 
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class,  such  as  wage  earners  of  the  country,  may  organize  into  unions, 
enjoy  the  right  to  freely  speak  and  print  their  views,  advocate  social, 
industrial,  and  political  changes,  advance  their  collective  and  distinc- 
tive as  well  as  their  individual  interests,  peaceably  assemble  without 
limit  for  any  and  all  lawful  purposes,  which  necessarily  includes  the 
exercises  of  rights  constitutionally  guaranteed,  and  yet  to  assert  a 
power  in  any  branch  of  government  to  prescribe  how  or  when  or  to 
what  effect  they  shall  organize,  for  what  purpose  thy  shall  meet  and 
commingle,  what  they  shall  say  the  one  to  the  other  relevant  to  their 
common  or  class  interest,  is  not  only  unjust  and  dangerous  doctrine, 
but  partakes  of  the  chimerical  and  impracticable. 

The  spirit  of  self-assertion  and  impulse  to  resent  wrong,  real  or 
fancied,  is  too  generally  prevalent  among  a  self-governing  people  to 
be  controlled  or  subdued,  even  if  all  the  courts  in  the  country  should 
devote  their  time  exclusively  to  the  attempt.  How  is  it  possible  for 
courts  of  equity  to  deal  with  the  innumerable,  incessant,  and  inter- 
minable coimicts  and  competitions  at  work  in  every  city,  town,  vil- 
lage, and  neighborhood?  If  those  between  the  industrial  classes  are 
to  have  the  espionage  and  arbitrage  of  the  courts,  why  not  those  be- 
tween communities,  nationalities,  and  religious  denominations? 
These  questions  answer  themselves.  We  need  not  defend  the  moral- 
ity nor  even  the  legality  of  strikes  and  boycotts,  even  if  there  were 
anything  in  this  bill  calling  for  such  defense.  I  go  to  the  point  of 
paying  tHat  where  there  is  no  possible  equity  there  is  no  possible  juris- 
diction, and  since  the  exercise  of  the  assumed  jurisdiction  without 
the  infliction  of  more  evil  than  good  is  inconceivable,  it  is  well  that 
it  should  cease. 

To  properly  understand  the  point  and  application  of  the  cases 
used  in  the  report  of  the  House  committee,  the  fact  must  not  be 
overlooked  that  after  a  labor  dispute  has  arisen  and  the  parties  are 
strangers,  in  legal  sense^  that  being  the  only  conditions  under  which 
the  provisions  of  the  bill  are  applicable,  a  boycott  consists  wholly 
and  exclusively  of  words  spoken  or  written.  If  the  parties  speak 
truly,  of  course  they  are  inunune  from  le^al  consequences.  If  they 
speak  falsely,  of  course,  an  action  for  slander  or  libel  lies,  or  a  prose- 
cution may  oe  instituted  in  most  jurisdictions,  even  for  slander. 
But  to  permit  a  court  of  equity  to  make  a  special  prohibitory  law 
for  the  case,  in  advance  of  ascertainment  of  the  facts  otherwise  than 
before  a  jury  with  the  privilege  of  cross-examination  of  witnesses, 
with  penal  consequences  for  disdbedience,  is,  of  course,  to  arbitrarily 
set  aside  all  bills  of  rights  and  constitutional  guaranties  of  free  speecn 
and  free  press.  And  this  has  often  been  done  by  one  man  acting 
without  responsibility,  exercising  an  unlimited  discretionary  power. 
In  Dailey  v.  San  Francisco  Superior  Court  (112  Cal.,  94;  32  Li.  R.  A.ik 
273)  the  Supreme  Court  of  California,  sitting  in  banc,  issued  writs  ox 
certiorari  and  prohibition  quashing  an  injunction  which  had  been 
issued  by  the  superior  court.  Referring  to  the  provision  in  the  Cali- 
fornia bill  of  rights,  the  court  said : 

The  wording  of  this  section  is  terse  and  rigorous  and  Its  meaning  so  plain  that 
construction  is  not  needed.  The  right  of  the  citizen  to  freely  speak,  write,  and 
publish  his  sentiments  is  unlimited,  but  he  is  responsible  at  the  hands  of  the  law 
for  an  abuse  of  that  right.  He  shall  have  no  censor  over  him  to  whom  he  must 
apply  for  permission  to  speak,  write,  or  publish ;  but  he  shall  be  held  accountable 
to  the  law  for  what  he  si)eaks,  what  he  writes,  and  what  he  publishes.    It  Is 
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patent  that  this  right  to  speak,  write,  and  publish  can  not  be  abused  until  it  is 
elcerclsed,  and  before  it  is  exercised  there  can  be  no  responsibility.  The  purpose 
of  this  provision  of  the  Constitution  was  the  abolishment  of  censorship,  and  for 
courts  to  act  as  censors  is  directly  violative  of  that  purpose. 

The  next  clause  to  be  noticed  is  that  which,  taken  with  its  con- 
nection, forbids  the  courts  to  enjoin  any  person  or  persons  "  from 
paying  or  giving  or  withholding  from  any  person  engaged  in  such 
dispute  any  strike  benefits  or  other  moneys  or  things  ot  value." 

This,  like  the  clauses  relating  to  the  withdrawal  of  patronage  and 
employment,  is  limited  to  the  parties  to  the  dispute. 

To  such  extremes  are  the  opponents  of  the  bill  driven  that  they 
draw  on  their  imagination  and  suggest  all  sorts  of  impossibilities. 
For  instance,  Mr.  Monaghan  (p.  83)  says: 

In  such  an  event,  a  labor  union  engaged  in  controversy  witli  an  individual 
manufacturer  is  Justified  not  only  in  persuading  and  inducing  in  a  i)eaceful  man- 
ner the  employees  of  other  institutions,  which  have  beneficial  business  intercourse 
with  the  foundry  struck,  to  leave  this  work,  but  in  addition  is  i)ermitted,  with- 
out the  possibility  of  equity  interference,  to  offer  or  give  bribes  of  money  or 
things  of  value  to  the  employees  of  a  customer  who  continues  to  make  use  of 
the  products  of  the  struck  foundry  in  order  to  injure  dealer  or  customer  who 
refuses  to  Join  in  the  boycott;  men  who  are  members  of  labor  organizations 
may  approach  the  clerks  or  the  employees  of  an  establishment  that  is  making 
use  of  the  products  of  the  struck  foundry  and  offer  them  bribes  of  money  or 
things  of  value  for  the  purpose  of  inducing  them  to  quit  work  for  that  employer, 
Or  for  the  purpose  of  doing  any  other  thing  that  might  ordinarily  assist  them 
in  that  strike,  provided  no  violence  or  threat  of  violence  is  used.  The  provision 
even  enters  into  the  transportation  of  goods  by  freight  and  into  matter  of  in- 
dndjement  by  bril)e  on  the  part  of  labor  organizations  to  procure  the  employees 
of  interstate  carriers  to  refuse  to  handle  the  freight  belonging  to  the  struck 
institution. 

Here  we  see  how  obsessed  have  become  the  minds  of  men  engaged 
in  big  businessand  their  attorneys,  and  to  what  an  extent  they  have 
Come  to  rely  on  injunctive  processes  as  weapons  with  which  to  defeat 
labor  ill  its  struggles  for  better  wages  and  conditions.  They  look  to 
it  as  a  remedy  for  all  conceivable  evils.  It  is  true  that  labor  oi^ani- 
zations  might  resort  to  bribery  to  accomplish  their  ends;  it  is  possible 
that  in  some  rare  instance  they  have  already.  But  to  state  it  very 
conservatively,  that  is  not  the  form  or  kind  of  bribery  and  conniption 
of  which  the  public  complains  or  upon  which  its  attention  has  been 
fixed,  either  in  former  or  more  recent  times.  And  whoever  before 
heard  an  injunction  suggested  as  affording  any  protection  against  it? 

There  are,  however,  more  conclusive  answers  which  win  readily 
suggest  themselves  to  all  who  are  not  blinded  by  their  viewpoints,  as 
is  Mr.  Monaghan  and  most  of  the  others  who  have  appeared  in 
oppositicMi. 

Other  strenuous  efforts  have  been  made  in  argument  to  show  that 
«ven  this  harmless  liberty  of  paying  strike  benefits  might  be  per- 
verted and  abused.  I  suppose  any  man  with  an  abutidance  of  cash 
eould  aid  any  other  lawful  organization  to  which  he  belonged  in 
carrying  out  its  purposes  or  receive  assistance  from  it  to  the  same 
end  without  his  right  to  do  so  being  questioned.  But  when  the  right 
of  an  association  of  workingmen  to  So  so  is  sought  to  be  recognized 
learned  counsel  are  sent  here  by  employing  corporations  to  deny  the 
right  and  to  denounce  its  exercise  as  sometning:  fraught  with  danger. 
The  question  as  to  the  lawfulness  of  the  act  is  settled,  as  I  agree  it 
should  be  settled,  by  the  Federal  courts  themselves.  .  In  A.  S.  Barnes 
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&  Co.  V.  Barry  (157  Fed.  R.,  883)  it  was  held  without  dissent  or 
qualification  that-— 

*  ♦  ♦  The  strike-beueflt  fuud  is  created  by  moneys  deposited  by  the  men 
with  the  general  officers  for  the  supiiort  of  themselves  and  families  in  times  of 
strike,  and  the  court  has  no  more  control  of  it  than  It  would  have  over  deposits 
made  by  them  in  the  banks. 

I  note  that  Mr.  Hines  took  care  to  call  the  attention  of  the  com- 
mittee to  two  State  cases — A.  R.  Barnes  &  Co.  v.  Chicago  TVpo- 
graphical  Union  (232  III.,  424)  and  Reynolds  v.  Davis  (198  Mass., 
294) , — ^but  holding  contrary  to  my  contention,  but  neglecting  to  cite 
this  Federal  case,  which  also  accords  with  the  latest  English  autholn- 
ties,  cited  in  House  committee  report. 

The  next  clause  to  which  I  direct  attention  is  this,  "  or  from  peace- 
fully assembling  at  any  place  in  a  lawful  manner  and  for  lawful  pur- 
posas."'  This  means  of  course  assemblages  where  they  have  the  right 
of  assembly  in  their  usual  places  of  meeting,  or  on  grounds  where  the 
right  is  public,  or  on  premises  where  they  have  permission  of  the 
owner  or  person  in  possession.  Any  other  assemDling  must  be  by 
overcoming  resistance  and  in  addition  to  being  unlawful,  could  not 
be  peaceful. 

It  is  strange  that  anyone  can  be  found  to  criticize  this  clause. 
And  yet  Mr.  Monoghan,  as  the  basis,  or  major  premise,  for  opposi- 
tion, makes  this  very  correct,  but  totally  irrelevant  statement  (p.  83) : 

What  "  lawful  purposes  "  are  is  modified  by  what  goes  before.  It  is  not  now 
considered  lawful  for  a  body  of  men  to  assemble  upon  the  premises  of  a  struck 
manufacturing  establishment  nor  In  the  immediate  vicinity  of  a  struck  manu- 
facturing establishment  for  the  puri>ose  of  persuading  the  men  in  thdt  estab- 
lishment to  quit  their  work. 

And  in  Mr.  Hines's  statement  to  the  committee  fears  are  expressed 
that  this  may  be  held,  or  may  be  used  as  a  cloak  for  tresjjasses  on 
railroad  property.  Though  there  may  possible  have  been  instances 
of  attempts  at  such  assembla^s  he  failed  to  mention  any.  But  rail- 
roads have  never  relied  upon  m junctions  as  a  protection  against  them 
and  never  will,  no  matter  what  may  be  the  state  of  the  law.  They 
have  found  the  police  forces  their  sole  and  safe  and  ademiate  reliance. 

I  now  have  reached  the  final  clause  in  the  bill,  being  the  concluding 
clause  of  section  266  c,  and  reading  thus :  "  or  from  doing  any  act  or 
thing  which  might  lawfully  be  done  in  the  absence  of  such  dispute  by 
any  party  thereto." 

Though  this  has  been  discussed  at  some  length  in  another  connec- 
tion, a  brief  and  more  critical  view  of  it  may  be  here  properly 
expressed. 

The  great  truth  that  the  legal  quality  of  an  act  is  never  changed 
by  the  existence  of  a  labor  dispute  seems  not  to  have  dawned  upon, 
or,  at  any  rate,  not  to  have  impressed  the  opposition;  nor  its  twin 
truth,  that  to  thinking  otherwise  is  due  many  abuses  of  the  injunctive 
process.  As  has  been  conceded  in  the  statement  of  Mr.  Davenport, 
and  as  seems  to  be  the  view  of  the  subcommittee,  the  word  "law- 
fully," as  here  used,  "colors"  the  entire  paragraph  and  must,  of 
course,  apply  to  each  case  as  it  arises.  Nor  with  that  word  used,  as 
here  used,  could  the  interpolated  construction  apply  anywhere. 
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PROVISIONS  OP  ANTITRUST  ACT  NOT  AFFECTED. 

Considering  the  environment  and  business  methods  of  those  respon- 
sible for  the  opposition,  their  solicitude  for  the  safety  and  preserva- 
tion of  the  antitrust  act  is  surprising  and  unaccountable. 

The  bill  does  not  modify  or  touch  the  antitrust  act.  The  reason 
is  simple.  It  does  not  withdraw  the  injunctive  process  from  any 
unlawrul  act.  No  one  can  claim  that  it  touches  in  any  waj  any 
form  of  contract  in  restraint  of  trade,  or  any  other  description  of 
contract,  except,  perhaps,  contracts  for  personal  service.  And  con- 
tracts for  personal  service  are  not  within  the  act,  because  essentialljr 
local.  (Williams  v.  Fears,  179  U.  S.,  270.)  'WTiat  else  does  the  anti- 
trust act  reach?  Why,  conspiracies  and  combinations  in  restraint  of 
interstate  commerce. 

Conspiracy  and  combination,  within  the  meaning  of  that  act,  mean 
almost  the  same  thing  and  are  effected  exactly  alike.  For  the  pur- 
poses of  this  bill  they  are  exactly  identical,  in  that  they  are  both 
excluded  from  its  operation.  To  form  a  conspiracy,  to  carry  on  a 
nation-wide  boycott,  as  in  the  Loewe  v.  Lawler  case,  could  not  be 
lawfully  done  either  in  the  presence  or  absence  of  a  trade  dispute,  nor 
if  the  Sherman  Act  had  never  been  passed. 

The  antitrust  act  is  a  penal  statute.  The  civil  remedy  by  injunction 
is  superadded.  It  is  an  unusual  and  exceptional  use  of  injunctive 
process.  Congress  can,  of  course,  provide  any  means  and  instru- 
mentalities, within  the  Constitution,  which  it  sees  fit.  I  have  never 
denied  to  Congress  the  power  to  provide  that  or  any  other  remedy, 
even  for  the  prevention  of  injuries  to  personal  rights  which  are  com- 
mitted to  it  to  protect  For  such  purpose  it  can  confer  extraordinary, 
even  unheard-of,  jurisdiction  upon  the  courts.  But  Congress  has 
never  given  the  courts  jurisdiction  to  protect  by  injunction  a  per- 
sonal right  other  than  that  conferred  in  the  antitrust  act.  Nor  is 
that  confined  to  the  protection  of  any  individual,  but  of  the  public 
at  large. 

A  private  party  who  lias  sustained  special  injury  by  a  violation  of  the  Federal 
antitrust  act  may  sue  in  a  federal  court  for  injunction  under  the  general  equity 
jurisdiction  of  the  court,  where,  by  reason  of  diversity  of  citizenship  of  the 
parties,  the  court  has  jurisdiction  of  the  suit  (Bigelow  t\  Hecla  Min.  Go.  155 
Fed.  R.,  869.) 

In  this  case  the  whole  (question  was  reviewed,  and  the  conclusions 
reached  do  not  conflict  with  decisions  denying  general  jurisdiction 
to  grant  relief  to  private  parties  by  injunction  under  the  antitrust 
act. 

In  Loewe  v,  California  Federation  of  Labor  (139  Fed.  R.,  71)  was 
involved  a  boycott  by  a  local  association  of  Triest  &  Co.,  a  San  Fran- 
cisco firm.  Jurisdiction  was  exercised  solely  on  the  ground  of  diverse 
citizenship,  and  neither  the  antitrust  act  nor  interstate  commerce 
was  mentioned.    The  order  went  only  against  local  persons. 

This  bill  leaves  the  law  of  conspiracy  untouched.  Mr.  Davenport 
*  gives  an  illustration  of  how,  accoraing  to  his  view,  one  of  these  lawful 
acts  mentioned  in  the  respective  clauses-  of  the  last  paragraph  of 
section  266c  might  be  illegalized.  His  illustration  is  striking  and 
flawless,  and  the  doctrine  of  Aikens  v.  Wisconsin  (195  U.  S.,  205)  is 
unassailable.  But  as  already  fully  shown,  the  formation  of  a  con- 
spiracy is  itself  an  independent  an^  distinct  act,  legally  isolated  from 
any  act  mentioned  in  the  bill. 
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SPECIAL  PLEAS  ON  BEHALF  OF  RAILROADS. 

It  seems  proper  before  closing  to  notice  some  special  pleas  inter- 
posed and  extraordinary  arguments  advanced  by  attorneys  repre- 
senting the  principal  railroaas  of  the  country. 

No  one  appreciates  more  than  I  the  value  to  the  public  of  railway 
service  as  well  as  the  necessity  of  having  the  requirements  of  the 
interstate  commerce  act  complied  with.  But  is  it  necessary,  in  order 
to  secure  efficient  service  and  compliance  with  the  law,  that  we  leave 
in  the  hands  of  the  judiciary  those  arbitrary  police  regulations  which 
enable  them,  every  time  a  labor  dispute  arises^  to  completely  tie  the 
hands  of  railway  employees  and  drive  them  hither  and  thither,  like 
so  many  cattle?  I  think  not.  In  fact,  I  know  it  is  not.  And  even 
if  I  thought  otherwise,  I  would  rather  see  the  Government  take 
charge  with  an  armed  force  when  an  extensive  strike  occurs,  protect- 
ing alike  the  property  of  the  railroads  and  the  liberties  of  the  strikers 
until  the  trouble  would  be  adjusted,  than  see  exercised  the  despotic 
powers  which  these  gentlemen  claim  for  the  Federal  courts. 

Their  objections  to  the  various  provisions  of  this  bill  resolve  them- 
selves into  complaints  as  to  relative  convenience  of  the  present  vogue 
in  comparison  with  the  inconvenience  to  result  if  the  abuses  and 
usurpations  of  the  judiciary  are  discontinued.  It  would  not  change 
or  modify  my  view  and  my  attitude  even  if  I  thought  that  every  rail- 
road employee  in  the  country  was  satisfied  with  the  present  condition 
in  which,  as  against  the  power  now  exercised  by  some  of  the  courts, 
they  are  as  utterly  helpless  to  assert  themselves  to  the  full  limits  of 
their  rights  as  if  they  were  subjects  of  an  absolute  olden-time  mon- 
arch. I  would  not  give  my  consent  to  a  despotic  tribunal,  rearing  its 
head,  casting  its  shadow  over  the  land,  exercising  legislative  and 
executive  powers,  even  if  I  thought  those  whose  liberties  are  imperiled 
would  consent  to  be  so  degraded  and  enslaved. 

I  shall,  for  the  most  part,  ignore  all  those  recitals  of  the  duties  of 
carriers  as  to  rates  and  prompt  service  to  shippers.  The  Govern- 
ment has  complete  control  of  rate  matters,  and  I  feel  sure  that  it  will 
not  oppress  the  railroads  on  account  of  any  unavoidable  failure  to 
comply  with  the  law.  As  to  liabilities  incurred  by  the  carriers  to 
shippers,  the  latter  have  always  been  reasonable.  At  any  rate,  liberty 
and  the  constitutional  rights  of  men  have  been  seldom  before  so 
coolly  and  deliberately  measured  in  argument  by  dollars  and  cents. 

Mr.  Hines  calls  attention  to  the  fact  that  certain  duties  prescribed 
by  the  interstate-commerce  act  are  the  very  duties  interfered  with 
by  the  strike  of  1894,  which,  I  believe,  has  gone  into  history  bearing 
the  name  of  the  "  Debs  strike."  That  strike,  occurring  18  years  ago 
and  standing  unique  and  alone,  has  been  harped  on  m  every  argu- 
ment and  in  almost  every  phase  of  all  the  arguments  in  opposition. 
Its  incidents  and  certain  phases  of  it,  which  no  one  more  seriously 
regrets  than  do  the  railway  employees  of  the  country,  have  been 
worked  into  this  discussion  for  all  thev  were  worth. 

In  fact,  they  have  been  overworked,  because  what  then  occurred  as 
a  basis  of  court  proceedings  and  military  action  finds  neither  equita- 
ble protection  nor  legal  sanction  in  any  part  or  provision  of  the  bill, 
nor  in  the  bill  as  a  whole.  Those  acts  constituted,  according  to  all  the 
definitions,  one  entire  boycott  and  strike  combined.  It  was  what  all 
who  make  such  a  distinction  designate  as  the  secondary  boycott. 
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Sufficient  record  may  be  found  in  158  United  States,  564,  to  show  that 
it  was  a  boycott  of  the  Pullman  Co.,  an  industrial  corporation  present- 
ing all  the  phases  of  the  Leowe  v,  Lawler  case.  The  latter  did  not 
interfere  with  the  actual  movement  of  commerce,  though  held  to  be 
made  up  of  a  series  of  secondary  boycotts.  The  Deb«  case  on  the 
other  hand,  was  not  peaceful,  but  involved  violence  and  threats.  It 
was  not  attended  with  any  regard  for  the  rights  of  others,  but  was 
attended  with  trespasses  on  private  property,  the  burning  of  cars, 
disabling  of  rolling  stock,  and  the  like. 

Notwithstanding  the  attempts  here  made  to  use  the  Debs  case  as  a 
precedent  of  value,  there  never  was  a  clearer  case  for  an  injunction 
lor  the  protection  of  property  rights. 

Mr.  Mines  gives  the  committee  the  benefit  of  extracts  from  a 
socialistic  sheet  published  in  East  St.  Louis,  and  then  recites  various 
acts  of  vandalism,  each  of  which  was  a  trespass  on  property  as  well 
as  a  disturbance  of  possession. 

Why  didn't  he  make  a  manly  and  outright  admission  that  he 
wishes  the  power  left  with  the  courts  to  enjoin  peaceful  persuasion, 
peaceful  picketing,  lawful  assemblages,  and  all  the  other  fundamental 
rights  specified  in  the  bill.  With  the  power  in  one  hand  to  collect 
not  mere  niillions  but  billions  of  revenue  in  the  form  of  excessive 
freights  and  fares,  he  objects  to  relinquishing  any  part  of  the  power 
held  in  the  other  hand  to  subjugate  and  enslave  1,600,000  railway 
employees  with  usurpatory  blanket  injunctions.  Again  and  again 
he  reverts  to  the  public  responsibilities  of  carriers  under  the  inter- 
state commerce  act  as  if  the  labor  which  keeps  all  the  wheels  turning 
were  a  negligible  quantity  in  railroad  operation.  Does  he  wish  to 
convince  Congress  and  the  public  that  regulation  is  fraught  with 

freater  evils  than  benefits?  Is  it  his  purpose  to  prove  that  the  time 
oretold  by  Mr.  Bryan  has  already  come ;  that  regulation  has  already 
proven  a  failure  and  the  time  for  complete  Government  control  or 
ownership  is  at  hand  ?  His  arguments  point  more  directly  that  way 
than  to  any  defects  or  excesses  in  this  bill. 

I  shall  not  have  time  to-day  for  a  minute  criticism  of  Mr.  Hines's 
argument.  If  I  did,  I  w^ould  find  something  to  criticize  in  almost 
every  paragraph. 

I  will  also  revert  to  three  cases  which  have  been  referred  to  time 
and  again  and  overworked  in  argument  by  the  opposition. 

To  see  that  the  Debs  case  in  the  lower  court  can  not  be  properly 
used  in  the  discussion  of  any  provision  of  this  bill,  in  view  of  estab- 
lished legal  principles  already  discussed,  it  is  only  necessary  to  look 
at  the  case  itself.  The  gist  of  the  case  is  stated  in  the  eleventh  para- 
graph of  the  syllabus  (64  Fed.  Rep.,  725)  in  these  words: 

Where  defendants,  directors,  and  general  officers  of  the  American  Railway 
Union,  in  combination  with  members  of  the  union,  engaged  in  a  conspiracy  to 
boycott  Pullman  cars,  in  use  on  railways,  and  for  that  puri)ose  entered  Into  a 
conspiracy  to  restrain  and  hinder  interstate  commerce  in  general,  and,  in  fur- 
therance of  their  design,  those  actively  engaged  in  the  strike  used  threats,  vio- 
lence, and  other  unlawful  means  of  interference  with  the  operations  of  the 
roads,  and.  Instead  of  respecting  an  injunction  commanding  them  to  desist, 
X)ersisted  in  their  purposes,  without  essential  change  of  conduct,  they  were 
guilty  of  contempt. 

In  the  principal  case  out  of  which  this  contempt  proceeding  grew 
the  defendants  w^ere  charged,  as  is  shown  in  this  case,  with  taking 
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possession  of,  firing  upon,  and  setting  fire  to  cars.  (See  64  Fed.  R., 
728.) 

As  further  showing  the  basis  of  the  jurisdiction  exercised  in  that 
case,  I  refer  to  a  synopsis  of  the  points  and  authorities  presented  by 
counsel  and  relied  upon,  the  same  being  one  ground  of  the  decision 
of  the  court.    The  synopsis  is,  in  part,  as  follows : 

(1)  Any  interference  with  property  in  the  custody  of  the  court  is 
a  contempt  (citing  authorities).  (2)  Such,  also,  is  any  act  of  inter- 
ference by  force  or  threats  with  employees  in  charge  of  such  property 
(citing  authorities).  (3)  Aiding,  advising,  or  persuading  another  to 
ao  a  Forbidden  act  or  even  permitting  another  whose  aSion  can  be 
controlled  to  do  the  forbidden  act  is  contempt  ^citing  authorities^. 

But  another  ground  of  the  jurisdiction  was  tnat  the  conduct  of  all 
the  defendants  m  combination  constituted  a  public  nuisance.  I  will 
not  attempt  an  elaboration  of  the  exceptional  jurisdiction  based  upon 
the  suppression  of  purprestures  and  nuisances. 

It  is  fully  expounded  both  by  Judge  Woods  in  this  case  and  by 
Justice  Brewer  in  the  Supreme  Court.     (IbS  U.  S.,  586,  589.) 

In  Bitterman  v.  Louisville  &  Nashville  Railroad  Co.  (207  U.  S., 
205)  the  lower  court  had  enjoined  ticket  brokers  from  dealing  in 
nontransferable  railroad  tickets  on  the  ground  that  they  were  thereby 
inducing  the  holders  of  such  contracts  (tickets)  to  violate  their  con- 
tracts. Of  course,  the  rights  secured  by  enforceable  contracts,  such 
as  these  were,  are  property  rights,  and  it  did  not  require  this  decision 
to  so  establish  so  well-known  a  principle.  And  the  basis  of  the  juris- 
diction dwelt  upon  by  the  Supreme  Court  was  the  property  interest 
which  the  railroad  company  retained  in  the  tickets  by  virtue  of  the 
forfeiture  clause,  expressly  held  by  the  court  to  constitute  a  property 
interest. 

Since  the  expression  of  Justice  Harlan  in  the  course  of  a  rhetorical 
opinion  to  the  effect  that  the  right  of  a  corporation  to  make  contracts^ 
is  a  property  as  well  as  a  personal  right  is  no  authoritative  value  in 
a  discussion  of  this  bill,  I  shall  not  devote  the  time  and  labor  whicb 
would  be  necessary  for  the  purpose  to  criticize  it.  Nor  shall  I  pay 
more  than  a  mere  passing  notice  to  another  expression  in  his  tremen- 
dously brilliant  discourse.    He  also  said : 

The  right  of  a  i)er8on  to  sell  his  labor  upon  such  terms  as  he  deems  proper  Is, 
in  its  essence,  the  same  as  the  right  of  the  purchaser  of  labor  to  prescribe  the 
conditions  upon  which  he  will  accept  such  labor  from  the  person  offering  to 
sell  it  (p.  174). 

Now,  the  learned  justice's  conception  of  labor  is  that  of  a  com- 
modity in  the  market.  And  if  it  can  be  kept  on  tap,  or  canned  up 
until  a  purchaser  appears  it  is  indeed  diflScult  to  see  why  a  breach  of 
contract  to  deliver  it  can  not  be  enjoined;  but  he  proceeds  immedi- 
ately to  say : 

So  the  right  of  the  employee  to  quit  the  service  of  the  employer,  for  whatever 
reason,  corresponds  with  the  right  of  the  employer  to  disiiense  with  the  serv- 
ices of  such  employee. 

And  in  support  of  this  very  correct  statement  he  cites  numerous 
authorities,  among  which  is  Arthur  v.  Oakes,  decided  by  himself. 
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Now,  I  will  show  the  worthlessness  and  irrelevancy  of  all  these 
cases  by  the  words  of  Mr.  Davenport,  who  made  most  frequent  and 
persistent  use  of  them : 

Under  the  decision  of  the  United  States  in  this  Adair  case,  and  supported 
by  a  very  large  number  of  decisions  everywhere,  those  things  that  in  the  Pearre 
biU  were  sought  to  be  declared  not  to  be  property  and  property  rights  and 
would  be  covered  by  the  first  clause  of  this  bill  [section].  So  that  you  could 
go  into  court  and  seek  to  protect  your  rights  under  the  first  clause  of  this 
bill  [section]. 

But  the  bill  goes  on,  then,  to  say  that  a  certain  class  of  acts  attacking  your 
property  right  shall  not  be  enjoined  against,  and  this  is  the  way  it  reads. 

Senator  Suthrrland.  May  I  interrupt  you  again?  I  had  understood — I  do 
not  know  where  1  saw  it  or  where  I  heard  It — that  it  had  been  claimed  that 
the  provision  in  this  bill  now  pending,  with  reference  to  property  rights, 
would  not  include  the  right  to  do  business.  I  wondered  what  the  foundation 
of  that  was. 

Mr.  Davenport.  In  construing  this  bill  I  suppose  the  courts  would  say  that 
what  the  courts  have  siiid  time  out  of  mind  are  property  rights  would  be 
covered  by  that  first  section  and  that  when  it  says  that  **  unless  to  prevent 
\rreparable  injury  to  property  or  to  a  property,"  whatever  fell  within  that 
definition  of  property  would  be  covered  by  the  terms.  (P.  22,  pt.  3,  Senate 
ilea  rings.) 

As  I  stated  the  other  day,  if  this  bill  were  passed,  the  law  would  still  be 
unchanged  as  to  what  is  lawful  and  what  is  unlawful.  Its  sole  effect,  and,  as 
I  understand  it,  the  sole  purpose  of  those  gentlemen  who  took  the  resix>nsi- 
bllity  of  recommending  it  to  the  House  of  Representatives,  is  simply  that  it 
takes  away  the  injunction  process;  it  is  an  anti-injunction  bill;  it  merely 
deprives  the  injured  party  of  his  relief  in  equity. 

The  committee  will  see  that  the  purpose  of  this  law,  if  it  were  enacted, 
and  it  had  the  construction  which  its  advocates  contend  for,  its  effect  would 
not  change  the  law  as  to  what  property  is  nor  to  make  lawful  those  things 
which  are  now  unlawful,  but  simply  to  take  away  from  the  persons  whose 
property  rights  are  affected  by  the  unlawful  acts  the  right  to  go  into  court 
of  equity  and  seek  the  protection  of  an  injunction.  Indeed,  if  you  will  look 
at  this  bill  closely,  I  think  the  courts  in  their  struggle  to  maintain  the  law 
would  be  very  apt  to  say  It  does  not  even  do  that,  because  If  you  will  look 
at  this  last  section  266c,  apparently  the  last  clause,  colors  all  that  has  gone 
before,  "or  from  doing  any  act  or  thing  which  might  lawfully  be  done  In  the 
absence  of  such  dispute  by  any  party  thereto."  (S.  hearings,  p.  2r)6,  pt.  4.) 
•  You  can  not  enjoin  them  from  doing  lawful  acts.  A  court  of  equity  will 
turn  you  out  in  a  minute  unless  you  bring  your  case  within  jurisdiction  of 
the  court.  You  have  to  show  that  unlawful  acts  are  being  done,  you  have 
to  show  why  they  are  unlawful,  you  have  to  show  the  injury  is  irreparable, 
and  you  have  to  show  you  have  not  that  adequate  remedy  at  law  wliich  is 
essential.  The  law  now  is  that  If  these  things  are  lawful  they  can  not  be 
enjoined  by  a  court  of  equity;  they  will  not  be,  and  they  never  are.  (Senate 
hearings,  p.  271,  pt.  4.) 

The  substance  of  all  this  is  that  Mr.  Davenport,  leading  counsel  in 
opposition,  says:  (1)  I  am  dwelling  on  the  Adair  case  (and  he  might 
have  included  the  Debs  and  Bitterman  cases) ,  notwithstanding  that 
it  is  entirely  irrevelant.  (2)  The  bill  will  not  admit  of  a  construc- 
tion which  forbids  an  injunction  to  prevent  any  unlawful  act,  since 
ihe  last  clause  colors  and  controls  all  the  preceding.  (3)  The  bill 
does  not  forbid  equity  to  enjoin  illegal  acts,  and  equity  will  not 
enjoin  lawful  acts. 

QUESTION  OF  CONSTFTUTIONALITY. 

I  shall  not  devote  much  time  on  the  question  of  constitutionality, 
though  hours  of  the  subcommittee's  time  has  been  given  up  for  what 
I  consider  to  be  absurd  attempts  to  show  Congress  to  be  oestitute  of 
power  to  enact  this  or  any  similar  bill.  I  shall  not  interpose  what 
might  be  called  a  constitutional  argument,  properly  so  called,  since 
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that  appears  to  be  entirely  unnecessary;  but  in  order  to  remove 
a  possible  doubt  in  any  mind  I  will  condense  a  few  propositions  and 
citations. 

The  contentions  of  counsel  when  reduced  to  simplest  terms  mean 
just  this:  That  when  Congress  had  acted  under  its  constitutional 
power  and  had  established  a  Federal  court,  common  law  and  equity 
powers  of  courts  immediately  flowed  out  of  the  constitution  into  these 
judicial  receptacles.  It  is  only  necessary  to  briefly  examine  this  new 
doctrine  to  see  the  absurdities  to  which  it  would  lead. 

Here  is  an  important  fact,  persistently  overlooked  in  discussions  of 
counsel.  The  common  law  courts  of  England,  from  King's  Bench 
down,  in  addition  to  administering  statutory  law  and  the  common 
law  proper,  exercised  certain  parliamentary  powers,  so  called  to  dis- 
tinguish them  from  the  legislative  powers  oi  Parliament,  but  which 
were  in  substance  and  effect  powers  of  legislation.  That  is  to  say, 
they  assumed  the  prerogative  of  determining  what  public  interest  and 
policy  required,  if  the  question  had  not  been  irrevocably  settled  by 

Erecedents.  In  our  schemes  of  government,  National  and  State,  as 
as  been  many  times  decided,  courts  have  nothing  to  do  with  the 
policy  of  laws.  It  is  their  function  to  ascertain  and  declare  what  the 
law  is,  leaving  questions  of  policy  to  the  legislature.  In  the  English 
system  the  legislative  and  judicial  departments  were,  and  are,  entirely 
independent  of  each  other. 

It  is  true  that  the  courts  are  bound  by  acts  of  Parliament,  as  con- 
strued by  them,  but  outside  the  statutes  their  powers  were  as  free 
from  limitations  as  those  of  Parliament  itself,  they  being -here  the 
exponents  and  final  arbiters  of  public  policy  for  the  Kingdom. 
Many  common-law  rules  and  principles  were  established  in  the  exer- 
cise of  these  ultra- judicial  powers.  The  framers  of  the  Constitution 
were  familiar  with  all  this,  and  their  knowledge  of  it  was  no  doubt  a 
predominating  reason  for  rejecting  the  common  law  as  a  part  of  our 
system.  The  result  is  that  our  Federal  courts  possess  the  equitable 
jurisdiction  of  English  chancery  courts,  but  ao  not  possess  their 
extra-judicial,  or  legislative,  powers.  When  we  speak  of  the  powers 
of  our  courts  we  mean  their  jurisdiction,  including  what  may  be 
termed  their  implied  jurisdiction,  meaning  those  powers  which  are 
necessarily  incidental  to  the  effective  exercise  of  the  jurisdiction. 
And  when  Congress  sees  fit  to  limit  or  subtract  from  the  jurisdiction, 
the  incident,  to  wit,  the  power,  falls  with  the  principal  thing. 

It  is  true  that  in  the  part  of  the  Constitution  providing  for  the 
judiciary  jurisdiction  is  confined  as  there  specified  without  limitation 
or  reservation.  It  does  not  follow,  however,  that  the  jurisdiction  is 
not  without  limitation  in  the  Constitution.  It  is  necessarily  subject 
to  each  limitations  and  exceptions  as  may  be  imposed  by  Congress, 
which  by  the  same  instrument  is  given  power  to  establish  the  courts, 
and  by  necessary  implication,  to  define  and  limit,  as  well  as  from  time 
to  time  to  subtract  from,  the  jurisdiction. 

But  it  is  said  that  to  concede  this  would  be  conceding  to  Congress 
the  power  to  destroy  the  courts.  This  is  undoubtedly  true,  but  what 
of  it  ?  There  never  has  been  a  time  from  the  assembling  of  the  first 
Congress  to  the  present  when  Congress  had  not  the  power  to  destroy, 
not  only  the  courts  but  the  executive  department,  and  even  itself. 
This  is  well  known,  and  the  methods  by  which  it  might  do  this  are 
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obvious ;  but  a  supposition  that  the  Confess  would  ever  do  any  such 
thing  is  so  ridiculous  that  the  topic  need  not  be  pursued  in  detail. 

The  authorities  in  support  of  the  foregoing  propositions  are  ample. 

In  Gary  v.  Curtis  (3  How.,  236,  254)  the  Supreme  C!ourt  said: 

The  courts  of  the  United  States  are  all  limited  in  their  nature  and  constitu- 
tionSy  and  have  not  the  powers  inherent  in  courts  existing  by  prescription,  or 
by  the  common  law. 

In  section  720  of  the  Revised  Statutes  of  the  United  States  we  have 
a  statute  prohibiting  the  courts  from  issuing  injunctions  in  certain 
cases,  and  the  constitutional  validity  of  that  statute  was  upheld  in 
Sharon  v,  Terrv  (36  Fed.  R.,  365).  And  an  examination  of  the 
judiciary  act  or  1789  will  discover  therein  many  limitations  upon 
jurisdiction  not  to  mention  subsequent  statutes.  The  cases  of  Ex 
parte  Robinson  (19  Wall.,  505)  and  Finck  v.  O'Neil  (106  U.  S.,  272) 
may  also  be  cited  as  authority  to  the  same  effect.  In  the  latter  case 
it  appeared  that  Congress  had  taken  from  the  court  all  power  to 
enforce  its  judgments,  and  the  act  of  Congress  was  upheld  by  the 
Supreme  Court.  In  the  opinion  we  find  these  highly  significant 
words : 

The  United  States  can  not  enforce  the  collection  of  a  debt  from  an  unwilling 
debtor  except  by  judicial  process.  They  must  bring  suit  and  obtain  a  Judg- 
ment. To  reap  the  fruit  of  that  Judgment  they  must  cause  an  execution  to 
issue.  The  courts  have  no  inherent  authority  to  take  any  one  of  these  steps, 
except  as  it  may  have  been  conferred  by  the  legislative  department;  for  they 
can  exercise  no  jurisdiction  except  as  the  laws  confer  and  limit  it. 

A  number  of  State  cases  have  been  desperately  resorted  to  by 
opposing  counsel  to  supply  the  lack  of  Federal  authority.  But  the 
constitutions  of  the  various  States  themselves  provide  for  and  estab- 
lish the  courts,  partition  the  powers  of  government  in  detail,  pre- 
scribing safeguards  and  limitations;  whereas,  in  the  Federal  system 
full  and  complete  control  of  the  matter  has  been  delegated  to  Con- 
gress. Nor  should  the  fact  be  overlooked  that  State  decisions  on  the 
subject  are  often  based  upon  precedents  of  the  common  law,  which, 
as  is  well  known,  is  no  part  of  the  Federal  system.  A  striking  illus- 
tration of  this  divergence  of  State  from  national  view  is  seen  in  Ex 
paile  McCowan  (139  N.  C.,  95),  where  it,  is  said: 

We  are  satisfied  that  at  common  law  the  acts  and  conduct  of  the  petitioner, 
as  set  out  in  the  case,  constitute  a  contempt  of  court,  and  if  the  statute  does 
not  embrace  this  case  and  in  torms  rei)eal  the  conmion  law  api)licable  to  it,  we 
would  not  hesitate  to  declare  the  statute  in  that  respect  unconstitutional'  and 
void.     •     ♦     ♦ 

Gentlemen  of  the  committee,  I  feel  that  I  should  detain  you  no 
longer.    Thanks,  for  your  patient  attention. 

STATEMENT  OF  HON.  FBANS  BUCHANAN,   M.  C. 

Mr.  Buchanan.  If  the  committee  please,  I  would  like  to  have  an 
opportunity  to  make  a  statement  orally  or  in  writing  or  in  some  other 
way  in  denial  of  a  charge  by  inference  which  was  made  by  Mr.  Emery 
in  a  way  in  the  hearing.  I  would  like  to  make  this  statement  either 
now  or  at  some  other  time.  He  has  made  the  charge  by  inference 
here  that  during  the  time  I  was  international  president  of  the  struc- 
tural iron  workers,  several  years  ago,  I  had  authorized  the  expendi- 
ture of  money  in  an  illegitimate  manner.  I  want  to  say  there  is  no 
foundation  oi  truth  for  any  such  assertion.    My  record  as  a  laboring 
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man  and  executive  head  of  that  organization  will  bear  out  the  state- 
ment that  I  was  for  peaceful  metnods  all  the  time.  We  spent  no 
money  of  that  kind  during  my  time.  We  did  not  have  it  to  spend, 
and  I  never  authorized  any  such  expenditures  of  money  at  all. 

The  statement  that  is  made  here  by  inference  is,  I  want  to  repeat, 
without  foundation  in  truth.  I  had  nothing  to  do  with  the  trouble 
that  was  existing  a  that  time.    I  do  not  have  any  memory  of  it  at  all. 

Mr.  Emery.  I  made  no  statement  of  that  kind.  You  refer,  doubt- 
less, to  a  letter  presented  by  Mr.  Drew  in  his  discussion. 

Mr.  Buchanan.  These  are  the  words: 

Mr.  EiiEBY.  Mr.  Chairman,  may  I  have  Just  au  instant  of  the  committee's  time 
to  emphasize  and  call  to  their  attention  the  letter  to  which  Mr.  Herrod  Just 
referred,  which  was  put  in  the  record  by  Mr.  Drew  previously,  and  he  offered  the 
committee  at  that  time  a  photographic  copy  of  the  letter?  I  ask  the  committee's 
special  attention' to  it  for  the  reason  that  it  disclosed  the  acts  not  of  an  indi- 
vidual nor  of  a  small  group  of  men,  but  of  the  representntive  of  some  18,000 
men,  members  of  the  American  Federation  of  Labor,  in  good  standing,  for  whom 
Mr.  Gompers  appears  in  asking  this  legislation. 

I  ask  the  committee's  special  attention  to  this,  because  I  desire  to  make  the 
matter  a  subject  of  s<mie  argument,  it  l)eing  the  representative  act  of  18,000 
men  through  their  officers.  If  there  is  any  question  as  to  the  authenticity  of 
that  letter  that  President  Buchanan  referred  to,  who  authorized  the  payment 
of  a  per  diem  sum  to  a  man  who  committed  an  offense  during  the  term  of 
imprisonment  which  was  served  in  the  interest  of  the  organization,  is  a  Member 
of  this  Congress,  sitting  here  now ;  and  if  there  is  any  question  of  the  authen- 
ticity of  that  letter  it  can  be  readily  settled. 

If  that  was  not  an  inference  that  I  was  authorizing  money  to  be 
spent  illegitimately,  I  do  not  know  what  it  is.  I  had  no  authority 
whatever  to  authorize  the  expenditure  of  moneys,  and  I  did  not 
exceed  my  authority.  I  was  only  called  into  those  difficulties  when  it 
came  to  be  a  matter  of  settlement  by  peaceful  methods.  My  main 
trouble  in  the  labor  movement  was  opposing  the  element  that  was 
using  those  violent,  rough  methods.  The  newspapers  of  New  York 
City  of  1903  would  demonstrate  that  at  the  time  I  was  in  severe 
contest  opposing  the  very  methods  that  Mr.  Emery  infers  I  author- 
ized the  expenditure  of  money  for. 

In  this  case  this  had  nothing  to  Ao  with  the  international  organi- 
zation so  far  as  I  know  anything  about  it.  If  this  letter  is  correct, 
that  McNamara  wrote  such  a  letter  at  that  time,  he  wrote  what  was 
not  true.  The  only  money  that  I  authorized  to  be  spent  was  in  the 
way  of  organization  work,  which  I  had  authority  to  do  only  when 
authorized  to  be  done  by  convention.  We  did  not  have  any  reserve 
fund  for  strikes  or  anything  else  of  that  character. 

The  Chaikman.  The  committee  will  stand  adjourned,  subject  to 
call  of  the  chairman. 

Thereupon,  at  4.15  o'clock  p.  m.,  the  committee  adjourned,  sub- 
ject to  call  of  the  chairman. 

MONDAY,  JANTJABY  6,    1913. 

sxtbgommntee  of  the  committee  on  the  judiciary, 

United  States  Senate, 

Washington^  D.  C, 

The  subcommittee  met,  pursuant  to  notice,  at  10  o'clock  a.  m. 
Present:  Senators  Root  (chairman).  Nelson,  and  Sutherland. 
Senator  Root.  We  shall  be  very  glad  to  hear  what  you  have  to  say, 
Mr.  Gompers. 
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8TATEHENT  OF  SAHTTEL  OOHFEBS,  PBESIBENT  OF  THE  AlCEBI- 

CAN  FEDEBATION  OF  LABOB. 

Mr.  GoMPERS.  Mr.  Chairman  and  gentlemen,  during  the  earlier 
hearings  before  the  subcommittee  of  the  Judiciary  Committee  of  the 
Senate  on  this  bill,  the  Clayton  bill,  I  took  occasion  to  say  that  the 
purpose  of  the  proponents  of  the  bill  was  not  to  consume  any  of  the 
time,  or  to  consume  as  little  of  the  time  of  the  committee  as  possible, 
but  to  rely  upon  the  hearings  had  before  the  Judiciary  Committee  of 
the  House,  which  hearings  were  already  in  print.  Those  who  opposed 
the  bill  came  before  the  committee,  and  I  think  I  am  justified  m  say- 
ing that  of  the  many  hours  of  the  several  days  taken  by  them  less 
than  one-twentieth  of  the  time  was  devoted  to  the  consideration  of 
the  bill.  But  they  seemed  just  to  clutch  at  the  heavens  and  at  the 
depths  of  the  nether  regions  in  order  to  throw  odium  upon  the  men 
who  are  before  Congress  asking  for  this  legislation,  and  they  brought 
in  matters  as  extraneous  and  foreign  to  the  purpose  of  this  bill  as 
the  two  poles  are  distant  from  each  other. 

The  record  of  the  committee  is  replete  with  accusations,  insinua- 
tions, and  irrelevant  foreign  matter,  all  intended  to  poison  the  minds 
of  Congress;  and  I  may  say,  with  all  due  respect  to  the  Members 
of  Congress,  what  is  of  far  greater  importance  to  us,  it  was  intended 
to  poison  the  minds  of  the  people  agamst  our  work  and  our  motives 
and  the  purposes  which  we  sought  to  further  by  the  passage  of  this 
bill.  Because  of  that  course  pursued  by  these  men,  acting  as  at- 
torneys for  their  clients,  though  without  a  word  of  reflection  upon 
them  because  they  are  lawyers  and  have  the  retainers  of  their  clients, 
I  think  it  counts  for  something  that  these  men  appear  purely  as  at- 
torneys for  their  clients  as  against  those  who  are  appearing  in 
furtherance  of  a  great  right,  a  great  principle. 

Since  the  adjournment  of  your  committee  last  spring  several  things 
have  transpired  which  require  some  recounting.  We  have  gone 
through  a  great  political  campaign,  involving  the  nomination  of 
the  candidates  for  the  presidency,  and  the  election  of  one  of  them; 
and  we  have  gone  through  a  campaign  for  the  election  of  Members 
of  the  House  of  Representatives;  and  of  Senators,  elected  in  some 
instances  directly  and  in  other  instances  indirectly.  In  addition, 
there  has  been  concluded — in  the  first  stages,  at  least — a  case  pending 
against  a  number  of  men  associated  with  labor  organizations.  They 
have  been  charged  with  conspiracy  in  carrying  and  transporting 
dynamite  across  the  country  in  interstate  commerce,  in  violation  of 
law,  and  having  for  the  purpose  of  that  conspiracy  the  destruction 
of  life  and  property. 

Because  of  the  reasons  I  have  already  given  I  find  it  necessary  to 
meet  the  statements  which  have  been  made  and  the  insinuations 
which  have  been  hurled.  The  record  has  been  so  filled  with  charges 
that  I  feel  impelled  to  ask  your  attention,  so  that  I  may  present  to 
this  committee  some  thoughts  that  I  have  upon  the  matter  to  which 
I  have  just  referred.  I  shall  take  the  last  first,  and,  in  order  that  I 
may  not  be  misunderstood,  or  in  the  hope  that  I  may  not  again  be 
so  grossly  misreported  as  I  have  been,  I  have  jotted  down  what  I 
have  to  say  upon  that  branch  of  the  subject. 
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Senator  Root.  Mr.  Gompers,  when  you  speak  of  being  misre- 
ported  I  do  not  suppose  you  refer  to  a  misreporting  by  the  official 
reoorter? 

Mr.  Gompers.  Nothing  was  further  from  my  mind. 

Senator  Root.  That  I  assumed.  The  clerk  of  the  committee  de- 
sired that  that  be  made  clear  upon  the  record. 

Mr.  GoMPEKS.  Yes,  sir ;  I  have  no  fault  to  find  on  that  score  at  alL 

It  is  easy  to  blame,  condemn,  yea,  even  to  pitv,  but  how  few  try  to 
understand.  Perhaps  the  man  who  works  b^ae  us  is  going  through 
a  cruel  struggle,  and  he  is  all  but  beaten.  The  world  has  him  bv 
the  throat — we  do  not  try  to  understand,  we  call  him  queer,  self- 
centered,  and  turn  to  more  cheerful  companions.  Perhaps  our  outer 
cloak  of  selfishness  is  but  a  shield  to  protect  us  from  the  overwhelm- 
ing burden  of  the  world's  sorrow  and  the  bitter  wail  of  those  who 
suffer.  Whatever  the  reason,  many  of  us  shut  others  out  of  our 
minds  and  hearts.  We  know  little  of  those  around,  we  know  little 
of  ourselves,  the  circumstances  that  mold  our  wills  and  thoughts, 
the  nLysteries  of  our  physical  and  our  spiritual  selves,  and  the  strange 
relation  and  the  influences  between  the  one  and  the  other.  But, 
when  we  will,  we  know  that  every  fact,  every  condition,  every  person, 
is  the  inevitable  outcome  of  determining  forces  over  which  individual 
volition  may  or  may  not  have  control. 

With  the  understanding  mind  and  the  spirit  taught  by  the  teacher 
of  old  who  said :  ''  Let  him  who  is  without  sin  cast  the  first  stone,'^ 
I  would  have  you  consider  these  men  now  pilloried  by  public  opinion 
and  adjudged  by  the  court  guilty  of  crimes  against  society  and  hu- 
manity. I  would  have  you  poncfer  how  it  is  said  that  among  people 
i)rofessing  to  believe  in  the  brotherhood  of  man  and  the  gospel  of 
ove,  men,  American  citizens,  came  to  look  upon  violence,  ^namite, 
terror,  as  the  only  defense  left  them  against  tne  grinding  conscience- 
less tyranny  of  those  controlling  hours,  wages,  and  conditions  of 
work.    That  is  a  terrible  charge  against  society. 

There  are  many  ready  to  heap  upon  the  structural-iron  workers, 
not  alone  the  men  adjudged  guilty,  but  every  member  of  their  union, 
condemnation  and  humiliation;  many  ready  to  wrap  the  robes  or 
saintly  justice  tightly  about  them  lest  contact  defile  them,  ready  to 
withdraw  from  these  men  every  good  and  uplifting  influence  and 
to  cast  them  out  to  the  mercy  of  whatever  interest  might  profit  by 
their  helplessness. 

And  as  to  these  who  counsel  harshness  and  deny  mercy — are  they 
the  men  who  have  fought  the  fight  in  the  world  of  men  and  con- 
quered without  blemish  to  themselves?  Are  they  men  who  know  the 
world  of  work  and  toil,  who  have  felt  or  who  know  the  powers  pitted 
against  the  weaker  elements,  who  have  felt  or  who  know  the  cruelty 
and  heartlessness  of  the  world  of  profits  where  men  succeed  by  climb- 
ing over  and  standing  upon  those  they  have  struck  down  and  de- 
feated? Do  these  self-appointed  censors,  so  positive  and  assured  of 
their  own  virtue  that  they  hesitate  not  to  judge  fellow  men,  really 
know  this  world  of  toil  and  fight?  Have  they  themselves  been  a  part 
of  it  and  prevailed  over  it? 

These  men  who  are  accused  of  doing  these  grievous  wrongs,  of 
waging  a  warfare  dishonorable  and  reprehensible,  thereby  inflicting 
upon  all  the  workers  trouble  and  heartache — what  manner  of  men 
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are  they,  and  what  is  their  life?  Turn  to  the  great  cities  whose 
growth  has  been  one  of  the  striking  characteristics  of  the  past  60 
years.  In  those  cities  marvelous  structures  seem  to  stretch  upward 
almost  touching  the  cloudland,  expressing  the  infinite  ambition  of 
man.  Structures  overwhelming,  well-night  unbelievable  in  concep- 
tion and  execution,  reaching  upward  20,  30,  yea  more  than  50  stories, 
and  downward  into  the  depths  of  the  earth.  Or  turn  to  the  mighty, 
yet  exquisitely  delicate  structures  spanning  rivers  and  chasms  that 
the  forces  of  civilization  may  conquer  every  barrier-r-the  bridges,  the 
great  engineering  achievements  in  the  heart  of  civilization,  or  in  the 
lone  places  of  the  earth.  Watch  one  of  these  constructions  in  the 
process  of  erection — ^the  iron  skeleton  as  it  rises  skyward,  the  frame 
about  which  building  materials  are  to  be  gathered  and  fashioned. 
As  the  girders  and  separate  pieces  are  lifted  into  position,  watch  the 
workers  moving  along  narrow  places,  boldly  poised  on  perilous,  dan- 
gerous heights,  securing  bolts  and  rivets.  Watch  the  human  worker 
as  he  stands  on  an  iron  skeleton  of  a  building  30  stories  up  from  the 
earth's  security  and  lifts  his  head  upward — tnere  is  nothing  between 
him  and  the  vast,  bare  expanse  of  the  heavens ;  as  he  looks  out  upon 
the  city,  the  handiwork  of  his  craft  and  his  fellow  workmen,  and 
down,  down  into  the  narrow  passageways  below  there  tiny  speck-like 
men  scurry  to  and  fro  like  ants  occupied  with  little  plans  and  busi- 
ness. Then  ponder  well  what  manner  of  man  is  this  builder  of  our 
modern  civilization?  He  lives  a  bold,  open  life,  his  very  breath  is 
danger  and  conquest. 

Or  watch  him  as  he  goes  out,  out  into  the  space  of  the  chasm,  far 
from  safety,  that  he  may  secure  for  others  safety  in  transportation ; 
as  he  stands  above  rushing  torrents  or  floods,  or  looks  down  into  the 
crevasses  of  the  earth.  Can  a  man  cope  with  these  great  elemental 
powers,  fight  with  the  physical  powers  of  the  universe  for  control 
without  daring,  courage,  recklessness  in  his  heart?  Every  day's 
work  he  does  in  building  for  the  safety  of  others  strengthens,  these 
natural  qualities  in  himself.  No  weakling  could  do  such  work.  The 
worker  comes  to  exult  in  his  dangers  and  chances— risk  to  life  and 
limb  is  but  part  of  the  dav's  work.  Inevitably  efficiency  in  this  work 
brings  to  the  average  workman  a  feeling  that  results  are  the  ultimate 
end,  that  human  safety  must  not  weigh  too  heavily  ifl  attaining  them. 

The  structural  iron  workers  perform  this  land  of  service  for 
society.  Society  accepts  the  service  and  thereby  incurs  responsibility 
for  its  effect  on  the  workmen.  It  is  a  service  that  requires  a  high 
degree  of  skill,  physical  bravery,  and  the  kind  of  efficiency  that  feels 
a  responsibility  for  results.  What  if  the  workers  did  not  report  to 
the  superintendent  each  weak  place  they  found,  each  bolt  or  rivet 
that  would  not  hold  ?  Though  these  workers  have  done  good  work — 
work  which  is  the  pride  of  our  civilization — yet  did  the  paymasters 
begrudge  fair  terms  of  compensation  and  would  deny  the  men  in 
their  organized  capacity — ^the  only  way  it  was  possible — a  right  to  a 
voice  in  determining  conditions  under  which  they  should  toil.  These 
paymasters  were  not  single  individuals  with  whom  the  workers  could 
talk  over  their  claims  and  perhaps  adjust  their  grievances,  but  a  great 
corporation  connected  with  the  greatest  industrial  corporation  and 
one  of  the  greatest  financial  organizations  of  the  world;  an  organi- 
zation whose  stockholders  know  nothing  of  the  workmen  employed 
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or  work  done,  but  entrust  all  to  the  managers  hired  to  look  after  de- 
tails of  operation  and  responsible  to  the  owners  only  for  producing 
profits  for  distribution.  The  more  profits  the  managers  turn  over, 
the  higher  is  the  praise  given  their  management  and  the  greater  their 
reward.  Who  among  them  cares  if  unknown  workmen  are  deprived 
of  a  fair  share  of  the  wealth  they  create,  in  order  that  profits  may 
be  larger?  Not  only  so,  but  oiRcers  in  various  corporations  which 
alone  (the  American  Bridge  Co.)  were  unable  to  destroy  the  organi- 
zations of  these  workers,  banded  themselves  together  as  the  National 
Erectors'  Association,  and  under  the  banner  of  the  most  implacable 
of  labor's  foes,  the  National  Manufacturers'  Association,  and  backed 
by  the  United  States  Steel  Corporation,  declared  war  to  a  finish  upon 
the  Structural  Iron  Workers'  Union  of  America. 

For  six  years  the  fight  went  on.  x^ll  of  the  forces  of  organized 
society  were  used  against  these  men;  subtle  minds  were  scheming 
and  plotting  that  legal  authority  and  practice  might  aid  in  the  break- 
ing of  these  men.  You  say  tnat  these  men  resorted  to  forbidden 
methods  of  violence  and  even  sacrificed  lives.  You  condemn  their 
methods  of  fighting  as  elemental,  brutal.  Of  any  of  those  who  are 
guilty,  the  condemmation  is  true,  but  I  ask  you — were  the  methods 
used  by  the  employers  less  deadly  to  humanity  and  freedom?  Do 
you  think  that  one  side  can  play  with  the  forces  of  injustice  and 
tyranny  and  not  lead  to  a  defective  move  on  the  part  of  the  other? 
Each  will  protect  his  own  interests — would  anybody  else  do  that  for 
him  ?  Indeed,  our  very  social  organization  seems  to  be  on  trial.  And 
how  little  does  society  understand.  Even  the  judge  who  tried  the 
case,  snugly  assured  of  personal  irresponsibility,  fatuously  declared 
that: 

The  evidence  in  this  case  will  convince  any  impartial  person  that  government 
by  injunction  is  infinitely  to  be  preferred  to  government  by  dynamite. 

The  worthy  judge  had  blindly  chanced  upon  one  of  the  causes,  but 
had  failed  to  realize  casual  relationship.  The  words  to  him  were 
simply  a  conventional  epigram — he  does  not  know  that  there  is  a  law 
of  life,  just  as  immutable  as  the  law  of  gravitation;  of  attraction  and 
repulsion,  a  law  of  life  which  meets  tyranny  and  injustice  by  re- 
sistance. The  inaptness,  aye,  the  unwarrantable  character  of  this 
utterance  of  the  judge  discloses  how  far  afield  outside  of  the  case  he 
went  to  take  another  slap  at  labor.  If  ever  the  time  shall  come  (and 
let  us  hope  and  work  that  it  never  shall  come)  when  government  by 
dynamite  shall  be  attempted  it  will  have  as  its  main  cause  the  theory 
and  policy  upon  which  is  based  government  by  injunction — personal 
government  foisted  upon  our  people  instead  or  a  government  by  law. 

Just  what  is  the  social  interpretation  of  the  alleged  crimes,  the 
trial  and  the  conviction  ?  Whether  or  not  there  was  a  conspiracy  to 
do  violence  by  some  labor  men,  is  there  any  doubt  that  there  was  a 
conspiracy  by  "  big  business  "  to  disrupt  organized  labor  ?  Concede 
for  the  sake  of  argument  that  the  convicted  men  are  guilty — and  I 
earnestly  trust  that  their  appeals  may  be  successful  and  upon  a  new 
trial  their  innocence  may  be  demonstrated — ^but  are  the  monster  in- 
dustrial corporations  and  hostile  employers'  associations  guiltless  of 
conspiracy  to  destroy  the  labor  organizations,  thereby  rendering  the 
workers  helpless  in  the  death-grinding  process  in  which  so  many  in- 
dustries abound  ?     Let  me  read  vou  a  resolution  passed  by  the  United 
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States  Steel  Corporation  executive  committee  on  Jime  17,  1901,  six 
weeks  after  that  corporation  was  organized,  which  the  president 
of  that  corporation  was  instructed  to  instruct  the  presidents  of  sub- 
sidiary companies  to  enforce.     It  as  follows: 

That  we  ai"e  unalterably  opijosed  to  any  extension  of  union  labor  and  advisft 
subsidiary  companies  to  take  firiu  position  when  these  questions  come  up  and 
say  that  they  are  not  going  to  recognize  it ;  that  is,  any  extension  of  unions  in 
mills  where  they  do  not  I'ow  exist;  that  great  care  should  be  used  to  prevent 
trouble  and  that  they  promptly  report  and  confer  with  this  corporation.* 

Let  me  say  right  here  that  this  was  the  official  declaration  of  the 
ixecutive  committee  of  the  United  States  Steel  Corporation,  made 
for  its  own  record.  Does  it  require  much  of  an  imagination  to  un- 
derstand what  was  in  the  mind  of  this  board  of  directors,  or  this  ex- 
ecutive committee,  when  they  adopted  this  proposition,  of  which  they 
made  the  record? 

As  to  the  general  policy  of  that  corporation  toward  American 
workmen  let  me  read  to  you  an  advertisement  from  the  newspapers 
typical  of  many  others: 

Wanted. — Sixty  tin-house  men,  tinners,  catchers,  and  helpers  to  work  in 
open  shops;  Syrians,  Poles,  and  Roumanians  preferred;  steady  emplosrment 
and  good  wages  to  men  willing  to  work ;  fare  paid  and  no  fees  charged  for  this 
work.    Central  Employment  Bureau,  628  Pennsylvania  Avenue. 

Senator  SrrHERLAND.  What  is  that?    Who  are  preferred?     Read 
that  again. 
Mr.  GoMPEBs  (reading) : 

Wanted. — Sixty  tin-house  men,  tinners,  catchers,  and  helpers  to  work  in  open 
shops ;  Syrians,  Poles,  and  Roumanians  preferred ;  steady  employment  and  good 
wages  to  men  willing  to  work;  fare  paid  and  no  fees  charged  for  this  work. 
Central  Employment  Bureau,  628  Pennsylvania  Avenue. 

And  am  I  not  justified  right  here  in  calling  to  your  attention  sev- 
eral circulars  issued  by  a  number  of  detective  ag[encies,  disclosing 
that  their  main  operations  were  not  only  to  investigate,  but  to  pro- 
voke labor  troubles  in  industrial  establishments?  Let  me  read  you 
some  which  have  come  into  my  possession.  Here  is  a  circular  issued 
by  the  Bergoff  Detective  Bureau : 

The  Bebgoff  Detective  Bureau. 

[ClTll  and  criminal  Investigations.  Male  and  female  operators  sent  to  all  parts  of  the 
world  shadowing,  locating,  investigating,  and  serving  legal  papers.  1531  Broadway, 
rooms  203.  204,  205,  206.] 

New  York, ,  190—. 

Case  No.  . 

Dear  Sir:  This  office  is  in  a  position  to  furnish  your  company  with  thor- 
oughly experienced  motormen,  conductors,  power-house  men,  and  in  fact  all 
classes  of  labor  which  is  required  to  run  a  street  railway  company  during  the 
time  of  a  strike.  This  bureau  has  made  a  specialty  of  handling  strikes  for  over 
half  a  century  and  our  clients  are  among  the  largest  coriwratlons  in  the  world. 
During  the  recent  trouble  between  the  steamboat  companies  and  the  striking 
longshoremen  in  New  York  City,  this  office  transported  over  100,000  men  for  the 
different  steamboat  companies  and  supplied  1,000  guards. 

We  also  furnish  men  who  work  on  the  inside — that  is,  for  a  man  to  work  in 
your  employ  as  a  motorman  or  conductor.  Join  the  union  and  obtain  all  the 
information  he  can  about  his  fellow  employees.  This  information  is  submitted 
to  your  company  dally  in  the  form  of  a  typewritten  report.  Our  charges  for 
guards,  motormen,  conductors,  and  all  classes  of  men  during  the  time  of  trouble 
1p  $5  per  day.  your  company  to  pay  transportation,  board,  and  lodge  the  men. 

Trusting  that  you  will  at  least  favor  us  with  a  reply,  we  are, 
Respectfully,  yours, 

Bergoff  Detective  Bureau. 
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I  may  say  that  this  circular  came  iniio  my  possession  through  the 
courtesy  of  Mr.  John  Mitchell,  vice  president  of  the  American  Fed- 
eration of  Labor,  and  at  that  time  president  of  the  United  Mine 
Workers  of  America,  and  it  was  sent  to  Mr.  Mitchell  in  a  letter  which 
reads: 
Mr.  Mitchell: 

Please  see  that  Gompers  of  the  American  Federation  of  Labor,  gets  this,  so 
that  he  may  know  what  he  Is  up  against. 
Yours,  respectfully, 

Chatham,  Wallaceburg  &  Lake  Erie  Railroad  Co., 

Chatham,  Ontario, 
Per  S.  G.  Fitch,  General  Superintendent. 

Mr.  Fitch  is  one  of  those  men  who  had  experienced  fair  dealings 
between  himself  and  the  men  in  organized  labor,  and  condemned  the 
policy  and  purposes  of  this  detective  agency,  which  was  only  one 
of  a  nmnber  of  the  detective  agencies  of  this  country  whose  main 
purpose  is  not  to  unearth  crime,  out  to  provoke  crime,  to  inflame  the 
minds  of  men  who  are  toilers  to  make  the  most  radical  of  utter- 
ances and  declarations  and  appeals,  to  impress  upon  the  workers  the 
idea  that  they  are  their  real  friends,  ana  incense  them  against  the 
conditions  under  which  they  are  working.  Then  the  workers,  feeling 
aggrieved,  may  give  expression  to  their  grievances  to  these  men,  and, 
as  a  consequence,  are  lured  on  and  on  and  on,  unconscious  of  the  fact 
that  they  are  being  reported  every  dav  to  the  employer  as  being  men 
whom  it  is  well  to  get  rid  of  because  they  are  fomenters  of  trouble. 

From  this  information  which  I  have,  and  which  I  can  not  now 
collate — I  have  neither  the  time  nor  the  opportunity  to  do  it,  for  I 
am  engaged  with  other  work — it  is  a  fact  that  time  can  demonstrate, 
and  Congress  can  ascertain,  that  fully  90  per  cent,  if  not  more,  of 
the  so-called  detective  agencies'  operators  are  engaged  in  fomenting 
strikes,  fomenting  industrial  disturbances,  fomenting  and  provoking 
and  causing  crime,  and  there  are  no  agencies  to  foment  crime  so 
effective  as  are  these  detective  agencies,  themselves  guilty  of  crime, 
which,  I  think,  I  shall  call  to  your  attention  in  a  little  while. 

About  January,  1909,  I  came  in  possession  of  a  circular  letter 
issued  by  the  Turner  Detective  Agency,  and  this  is  a  circular  of  one 
branch  of  that  agency : 

[RaUroad  department.  CleTeland,  Ohio,  United  States  of  America.  The  Hanafactnrers 
Information  Bureau  Co.  Mr.  J.  &.  Turner,  president.  The  railway  employees* 
department.] 

CLEVbXAND,  Ohio.  December  J,  1908. 

The  Inaugiirption  of  the  railway  employees'  department  of  the  American 
Federation  of  Lahor  at  Denver  last  month  is  n  significant  movement,  which 
unquestionably  signifies  a  renewal  of  labor  agitation  among  the  railway  em- 
ployees in  the  next  six  months. 

The  various  orders  interested  In  the  new  federation  are  the  Order  of  Rail- 
way Telegraphers.  Brotherhood  of  Boilermakers  and  Iron  Shipbuilders,  Inter- 
national Freight  Handlers.  International  Association  of  Machinists,  Interna- 
tional Association  of  Car  Workers,  International  Brotherhood  of  Blacksmiths, 
Brotherhood  of  Maintenance  of  Way  Employees.  International  Association  of 
Steamfitters,  Brotherhood  of  Railway  Clerks,  and  the  Switchmen's  Union  of 
North  America. 

For  a  number  of  years  past  the  old-line  brotherhoods  not  affiliated  with  the 
federation  have  been  endeavoring  to  establish  a  federation  of  the  five  grand 
brotherhooda  The  first  meeting  was  held  in  Toledo  about  three  years  ago,  and 
the  developments  of  that  meeting  indicated  a  live  interest  in  the  proposition, 
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but  no  definite  action  was  taken  ot  that  time.  Since  then  these  efforts  hav^ 
been  continued,  and  the  foremost  movers  in  the  work  were  Morrissey  of  the 
trainmen  and  Hannahan  of  the  firemen.  The  American  Federation  of  Labor 
•  officials  for  the  last  two  years  have  been  endeavoring  to  enforce  an  affiliation 
to  the  federation  on  the  part  of  the  brotherhoods,  without  success,  the  two 
conservative  brotherhoods,  namely,  the  engineers  and  conductors,  being  the 
stumbling  block  in  the  way  of  affiliation,  and  developments  for  the  past  two 
years  indicate  on  the  part  of  Morrissey  and  Hannahan  an  effort  to  dominate 
the  movement,  Morrissey  endeavoring  to  merge  the  conductors  with  the  train- 
men and  Hannahan  the  engineers  with  the  firemen. 

This  has  been  a  fortunate  development  from  the  standpoint  of  common  sense, 
and  the  development  for  the  last  six  months,  which  eliminated  Hannahan 
from  the  movement  for  personal  reasons,  and  the  elimination  of  Morrissey,  which 
will  take  place  In  January,  clears  the  atmosphere  In  that  direction  and  leaves 
the  control  of  the  brotherhoods  in  the  hands  of  conservative  leaders.  These 
facts,  taken  into  consideration,  make  the  action  at  Denver  doubly  significant. 
The  two  organizations  of  car  men,  headed  by  Ronemous  and  Richardson,  having 
been  brought  together  at  Denver,  and  their  differences  In  a  measure  healed, 
would  Indicate  that  but  one  organization  of  car  workers  may  be  In  the  field 
In  the  next  year.  Flannery  and  Bniggins,  of  the  freight  handlers  and  clerks, 
respectively,  who  have  been  at  loggerheads  for  years,  have  buried  the  hatchet 
at  Denver,  and  It  behooves  the  railway  management  throughout  the  United 
States  to  watch  this  new  organization  and  prevent  their  ever  obtaining  suffi- 
cient strength  to  hold  the  balance  of  power. 

The  most  Important  work  facing  the  railway  management  at  the  present 
time,  in  the  estimation  of  the  writer,  should  be  directed  to  prevent  the  merging 
of  the  Brotherhood  of  Railway  Carmen  and  the  International  Association  of 
Car  Workers,  for.  In  the  division  of  power  of  these  two  organizations  has  re- 
sulted comparative  peace;  hence  It  would  seem  desirable  to  prevent,  as  far  as 
possible,  this  merger.  The  significance  of  the  legislation  enacted  at  Denver 
to  that  it  has  been  along  the  lines  advocated  by  the  Socialists  and  Industrial 
Workers  of  the  World,  whose  attitude  and  claim  for  recognition  has  been 
industrial  unionism  In  place  of  trade  autonomy. 

In  the  formation  of  this  railway  employees*  department  at  Denver,  upward 
of  half  a  million  organized  workers  are  pledged  to  the  support  of  the  rules  and 
regulations  yet  to  be  adopted.  Since  the  convention  adjourned  the  sum  of 
$25,000  has  been  provided  for  by  special  assessments  levied  upon  the  various 
organizations  for  the  purpose  of  providing  funds  to  establish  this  movement 
on  a  sound  economic  basis. 

I  want  to  reread  part  of  just  one  sentence: 

In  the  division  of  power  of  these  two  organizations  has  resumed  comparative 
peace;  hence  It  would  seem  desirable  to  prevent,  as  far  as  possible,  this 
merger — 

The  merger  of  two  organizations  rival  in  character,  yet  covering 
the  same  claims,  or  class  of  workers. 

At  the  Denver  convention  of  the  American  Federation  of  Labor  we 
endeavored  to  bring  about  this  merger.  This  detective  bureau  warns 
the  railroads  against  just  that  merger,  and  let  me  say  to  you  gentle- 
men that  that  merger  has  not  been  completed  because  one  of  the  men, 
for  reasons  I  do  not  know,  but  which  it  is  not  difficult  to  infer, 
declines  to  permit  it  to  become  a  fact 

Here  is  another  one  from  Turner : 

[Railroad  department  Cleveland,  Ohio,  United  States  of  America.  The  Manufacturers' 
Information  Bureau  Co.  Mr.  J.  K.  Turner,  president.  The  railway  employees'  de* 
partment.] 

Cleveland,   Ohio,  January  — ,  WOO, 

Mr. , 

General  Manager Department, Railway  Co. 

My  Deab  Mb.  :  Under  separate  cover  we  are  forwarding  you  a  copy 

of  the  first  issue  of  the  Mediator,  and  as  a  personal  favor  we  respectfully  re- 
quest that  you  look  over  the  same. 
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During  the  past  five  years  the  writer  has  been  requested  time  and  again  to 
issue  a  journal  along  these  Hues,  and  as  the  requests  have  been  so  Insistent  of 
late  I  have  decided  upon  the  venture. 

There  never  was  a  more  opportune  time  to  reach  labor  than  the  present, 
owing  to  the  recent  court  decision  affecting  labor  leadera  We  believe  this  will 
have  a  tendency  to  cause  the  rank  and  file  to  recognize  that,  while  they  have 
rights  which  must  be  respected,  others  have  rights  which  must  equally  be  re- 
elected. Indications  from  different  parts  of  the  country  show  that  labor  is 
beginning  to  recognize  this  fact,  and  as  the  next  year  will  see  great  changes 
in  the  labor  movement  we  are  extremely  desirous  of  placing  this  magazine  In 
the  hands  of  as  many  of  the  laboring  element  as  It  Is  possible  to  reach. 

Under  normal  conditions  we  should  prefer  to  secure  our  subscription  by 
straight  personal  solicitation,  but  owing  to  the  fact  that  labor  everywhere  Is 
studying  this  question  from  a  more  liberal  standiK>lnt  than  ever  before  in  the 
history  of  the  movement.  It  Is  very  desirous  that  this  magazine  reach  the  largest 
possible  number  in  the  shortest  space  of  time.  We  will  ask  you  to  subscribe  for 
as  large  a  number  of  your  employees  as  you  see  fit,  sending  up  their  names  and 
addresses  (home  addresses  preferred),  subscribing  for  them  for  the  term  of  one 
year.  We  expect  to  make  the  magazine  so  desirable  from  their  standpoint  dur- 
ing the  term  of  subscription  that  they  will  become  regular  subscribers. 

We  hope  this  plan  will  appeal  to  you  and  that  you  will  assist  the  Mediator 
In  the  manner  suggested. 

Very  truly,  yours,  J.  K.  Tubneb. 

That  journal,  the  Mediator,  was  published  by  this  detective  agency, 
presuming  to  speak  for  labor,  and  by  that  subtle  means  to  impreg- 
nate the  minds  of  the  workers  with  the  prejudice  against  the  rational 
and  constructive  men  in  the  labor  movement,  who  are  trying  to  effect 
a  better  organization,  better  conditions,  and  better  relations  m  Ameri- 
can methods  and  American  systems. 

Now,  let  me  call  your  attention  to  two  letters  which  came  into  my 
possession — I  do  not  know  how — written  by  the  late  Mr.  Van  Cleave 
to  John  K.  Turner,  president  of  the  Manufacturers'  Information 
Bureau  Co.,  of  Cleveland.  Mr.  Van  Cleave  was  president  of  the 
National  Association  of  Manufacturers.  May  I  first  exhibit  these 
letters  to  the  committee  so  that  you  may  examine  them  and  deter- 
mine as  to  their  evident  genuineness  ?  [The  letters  referred  to  were 
handed  to  the  chairman  of  the  subcommittee.] 

Senator  Boor.  These  letters  have  the  appearance  of  ^nuineness: 
out  we  do  not  know  anything  about  Mr.  Van  Cleavers  signature,  or 
course. 

Mr.  GoMPERS.  My  only  purpose  was  to  have  you  examine  them, 
Mr.  Chairman.  I  should  say  at  this  time,  before  reading  these  letters, 
that  they  were  not  withheld  until  after  Mr.  Van  Cleave's  demise, 
but  were  published  in  the  issue  of  the  American  Federationist  oi 
May,  1909,  with  the  reproduced  facsimiles  of  his  signature.  There 
are  many  more  circulars.  I  would  say  that  the  letters  which  I  have 
submitted  for  your  examination  have  an  embossed  insignia  with 
the  head  of  a  buck,  and  the  words  "  Bucks  Stove  &  Range  Co."  in 
the  insignia,  and  then  the  name  of  the  Bucks  Stove  &  Range  Co.,  St. 
Louis,  efames  W.  Van  Cleave,  president. 

[The  Bucks  Stove  A  Range  Co.,  St.  Loalfl.     James  W.  Van  Cleave,  president.] . 

May  28,  1906. 
Mr.  J.  K.  Tubneb, 

President  Manufacturcrft*  Information  Bureau  Co.,  Cleveland,  Ohio, 

Mt  Deab  Sib:  Tour  several  favors  of  the  23d  and  25th  at  hand,  and  first  I 
desire  to  thank  you  cordially  -for  the  kind  words  that  you  have  said  relative 
to  my  being  placed  at   the  head   of  the   National   Association   of  Mnnufac- 
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turer&  I  do  not  know  whether  I  am  to  be  congratulated  or  not.  I  do  know 
that  this  position  was  not  sought  by  me,  but  that  It  was  insisted  upon  by  my 
friends,  and  whether  they  were  serving  my  best  interests,  as  my  friends,  time 
only  can  tell. 

With  reference  to  our  trouble  and  the  final  ending,  the  inclosed  notices,  which 
were  put  up  in  our  shop  last  Friday  Just  prior  to  my  ordering  off  the  premises 
one  of  the  business  agents  of  the  I.  M.  U.  [International  Molders'  Union]  and 
giving  him  to  understand  that  he  must  not  enter  these  premises  again,  are  the 
very  best  evidences  that  I  can  give  you  that  all  that  the  molders  have  claimed 
is  hot  air,  and  all  that  they  have  said  was  a  grandstand  play.  I  gave  Mr. 
Keough  to  understand  thoroughly,  and  without  mincing  words,  that  this 
thop  was  an  "Open  shop,"  whether  he  was  pleased  to  so  recognise  the  fact 
or  not  I  gave  him  to  understand  that  we  would  not  recognize  the  I.  M.  U. 
[International  Molders'  Union]  in  the  shop  or  any  of  its  methods,  and  that 
we  would  treat  only  with  the  committee  that  was  provided  for  in  the  con- 
ference agreements  as  representative  only  of  the  molders  employed  in  our 
shop.  I  had  Mr.  McAfee  tell  him  that  there  was  nothing  in  the  conference 
agreements  that  implied  or  compelled  me  to  run  a  '*  Union  shop,"  a  "  No-card- 
no-work  fidiop,"  or  any  other  kind  of  a  shop  wherein  the  I.  M.  U.  [International 
Molders'  Union]  had  domination. 

Now,  these  things  were  said  plainly  and  driven  in  with  an  ax.  These  notices, 
which  I  inclose  herewith,  were  put  up,  the  men  have  gone  to  work,  and,  so 
far  as  I  can  see,  they  were  glad  to  come  back  to  work,  and,  in  my  opinion,  it 
will  be  several  days  before  another  strike  will  occur  in  our  shop. 

Now,  therefore,  answering  your  letter  of  the  25th,  I  do  not  believe  it  would 
be  wise  to  begin  right  away  to  put  in  nonunion  or  men  who  were  obnoxious 
in  any  way.  I  gave  these  men  to  understand  that  all  of  our  men  might  re- 
turn to  work  precisely  as  they  were  when  they  went  out.  Keough  asked  if 
all  of  our  men  would  be  permitted  to  return,  nnd  my  reply  was  that  I  had 
no  grievance  against  any  of  our  men,  and  that  the  only  man  who  was  re- 
sponsible for  their  mistakes  was  Keough;  so  that  in  permitting  all  the  men 
to  return  some  nonunion  men  came  back,  and  the  shop  to-day,  to  all  intents 
and  purposes,  is  in  precisely  the  same  position  that  it  was  prior  to  the  shut- 
down, except,  of  course,  that  a  large  percentage  of  our  men  are  union  men, 
by  reason  of  the  fact  that  a  number  of  our  boys  were  taken  into  the  imion 
and  nearly  all  of  the  suspended  members  were  drawn  back  into  the  union^ 
but  these  same  conditions  will  come  about  again.  I  think,  in  the  very  near 
future. 

I  note  that  you  say  that  the  two  men  that  you  refer  to  are  connected  with 
the  N.  F.  A.  [National  Founders'  Association].  Now,  for  Heaven's  sake,  don*t 
weaken,  Mr.  Briggs.  I  wish  it  had  been  possible  for  us  too  to  have  helped  the 
N.  F.  A.  [National  Founders'  Association]  by  remaining  idle  a  month  longer, 
and  it  behooves  us  to  bolster  up  the  N.  F.  A.  [National  Founders'  Associa- 
tion] in  every  way  that  may  lie  in  our  power,  that  I  would  suggest  that  you 
encourage  these  two  men,  or  any  other  men  that  you  may  have,  to  stand  by 
Mr.  Briggs  until  this  particular  fight  is  over.  When  that  comes  about,  it 
may  be  possible  for  us  to  begin  in  a  quiet,  unassuming,  and  systematic  way 
to  put  into  our  shop  as  many  of  the  nonunion  molders  as  can  be  found  in 
this  country.  I  should  like  to  do  this,  but  not  under  any  specially  high-priced 
contract,  but  to  put  them  In  here  as  a  sort  of  hot  bed,  and  if  necessary  to 
hold  them  in  line  when  war  again  breaks  out. 

I  am  particularly  anxious  to  have  the  I.  M.  U.  [International  Molders* 
Union]  commit  an  overt  act, — 

Mark  you,  in  this  letter,  writing  to  the  head  of  a  detective  agency, 
he  says : 

I  am  particularly  anxious  to  have  the  I.  M.  U.  [International  Molders*^ 
Union]  commit  an  overt  act  that  will  cancel  and  wipe  out  of  existence  all  of 
the  conference  agreements  now  in  existence  between  the  S.  F.  N.  D.  A.  [Stove 
Founders'  National  Defense  Association]  and  the  I.  M.  U.  [International 
Molders'  Union  J,  in  the  same  way -that  their  strike  act  wiped  out  of  existence 
all  of  those  obnoxious  agreements  that  they  tried  to  put  upon  us.  explanation 
of  which  was  contained  in  my  pamphlet.  That  the  I.  M.  U.  [International 
Molders'  Union]  are  afraid  of  this  and  in  a  measure  afraid  of  me,  is  another 
reason  why  I  do  not  believe  that  they  want  any  more  trouble  with  this  com- 
pany. I  think  they  realize  now,  more  than  ever,  that  they  bit  off  more  than 
they  could  chew,  when  they  assumed  that  I  would  get  no  support  from  these 
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various  organizations.     This  is  the  best  way  tliat  I  can  analyze  tlie  present 
situation. 

I  am  glad  tliat  you  feel  as  you  do  about  my  election  and  that  you  regard  it 
In  a  measure  a  victory  for  yourself.  You  can  rest  assured  that  I  appreciate 
the  many  kindnesses  of  all  my  friends,  and  that  the  two  gentlemen  referred  to, 
Mr.  Parry  and  Mr.  Kirby,  are  my  closest  friends  in  the  association.  There 
will  be  no  si>lit  from  their  ideas  relative  to  the  labor  policy  of  the  association. 

At  the  very  first  opportunity  that  presents  itself  to  me,  I  am  going  to  lay 
down  in  unmistakable  language  the  attitude  of  the  National  Association  of 
Manufacturers  toward  the  methods  of  labor  organizations,  and  I  take  it  that 
our  friend  Gompers  will  be  frothing  at  the  mouth  when  he  reads  it. 

Again  thanking  you  kindly  for  your  enthusiastic  support,  I  remain, 
Very  sincerely,  yours, 

J.  W.  Van  Cleave. 

This  was  before  any  dispute  arose  between  the  Bucks  Stove  & 
Range  Co.  and  organized  labor.  This  detective  agency  head  ad- 
dresses a  letter  of  congratulation  communicating  confidential  in- 
formation to  the  elected  president  of  the  National  Association  of 
Manufacturers,  and  this  president  of  the  National  Association  of 
Manufacturers  addresses  tnis  letter  asking  for  the  support  of  the  de- 
tective agency  head  and  his  assistance  to  go  about  to  get  other  em- 
ployers of  labor  to  act  upon  the  policy  that  he  assumes. 

I  have  another  letter  upon  the  same  letterhead  which  I  tried  to 
describe  in  reading  the  first.  This  is  dated  three  days  after  the  let- 
ter which  I  just  read  you,  and  is  as  follows : 

(The  Bucks  Stove  ft  Range  Co.,  St.  Louis.     James  W.  Vaa  Cleave,  president.] 

May  31,  1906. 
Mr.  J.  K.  TuBNER, 

President  Manufacturers*  Information  Bureau  Co.,  Cleveland,  Ohio. 

My  Dear  Sib  :  I  note  your  favor  of  the  28th,  and  am  very  glad  to  have  your 
unbiased  expressions  relative  to  the  reports  of  A-2  [detective  reiiorts]  and  the 
ultimate  result  of  the  controversy  between  our  company  of  the  I.  M.  U.  [In- 
ternational Molders'  Union]. 

I  have  no  objection  whatever  to  your  using  the  reports  that  you  refer  to.  but 
1  do  not  believe  that  it  would  be  possible  for  you  to  submit  the  facts  to  any  stove 
manufacturer  who  would  not  know  instantly  the  principles  involved. 

I  wish  you  would  spend  some  little  time  with  the  stove  manufacturers  during 
the  coming  year  and  see  if  it  Is  not  possible  to  get  them  to  "  buck  "  up  a  little 
bit.  They  never  did  have  any  courage,  so  I  question  whether  It  would  be 
possible  for  anybody  to  instill  courage  Into  them. 

There  is  Just  one  point  that  I  want  to  impress  upon  your  mind,  and  that  is 
that  unconsciously  the  S.  F.  N.  D.  A.  [Stove  Founders'  National  Defense  Asso- 
ciation] has  established  a  precedent  that  it  can  not  recede  from ;  that  is  to  say, 
It  has  said  that  the  declaration  of  war  by  I.  M  .U.  [International  Molders* 
Union]  against  the  Bucks  Stove  &  Range  Ck).  eliminated  all  previous  difficulties, 
all  agreements,  and  everything  upon  which  the  strike  was  based.  To  be  frank 
with  you,  I  do  not  think  the  association  wps  Justified  in  this,  but  it  was  the  only 
way  that  it  could  get  out  of  the  hole  that  I  was  fortunate  enough  to  put  it  in, 
without  admitting  that  the  president  and  the  conferees  who  sat  upon  our  case 
and  rendered  that  infamous  decision  were  a  set  of  cowards  and  monkeys. 
Bather  than  to  do  that  they  took  the  other  course  and  declared  in  a  grandilo- 
quent way  that  this  declaration  of  war  on  behalf  of  the  I.  M.  U.  [International 
Molders'  Union]  on  one  of  their  members  had  eliminated  all  of  these  things. 

Ha !    Ha  !    That  is  funny,  ain't  it? 

Now.  then.  Mr.  Keough  in  one  of  A-2's  reports  is  made  to  say  that  the  I.  M. 
U.  [International  Molders'  Union]  could  not  afford  to  get  into  a  fight  over 
the  Bucks  Stove  &  Range  Co.,  because  if  they  didn't  put  these  men  back  to 
work  under  the  conference  agreements,  that  It  would  break  the  conference 
agreements  and  eliminate  and  wipe  out  of  existence  all  conference  agreements. 
Ha  !    Ha  !     Ha  ! 
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Now,  then,  it  Is  going  to  be  my  business  to  run  the  I.  M.  V.  [International 
Molders'  Union]  and  Mr.  Keough  into  that  trap. 

Now,  you  see  why  I  want  a  few  stove  i)eople  educated,  and  if  you  have  any 
courage  lying  around  loose  inject  it  into  these  stove  manufacturers. 

I  don't  think  there  is  anything  you  can  say  about  us  that  will  hurt  in  this 
matter.  You  can  show  them  these  reports  if  you  want  to.  They  know  that 
they  are  being  made,  and  they  know  that  I  know  what  they  are  talking  about 
In  fact  I  was  given  a  quiet  tip  that  if  I  would  just  stop  this  detective  business 
I  would  stop  a  great  deal  of  my  trouble.  Right  there  I  made  up  my  mind  that 
I  would  not  stop  it,  and  if  I  should  make  you  a  suggeston  it  would  be  that  you 
want  to  use  the  reports,  to  use  them  raw.  Don't  put  any  sauce  over  the  rawness 
of  the  proposition  at  all. 

I  think  I  have  succeeded  in  making  it  clear  to  the  I.  M.  U.  [International 
Holders'  Union],  from  its  president  down,  that  I  regard  them  as  an  unscrupu- 
lous, irresponsible  set  of  liara    Enough  said. 

Yours,  very  truly,  J.  W.  Van  Cleave. 

I  want  to  call  your  attention,  gentlemen,  to  the  fact  that  where,  in 
the  letters,  reference  is  made  to  the  reports  of  '*A-2,'''  that  refers  to  a 
particular  operator.  They  do  not  refer  to  their  detectives  by  name, 
they  refer  to  them  by  number.  They  have  their  names  in  their 
offices.  I  have  said  that  I  published  these  letters  of  Mr.  Van  Cleave 
at  the  time,  or  very  shortly  after  the  time,  that  I  received  them.  The 
notices  which  wer^  put  u^  in  the  shop  I  have  with,  me  here.  I  shall 
hand  them  to  the  stenographer,  with  your  permission,  gentlemen. 

Thus  we  see  that  one  side  had  all  the  financial  backing  of  millions 
of  dollars,  with  all  the  subtle  and  direct  influence  that  that  means, 
could  invoke  the  powers  of  legislative,  judicial,  and  secret  cunning 
and  unscupulous  administrative  agencies  to  protect  their  property 
and  profits  and  their  schemes.  The  other  side,  the  workers,  had  such 
power  only  as  collective  action  might  secure;  deprived  of  that  they 
would  be  helpless,  absolutely  at  the  mercy  of  the  paymasters. 

Judge  Anderson  in  his  instructions  to  the  jury  said : 

It  was  not  unlawful  for  the  structural-iron  workers  to  organize  the  union  to 
which  they  belong.  It  is  not  unlawful  for  the  defendants  to  be  members  of  that 
or  any  other  labor  organization.  Men  have  the  right  to  use  their  combined 
power  through  such  organizations  to  advance  their  interests  in  any  lawful  way ; 
but  they  have  no  right  to  use  this  power  in  the  violation  of  the  law.  Organized 
labor  is  not  on  trial  here,  nor  is  the  right  of  labor  to  organize  an  issue;  but 
members  of  labor  organizations  owe  the  same  obedience  to  the  law  and  are 
liable  to  the  siime  punishment  for  its  violation  as  persons  who  are  not  members 
of  such  organizations. 

Contrast  this  with  the  statement  made  bv  Senator  Kern : 

The  prosecution  has  been  directed  more  against  organized  labor  than  against 
the  defendants.  For  that  reason  organized  labor  should  stand  firmly  behind 
them  while  their  case  is  being  appealed.    I  believe  it  will  do  so. 

As  between  these  two  opinions,  knowledge  of  real  conditions  and 
facts  can  lead  to  but  one  conclusion. 

Regardless  of  what  Judge  Anderson,  in  an  assumption  of  impar- 
tiality, declared,  every  effort  was  made  by  the  enemies  of  organized 
labor  to  make  it  appear  that  organized  labor  was  on  trial.  Senti- 
ment has  been  created  among  the  prejudiced  and  those  apart  from 
the  affairs  of  toil  and  industry  that  the  methods  alleged  to  have  been 
practiced  by  some  of  these  structural-iron  workers  prevail  among 
all  organized  labor  and  are  sanctioned  by  all  the  workers.  At  once 
the  harpies,  who  would  snatch  industrial  liberty  from  the  hands  of 
the  toilers,  took  advantage  of  this  sentiment  they  had  created  and^ 
filled  with  a  renewed  sense  of  virtue  and  power,  again  began  the 
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hue  and  the  cry  against  those  "higher  up."  How  these  tireless, 
relentless  foes  of  organized  labor  gloated  over  the  verdict  and  ex- 
ulted in  prospect  of  feeding  fat  the  ancient  grudge  "  they  bear  us ! 
Thus  spoke  Harrison  Grey  Otis,  who  for  20  years  has  fought 
organized  labor: 

This  i8  a  great  blow  for  iiuiuBtrial  freedom.  The  sentences  were  weU 
merited — I  thinlc  rather  light.  But  the  moral  victory  is  great.  Thousands  of 
honest  and  rlght-meauing  uienibers  of  Inbor  unions  should  see  in  the  Indian- 
apolis verdict  a  signal  for  withdrawal  from  the  Gompers  organization. 

Sam  Gompers  is  trembling.  He  hardly  dares  speak.  He  must  see  what  is 
coming.  We  do  not  expect  open  insurrection  in  the  American  Federation  of 
Labor  at  present,  but  how  can  it  help  crumbling?  What  organization  of  human 
beings  Is  capable  of  withstanding  such  a  tremendous  pressure?  It  must  come  to 
pass  that  clean  and  God-fearing  elements  in  labor  unionism  do  the  only  thing 
that  decent  men  can  do — desert  the  standard  of  nitroglycerine  and  slaughter. 

A  great  chapter  of  the  history  beginning  at  Los  Angeles  has  Just  been  written 
at  Indianapolis.  Another  will  be  the  chronicle* of  the  march  of  honest  and  law- 
abiding  union  labor  by  regiments  and  brigades  away  from  the  Gompers  flag  of 
intimidation,  destruction,  violence,  and  sudden  death. 

The  propensity  of  men  to  organize  is  not  to  be  opposed  or  gainsaid,  but 
organized  outlawry  can  not  persist  in  America. 

It  is  not  necessary  that  I  should  take  cognizance  of  this  common 
scold,  Otis,  in  anything  which  he  may  say  against  me  or  against  my 
personality,  my  honor,  or  my  life  work.  I  should  be  perfectly  will- 
ing to  let  the  earnest,  thinking,  liberty  and  humanity  loving  men 
and  women  of  our  time  and  of  the  future  judge  as  between  Otis 
and  me. 

But  attention  should  be  called  to  one  pregnant  sentence  of  truth 
in  the  form  of  a  question,  overshadowed  in  his  harangue  of  calumny 
and  abuse.  He  said:  ^^  What  organization  of  human  beings  is  ca- 
pable of  withstanding  such  a  tremendous  pressure?"  Yes;  what 
organization?  What  organization  except  one  meeting  a  great  human 
need  and  necessity?  What  organization  but  the  trade-union  move- 
ment of  America,  the  American  Federation  of  Labor  ? 

And  there  is  a  cause  why  the  American  labor  movement  is  not  only 
capable  of  withstanding  this  tremendous  pressure  but  has  main- 
tamed  itself  and,  despite  all  the  pressure,  has  grown  in  numbers,  in 
power,  and  influence  for  jgood. 

•  I  may  call  your  attention  to  the  fact  that  here  is  a  chart  showing 
the  growth  of  the  American  Federation  of  Labor  since  its  formation 
in  1881  at  Pittsburgh,  Pa.,  up  to  and  including  the  closing  of  the 
Federation's  fiscal  year  of  1911-12.  I  asked  the  Secretary  of  the 
American  Federation  of  Labor,  Mr.  Morrison,  to  give  me  the  figures 
for  the  last  month  for  which  figures  were  obtainable  of  the  member- 
ship of  the  unions  affiliated  with  the  American  Federation  of  Labor. 
The  last  month  obtainable  at  this  time  was  October,  1912.  I  then 
asked  him  to  furnish  me  with  the  relative  membership  of  1910,  1911, 
and  1912,  and  he  reports  them  to  me  in  these  figures :  October,  1910, 
1,708,487 ;  October,  1911, 1,796,231 ;  October,  1912, 1,937,000. 

This  is  the  membership  of  the  affiliated  unions  of  the  American 
Federation  of  Labor  upon  which  the  organizations  pay  per  capita  tax. 
Those  unemployed  either  by  reason  of  dullness  of  trade,  or  seasonal 
trades,  those  unemployed  by  reason  of  traveling  from  one  part  of  the 
country  to  another,  those  unemployed  by  reason  of  strikes  or  lockouts, 
are  not  enumerated  in  that  table  of  figures. 
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There  are  some  things  which  need  no  proof;  they  are  axiomatic. 
Water  runs  down  hill,  lightning  gashes,  thunder  roars,  the  sun  shines, 
and  so  true  are  the  work  and  the  results  of  the  American  labor  move- 
ment. It  has  lightened  the  burdens  of  the  toilers ;  it  has  made  homes 
brighter,  children  happier.  It  has  graven  itself  on  the  hearts  and 
minds  of  the  working  people,  for  whom  it  has  done  so  much ;  it  has 
touched  the  conscience  of  all  our  people.  The  American  labor  move- 
ment will  continue  to  fulfill  its  mission  in  establishing  justice  and 
good  will  among  men  and  work  for  the  uplift  of  all  humanity. 

This  vicious  and  unwarranted  attack  is  characteristic  of  the  man 
who  owns  and  controls  the  policy  of  a  great  metropolitan  paper — an 
organ  upon  which  many  readers  rel^  n>r  knowledge  of  persons  and 
events.  When  the  controller  of  an  mstrumentality  that  creates  and 
directs  public  opinion,  a  mail  who  should  hold  as  a  sacred  and  invio- 
lable duty  the  aosolutely  unbiased  statement  of  truth,  condescends  to 
such  preversions  and  defaming  insinuations,  what  equality  is  ac- 
corded to  those  injured  to  present  to  the  public  those  things  which 
are  of  vital  importance  to  an  understanding  of  the  toilers'  life  and 
world?  With  all  the  means  for  collecting  and  disseminating  infor- 
mation and  the  accompanying  power  of  molding  public  opinion  in 
the  hands  of  the  ^'  interests,^'  how  can  the  workers  get  a  square  deal  ? 
The  press,  the  telegraph,  the  telephone,  the  cable — all  are  under  cor- 
poration control  and  are  used  against  the  workers  in  their  struggle 
for  industrial  betterment. 

Cooperation  between  these  agencies  is  not  only  national  in  scope, 
but  extends  to  other  countries.  It  is  international  in  concert  and 
influence.  ''The  Thunderer "  (the  London  Times)  in  an  editorial 
Gabled  to  and  published  in  the  New  York  Times  of  December  30, 
1912,  says : 

The  trial  and  the  outcome  can  hardly  fail  to  daniHge  in  tlie  eyes  of  the  Nation 
the  present  organization  of  labor  in  the  United  States  and  the  present  labor 
leaders.  Up  to  the  date  of  McNaniaras*  confessions  Gouii^ers  and  his  fellow 
officials  denounced  the  proceedings  against  them  as  being  the  result  of  an  in- 
famous capitalistic  plot.  That  is  a  familiar  trick  in  cases  of  a  semipolltical 
kind.  It  appears  to  have  been  repeated  by  some  defenders  of  what  is  euphem- 
istically called  "  militant  unionism  "*  ])ending  the  present  trial.  A  complete 
refutation  of  this  insinuation  is  afford^  by  the  evidence. 

Gompers  declared  that  he  and  his  friends  had  been  fooled  by  McNamara,  and 
they  may  repeat  that  they  had  been  fooled  by  the  officers  of  the  Iron  Workers' 
Association.  They  were  invited  to  institute  investigations  into  the  working  of 
their  organizations  after  the  confessions,  bat  they  observed  that  they  did  not 
Bee  the  necessity  for  the  step.  They  may  not  see  it  now,  but  the  public,  we 
Imagine,  will  be  disposed  to  call  insistently  for  an  inquiry  and  to  view  with 
suspicion  and  resentment  any  attempt  to  prevent  or  impede  it. 

We  have  more  tJian  once  expressed  our  belief  that  reforms  in  the  labor  legis- 
lation of  the  United  States  were  desirable  and  inevitable.  That  enables  us  with 
all  the  greater  freedom  to  record  our  detestation  of  the  crimes  which  certain 
labor  leaders  have  committed  and  sanctioned  and  which  others  provoked  and 
paUiated,  and  to  affirm  our  conviction  that  these  are  not  the  means  which  will 
Induce  the  American  people  to  modify  their  laws. 

And  yet  here  is  another,  the  redoubtable  detective,  William  J. 
Bums,  who  has  so  long  and  patiently  pursued  his  "  investigations  " 
of  organized  labor,  insistently  declaring  his  intentions  to  g|et  the  men 
•^higher  up."  By  covert  insinuation,  in  conversations,  interviews, 
and  public  lectures  he  has  tried  to  make  it  appear  that  all  his  trails 
led  directly  to  the  headquarters  of  the  American  Federation  of 
Labor  and  that  its  officers  knew  of  all  '^plots''  to  use  violence  and 
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acquiesced  in  them.  Though  he  has  talked  long  and  loud,  not  one 
scintilla  of  evidence  has  he  produced  to  show  that  officers  of  the 
American  Federation  of  Labor  had  any  knowledge  of  such  alleged 
misuses  of  union  organizations  or  funds,  or  in  anj  way  approved 
them.  Though  we  have  defied  him  ana  given  hmi  every  oppor- 
tunity to  prove  his  assertions,  still  without  producing  proofs  he 
continues  his  clamoring,  hoping  that  by  frequent  reiterations  his 
charges  will  take  on  the  semblance  of  truth. 

Ajmr  the  verdict  of  the  jury  in  Indianapolis,  in  St.  Louis  he  gave 
an  interview  to  the  press,  in  which  he  said  in  part : 

"The  conviction  of  38  of  the  40  men  tried  at  Indianapolis  does  not  mean 
that  the  investigation  of  the  dynamite  cases  are  ended  by  any  means/'  said 
Detective  William  J.  Bums  to-day.  "Two  of  the  leaders,  Olaf  A.  Tveitmoe 
and  Frank  M.  Ryan,  have  been  landed,  but  there  are  other  leaders — men  higher 
up — ^and  they  are  being  investigated  and  will  continue  to  be  investigated  until 
every  act  of  their  criminal  careers  has  been  laid  bare.    •    ♦    •  " 

Detective  Bums  was  asked  if  he  expected  to  continue  to  aid  the  Government 
in  the  prosecution  of  the  dynamiting  cases  still  pending  and  in  bringing  other 
cases. 

**  Yes,"  was  the  detective's  emphatic  reply.  "  The  Government  will,  I  think, 
keep  this  investigation  in  progress  until  every  vestige  of  the  dynamiting  crimes 
have  been  uncovered  and  the  men  guilty  of  the  crimes  brought  to  justice. 

"  Even  though  there  may  not  be  a  conviction  of  all  the  men  and  all  of  the 
leaders,  some  of  whom  are  not  yet  under  Indictment,  their  connection  with  the 
conspiracy  will  be  shown  and  the  effect  will  be  as  salutary  as  though  there 
were  convictions  in  every  case. 

"  Just  as  every  act  of  the  men  so  far  tried  has  been  laid  bare  in  the  presenta- 
tion of  the  cases,  so  will  the  acts  of  the  men  higher  up,  who  are  not  yet  indicted, 
be  laid  bare,  and  when  the  light  of  publicity  is  thrown  on  their  conduct  their 
influence  will  be  destroyed  and  the  public  good  will  be  served." 

It  is  the  leaders  against  whom  Burns  has  been  most  active,  and  it  is  to  bring 
the  "  men  higher  up  "  before  the  bar  of  justice  that  he  is  most  eager. 

"  If  I  had  the  final  say  in  this  matter,"  he  continued,  "  I  would  gladly  pardon 
every  man  of  the  88  convicted,  save  Tveitmoe  and  Ryan,  to  get  the  other  leaders 
like  them  and  the  men  higher  up,  whom  we  will  get  yet.  I  think  the  conviction 
of  the  men,  even  if  they  do  not  actually  go  to  the  penitentiary  for  a  single  day, 
will  have  a  salutary  effect  on  men  who  believe  in  this  sort  of  a  warfare." 

Do  you  not  note  again  the  familiar  insinuation?  Bight  heartily 
did  he  speak  those  words.  To  seek  to  attach  to  honest,  honorable 
men  crimes  of  which  they  have  publicly  declared  themselves  innoc*ent, 
and  to  try  to  fasten  upon  the  organizations  which  mean  so  much  to 
industrial  freedom  and  the  promotion  of  social  justice  the  ignominy 
of  violent  methods  and  the  use  of  terror,  is  infamous.  But  it  is  a 
thousand  times  more  infamous  to  seek  to  do  such  wrong  merely  that 
workers  may  be  more  easily  exploited,  that  they  may  be  helpless 
before  the  greed  of  organized  cai)ital.  Truly,  the  toilers  were  ever 
the  oppressed  class,  but  this  conspiracy  to  deprive  them  of  the  means 
to  deiend  themselves  is  most  heartless  of  all. 

But  what  of  this  man  Bums?  Have  you  read  what  the  United 
States  Attorney  General,  Mr.  Wickersham,  has  officially  said  of  him  ? 
Have  you  read  his  report  to  the  President  of  the  United  States,  Mr. 
Taft,  as  to  his,  Bums^s,  conduct  in  the  Oregon  cases  ?  Do  you  know 
that  the  President  felt  obliged  to  issue  a  pardon  to  men  convicted 
upon  false  evidence  preparra  by  this  man  Bums  and  juries  packed 
by  him?  When  the  newspapers  published  a  brief  account  of  the 
President's  pardon  of  Willard  N.  Jones  they  simply  hinted  that  the 
pardon  was  based  upon  a  report  made  to  the  President  by  Attorney 
General  Wickersham  showing  Bums's  unlawful  and  crooked  methods. 
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It  seemed  to  me  that  there  was  more  than  that  which  was  published, 
and  I  wrote  a  letter  to  the  President,  of  which  the  following  is  a 
copy  : 

Washington,  D.  C,  June  H).   1912. 

I>EAB  Sir:  I  have  read  with  iinusiial  liitereBt  the  press  reports  of  the  pardon- 
ing of  Mr.  Jones  in  the  land  cases.     I  would  esteem  it  a  very  great  favor  if  you 
would  have  sent  to  me  a  copy  of  the  report  In  the  case,  upon  which  you  issued 
the  pardon. 
Thanliing  you  in  advance  for  your  courtesy.  I  remain, 
Very  respectfully,  yours, 

Samuel  Gompebb, 
PrcHiilcnt  American  Federation  of  Labor. 
Hon.  William  H.  Taft, 

President  of  the  United  States, 

White  House,  Washington,  D.  C. 

To  which  I  received  the  following  reply  from  the  President : 

The  White  House, 
Washington,  June  11,  1912. 
My  Deab  Mb.  Gompebs:  I  have  yours  of  June  10.     I  have  great  pleasure  in 
sending  you  a  copy  of  the  full  report  in  the  case. 

Sincerely,   yours,  Wm.  H.  Taft. 

Mr.  Samuel  Gompebs, 

SOI  O  Street  NW.,  Wasfiington,  D.  C. 

Mr.  Chairman  and  gentlemen,  I  have  here  the  original  copy  which 
the  President  inclosed,  and  which  he  marks  as  an  inclosure.  There  is 
nothing  to  identify  it  as  an  inclosure,  other  than  the  fact  that  it  bears 
the  printed  name  of  Mr.  Wickersham,  signed  "  Attorney  Greneral."  I 
published  the  report..  Within  a  few  days  after  the  communication, 
riding  on  a  train  to  New  York — ^that  is,  on  the  3d  of  July,  1912 — I 
met  Mr.  Wickersham  and  the  Secretary  of  Commerce  and  Labor,  Mr. 
Nagel,  in  the  car.  I  asked  Mr.  Wickersham  whether  he  had  read 
the  editorial  in  the  July  issue  of  the  American  Federationist  in  which 
I  quote  my  letter  to  the  President,  the  President's  reply,  and  the 
inclosure,  being  the  report  of  Mr.  Wickersham  to  the  President.  He 
read  it,  and  tnen  Secretary  Nagel  read  it.  May  I  ask  that  you 
gentlemen  read  this?  The  language  is  of  such  a  character  that  I 
prefer  not  to  read  it  at  this  time. 

Senator  Root.  Will  you  hand  a  copy  to  the  stenographer,  Mr. 
Gompers  ? 

Mr.  Gompers.  Yes,  sir. 

The  following  is  the  report  referred  to  by  Mr.  Gompers : 

[In  the  matter  of  the  application  for  pardon  of  Wlllard  N.  Jonea.] 

Washington,  May  10,  1912, 

The   PRKSIDENT. 

Sib:  On  March  1.  1911,  you  comuiiitetl  the  sentences  of  Willnrd  N.  Jones  in 
effect  to  four  months'  Imprisonment  In  the  county  jail  and  to  pay  a  fine  of 
$12,000.  On  March  16  you  received  a  telegram  from  H.  H.  Schwartz,  formerly 
C^hief  of  Field  Service  of  the  General  liand  Office,  charging  irregularities  in  the 
filling  of  tlie  Jury  box  from  which  grand  jurors  and  petit  Jurors  were  drawn 
in  the  Jones  cases,  and  also  in  the  trial  of  the  cases,  and  pursuant  thereto  you 
directed  a  further  investigation  to  be  made  and  that  the  execution  of  the 
penalty  be  deferred  until  the  Investigation  be  completed.  Shortly  thereafter 
additional  papers  were  filed  to  sustain  the  charge,  and  a  report  was  received 
from  United  States  Attorney  McCourt  with  which  he  transmitted  additional 
papers  formerly  belonging  to  William  J.  Bums,  detective,  which  were  found  in 
the  United  States  Attorney's  office.  All  of  these  were  sent  to  you  April  24, 
3911.  with  a  statement  that  I  thought  enough  facts  were  submitted  to  throw  a 
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very  decided  doubt  upon  the  fairness  and  impartiality  in  tlie  nietliod  of  selecting 
the  jury  and  that  in  my  opinion  it  would  not  be  just  to  allow  a  man  to  be  sent 
to  prison  as  the  result  of  a  trial  before  a  jury  procured  in  the  manner  in  which 
It  was  shown  by  the  papers  the  jury  by  which  Jones  was  tried  was  selected.  I 
stated  further  that  the  papers  also  tended  strongly  to  show  an  atmosphere  sur- 
rounding the  whole  prosecution  which  was  hardly  consonant  with  the  impartial 
administration  of  justice.  I  referred,  however,  to  the  fact  that  the  papers  had 
not  been  submitted  to  Mr.  Francis  J.  Heney,  the  attorney  who  conducted  the 
prosecution  and  who  was  at  that  time  in  California,  and  recommended  in  view 
of  the  delay  which  would  result  from  securing  a  statement  from  Mr.  Heney, 
that  the  sentence  be  commuted  so  as  to  relieve  the  defendant  from  actual  im- 
prisonment, of  if  you  desired  Mr.  H^iey's  statement  before  acting,  that  the 
Iiapers  be  transmitted  to  him  for  an  expression  of  his  opinion  concerning  the 
Xioints  of  criticism.  On  April  28,  1911.  you  replied  saying  that  you  believed  the 
execution  of  the  sentence  should  be  withheld  until  the  papers  had  been  sub- 
mitted to  Mr.  Heney  for  comment  and  answer. 

Mr.  Heney 's  report,  a  lengthy  document  covering  77  pages,  dated  May  23, 
1911,  was  received  by  the  department  June  28,  1911.  Mr.  Heney  disclaims  any 
knowledge  of  the  matters  charged,  offers  explanations  and  conjectures  regard- 
ing the  alleged  irregularities,  and  expresses  the  firm  conviction  that  the  charges 
are  baseless.  I  read  the  statement  and  referred  it  to  the  pardon  attorney,  direct- 
ing him  to  look  over  the  rei)ort  carefully  and  also  the  papers  and  documents 
which  had  been  received  since  your  prior  action  on  the  case,  and  requested 
him  to  inform  me  whether  or  not  in  his  opinion  there  was  anything  in  the 
papers  which  should  modify  the  conclusions  shown  in  Mr.  Heney*s  report  This 
the  pardon  attorney  attempted  to  do.  On  August  2^,  1911,  he  informed  mo 
that  he  had  practically  completed  the  preparation  of  his  report,  and  although 
he  had  reached  a  fairly  satisfactory  conclusion,  there  were  matters  which  he 
could  not  settle  with  absolute  certainty  from  the  papers  before  him  and  said 
that  he  thought  it  desirable  the  department  should  have  at  least  some  state- 
ment from  Mr.  Bums;  that  he  had  in  my  absence  caused  a  telegram  to  be  sent 
to  Mr.  Burns  inquiring  how  he  obtained  possession  of  the  lists  of  names  which 
were  in  the  possession  of  Capt.  Sladen  and  Jury  Commissioner  Bush  prior  to 
the  filling  of  the  jury  box,  to  which  Mr.  Burns  replied  that  there  was  no  truth 
whatever  in  the  statements  that  Capt.  Sladen  or  the  jury  commissioner  had 
furnished  him  with  advance  lists  of  pro8i)ective  jurors,  and  stating  that  he 
would  look  up  data  and  furnish  the  department  with  a  complete  report  of  his 
connection  with  the  matter,  which  was  entirely  straight  and  honorable;  that 
he  expected  to  be  in  Washington  within  a  short  time  and  would  then  make  a 
report,  and  answer  interrogatories  by  anyone  interested.  Thereupon  I  directed 
the  pardon  attorney  to  delay  the  completion  of  the  report  until  he  had  seen 
Mr.  Bums.  Mr.  Burns,  however,  did  not  make  his  report,  or  come  to  the  de- 
partment for  months  afterwards,  although  repeatedly  communicated  with  about 
the  matter. 

The  papers  received  up  to  this  time  and  reviewed  by  the  pardon  attorney  in 
connection  with  Mr.  Heuey*8  lengthy  rei)ort  were  so  voluminous  that  the  imrdon 
attorney's  brief  had  reached  nearly  80  pages.  He  delayed  the  completion  of  his 
i*eiK)rt  styled  "  Supplemental  report "  until  October  10,  and  then  closed  it  with 
p  statement  that  he  did  not  think  any  fair  or  proper  conclusion  could  be  arrived 
at  until  the  department  had  I'eceived  a  complete  statement  from  Mr.  Bums, 
and  that  it  might  be  necessai'y  to  receive  statements  from  others  connected  with 
the  prosecution;  and  in  view  of  the  size  to  which  his  report  had  grown  he 
thought  it  would  be  well  to  make  the  result  of  his  further  investigations  the 
subject  of  another  communication.  This  he  has  done,  styling  it  "  Second  sup- 
plemental report."  It  is  well  that  he  has  done  so  and  that  he  has  delayed  his 
repoit  until  this  time,  as  the  department  is  now  in  receipt  of  such  further  in- 
formation in  documentary  form  that  there  Is  little  left  to  conjecture  as  to  what 
actually  transpired  regarding  the  filling  of  the  jury  box  and  the  correctness  of 
the  charges  made  by  petitioner  and  his  friends.  Fortunately  this  evidence  is  of 
such  a  character  that  it  will  not  be  necessary'  for  you  to  follow  very  carefully 
the  line  of  reasoning,  conjecture,  and  comparison  of  documents  and  reports  re- 
ceived, which  otherwise  would  have  been  required  in  order  to  reach,  I  think,  a 
thoroughly  satisfactory  and  convincing  idea  of  what  actually  transpired. 

Nor  is  it  necessary  to  review  the  offenses  of  which  Jones  was  convicted,  for 
the  reason  that  if  the  charges  made  by  him  are  true  it  matters  little  what  the 
offense  was:  he  should  not  be  required  to  serve  a  day  of  imprisonment  or  be 
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otherwise  published.  The  facts  relating  to  the  conviction  are,  however,  fully 
set  forth  in  my  former  report,  which  is  sent  herewith. 

It  is  charged  by  the  defendant  and  his  friends  that  William  J.  Bums,  who 
was  investigating  Jurors  for  Mr.  Francis  J.  Heney,  as  stated  by  the  latter  In  a 
communication  to  me  dated  August  23,  1911,  sent  his  agents  throughout  the 
several  counties  from  which  names  of  jurors  had  been  taken  for  the  purpose  of 
filling  the  Jury  box.  and  had  these  proposed  Jurors  investigated  prior  to  the 
time  the  box  was  filled.  It  Is  claimed  that  these  agents  reported  to  Burns,  and 
that  he  was  able  In  some  way  to  control,  and  did  control,  the  selection  of  names 
that  went  into  the  Jury  box;  that  in  this  way  the  Jury  box  was  filled  with 
names  of  persons  predisposed  to  convict,  to  wit,  Democrats,  Populists,  Social- 
ists, and  Republicans  belonging  to  what  is  known  as  the  Simon  faction,  who 
were  antagonistic  to  the  so-called  Mitchell  faction  of  the  Republican  party,  to 
which  Jones  and  the  persons  prosecuted  belonged,  and  that  none  of  the  per- 
sons objectionable  to  Burns  were  selected.  It  is  also  claimed  that  offenses 
against  the  public-land  laws  were  of  such  common  occurrence  by  reason  of  the 
lax  methods  employed  by  the  Government  officials,  or  even  by  their  acquiescence, 
that  very  many  people  in  that  section  of  the  country  had  made  themselyes  liable 
to  conviction  and  punishment  under  a  strict  Interpretation  of  the  law ;  and  that 
the  prosecution,  through  intimidation  by  threats  of  indictment  and  conviction, 
compelled  witnesses  both  before  the  grand  Jury  and  petit  Juries  to  testify 
falsely,  and  that  witnesses  did  testify  falsely  in  the  Jones  and  other  cases. 
These  charges  have  been  substantially  proven,  particularly  those  relating  to 
the  irregularities  in  the  filling  of  the  Jury  box. 

The  dcpnrtment  hns  in  its  possession  tlie  original  reports  of  Bums*s  agents 
to  him  and  those  assisting  him  regarding  the  names  of  proposed  Jurors,  which 
reports  were  made  prior  to  the  filling  of  the  box.  Some  of  the  comments  upon 
these  names  were  as  follows :  "  Convictor  from  the  word  go."  "  Socialist. 
Antl-Milchell."  "  Convictor  from  the  word  go;  Just  read  the  indictment.  Popu- 
list.'* "  Think  he  is  a  Populist.  If  so,  convictor.  Good  reliable  man."  "  Con- 
victor. Democrat.  Hates  Hermann."  "Hidebound  Democrat.  Not  apt  to  see 
any  good  in  a  Republican."  "Would  be  apt  to  be  for  conviction."  -^He  is  apt 
to  wish  Mitchell  hung.  Think  he  would  be  a  fair  Juror."  "Would  be  very 
likely  to  convict  any  KepuhUcnn  politlciiui.*'  "Convictor."  "Would  convict 
Christ."  "  Convict  Christ  Populisc."  "  Convict  auy(»ne.  Democrnt."  Bunis*s 
favorite  way  of  describing  an  unsatisfactory  Juror  was  to  designate  him  as  a 

"  e— n  of  a  b h,"  and  lists  are  checked  as  "  S.  B.,"  "  S.  B.."  etc.    Attached 

to  the  Polk  County  list,  found  among  Bums*s  paper,  is  a  slip  bearing  the 
following  indorsement :  "  Pat  McArthur  checked  all  on  Polk  County  list  who 
were  good ;  checked  on  said  list  for  s — s  of  b s»" 

The  department  also  has  l^unis's  original  statements  of  adversely  reported 
names,  some  In  his  own  liandwriting,  others  typewritten.  Evidently  Burns,  or 
some  one  for  him,  had  gone  over  the  reports  received  and  picked  out  the  bad 
reports  and  had  them  typewritten.  This  was  done  county  by  county,  with  the 
exception  of  Multnomah  County,  coacemlng  which  reports  are  meager,  and  In 
practically  ever>'  instance  all  of  the  names  on  these  lists  were  left  out,  and 
occasionally  were  the  only  names  Wft  out  from  a  particular  county,  unless  the 
name  bore  a  circular  chc'ck,  which  indicated  that  although  the  name  tippetired 
opon  the  list  yet  for  some  reason  the  proposed  Juror  would  be  satisfactory,  llie 
conclusion  is  obvious.  11  would  have  been  a  remarkable  coincidence  for  the 
Jury  commlRKlonei*s  to  have  select»»d  for  rejection  even  from  one  county  only 
the  names  which  were  reported  ur»ou  adversely  and  which  had  been  collected 
and  typewritten  as  above  stated,  but  when  the  situation  obtains  with  substan- 
tial uniformity  throughout  all  of  the  counties,  save  one.  it  is .  impossible  to 
reach  any  other  conclusion  than  that  Bums  in  some  way,  either  with  or  with- 
out the  actual  knowledge  of  the  Jury  commissioners,  caused  the  selections  to 
be  made  in  conformity  with  his  wishes. 

In  view  of  the  high  regard  in  which  Capt.  Sladen  and  the  Jury  commissioner 
were  held  and  the  positive  statements  made  regarding  the  probity  of  these  men, 
I  am  disposed  to  regard  It  as  improbable  that  they  really  understood  the  nature 
or  the  extent  of  what  was  being  done,  but  there  is  abundance  of  evidence,  in 
my  judgment,  to  show  that  the  work  was  probably  done  by  Bums  acting  in 
collusion  with  Marsh,  who  was  deputy  clerk  at  the  time.  It  Is  noticeable  that 
the  positive  statements  of  denial  are  chlefiy  in  tlie  nature  of  an  assertion  that 
neither  Capt.  Sladen  noi*  the  Jury  commissioner  could  have  been  implicated  in 
the  affair.  Even  Bums,  in  his  first  telegram,  does  not  reply  directly,  but  says 
that  there  is  no  tmth  in  the  statements  that  Capt.  Sladen  or  Bush  furnished 
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him  with  the  information;  and  Mr.  Marsh's  emphatic  statements  have  been 
largely  of  a  similar  nature.  Indeed,  some  of  the  information  which  Mr.  Burns 
secured,  and  secured  so  promptly,  it  would  seem  could  not  have  been  obtained 
In  any  other  way. 

It  is  impracticable  to  go  into  all  the  details  of  the  corroborating  evidence  on 
this  point,  but  if  theree  were  any  doubt  regarding  Bums's  connection  with  the 
affair  and  what  he  actually  accomplished  it  would  seem  to  be  set  at  rest  by  his 
own  telegram  in  cipher  to  Mr.  W.  Scott  Smith,  then  secretary  to  Hon.  E.  A. 
Hitchcock,  the  then  Secretary  of  the  Interior,  on  August  19,  1909,  the  very  date 
the  Jury  box  was  filled  and  on  which  the  grand  jury  was  drawn.  The  depart- 
ment has  this  original  telegram.     It  reads  as  follows: 

"  Jury  commissioners  cleaned  out  old  box  from  which  trial  jurors  were  se- 
lected and  put  In  600  names,  every  one  of  which  was  investigated  before  they 
were  placed  in  the  hox.    This  confldentiiU," 

In  addition  to  this  an  affidavit  was  received  on  the  32th  instant  from  C.  N. 
McArthur,  who  was  one  of  Burns's  n gents  in  the  field  and  afterwards  speaker 
of  the  House  of  Representatives  of  Oregon.  Mr.  McArthur  makes  a  complete 
disclosure  of  the  whole  situation  which  leaves  no  possible  ground  for  doubt. 
Among  other  things  he  states  that  on  or  about  July  25,  1£^5  (the  jury  box 
was  filled  August  17,  1905),  Burns  telephoned  to  him  that  he  wished  to  see 
bim  in  the  district  attorney's  office,  and  while  there,  and  in  the  presence  of 
I'Yancls  J.  Heney,  Burns  handed  him  a  typewritten  list  and  said,  as  nearly  as 
Mr.  McArthur  can  remember:  "  Here,  Mac,  is  a  list  of  prospective  jurors  from 
several  counties.  Take  it,  weed  out  the  s — s  of  b — s  who  will  not  vote  for 
conviction  and  return  it  to  me  as  soon  as  possible,  for  we  are  going  to  make  up 
a  new  jury  box,  and  we  want  to  be  sure  that  no  man's  name  goes  into  the  box 
unless  we  know  that  he  will  convict,  for  by  G— d  we  are  going  to  *  get '  Wil- 
liamson this  time,  you  can  bet  your  sweet  life,  and  we  will  send  this  whole 
d — d  outfit  to  jail  where  they  belong.  We  are  going  to  'stack  the  cards'  on 
them  this  time."  Mr.  McArthur  states  that  he  became  indignant  and  told 
Bums  that  such  methods  as  he  proposed  were  altogether  improper  and  that 
no  self-respecting  man  could  be  a  iHirty  to  them,  and  Bums  replied:  "Any 
methods  are  justifiable  in  dealing  with  the^e  s — s  of  b — s."  He  states  fur- 
ther that  on  or  about  September  1,  1905,  he  met  Burns,  and  the  latter  said  to 
him :  "  Well,  Mac,  "we  weeded  out  the  s — s  of  b — s,  at  least  I  think  we  did, 
and  we  will  'get'  Williamson  this  time,  and  by  G--d  we  will  get  the  whole 
d — d  crowd.  Old  Sladen  kicked  like  h — ^1  because  my  men  worked  the  lists 
over  before  they  went  to  the  jury  commissioners,  but  it  didn't  do  the  old  s — n 
of  a  b — ^h  any  good  and  the  corrected  lists  went  in  anyhow." 

Mr.  McArthur,  it  is  to  be  remembered,  was  one  of  Burns's' agents  and  fur- 
nished many  of  the  reports  which  are  on  file  in  the  department.  He  claims, 
however,  that  he  did  so  with  great  reluctance  and  under  duress  and  after  much 
persuasion.  He  does  not  state  the  nature  of  the  duress,  but,  I  am  informed,  is 
willing  to  do  so  if  you  insist. 

There  are  also  on  file  affidavits  of  persons  who  claim  that  they  were  induced 
through  intimidation  and  threats  to  testify  falsely  in  the  Jones  case.  Such 
representations  in  the  absence  of  other  corroborating  evidence  would  not  be 
entitled  to  very  great  weight,  but  when  it  is  considered  how  emphatic  have  been 
Mr.  Burns's  denials  and  his  statements  that  the  whole  thing  is  a  {issue  of 
falsehoods  from  beginning  to  end,  it  is  apparent,  notwithstanding  these  denials, 
that  the  prosecution  very  probably  resorted  to  intimidation  of  witnesses  also. 

In  line  with  these  practices  it  is  further  shown  that  one  of  the  defendants, 
with  Jones,  a  man  named  Sorensen,  while  he  was  presumptively  being  tried 
by  the  Government,  was  in  the  active  employment  of  Burns  and  received  com- 
[lensation  from  the  Government  under  the  name  of  George  Edwards.  In  this 
way  Burns  kept  tab  on  Jones,  and  the  latter,  relying  upon  Sorensen  because 
he  was  a  fellow  defendant,  accepted  as  jurors  persons  to  whom  he  would  other- 
wise have  objected. 

I  need  not  go  further  in  a  recital  of  the  high-handed  outrageous  conduct  on 
the  part  of  officers  of  the  prosecution  in  these  casea  The  Government  can  not 
properly  countenance,  nor  is  it  expedient  in  these  times  of  attacks  upon  courts 
and  the  judicial  system  of  the  United  States,  for  it  to  lend  its  approval  to  any 
such  procedure.  In  the  light  of  the  facts  as  they  appear  from  the  documents 
and  reports  before  the  department,  it  does  not  seem  to  me  that  any  person 
convicted  of  land  frauds  by  a  jury  drawn  from  the  box  referreil  to  had  a  fair 
and  impartial  trial. 


1086  LIMITING  FEDERAL  INJUNOTIONS. 

For  this  reason  I  feel  It  my  duty  to  ndvise  j-oii  that  in  my  judjpneut  WlMard 
N.  Jones  should  receive  a  full  and  unconditional  pardon.  In  this  connection  I 
should  say  that  Mr.  Burns  has  been  {i^ven  the  fullest  opportunity  to  make  a 
statement.  The  pardon  attorney  went  to  New  Yorlc  and  interviewed  him  by 
appointment,  but  could  not  obtain  a  statement  from  him,  though  he  informed 
Mr.  Bums  that  he  had  with  him  all  of  the  documents  that  had  been  filed  and 
would  be  glad  to  show  him  every  one  and  receive  what  comment  he  had  to 
make.  Thomas  B.  Neuhausen,  Bums's  right-hand  man  in  the  Inyestigation 
and  also  closely  connected  with  Mr.  Heney  in  the  prosecution  of  the  cases,  has 
l)een  given  an  opportunity  to  make  a  statement,  the  pardon  attorney  informing 
him  of  the  nature  of  the  representations  made  and  the  documents  filed  and 
indicating  the  conclusions  to  which  the  documents  unanswered  and  unexplained 
must  lead.  No  reply  has  been  received.  Such  statements  as  have  been  secured 
are  of  an  evasive  character  or  are  directly  contrary  to  the  documentary  evi- 
dence before  the  department.  Even  Judge  Gilbert  has  submitted  an  explanatioa 
of  his  former  emphatic  statement  denying  that  the  charges  made  could  be  true. 
The  course  of  the  Executive,  however,  seems  to  me  to  be  clear,  and  that  is,  he 
can  not  countenance  the  methods  emploj'ed  in  the  prosecution  of  these  cases  by 
requiring  an  enforcement  of  the  sentence  imposed  in  the  Jones  case;  and  I 
think,  also,  for  the  same  reason  a  pardon  should  be  granted  to  Franklin  P. 
Mays,  although  my  impression  is  that  the  man  is  really  very  guilty  and  de^ 
serving  of  punishment. 
Respectfully, 

Geosgg  W.  Wiokebsham. 

Attorney  General. 

Mr.  GoMPERS.  Well,  we  have  been  investigated  from  the  first  in- 
sinuation that  the  enemies  of  our  movement  made  to  get  the  men 
^*  higher  up,"  and,  because  of  their  directly  and  indirectly  connecting 
my  name  with  the  men  supposedly  "  higher  up,"  I  have  declared  my 
readiness  at  any  time  to  submit  for  examination  by  any  representa- 
tives of  constituted  authority,  or  by  a  committee  of  any  respectable 
body  of  citizens,  every  document,  paper,  or  account,  financial  or 
otherwise.  I  have  challenged,  and  now  challenge,  any  of  our  enemies 
to  show  that  there  has  been  any  unlawful  conduct  or  any  connection, 
direct  or  remote,  with  any  violence  in  connection  with  any  labor  con- 
troversy or  otherwise.  Mr.  Frank  Morrison,  secretary  of  the  Ameri- 
can Federation  of  Labor,  was  summoned  to  appear  before  the  grand 
juiy.  He  took  with  him  not  only  all  the  financial  accounts  and  trans- 
4ictions  of  the  American  Federation  of  Labor,  but  his  own,  and  after 
a  thorough  scrutiny  and  investigation  they  were  returned  to  him 
and  are  now  at  our  office.  Not  a  scintilla  of  evidence  or  suspicion 
of  wrongdoing  could  be  discovered;  not  a  scintilla  existed  or  exists. 

Let  me  call  your  attention  to  another.  John  Kirby,  Jr.,  president 
of  the  National  Manufacturers'  Association,  delivered  himself  of  these 
sentiments  characteristic  of  his  sane,  well-poised  method  of  speech 
and  attitude  of  mind : 

The  ending  of  this  trial  may  be  said  to  be  the  end  of  the  third  act  in  the  legal 
l>attle  to  bring  to  justice  the  perpetrators  of  the  "crime  of  the  century,"  the 
first  act  being  the  trial  and  ci>nfession  of  the  McNamaras  and  the  second  the 
trial  of  a  dangerous  man  for  jury  bribing.  Just  how  many  acts  the  drama 
will  consist  of  can  not  at  present  be  determined,  but  will  depend  upon  circum- 
stances growing  out  of  developments  thus  far  proved  and  their  relation  to  the 
sentences  imposed.  The  fourth  act,  however,  is  staged  for  January  6,  at  Jam 
Angeles,  when  Clarence  Darrow  is  slated  to  be  put  on  trial  the  second  time  for 
bribing  a  juror  In  the  McNamara  trial,  and  in  which  trial  it  Is  to  be  hoped 
there  will  be  no  miscarriage  of  justice  tending  to  impugn  the  integrity  of  our 
Jury  system  or  the  potency  of  our  courts  to  deal  with  the  crime  and  to  mete 
out  justice  In  full  measure,  especially  in  cases  which  involve  the  principles  upon 
which  organized  society  depends  for  its  security. 

The  results  of  these  trials  and  the  record  of  organised  crime  which  they  have 
laid  bare  to  the  world  ought  to  be  sufficient  to  seal  the  mouths  of  all  would-be 
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phllanthropUts  who  hnve  exposed  their  simplicity  by  defendinji^  organizations 
of  individuals  and  their  corrupt  leaders  who  indorse  or  malse  possil)le  a  condi- 
tion of  aniirchy  and  violence  such  as  have  been  revealed  by  these  trials. 

Moreover,  if  the  Federal  Congres^is  enacts  the  legislation  so  long  and  per- 
sistently demanded  by  the  officials  of  the  American  Federation  of  T^bor  and 
indorsed  by  the  Democratic  Party  in  platforms  of  1908  and  1912  to  further  the 
cause  and  destructive  purposes  of  the  men  sentenced  at  Washington,  Ix>s  An- 
geles, and  IndianaiJolis,  and  those  hidden  behind  the  scenes  and  at  present  out 
of  the  law's  reach,  but  just  as  guilty,  the  faith  in  our  Government  to  protect 
not  only  its  citizens  in  the  right  to  life,  liberty,  and  the  pursuit  of  happiness, 
but  its  own  very  existence,  will  be  impaired  and  confidence  and  hope  in  our 
Christian  civilization  shattered. 

If  the  party  now  in  control  of  the  affairs  of  this  Nation  stands  squarely  and 
honestly  for  the  preservation  of  orderly  society  supported  by  orderly  and  stable 
government  it  will  waste  no  more  time  in  considering  such  vicious  and  an- 
archic measures  as  the  Clayton  anti-injunction  and  contempt  bills  which  passed 
the  House  at  the  last  session  and  are  now  pending  in  committee  in  the  Senate. 
There  is  now  no  longer — ^and,  for  that  matter,  there  never  was — ^a  leg  to  stand 
upon  for  the  favorable  consideration  of  such  measures,  and  their  further  con- 
sideration can  scarcely  be  viewed  by  an  enlightened  people  in  any  light  other 
than  a  cowardly  willingness  to  prevent  the  triumph  of  justice. 

I  want  to  call  your  attention  right  here  to  something  I  have  not 
noticed  before,  but  which  shows  the  animus  of  the  gang  of  them — 
to  associate  my  name  and  my  personality  and  my  course  and  conduct 
with  the  charges  of  great  crimes,  you  will  observe  he  says — 

to  further  the  cause  and  destructive  puriwses  of  the  men  sentenced  at  Wash- 
ington, Los  Angeles,  and  Indianai)olis. 

The  men  sentenced  in  Washington  are  John  Mitchell,  Frank  Mor- 
rison, and  myself — sentenced  upon  the  charge  that  we  were  guilty 
of  contempt  of  court  in  publisiiing  and  printing  and  speaking  of 
things  which  the  court  held  we  were  enjoined  from  doing,  and 
which  we  proposed,  and  propose,  to  have  as  a  test  case  before  the 
judicial  tribunals  of  our  country.  This  Kirby,  singing  in  siren 
chorus  of  the  ghouls  of  society,  couples  this  jail  sentence  in  Wash- 
ington of  Mitchell,  Morrison,  and  myself  with  the  sentences  of  men 
upon  the  charge  of  great  criminal  acts.  As  to  coupling  men  and 
men,  that  matters  little  to  me ;  but  the  idea  he  is  trying  to  convey  to 
the  mind  of  the  public  is  that  they  have  reached  the  men  higher  up, 
men  in  the  labor  movement,  in  the  American  Federation  of  Labor, 
who  are  equally  guilty  with  all  others  cliarged — ^guilty  of  heinous 
crimes. 

This  statement  by  the  authorized  spokesman,  Mr.  Kirby,  for  those 
banded  in  opposition  to  labor  organizations,  reveals  that  the  attack 
upon  labor  is  not  only  economic  and  legal  but  is  also  political. 

You  will  see  that  I  have  quoted  the  worst  enemies  of  organized 
labor,  my  most  conspicuous  and  relentless  enemies,  men  who  would, 
if  they  could,  send  me  to  jail  or  consign  me  to  the  gallows.  I  have 
not  even  referred  to  the  regard,  respect,  or  confidence  of  my  friends, 
of  the  men  and  women  who  believe  in  me,  my  work,  and  my  motives. 
But,  pray,  will  anyone  point  to  a  single  act,  aye,  to  a  single  utter- 
ance, of  my  worst  enemies,  of  a  constructive,  liberty-loving,  humani- 
tarian character?  Anybody  can  be  a  man  hunter;  anybody  can  be 
a  negative  force ;  anybody  can  be  a  nobody. 

Not  only  is  the  attack  directly  against  organization,  but  also 
against  all  subsidiary  effortvS  the  workers  are  making  to  protect  them- 
selves. Mr.  Kirby  particularly  seeks  to  discredit  labor's  efforts  to 
secure  the  passage  of  the  Clayton  anti-injunction  and  contempt  bills, 
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stigmatizing  them  as  ''vicious"  and  ''anarchistic."  It  is  indeed  a 
cowardly  attempt  to  projudice  public  opinion  a^inst  a  legitimate 
effort  even  by  legislative  enactment  and  other  lawful  means  to  secure 
to  the  toilers  their  rights  and  greater  freedom.  Thus  far  govern- 
ment, the  organization  of  society,  has  been  dominated  and  deter- 
mined by  the  stronger  forces — wealth  and  possession — for  their  own 
interests;  now  the  toilers,  the  wealth  proaucers,  make  the  demand 
upon  society  that  they  be  accorded  equal  rights  and  opportunities 
with  those  who  have  so  long  controlled  all.  Tne  workers  will  be  con- 
tent with  nothing  less. 

The  lawyers  who  undertook  the  work  of  defending  the  men  accused 
of  the  alleged  dynamiting  conspiracy  were  treated  with  scant  cour- 
tesy in  court.  The  judge  by  insinuation  endeavored  to  discredit 
their  work.  In  questioning  one  of  the  prisoners  before  pronouncing 
his  sentence,  he  said :  "  I  am  doing  so  because  I  don't  believe  you  have 
had  the  deienseyou  ought  to  have  had.  That's  why  I  am  ques- 
tioning you."  Why  did  not  this  just  and  upright  judge  see  to  it 
that  the  accused  was  receiving  justice  during  the  trial  beiore  convic- 
tion? Is  not  that  the  duty  of  the  judge?  Why  wait  until  the  trial 
was  over-and  then  heap  condemnation  upon  the  defendant's  lawyers? 

Senator  Root  (the  time  being  11.55  a.  m.).  Mr.  Gompers,  the  Sen- 
ate meets  at  12  o'clock.    Are  you  nearly  through  ? 

Mr.  Gompers.  I  am  not,  Mr.  Chairman.  I  would  like  to  continue 
and  finish  this.  But  all  I  have  said  to  you  this  morning  and  what 
I  have  read  to  you  has  no  more  relevancy  to  this  bill  under  consider- 
ation than  anything  these  lawyers  have  said.  But  I  am  called  upon 
to  sav  what  I  have  said  because  of  the  attempts  of  these  ghouls  to 
eat  the  very  vitals  out  of  my  associates  and  myself,  who  have  tried 
to  do  our  best  as  men  and  American  citizens.  I  want  to  submit  an 
argument,  if  I  may  have  the  opportunity  of  so  doing.  I  would  be 
perfectly  willing  to  hand  this  to  the  stenographer  and  let  it  go  in 
unread. 

Senator  Root.  The  balance  of  the  paper  from  which  you  have  been 
reading  may  be  submitted  to  the  stenographer,  and  may  go  into  the 
record  as  if  you  had  completed  the  reading. 

Mr.  Gompers.  Mr.  Chairman,  I  did  not  want  to  argue  the  thing 
longer  than  I  feel  I  ought  to.  There  has  no  new  argument  been  pre- 
sented to  the  bill  that  has  not  been  presented  before  the  House  Com- 
mittee on  the  Judiciary.  There  has  been  no  new  point  brought  up, 
even  in  this  bill,  and  I  want  to  consider  this  either  before  the  com- 
mittee or,  if  you  will  permit,  I  will  hand  it  to  the  stenographer  as 
though  delivered.  I  would  not  want  it  to  appear  as  having  been 
handed  in  and  then  put  in  such  type  as  if  quoted,  and  men  of  mature 
years  and  thinking  men  deprived  of  the  opportunity  of  reading  it. 

Mr.  Root.  Mr.  Gompers,  we  are  quite  willing  to  do  that,  l)ut  I 
think  it  is  better  that  you  should  make  your  argument  before  the 
committee.  We  would  like  to  hear  you,  and  we  can  give  you  another 
hearing  Friday  morning  at  10  o'clock. 

Mr.  Gompers.  That  will  be  entirely  agreeable. 

Mr.  Gompers  thereupon  submitted  the  following : 

Even  District  Attorney  Miller  unconsciously  expressed  his  opinion 
as  to  the  "fairness"  of  the  trial.  Note  this  remark  of  his:  "This 
man  Farrell  is  one  of  the  least  guilty  of  them  all,  and  if  he  had  had 
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the  proper  legal  advice  he  might  have  been  found  not  guilty." 
What,  forsooth,  is  the  duty  of  a  prosecuting  attorney '(  Is  he  merely 
to  prosecute,  to  use  all  of  his  skill  and  legal  ability  to  obtain  convic- 
tions, irrespective  of  whether  the  State  accords  justice  or  injustice? 
Is  he  intrusted  with  power  and  responsibility  merely  to  win  his  case, 
or  to  see  to  it  that  the  people's  courts  do  justice  to  one  and  all? 

One  of  the  lawyers  for  the  State  denounced  the  leading  counsel  for 
the  defense  because  he  was  professionally  associated  with  those 
charged  with  the  djnamiting  conspiracy  and  because  he  pleaded  their 
case.  If  the  law  insures  to  each  and  every  person  a  fair  trial  and 
proper  defense,  can  it  be  dishonorable  or  unfitting  to  serve  in  the 
capacity  of  coimsel  to  even  the  most  miserable  creature?  And  what 
higher  duty  could  there  be  than  assisting  in  the  administration  of 
justice  ? 

Unable  to  attack  the  American  Federation  of  Labor  directly,  Wal- 
ter Drew,  well  known  as  the  counsel  for  the  National  Erectors'  Asso- 
ciation, who  has  long  sought  to  injure  every  labor  organization,  now 
seeks  the  more  subtle  method  of  dismemberment.  With  the  exultant 
note  of  one  who  thinks  victory  within  his  grasp  he  demands : 

Now  that  the  dynamiters  have  been  found  guilty,  the  pressing  question  of 
the  hour  is,  what  is  the  American  Federation  of  Labor  going  to  do? 

This  union,  the  International  Association  of  Bridge  and  Structural  Iron 
Workers,  is  a  member  of  the  American  Federation  of  Labor.  Frank  M.  Ryan 
is  one  of  the  members  of  the  executive  council  of  the  federation  by  virtue  of 
his  office  as  president  of  the  union. 

The  entire  executive  board  of  the  union,  with  the  exception  of  one,  has 
been  found  guilty  of  conspiracy.  Is  the  American  Federation  of  Labor  going 
to  retain  this  union  in  its  membership?  Does  the  federation  think  of  the  duty 
devolved  upon  it  by  having  a  member  of  its  family  convicted  in  this  fashion? 

Will  organized  labor  repudiate  the  Structural  Iron  Workers' 
Union  and  leave  them  helpless  and  at  the  mercy  of  organized  capital 
and  insatiable,  uncurbed  greed  for  profits?  Such  a  course  might 
win  the  praise  of  the  pharisaical  and  unmerciful  good,  but  those 
with  the  love  of  humanity  in  their  hearts  will  join  in  the  pledge  to 
sustain  and  strengthen  the  Bridge  and  Structural  Iron  Workers' 
Union. 

Men  can  not  hold  places  of  responsibility  and  trust,  men  can  not 
be  in  positions  to  exert  great  influence  for  the  welfare  of  those  in- 
trusted to  their  keeping,  without  incurring  opposition  and  encounter- 
ing temptations  to  betray  the  trust.  But  the  man  who  would  neglect, 
pervert,  or  betray,  who 'would  do  aught  but  give  the  best  that  is  in 
him  to  protect  and  advance  the  rights  and  interests  intrusted  to 
him,  in  order  to  secure  his  own  ease,  protection,  and  advancement,  is 
unworthy  of  confidence  or  respect.  Though  detectives  hound  us, 
though  threats  be  hurled  at  us,  though  charges  and  insinuations  assail 
us  from  all  sides,  vet  will  we  fight  on  for  the  liberty  and  betterment 
of  those  who  do  the  world's  work  and  pay  the  price  of  our  civiliza- 
tion with  their  blood  and  bodies,  yea,  verily,  with  their  very  souls. 
Men  who  would  ease  the  weltschmerz  must  not  fear  criticism  and 
opposition,  prosecution  or  persecution. 

Though  all  censure  those  whom  men  may  deem  guilty  of  dynamite 
conspiracy,  none  feel  the  terrible  consequences  of  the  Indianapolis 
trial  more  keenly  than  the  men  of  organized  labor.     There  have 
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been  added  heartache  and  sorrow  to  our  already  heavy  burdens.  The 
men  accused  and  sentenced  can  not  suffer  the  penalties  alone — upon 
them  and  all  workingmen  fall  the  suffering  and  penalty.  But  wnat 
of  the  conspiracy  of  organized  capital — ^the  conspiracy  to  murder  the 
liberty  of  the  toilers,  to  tear  from  them  thp  means  of  protection  by 
which  they  have  bettered  their  condition,  to  leave  them  bare  and 
defenseless  in  the  competitive  struggle?  Is  not  such  a  conspiracy 
sufficiently  dastardly  to  incur  some  odium?  Should  the  conspirators, 
with  their  hands  stained  with  the  life-blood  of  men's  ambition,  hap- 
piness, liberty,  be  accorded  nothing  but  honor,  power,  respectability  ? 
Should  they  be  allowed  to  continue  to  manipulate  the  powers  of 
government,  the  administration  of  justice,  until  the  oppressed  find 
the  burden  intolerable?  More  wise  it  is  to  seek  social  justice  while 
yet  we  may.  The  judge  who  presided  at  the  trial  realized  one  of 
the  issues — ^government  by  injunction — lawless,  autocratic,  irre- 
sponsible exercise  of  governmental  authority,  according  privileges 
to  the  strong  and  denying  justice  to  the  weak. 

Thereupon,  at  12.05  o'clock  p.  m.,  the  committee  adjourned  until 
Friday,  January  10,  1913,  at  10  o'clock  a.  m. 


FRIDAY,  JANUARY  10,  1913. 
SUBCX)MMITTEE  OF  THE  COMMITTBB  ON  THE  JUDICIARY, 

TjNrrBD  States  Senate, 

Washington^  D.  C. 

The  subcommittee  met,  pursuant  to  adjournment,  at  10  o'clock  a.  m. 
Present:  Senators  Root  (chairman)  and  Sutherland. 
Senator  Root.  You  may  proceed,  Mr.  Gompers. 

ADDITIONAL  STATEMENT  OF  SAMTTEL  OOHFEKS,  PRESIDENT  OF 

THE  AMEBICAN  FEDERATION  OF  LABOB. 

Mr.  GrOMPERs.  Mr.  Chairman  and  gentlemen  of  the  committee, 
what  I  desire  to  jjresent  inunediately  I  have  in  writing,  and,  desirous 
of  conforming  with  the  suggestion  of  the  committee  at  the  meeting 
last  Monday,  1  should  be  very  glad  to  hand  it  in  without  reading,  3 
it  may  appear  as  having  been  read. 

Senator  Root.  I  think  there  is  no  reason  why  that  should  not  be 
done,  Mr.  Gompers,  subject,  however,  of  course,  to  examination  by 
the  committee.  Sometimes  opinions  of  persons  who  appear  before 
committee  and  the  opinions  of  the  committees  differ  as  to  what  ought 
to  be  said,  so  that  I  think  that  always  in  such  cases  there  should  be 
reserved  to  the  committee  the  right  to  examine  the  matter  afterwards, 
and  to  exclude  anything  which  seems  to  the  committee  ought  to  be 
excluded. 

Mr.  Gk)MPER8.  Of  course,  from  such  a  decision  there  can  be  no  dis- 
sent, and  I  should  say,  Mr.  Chairman  and  gentlemen  of  the  committee, 
that  if  anything  which  I  should  offer  or  incorporate  in  my  remarks 
at  any  time  were  found  either  untrue  or  unprofitable,  I  should  feel 
not  only  that  exclusion  would  be  justified,  but  I  should  feel  myself 
censured  and  unworthy  of  appearing  before  a  committee  of  the 
Congress  of  the  United  States. 
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Mr.  Chairman  and  gentlemen  of  the  committee,  in  the  effort  to 
make  their  case  appear  as  formidable  as  possible,  attorneys  repre- 
senting the  various  employers'  associations  have  used  every  species  of 
arg^iment  before  this  conmiittee  that  has  seemed  to  them  helpful  to 
their  cause. 

They  have  not  hesitated  to  draw  snap  conclusions  and  tried  to  make 
them  appear  as  incontrovertible  facts,  apparently  believing  thereby 
to  take  advantage  of  this  committee,  or  at  least  expecting  that  the 
time  of  this  committee  would  be  so  thoroughly  occupied  with  many 
pressing  matters  of  state  that  they  would  not  have  time  or  oppor- 
tunity to  analyze  their  statements.  I  herewith  call  to  your  attention 
a  most  glaring  instance  of  this  kind. 

On  June  13,  1912,  Mr.  Greorge  F.  Monaghan,  an  attorney  repre- 
senting the  National  Founders'  Association,  made  a  statement  before 
this  committee  in  which  he  made  special  effort  to  minimize  the  im- 
portance of  the  organized  labor  movement.  He  quoted  statistics  and 
drew  conclusions  therefrom  which,  upon  their  face  and  as  presented, 
were  sure  to  have  a  misleading  effect.  He  tried  to  show  jou  that  tiie 
number  of  persons  who  are  connected  with  the  organizations  of  labor 
is  a  very  small  percentage  of  the  total  of  persons  engaged  in  gainful 
occupations.  In  fact,  he  would  have  you  think  it  is  a  negligible 
quantity.    He  said : 

"  Let  us  realize  the  fact  that  in  the  United  States  there  are,  accord- 
ing to  reports  by  the  Bureau  of  Labor,  approximately  30,000,000 
men,  women,  and  children  engaged  in  gainful  occupations.  That,  of 
course,  is  all-embracing.  There  are  2,000,000  men  united  in  organ- 
ized labor,  including  all  the  unions  of  the  United  States.  The  vast 
majority  of  men  working  at  trades,  working  at  agriculture,  working 
at  manual  pursuits,  are  not  organized,  and  a  large  proportion  ox 
these  men  who  might  join  labor  organizations  have  not  done  so." 

STATISTICS  ON  ORGANIZATIONS  OF  LABOR  FAIRLY  PRESENTED. 

In  order  that  these  data  may  be  presented  completely  and  orderly, 
I  have  deemed  it  essential  to  take  from  the  census  reports  a  summary 
which  can  be  clearly  seen  and  readily  understood.  For  instance,  on 
page  86,  table  21,  oi  the  Twelfth  Census  report  on  "  Occupations,"  it 
Ls  stated  that  in  the  year  1909  the  whole  number  of  persons  (men, 
women,  and  children)  engaged  in  gainful  occupations  was  29,073^233. 

These  occupations  were  grouped  under  five  grand  divisions, 
namely : 


Pursuits  or  occupations. 


(1)  Agricultural 

(2)  Professional  servictt 

(3)  Domestic  and  personal  services 

(4)  Trade  and  transportation 

(5)  Mannlacturlng  and  mechanical 


Number 
engaged. 


10.381.765 
1.258,538 
5.580,fi57 
4.766.964 
7.085.309 


Percentage 
of  whole 
number 
engaged. 


35.7 
4.3 
19.2 
16.4 
24.4 
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In  the  first  division,  or  those  engaged  in  agricultural  pursuits, 
some  3,000,000  persons  are  enrolled  in  the  Farmers'  Educational  and 
Cooperative  Union  of  America  and  the  American  Society  of  Equity. 
This  shows  that  nearly  29  per  cent  of  the  persons  engaged  in  agri- 
cultural pursuits  are  members  of  industrial  and  economic  organiza- 
tions. 

The  second  division,  namely,  "  professional  persons,"  comprises 
those  engaged  in  law,  medicine,  dentistry,  academies,  hospitals,  and 
ministers.  Of  course,  everybody  is  familiar  with  the  fact  that  prac- 
tically all  divisions  of  professional  service  are  very  thoroughly  or- 
ganized. 

In  the  third  group,  namely,  "  domestic  and  personal  service,"  the 
millions  engaged  follow  a  multitude  of  occupations,  very  largely  of  a 
personal  character  concerning  which  it  is  not  necessary  to  go  into 
details  to  explain  other  than  to  say  that,  to  the  great  misfortune  of 
persons  so  employed,  organization  and  united  action  for  protective 
purposes  has  not  yet  become  attainable. 

In  the  two  remaining  divisions,  namely,  "trade  and  transporta- 
tion "  and  "  manufacturing  and  mechanical,"  it  will  be  noted  that 
11,852,273  persons  are  engaged  in  gainful  occupations,  or  about  40 
per  cent  of  the  grand  total  (29,073,233).  The  organizations  of  labor 
affiliated  with  the  American  Federation  of  Labor,  and  the  railroad 
brotherhoods,  find  their  field  of  opportunity  among  these  two  latter 
groups  of  persons  engaged  in  gainful  occupations. 

The  total  membership  of  the  several  organizations  of  labor  is  about 
2,500,000  at  the  present  time,  or  about  18  per  cent  of  these  two 
groups,  and  among  such  persons  so  employed  organizations  of  labor 
may  be  made  effective.  I  leave  this  subject  with  you  without  making 
special  reference  to  the  hundreds  of  thousands  of  persons  employed 
by  great  corporations,  such  as  the  express  companies,  the  Tobacco 
Trust,  the  Harvester  Trust,  the  Steel  Trust,  the  Sugar  Trust,  the 
Cordage  Trust,  the  great  ramifications  of  the  textile  industry  and  the 
many  thousand  employees  of  large  department  stores,  in  which  the 
slightest  effort  for  organization  among  the  persons  so  employed  is 
sufficient  to  penalize  and  forever  blacknst  them. 

Neither  do  I  make  detailed  reference  to  the  hundreds  of  thousands, 
maybe  millions,  of  individuals  who  are  engaged  in  minor  lines  of 
transportation,  such  as  local  teamsters  and  private  express  wagon 
drivers.  If  these  were  all  deducted,  it  would  be  seen  more  reaailv 
that  those  who  speak  for  the  organized  workers  do  so  with  under- 
standing and  authority. 

Ijet  me  respectfully  call  the  attention  of  the  committee  to  a  more 
correct  way  in  which  such  comparisons  should  be  made,  so  that  the 
proportional  number  of  persons  connected  with  the  organizaticHis  of 
labor  by  trades  and  industries  may  be  more  easily  and  readily  com- 
prehended. 

Early  in  the  year  1912, 1  had  occasion  to  prepare  a  table  showing 
the  proportion  of  persons  connected  with  the  organizations  of  labor 
in  comparison  with  the  total  number  engaged  in  certain  occupations 
in  several  large  cities  in  the  United  States.  That  table  I  herewith 
present  and  include  in  my  statement.  It  shows  that  in  a  large  num- 
Der  of  occupations  the  proportion  of  persons  so  engaged  who  are  con- 
nected with  organizations  of  labor  runs  from  60  to  IW)  per  cent. 
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Proportion  of  members  of  orffanizations  of  labor  in  com/parison  with  total 
persons  engaged  in  the  stated  occupations  in  cities  of  Neto  York,  Chicago,  San 
Francisco,  and  8t.  Louis, 


Occupations. 


Asbestos  workers 

Bakers  and  confectionery 

Barbers 

Billposters 

Blacksmiths 

Boiler  makers 

Bookbinders 

Boot  and  shoe  workers 

Brewery  workmen 

Brickmakers 

Bricklayers 

Bridge  and  structural  iron  workers 

Carpenters  and  Joiners 

Carriage  and  wagon  workers 

Cement  workers 

Cigar  makers 

Cap  makers 

Commercial  telegraphers 

Compressed  air  workers 

Coopers 

Electrical  workers 

Elevator  constructors 

Engineers,  stationary 

Firemen,  stationary 

Foundry  employees 

Freight  handlers 

Garment  workers  (men's  wear) 

Garment  workers  (ladies') 

Glass  bottle  blowers 

Granite  cutters 

Grinders  (pocketknife) 

Hatters 

Hod  carriers  and  building  laborers. 

Horseshoers 

Lathers 

Lithographers 

Lonssnoremen 

Ifacninists 

Marble  workers 

Metal  polishers 

Metal  workos  (sheet) 

Molders 

Musicians 

Painters  and  paperhangers 

Pattern  makers 

Pavers  and  curb  setters 

Photo-engravers 

Piano  and  organ  workers 

Plate  printers 

Plasterers 

Plumbers,  steam  and  gas  fitters . . . 

Post-office  clerks 

Printers 

Printing  pressmen 

Railroad  telegraphers 

Railway  car  repairers 

Railway  clerks 

Railway  employees  (street) 

Roofers 

Saw  smiths 

Seamen 

Slate  roofers 

Stage  employees 

Sterotypers  and  electrotypers 

Stonecutters  (soft) 

Stove  mounters 

Switchmen  and  railroad  brakemen 

Tailors  (costumers) 

Teamsters 

Tile  layers  (encaustic) 

Locomotive  firemen 

Locomotive  engineers 

Railway  conductors 


Percentage  organised  in  the  cities  of— 


New 
York. 

Chicago. 

San  Fran- 
cisco. 

Percent, 

PereeiU. 

Percent. 

90 

100 

100 

25 

25 

25 

25 

26 

60 

100 

100 

100 

60 

60 

90 

60 

80 

90 

60 

70 

80 

50 

50 

50 

100 

100 

100 

None. 

40 

50 

98 

98 

96 

50 

75 

90 

90 

90 

90 

30 

30 

30 

60 

80 

90 

30 

30 

50 

30 

30 

30 

25 

25 

25 

90 

90 

90 

50 

60 

80 

50 

60 

75 

100 

100 

100 

30 

50 

75 

25 

40 

60 

30 

30 

30 

30 

50 

60 

70 

75 

80 

65 

70 

75 

100 

100 

100 

100 

100 

100 

85 

85 

85 

80 

90 

90 

90 

90 

90 

40 

70 

70 

80 

90 

90 

80 

80 

80 

75 

75 

90 

40 

60 

90 

100 

100 

100 

50 

50 

50 

75 

75 

90 

40 

60 

90 

60 

75 

80 

75 

76 

75 

40 

60 

90 

60 

60 

60 

98 

98 

98 

35 

35 

35 

100 

100 

100 

100 

100 

100 

98 

98 

98 

98 

98 

98 

80 

80 

80 

95 

95 

95 

90 

90 

90 

40 

75 

80 

30 

50 

75 

30 

95 

50 

80 

80 

80 

80 

80 

80 

70 

70 

90 

90 

90 

90 

95 

95 

95 

95 

95 

95 

98 

98 

98 

30 

60 

76 

85 

85 

85 

45 

45 

45 

60 

70 

80 

100 

100 

100 

95 

95 

95 

95 

95 

95 

96 

95 

95 

St.  Louis. 


Percent. 
90 
25 
25 

100 
60 
60 
76 
50 

100 
60 
98 
76 
90 
30 
60 
30 
30 
26 
90 
90 
60 

100 
60 
40 
30 
40 
60 
56 

100 

100 
86 
80 
90 
60 
80 
80 
75 
76 

100 
50 
75 
76 
85 
76 
76 
60 
98 
36 

100 

100 
98 
98 
80 
95 
90 
75 
75 
90 
80 
80 
70 
90 
95 
96 
98 
76 
85 
45 
76 

100 
96 
9S 
96 
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GROWTH  OP  THE  AMERICAN  FEDERATION  OF  LABOR* 

It  is  well  that  I  should  place  in  the  record  some  facts  and  figures 
relative  to  the  growth  of  the  organizations  directly  affiliated  to  the 
American  Federation  of  Labor  since  its  organization  in  1881. 

The  several  trades  organizations  which  formed  the  federation 
unions  at  that  time  continued  in  round  numbers  about  47,000  mem- 
bers. 

Other  organizations  came  in  and  all  grew  and  prospered,  so  that 
by  1897  the  total  had  increased  to  264,825. 

I  present  a  table  which  shows  the  average  membership  of  the 
American  Federation  of  Labor  from  1897  to  1912 : 


Year  ending  Sept.  30— 


1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 


Member- 
ship. 


264.825 

278,016 

349.422 

548.321 

787,5.37 

1,024,399 

1,465,800 

1,676,200 


Year  ending  Sept.  30— 


1905. 
1906. 
1907. 
1908. 
1909. 
1910. 
1911. 
1912. 


Member- 
ship. 


1.494,300 
1,454.200 
1.538.970 
1,586.885 
1,482,872 
1,562,112 
1.761,835 
1.770,145 


I  also  wish  to  show  a  gratifying  growth  of  the  federation  during 
the  last  three  years,  from  1909  to  1912,  and  to  call  attention  to  the 
very  impressive  fact  that  in  spite  of  all  attacks  which  the  men  of 
labor  have  had  to  endure  during  this  period,  the  spirit  and  successes 
of  the  organizations  connected  with  the  American  Federation  of 
Labor  have  appealed  so  strongly  to  the  still  .unorganized  that  they 
have  unhesitatingly  joined  these  organizations  of  their  trades. 

Orowth  of  the  American  Federation  of  Labor  from  1909  to  1912. 


Year  ending  Oct.  31— 


1909 
1910 
1911 
1912 


Member- 
ship. 


1,526.975 
1.708,487 
1,796,231 
1,937.271 


Mr.  GoMPERS.  In  addition  to  that,  Mr.  Chairman,  I  have  here  a 
table  of  figures,  and  a  few  introductory  remarks,  regarding  the  acci- 
dents in  industry  as  officially  established ;  accidents  which  are  largely 
preventable,  occurring  through  ignorance  and  greed  on  the  part  of 
the  employers  of  labor. 

The  matter  referred  to  is  printed  in  the  record  in  full,  as  follows : 

ACCIDENT  STATISTICS. 


Your  attention  is  called  to  the  meat  number  of  accidents  occurring 
annually  to  men  of  labor,  and  wnile  I  have  not  been  able  to  secure 
the  statistics  of  all  the  States  of  the  Union,  I  present  herewith  the 
statistics  of  accidents  in  industry  from  such  official  State  reports  as  I 
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have  been  able  to  secure,  and  I  might  say  that  there  are  but  15  States 
of  the  Union  that  have  laws  requiring  employers  to  report  accidents 
to  responsible  State  officials : 

COLORADO. 

KlUed  : 

1909 89 

1910 319 

IOWA. 

Fatal  accidents  from  Jan.  1,  1910,  to  Dec.  31,  1911__^ 28 

Nonfatal  accidents  during  the  years  1910  and  1911 2,742 

ILLINOIS. 

For  the  calendar  year  1908  there  were  3,018  accidents;  o^  these, 
624,  or  17.4  per  cent,  were  fatal,  and  2,494,  or  82.6  per  cent,  were  non- 
fatal. I  have  been  unable  to  secure  the  statistics  for  the  years  1909, 
1910,  1911,  and  1912. 

* 

KENTUCKY. 

Total  number  of  accidents  for  1903  was  300 ;  of  these,  13  were  fatal. 

Mr.  Andrew  B.  Ludwig,  chief  factory  inspector  for  the  State  of 
Kentucky,  in  writing  his  report  in  December,  1903,  had  this  to  say : 

"While  the  law  does  not  especially  provide  for  the  collecting  of 
such  statistics,  yet  I  consider  it  proper  and  essential  in  order  to 
guard  against  the  repetition  of  such  accidents  in  the  future,  if  such 
accidents  occurred  through  carelessness  on  the  part  of  factory  owners 
by  not  providing  the  proper  safety  devices  for  their  employees.  The 
record  of  fatal  and  serious  accidents  occurring  as  a  result  of  un- 
guarded or  imperfectly  guarded  machinery  has  demonstrated  to  ms 
the  propriety  of  insisting  that  manufacturers  shall  protect  all  un- 
guarded machinery.'' 

KANSAS. 

Total  number  of  accidents  for  the  vear  1910  was  482 ;  of  these  69 
were  fatal. 

MINNESOTA. 

Accidents : 

1905 840 

1906 , 1,043 

1907 1,388 

1908 1,09« 

1909 1, 59* 

The  average  number  of  accidents  for  these  five  years  was  about 
1,200  a  year.  During  the  year  1910  the  number  of  accidents  reported 
to  the  Bureau  of  Laoor  increased  700  per  cent — from  1,200  to  8,400. 
For  tJie  second  statistical  year,  1911,  8,364  reports  have  been  received. 

During  the  year  1910,  the  first  year  in  which  the  present  law  was  in 
operation,  vigorous  efforts  were  made  to  secure  more  accurate  acci- 
dent reports,  for  prior  to  the  passage  of  this  law  the  managers  of 
great  industrial  institutions  were  reluctant  to  report  the  accidents 
occurring  in  their  plants;  hence  the  increase  of  the  reported  acci- 
dents for  the  second  statistical  year — 1911. 
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It  must  be  said  to  the  great  credit  of  the  State  of  Minnesota  that 
it  has  the  most  complete  system  and  best  law  to  compel  the  reporting 
of  industrial  accidents  of  all  such  laws  in  existence,  and,  in  my  opin- 
ion, this  law  should  be  used  as  a  model  for  a  uniform  law  in  the 
several  States. 

MISSOUBI. 

Total  number  of  industrial  accidents  for  the  year  1909  was  731,  of 
which  68  proved  fatal. 

MICHIGAN. 

« 

Number  of  accidents  in  the  year  1909  was  101,  of  which  6  were 
fatal. 

NEW   TOBK. 

During  1911  a  total  of  44,551  accidents  was  reported.  According  to 
these  figures  it  appeal's  that  about  4  per  cent  of  all  persons  employed 
in  factories  were  injured  during  the  year. 

OKLAHOMA. 

The  number  of  accidents  in  factories  and  workshops  for  the  year 
ending  June  30, 1911,  was  135,  of  which  5  were  fatal. 

PENNSYLVANIA. 

Many  accidents  of  various  natures  occurred  in  some  of  the  indus- 
trial occupations  of  the  State.  In  1910,  as  reported  by  their  manage- 
ment, there  were  47,946  of  a  nonfatal  nature  and  1,381  which  termi- 
nated fatally,  or  altogether  49,326. 

TEXAS. 

Industrial  accidents  for  the  year  1910  were  2,820;  34  of  these 
proved  fatal. 

WISCONSIN. 

During  the  period  from  July  1,  1911,  to  June  30,  1912,  there  were 
5,241  accidents  reported;  of  thi.s  number  112  were  fatal. 

Having  thus  shown  you  some  of  the  penalties  the  men  and  women 
of  labor  suffer  in  the  general  industries  of  the  States,  as  reported  by 
responsible  officials  of  12  State  governments,  I  now  respectfully  call  ^ 
to  your  attention  the  mortality  and  accident  records  of  four  large 
industries : 

(1^  Mortality  statistics  of  the  bridge  and  structural  iron  workers, 

(2)  Railway  employees  killed  and  injured. 

(3)  Fatalities  in  coal  fields. 

(4)  Accidents  in  the  iron  and  steel  industry. 

You  will  observe  that  I  have  quoted  from  reliable  authorities  and 
furnished  data  from  the  latest  reports  and  that  I  have  carefully  re- 
frained from  covering  too  long  a  period. 

Surely  you  will  agree  with  me  when  I  say  that  this  awful  record  is 
sufficient  to  stagger  humanity. 
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MORTALITY  STATISTICS  OF  THE  BRIDOE   AND  STRUCTURAL   IRON    WORKERS. 

The  number  of  deaths  of  men  engaged  in  the  bridge  and  structural 
iron  industry  is  most  appalling,  as  is  shown  by  an  analysis  of  the 
statistics  compiled  at  the  general  office  of  the  Structural  Iron  Work- 
ers' Union.  No  other  industry,  as  far  as  can  be  ascertained,  shows 
as  great  a  death  rate  as  that  which  occurs  annually  in  the  construc- 
tion of  towering  buildings,  the  building  of  great  expansion  and  sus- 
pension bridges  and  other  hazardous  work  performed  by  those  en- 
gaged in  the  bridge  and  structural  iron  industry.  And  while  the 
statistics  I  now  quote  are  from  the  reports  of  the  organized  workers 
in  the  bridge  and  structural  iron  industry,  I  earnestly  believe  that 
the  mortality  rate  is  far  greater  among  the  unorganized  workers  of 
this  craft.  My  belief  is  founded  on  the  following  report  by  Mr.  John 
Mitchell,  who  made  a  very  thorough  and  exhaustive  investigation 
of  the  conditions  that  prevailed  in  the  construction  of  the  great  ex- 
pansion bridges  over  the  East  River  in  the  year  1910 : 

"  During  recent  years  three  great  bridges  have  been  built  by  New 
York  City  across  the  East  River,  which  divides  Manhattan  from 
I-iong  Island.  For  all  practical  purposes  these  bridges  are  the  same 
in  construction,  and  in  their  building  approximately  the  same  num- 
ber of  men  were  employed.  However,  two  of  them  were  built  by 
union  workmen  and  one  by  nonunion  men.  In  the  building  of  the 
Manhattan  bridge,  upon  which  union  labor  was  employed,  there 
occurred  one  death  and  three  injuries;  in  the  building  of  the  Wil- 
liamsburg bridge,  upon  wliich  union  labor  was  employed,  five  deaths 
occurred ;  while  in  the  building  of  the  Blackwell's  Island  bridge,  upon 
which  nonunion  labor  was  employed,  55  fatal  accidents  occurred. 

"These  statistics  all  go  to  show  that  our  trade  unions  have  been 
efficacious  in  protecting  the  life  and  limb  of  the  workman,  just  as 
they  have  been  potential  in  securing  for  him  higher  wages,  shorter 
hours,  and  improved  conditions  of  life  and  labor. 

"Not  only  have  the  unions  protected  the  workmen  from  violent 
deaths  and  mangled  limbs,  but  they  have  been  effective  in  protecting 
the  health  and  longevity  of  their  members;  but  encouraging  and 
significant  as  these  figures  and  statements  appear,  there  is,  never- 
theless, a  great  force  lacking. 

"  Even  the  best  conditions  existing  in  the  United  States  do  not 
compare  favorably  with  ccmditions  existing  in  foreign  countries, 
because  in  foreign  countries  the  efforts  of  the  unions  are  supple- 
mented by  the  activities  of  the  State." 

I  do  hope  that  at  an  early  day  legislation  will  be  enacted  by  which 
the  Government  of  the  United  States  will  be  enabled  to  obtain 
promptly  accurate  reports  of  all  accidents  to  the  workers  occurring 
in  the  industries  of  the  country. 

In  the  report  of  the  Solicitor  of  the  Department  of  Commei-ce  and 
Labor,  dated  October  28,  1912,  it  is  shown  that  under  the  Govern- 
ment employees'  compensation  for  injuries  act  17,000  accidents  oc- 
curred between  August  1,  1908,  and  December  1,  1911,  notwithstand- 
ing the  fact  that  when  we  asked  Congress  for  this  legislation  certain 
Government  officials  and  representatives  said  that  there  were  but 
very  few  accidents  happening  to  workmen  in  the  Government  employ, 
and  that  fatal  accidents  were  unknown. 
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There  is  an  average  of  20  deaths  per  month  in  the  membership  of 
the  Bridge  and  Structural  Iron  Worters'  Union,  of  which  80  per  cent 
are  caused  by  accidents  while  at  work. 

The  average  bridge  and  structural-iron  worker  dies  before  reaching 
the  age  of  35  years;  10  per  cent  of  the  recorded  deaths  are  those  of 
young  men  under  21  years  of  age.  Five  per  cent  die  of  disease  con- 
tracted from  exposure  to  inclement  weatner. 

The  proportion  of  injured  to  killed  is  6  to  1. 

There  is  a  larger  percentage  of  fatalities  among  bridge  and  struc- 
tural-iron workers  tnan  in  any  other  craft. 

Out  of  1,050  deaths  reported  there  were  92  under  25  years  of  age, 
170  between  the  age  of  25  and  30,  187  between  30  and  35,  788  whose 
average  age  was  35  years,  and  61  over  50  years  of  age. 

A  review  of  these  statistics  will  show  that  it  is  imperative  that 
young  men  entering  upon  the  career  of  a  bridge  and  structural-iron 
worker  must  be  physically  perfect,  and  because  of  the  hazardous 
nature  of  their  work  they  must  be  men  of  nerve  and  courage.  This 
means  that  the  young  men  engaged  in  bridge  and  structural-iron 
work  are  being  sacrificed  in  the  interests  of  modern  construction. 

These  statistics  further  show  that  few  of  the  men  engaged  in  the 
bridge  and  structural-iron  industry  ever  reach  the  age  of  50  years, 
and  indicate  that  those  who  do  are  retired  as  useless  long  before  they 
reach  the  age  of  50,  as  modern  construction  methods  demand  the 
services  of  y.oung  men. 

The  work  of  a  bridge  and  structural-iron  worker  is  the  most  haz- 
ardous occupation  in  the  world.  When  the  men  start  to  work  in 
the  morning  they  take  their  lives  in  their  hands  and  never  feel  sure 
but  that  beiore  night  they  may  be  lying  on  a  hospital  cot  or  on  a  slab 
in  a  morgue. 

RAILROAD  EMPLOYEES  KILLED  AND  INJURED. 

For  many  years  representative  members  of  the  railroad  brother- 
hoods and  the  American  Federation  of  Labor  appeared  before  con- 
gressional committees  and  asked  for  a  statute  making  it  compulsory 
for  common  carriers  to  report  to  the  Interstate  Commerce  Commis- 
sion all  accidents  resulting  in  serious  injury  to  employees,  but  because 
of  resistance  by  railroad  officials  it  was  not  possible  to  obtain  an 
efficient  act  of  this  character  until  May  6,  1910. 

Every  possible  impediment  had  been  thrown  in  the  way  to  prevent 
responsible  legislators,  the  general  public,  and  the  railroad  employees 
from  knowing  the  extent  of  the  slaughter  of  human  beings  on 
railroads. 

Under  the  accident  law  the  Interstate  Commerce  Commission  has 
made  quarterly  reports  for  two  full  years,  or  from  July,  1910,  to 
June,  1912.  I  find  from  those  reports  that  during  that  short  time 
6,890  employees  have  been  killed  and  96,505  injured. 

It  should  be  borne  in  mind  that  this  frightful  loss  of  life  of  the 
army  of  men  in  the  transportation  industry  in  two  years'  time  has 
not  happened  to  weaklings  not  to  the  least  efficient  of  our  workers, 
but  has  been  among  what  may  very  approjJriately  be  called  "the 
flower  of  the  flock,"  the  fittest  physically  and  mentally,  the  best  men 
the  railroads  could  find. 
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Accidents  to  railroad  employees  from  July  i,  1910,  to  June  30 ^  1912 — Reported 
hy  Interstate  Commerce  Commission  in  quarterly  reports,  Nos.  S7  to  +K 
inclusive. 


Reported  in— 

Number 

employees 

killed. 

948 
935 
706 
672 
709 
926 
951 
643 

Number 

employees^ 

injured. 

Bulletin  No.  37 

12,460 

BuUetinNo.38 

13,882 

Bulletin  No.  39 

10.974 

Bulletin  No.  40 

9,345 

Bulletin  No.  41 

11,257 

Bulletin  No.  42 

13,045 

Bulletin  No.  43 

14,363 

Bulletin  No.  44 

11,179 

Total 

6,390 

96,505 

In  the  face  of  this  record  of  inefficient  management  of  railroads 
which  undoubtedly  causes  such  a  loss  of  life,  due  in  a  large  measure 
to  long  hours  and  mental  strain  among  railroad  employees,  instead  of 
learning  that  railroad  managers  are  obeying  the  laws  laid  down  for 
their  guidance  we  find  the  reverse  to  be  true. 

Mr.  Warren  S.  Stone,  grand  chief  engineer  of  the  Brotherhood  of 
Locomotive  Engineers,  ottered  as  proof  to  the  arbitration  commission 
29^000  violations  of  the  hours-of-service  law  (the  16-hour  law)  on  10 
railroads  east  of  the  Mississippi  within  9  months,  from  July,  1911^ 
to  March,  1912,  inclusive.  Mr.  Stone  proved  these  charges  from  the 
monthly  reports  of  the  railroads,  and  he  added,  "They  apply  only 
to  enginemen ;  other  railroad  employees  are  not  included." 

I  will  conclude  this  reference  to  accidents  among  railroad  em- 
ployees by  quoting  from  a  letter  received  by  me  July  9,  1912,  which 
m  a  few  sentences  explains  the  chief  cause  of  the  accidents. 

Please  note  my  correspondent  pleads  to  help  him  to  better  the 
workin^men's  conditions,  but  adds  as  a  postscript  not  to  use  his 
name.    Many  letters  like  this  reach  me : 

"Please  note  the  attached  clipping  and  allow  me  to  say  a  few 
words  where  the  laws  governing  safety  appliances  may  be  strength- 
ened if  you  will  put  them  before  those  stirred  House  Members. 

"  I  am  a  telegraph  operator ;  work  in  a  block  and  train  order  office 
12  hours  a  day,  7  days  a  week,  365  days  in  the  year. 

"Am  required  to  be  on  duty  continually  from  5.10  a.  m.  to  6.10 
p.  m.  and  block  trains. 

"  The  above  is  easily  told,  but  the  man  on  the  job  knows  that  it  is 
not  so  easily  done. 

"  The  man  working  eight  hours  a  day  can  do  his  work  with  little 
effort,  he  has  time  for  exercise,  attend  church,  be  with  his  family,  a 
chance  to  vote  at  elections,  and  can  perform  the  duties  expected  and 
required  of  us  as  good  free  American  citizens. 

"  With  me  all  this  can  not  be  done ;  it's  on  the  job  12  long  hours, 
home  in  bed,  up  at  3.30  in  the  morning  in  order  that  I  get  my  proper 
rest,  be  on  duty  at  the  appointed  time,  and  perform  the  full  discharge 
of  my  duty  to  the  traveling  public  and  the  company. 

"  Should  I  not  get  the  proper  rest  as  stated  and  results  follow  as  is 
stated  in  clipping,  who  is  to  blame?  It's  not  the  company,  but  the 
operator.  He  does  not  need  any  exercise  or  recreation  to  keep  him 
i^good  working  condition. 
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"Mr.  Adamson  speaks  in  clipping  that  if  the  laws  were  enforced 
they  would  be  efficient. 

"  This  is  just  a  day  office.  Law  reads  that  I  can  be  worked  13 
hours  four  days  a  week  and  17  hours  a  day  the  other  three  days  of 
week. 

"Can  the  laws  governing  safety  appliances  be  strengthened?  I 
would  think  so.  At  offices  such  as  this  conditions  were  made  worse 
by  the  law  being  passed,  as  before  the  law  was  passed  two  men 
worked  at  this  office,  each  working  12  hours. 

"  To  make  matters  worse,  I  am  just  allowed  the  same  compensation 
operators  receive  for  working  8  hours,  and  I  work  12  or  more  hours. 

"  If  I  were  allowed  pay  for  overtime  I  could  afford  to  take  a  day 
once  in  a  while  for  exercise  and  recreation. 

" The  above  are  just  a  few  facts;  many  more  could  be  given,  and  I 
think  there  is  grave  need  that  the  laws  should  be  strengthened  now 
while  the  House  Members  are  stirred. 

"  I  hope  this  will  be  of  good  use  to  you  in  bettering  workingmen's 
conditions. 

"  Yours,  very  truly,  " . 

(Name  omitted  by  request.) 

"  P.  S. — I  would  ask  you  not  to  make  my  name  and  address  known 
so  company  will  find  it  out,  or  T  would  be  looking  for  a  job  soon.  I 
am  a  poor  man  and  must  work,  but  pray  for  better  working  condi- 
tions.    Write  me  vour  succe&s  in  this." 

ft 

[Copy  of  clipping  sent  by  correspondent.! 

HOUSE    MEMBERS    STIRRED    BY    TWO    RECENT    WRECKS — LOSS    OF    NEARLY    70     LIVES 
CREATES    SENTIMENT    FOR    EIGHT-HOUR   DAY   FOR    RAILROAD    MEN. 

[By  Associated  Press.] 

Washington,  July  6. 

Stlrretl  by  the  two  recent  railroad  wrec'lcs  in  Latrobe,  Pa.,  and  Oornlnp,  N.  Y., 
In  which  nearly  70  lives  were  lost.  Members  of  the  House  to-day  talked  of  a 
legislative  program  to  strengthen  the  laws  governing  safety  appliances. 

Kepresentative  Adamson,  chairman  of  the  House  Interstate  Commerce  Com- 
mittee, was  inclined  to  discourage  any  new  legislation,  on  the  ground  that  pres- 
ent laws,  properly  enforced,  would  be  efficient. 

Many  Members  declared  the  two  wreclcs  had  created  sentiment  In  favor  of 
the  Martin  bill  fixing  eight  hours  as  a  day*s  work  for  railroad  telegraphers  and 
employees  operating  mechanical  safety  appliances. 

FATAIJTIB^S  IN  COAL  FIELDS. 

Thanks  to  the  efficient  service  rendered  by  the  Geological  Survey 
and  the  Bureau  of  Mines  we  are  enabled  to  know  accurately  what  is 
taking  place  in  the  coal  fields  of  the  country.  The  latest  complete 
tables  furnished  by  the  Bureau  of  Mines  show  that  a  total  of  5,351 
men  were  killed  in  the  coal  mines  of  the  United  States  in  the  calendar 
years  1910  and  1911.     (2,834  persons  killed  in  1910;  2,517  in  1911.) 

The  service  of  the  Bureau  of  Mines  is  deserving  of  great  praise. 
The  enthusiasm  throw^n  into  the  work  of  the  bureau  by  Dr.  Holmes 
and  his  assistants  is  reaping  improved  results. 

The  percentage  of  the  number  killed  per  thousand  employed 
reached  the  lowest  figure  in  1911,  the  rate  then  being  3.74  per  thou- 
sand. It  is  earnestly  hoped  that  continued  success  may  follow  the 
efforts  of  the  faithful  public  servants  attached  to  this  bureau. 
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Representatives  of  organized  labor  have  always  contended  in  their 
negotiations  with  employers  that  greater  safety  and  greater  efficiency 
result  in  industry  where  the  system  of  collective  bargaining  is  in 
\ogue  and  where  the  rights  of  association  for  workmen  are  duly  rec- 
ognized. These  claims  have  also  been  made  before  responsible  con- 
gressional committees  and  committees  of  State  legislatures. 

The  eight-hour  day  has  also  been  advanced  as  a  means  of  securing 
greater  safety  of  employees,  and  we  have  never  hesitated  to  claim 
that  greater  productivity  results  after  the  eight-hour  day  is  installed 
in  any  line  of  collective  human  endeavor.  No  better  proof  to  sub- 
stantiate these  claims  can  be  found  of  what  has  been  accomplished 
in  behalf  of  safety  and  efficiency  than  an  analysis  of  the  last  tables 
published  bv  the  Bureau  of  Mines. 

I  now  call  to  your  attention  the  proportion  of  accidents  for  the 
year  1910  which  occurred  in  the  States  where  the  coal-mine  employees 
are  thoroughly  organized,  in  the  States  where  the  coal-mine  em- 
ployees are  partially  organized,  and  in  the  States  where  the  coal-mine 
employees  are  practically  unorganized. 

The  average  deaths  per  thousand  employed  in  the  thoroughly  organized 
States  being ^___* 2.  43 

In  the  i>artially  organized  States  the  average  deaths  per  thousand  em- 
ployed being 4.42 

In  the  practically  unorganized  States  the  average  death  rate  bounds 
upward  to 9.  62 

The  quantity  of  coal  produced  for  the  thoroughly  organized  States 
in  the  year  1910  amounted  to  234,000  tons  per  lire  lost,  in  the  par- 
tially organized  States  the  amount  dropped  to  148,000  tons  per  life 
lost,  and  in  the  practically  unorganized  States  the  number  of  tons 
produced  per  life  amounted  to  only  125,000  tons. 

GROUPING   AND   ANALYSIS   OF    STATISTICS   FOR   THE   YEAR    1910   FROM    COAL-MINE 

ACCIDENT   REPORT.   APRIL,    1912,   BUREAU  OF   MINES. 

Number  killed  per  thousand  employed  in  thoroughly  organized  States. 


Arkansas 2.  51 

niinols 1. 97 

Indiana 2.  33 

Iowa 1. 98 

Kansas 1.  32 


Michl^nn 1. 68 

Missouri 1. 44 

Montana 3. 13 

Ohio 3. 45 

Oklahoma 4.  51 


Average  number  kiUed  per  thousand  employed,  2.43  per  cent 

Number  kiUed  per  thousand  em/ployed  in  partially  organized  States. 

Kentucky - 4.18  |  Tennesstee 3.19 

Pennsylvania 3.  55  |   Washington 6.81 

Average  number  killed  per  thousand  employed,  4.42  per  ceht. 
Number  killed  per  thousand  employed  in  practically  unorganized  States. 


Alabama 10. 71 

Colorado 20. 36 

New  Mexico 4. 46 


Virginia 7.  85 

West  Virginia 4.75 


Average  number  killed  per  thousand  employed,  9.62  per  cent. 
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NUMBEB  OF  TONS  OF  COAL  PBODUCED  FEB  LIFE  LOST  IN   YEAB   1010,  FBOM  REPOBt  OF 

BUBEAU   OF    MINES,   ISSUED   AFBIL,    1912. 

Number  of  tons  of  coal  produced  pei'  life  lo8t  in  thorougKly  organized  States. 


Arkansas 136, 000 

Illinois 321, 000 

Indiana 361, 000 

Iowa 240,000 

Kansas 290,000 


Michigan 256, 000 

Missouri 218,000 

Montana 243,000 

Ohio 213, 000 

Oklahoma 68, 000 


Average  production  of  coal,  234,000  tons  per  life  lost. 

Number  of  tons  of  coal  produced  per  life  lost  in  partially  organized  States. 

Kentucky 174,000  TTennessee 187,000 

Pennsylyania 141,000  |  Washington 91,000 

Average  production  of  coal,  148,000  tons  per  life  lost. 

Number  of  tons  of  coal  produced  per  life  lost  in  practically  unorganized  States. 


Alabama 68, 000 

CJolorado 37, 000 

New  Mexico 219,000 

Average  production  of  coal,  125,000  tons  per  life  lo^t 


Virginia 114, 000 

West  Virginia 189.000 


AOGIDENTS  IN  THE  IRON  AND  STEEL  INDU8TBY. 

At  the  solicitation  of  the  American  Federation  of  Labor,  the  United 
States  Senate  took  an  advanced  step  in  the  second  session  of  the 
Sixty-first  Confess  by  directing  the  Bureau  of  Labor  to  investigate 
and  report  to  tne  Senate  the  inaustrial  conditions  prevailing  in  the 
iron  and  steel  industry  of  the  United  States,  under  the  provisions  of 
Senate  resolution  No.  287. 

From  an  advanced  copy  of  Volume  IV  of  that  report  on  "Acci- 
dents in  the  Iron  and  Steel  Industry  "  (S.  Doc.  110,  62d  Cong.,  1st 
sess.)  I  find  that  the  bureau  officials  endeavored  to  obtain  complete 
data  on  accidents  for  a  period  of  two  years,  ending  June  30, 1910. 

The  investigation  disclosed  that  7,770  accidents  occurred  to  em- 
ployees in  the  year  1909  anjj  12,788  in  the  year  1910  in  one  group  of 
^74  plants.  In  a  second  group  of  60  plants,  16,621  accidents  occurred 
in  1909  and  25,598  in  1910,  making  a  grand  total  of  61,777  industrial 
accidents  for  the  two  years  in  the  two  groups  of  plants. 

In  the  two  years  to  which  attention  is  directed  there  occurred  in 
the  334  plants  in  which  the  investigation  was  undertaken  569  cases  of 
fatal  injury — ^214  for  year  1909  and  355  for  year  1910.  '  The  plants 
from  which  these  records  were  obtained  employed  at  least  81  per  cent 
of  all  the  working  people  engaged  in  the  industry ;  71  per  cent  of 
these  fatalities  occurred  to  men  between  the  ages  of  20  and  39. 

Lack  of  time  prevents  my  giving  a  further  analysis  of  this  very 
valuable  report,  but  I  think  I  have  said  enough  to  warrant  me  in  be- 
lieving that  the  committee  will  examine  the  details  it  reveals  and 
•earnestly  seek  a  practical  solution  of  the  death  harvest  in  this  industry. 
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WOBD8  FROM  AN  EXPERT  INVESTIGATOR. 

I  can  not  close  this  reference  to  accidents  in  the  iron  and  steel 
industry  without  adding  what  the  expert  who  conducted  this  investi- 
gation said  on  September  15,  1911,  at  a  meeting  of  the  American 
Association  for  Labor  Legislation. 

Mr.  Lucian  W.  Chaney,  expert,  United  States  Bureau  of  Labor, 
said,  in  part: 

"Our  interest  is  particularly  keen  just  at  this  time  when  the  first 
national  study  of  accidents  in  the  iron  and  steel  industry  is  nearing 
the  point  of  publication.     *     ♦    ♦ 

"As  a  result  of  the  experience  of  this  study  the  Federal  bureau 
has  determined  to  prosecute  for  the  next  five  years  a  nation-wide 
study  of  accidents.'^ 

I  am  sure  that  when  the  people  learn  from  reliable  official  sources 
what  is  taking  place  in  the  industries  of  the  Nation  they  will  not  be 
slow  about  demanding  effective  remedies. 

ESTIMATES  OF  A   PROMINENT  EMPLOYER. 

Mr.  Ferd  C.  Schwedtman,  an  official  representative  of  the  National 
Association  of  Manufacturers,  and  one  of  the  best-informed  men  in 
the  country  on  accidents  and  methods  of  prevention,  said,  in  part,  on 
September  18, 1911,  at  the  twenty-fifth  annual  convention  of  factory 
inspectors  at  Lincoln,  Nebr. : 

"  During  the  past  10  years  we  have  had  two  wars — the  Spanish  and 
Philippine.  The  aggregate  loss  of  killed  and  wounded  in  the  two 
wars  was  less  than  6,000  men,  while  the  number  killed  and  wounded 
in  our  industrial  army  during  the  same  period — according  to  lowest 
estimates — was  more  than  5,W0,000.  That  is,  for  every  man  killed 
or  wounded  in  war  the  'victories  of  peace'  have  cost  us  875  men 
killed  and  wounded." 

REPORT  FROM  THE  CENSUS  BUREAU. 

In  the  table  of  the  United  States  Census  Bureau  for  1906,  on 
mortality  statistics,  I  find  that  human  life  is  held  cheapest  in  the 
industries  of  Pennsylvania  and  in  the  towns  and  industries  where 
the  long  7-day  week  and  barbaric  12-hour  day  prevail. 

In  Butler,  Fa.,  374  out  of  every  100,000  of  its  people  lose  their  lives 
by  accidents  in  industry.  In  Pittston  the  rate  is  359  per  100,000; 
in  McKees  Rocks  and  McKeesport,  290  per  100,000 ;  in  Shenandoah, 
279  per  100,000;  in  Pottsville,  276;  and  the  large  city  of  Pittsburgh, 
with  its  diversified  population,  appears  to  revel  in  a  violent  death 
rate  in  industry  of  191  per  100,000. 

The  average  age  of  tnose  dying  by  accidents  is  33^  years.  This 
fearful  drain  occurs  among  men  doing  the  work  of  the  world  before 
they  have  reached  the  prime  of  life  or  the  maximum  of  efficiency. 

FATIGUE  AS  A  CAUSE  OP  ACCIDENTS. 

In  concluding  these  accident  statistics,  I  can  not  do  better  than 
quote  from  a  most  excellent  authority.  On  September  15, 1911,  at  a 
meeting  of  the  American  Association  for  Labor  Le^slation,  the  Hon. 
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Charles  P.  Neil,  Commissioner   of  the  United   States  Bureau   of 
Labor,  said,  in  part: 

"  I  wish  to  emphasize  the  part  played  by  fatigue  as  a  cause  of  acci- 
dents. In  addition  to  getting  the  number  of  hours  per  day  that  an 
employee  is  worked,  we  should  find  out,  first,  how  many  hours  after 
doing  work  did  the  accident  occur;  second,  how  many  days  had  the 
injured  employee  worked  on  the  particular  machine?  The  number 
of  accidents  which  occur  during  tne  first,  second,  or  third  days  that 
the  workman  operates  the  machine  is  startling." 

Mr.  Chairman  and  gentlemen,  for  more  than  20  years  the  or- 
ganized w^orkers  have  appealed  to  Congress  to  secure  relief  from 
the  invasion  of  personal  rights  by  judges  sitting  in  courts  of  equity 
in  the  exercise  of  the  equity   power  issuing  injunctions  in  labor 
disputes — disputes  arising  between  employers  and  employees.     We 
found  the  courts  issuing  injunctions  constantly,  invading  the  juris- 
diction of  the  law  courts,  and  particularly  in  so  far  as  we  w^ere  con- 
cerned; applying  the  powers  of  equity  courts  to  personal  relations 
between  workmen  and  employers,  extending  the  issuance  of  restrain- 
ing orders  and  injunctions  from  the  benificent  purpose  of  a  writ  of 
injunction  to  protect  property  and  property  rights  to  the  injunction 
to  regulate  personal  relations,  invading  personal  rights,  and  attempt- 
ing to  administer  criminal  law  by  the  process  of  injunction.    The 
men  and  women  of  labor — and  I  use  the  term  in  the  differentiating 
sense  of  the  wage  earners  as  distinguished  from  any  other  form  of 
labor,  for  the  purpose  of  trying  to  make  myself  clear — hold  that 
there  is  no  property  right  which  an  employer  has  or  can  have  in  the 
labor,  the  labor  power,  or  the  body  of  another  citizen — a  workman; 
that  if  there  be  any  man  or  men  among  the  working  people  who,  in 
the  relations  which  arise  between  them  and  their  employer,  or  any  of 
them,  shall  be  guilty  of  any  crime  or  unlawful  act,  that  it  should 
be  made  amenable  to  the  law — that  they  should  answer  to  the  law. 
But  to  attempt,  under  the  pretense  or  assumption  that  workmen 
would  commit  a  crime,  to  issue  an  injunction  forbidding  their  com- 
mitting a  crime,  is  nothing  more  or  less  than  an  invasion  of  govern- 
ment by  law;  and,  in  addition,  the  assumption  and  pretense  are 
simply  used  as  an  excuse  to  incorporate  in  the  petitions  for  injunc- 
tions the  inhibition  of  the  doing  of  things  and  acts  perfectly  lawful 
in  themselves  and  not  in  violation  of  any  law  of  the  land  or  of  any 
of  the  States. 

I  would  not  have  you  believe  that  the  men  of  labor  excuse,  encour- 
age, or  condone  crime  committed  by  anyone.  We  ask  no  special 
privilege  for  the  men  who  are  associated  with  the  labor  movement, 
out  we  say  that  if  there  is  anyone  charged  with  crime,  arrest,  indict, 
try,  and  if  you  have  the  evidence,  convict;  but  that  you  have  no  right 
to  raise  the  presumption  in  an  equity  court  by  a  petition,  or  by  a 
court's  decree  or  injunction,  prohibiting  by  that  injunction,  or  en- 
joining by  that  decree,  any  man  from  committing  crime. 

No  one  dreams  that  a  court  will  issue  an  injunction  forbidding  the 
gunmen  of  New  York  from  carrying  out  their  murderous  program. 
Anyone  who  attempted  to  petition  a  court  for  an  injunction  against 
a  gang  of  persons  bent  on  arson,  enjoining  them  from  setting  houses 
on  fire,  would  be  laughed  out  of  court..  No  one  would  dream  of 
asking  an  injunction  of  the  court  against  horse  thieves,  enjoining 
them  from  stealing  horses,  etc. 
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But  all  this  has  a  new  phase,  has  a  new  conception,  is  clothed  with 
the  air  of  respectability  when  lawyers  enter  into  courts  and  petition 
them  to  issue  injunctions  forbidding  men  of  labor  engaged  in  a  dis- 
pute with  their  employers  from  committing  the  crimes  which  I  have 
enumerated,  or  from  committing  other  crimes  which  it  is  not  neces- 
sary to  enumerate.  I  repeat,  that  if  these  men  are  suspected  of  crime, 
or  the  purpose  of  committing  crime,  there  is  the  police  power  to 
watch  the  suspected,  and,  if  possible,  to  prevent  them  from  commit- 
ting crime.  But  if  it  can  not  prevent,  if  the  crime  has  been  com- 
mitted, the  person  suspected  may  be  arrested  and  detained  and 
charged  with  crime  upon  its  face,  and  he  must  stand  upon  his  de- 
fense upon  that  allegation  of  the  violation  of  the  law. 

You  will  observe  the  distinction  between  the  application  for  the 
injunction  and  enforcement  of  the  law.  There  are  no  people  in  all 
the  country  against  whom  iniunctions  are  used  as  they  are  against 
the  working  people.  The  right  of  the  working  people  to  act  in  con- 
cert is  again  being  brought  into  the  legal  phrase  of  "conspiracy." 
The  old-time  conception  of  conspiracy  was  that  when  two  or  more 
workmen  met  and  determined  upon  any  course  which  would  affect 
wages  or  conditions  of  employment,  and  which  might  involve  their 
getting  away  from  the  power  and  jurisdiction  of  their  employers, 
that  constituted  a  conspiracy  to  rob  the  employers  of  their  labor. 
We  have  departed  from  that  conception  by  special  enactments  and 
bv  judicial  interpretations,  but  within  this  past  20  years  or  more 
there  has  grown  up  this  species  of  invasion  of  personal  rights  guar- 
anteed under  the  Constitution — ^natural  rights,  inherent  rights — ^by 
which  the  attorneys  for  employers  have  woven .  a  net  around  the 
workers.  By  this  course,  a  newer  conception  of  conspiracy  has  been 
established  in  modern  industry,  influenced  by  which  courts  have  time 
and  time  again  rendered  decisions  and  issued  decrees.  But  what  the 
attorneys  for  the  employers'  associations  of  the  various  kinds,  the  at- 
torneys who  have  been  before  this  committee  and  before  the  Judi- 
ciary Committee  of  the  House,  have  quoted  to  you  and  have  quoted 
there,  is  not  the  law ;  is  not  any  fundamental  principle.  They  have 
quoted  court  decisions,  and  then  more  court  decisions,  and  then, 
asain,  more  court  decisions.  In  a  word,  the  very  decisions  against 
which  we  protest  and  from  which  the  present  bill  aims  to  secure 
relief  are  quoted  against  the  bill. 

I  have  some,  perhaps  a  little  antiquated,  but  quite  respectable, 
authority.  Some  few  months  ago  I  had  the  good  fortune  to  come 
across  the  two  volumes  of  Junius's  Letters,  and  I  wrote  an  editorial 
upon  the  foreword  of  those  volumes  for  the  American  Federationist. 
I  shall  not  burden  you  with  reading  the  editorial,  but  I  will  read 
a  few  of  the  quotations  which  I  have  made  from  the  foreword  of  the 
Junius  letters.    One  is : 

One  precedent  creates  another.  They  soon  accnmulnte  and  constitute  law. 
What  yesteray  was  fact,  to-day  Is  doctrine.  Examples  are  supposed  to  justll^jr 
the  most  dangerous  measures,  and  where  they  do  not  suit  exactly,  the  defect 
Is  supplied  by  analogy.  Be  assured,  that  the  laws  which  protect  us  In  our 
civil  rights  grow  out  of  our  constitution,  and  they  must  fail  or  flourish  with  it 

And  further  on: 

But  there  is  a  set  of  men  in  this  country  (England)  whose  understandings 
measure  the  violation  of  law  by  the  magnitude  of  the  Instance,  not  by  the  im- 
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portant  consequences  wjblcfa  flow  directly  from  the  principle;  and  the  minister, 
I  presume,  did  not  think  it  safe  to  quicken  their  apprehension  too  soon.  Had 
Mr.  Hampden  reasoned  and  acted  like  the  moderate  men  of  these  days,  instead 
of  hazjirding  his  whole  fortune  in  a  lawsuit  with  the  Crown  he  would  have 
quietly  paid  the  20  shillings  demanded  of  him ;  the  Stuart  family  would  prob- 
ably luive  continued  upon  the  throne,  and,  at  this  moment,  the  imposition  of 
ship  money  would  have  been  an  acknowledged  prerogative  of  the  Crown. 

Further  on  he  says: 

We  owe  it  to  our  ancestors  to  preserve  entire  those  rights  which  they  have 
delivered  to  our  care — ^we  owe  it  to  our  iwsterlty  not  to  suffer  their  dearest 
Inheritance  to  be  destroyed.  But  if  it  were  possible  for  us  to  be  insensible  of 
these  sacred  claims,  there  is  yetj»n  obligation  binding  upon  ourselves,  from 
which  nothing  can  acquit  us — a  personal  interest,  which  we  can  nut  suri\?uder. 
To  alienate  even  our  own  rights  would  be  a  crime  as  much  more  enormous  than 
suicide  as  a  life  of  civil  security  and  freedom  is  superior  to  a  bare  existence; 
imd,  if  life  be  the  bounty  of  Heaven,  we  scornfully  reject  the  noblest  part  of 
the  gift  if  we  consent  to  surrender  that  certain  rule  of  living,  without  which  the 
condition  of  human  nature  is  not  only  miserable,  but  contemptible. 

Further  on  to  a  judge  he  wrote: 

In  contempt  of  ignorance  of  the  common  law  of  England  you  have  made  it 
your  srudy  to  intnidnco  into  the  court  where  you  j^reside  maxims  of  juris- 
prudence unknow  to  Englishmen.  The  lioman  code,  the  law  of  nations,  and 
the  opinion  of  foreign  civilians  are  your  perpetual  theme;  but  who  ever  heiird 
you  mention  Magna  Ciiarta  or  the  Bill  of  Rights  with  ai>probation  or  respect? 
By  such  treacherous  arts  the  noble  simplicity  and  free  spirit  of  our  8axon 
laws  were  first  corrupted.  The  Norman  conquest  wjis  not  complete  imtil 
Norman  lawyers  had  introduced  their  laws  and  reduced  slaseiy  to  a  system. 
This  one  leading  principle  directs  your  interprsuition  of  the  laws  and  accounts 
for  your  treatment  of  juries. 

Another : 

The  injustice  done  to  an  individual  is  sometimes  of  service  to  tlie  pubUc 
Facts  are  apt  to  alarm  us  more  than  the  most  dangerous  principles. 

And  then  this  last  one :. 

I  can  not  doubt  that  you  will  unanimously  assert  the  freedom  of  election, 
and  vindicate  your  exclusive  light  to  choose  your  representatives.  But  other 
questions  have  been  started  on  which  your  determination  should  be  equally 
clear  and  unanimous.  Let  it  be  impressed  uiK>n  your  minds,  let  It  be  instilled 
into  your  children,  that  the  liberty  of  the  press  Is  the  palladium  of  all  the  civil, 
political,  and  religious  rights  of  an  Englishman,  and  that  the  right  of  juries  to 
return  a  general  verdict,  in  all  cases  whatsoever,  is  an  essential  part  of  oar 
Constitution,  not  to  be  controlled  or  limited  by  the  judges  nor  in  any  shax^e 
questionable  by  the  legislature. 

Only  last  evening  the  newspapers  carried  a  large  part  of  the  mes- 
sage of  the  Vice  President  elect  of  the  United  States,  the  present 
governor  of  the  State  of  Indiana,  in  which  he  refers  to  the  action  of 
the  courts  in  an  attempt,  by  restraining  order,  to  restrain  the  State 
of  Indiana  from  adopting  and  acting  under  her  constitution.  I 
should  like  to  incorporate  that  part  of  Gov.  Marshall's  messa^  bear- 
ing upon  that  subject. 

Senator  Boot.  Hand  it  to  the  stenographer. 

The  article  referred  to  is  as  follows : 

Kepresentatlve  government  does  not  mean  that  present-day  conditions  can  not 
be  remedied.  Uiwn  the  contrary,  progressive  legislation  may  be  enaeted  with 
ILO  disturbance  to  the  checks  and  balances  of  our  system  df  government 

The  last  general  assembly,  recognizing  our  unfortunate  ocmdHiOb  ^th  refer- 
fxice  to  the  amendment  of  the  State  constitution,  ordered  presented  for  adop- 
tion or  rejection  by  the  people  at  the  election  in  1912  a  new  cotistlltitlon.  An 
^iM!ti<m  wa«  tyrought  to  enjoin  and  retrain  the  govttnor  and  tlie  other  BiemberB 
of  the  State  board  of  election  commissioners  and  the  seeretajqy  of  ^itate  from 
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putting  the  question  of  adoption  or  rejection  upon  tlie  ballot.  Tlie  litigation 
resulted  in  a  permanent  Injunction  by  the  Indiana  Supreme  Court  upon  a  divided 
opinion,  three  members  of  the  court  being  in  favor  of  the  injunction  and  two 
against  it. 

With  utmost  respect  for  the  majority  of  the  supreme  court,  I  felt  that  it 
had  usurped  the  functions  of  the  legislative  and  executive  branches  of  govern- 
ment that  the  sheriff  of  the  court  would  bave  a  rather  interesting  time  in  get- 
ting possession  of  my  body  and  punishing  nie  for  contempt,  and  that  such 
decisions  gave  greater  impetus  to  the  recall  of  judges  and  decisions  than  all 
the  opinions  of  mere  laymen  touching  the  usurpations  of  the  courts.  Yet  I 
realized  I  might  be  wrong. 

Though  believing  that  it  was  making  of  the  supreme  court  the  only  branch 
of  government  which  we  had.  still  I  felt  that  while  there  was  a  ix)ssibility  of  a 
judicial  review,  I  should  not  set  myself  up  as  a  judge  and  resist  by  force  of 
arms  what  to  me  was  an  encroacliment  of  the  judiciary  upon  my  constitutional 
rights.  I  was  wholly  unwilling  to  permit  my  personal  views  to  result  in 
anarchy.  I  believed  that  an  orderly  procedure  with  respect  for  the  court,  how- 
ever little  re.spect  I  might  hold  for  its  ojiinion,  was  the  one  for  me  to  pursue. 
I  felt  assured  that  the  Supreme  Court  of  the  TTuited  States  would  not  punish 
me  for  trying  to  be  a  law-abiding  citizen  by  refusing  to  decide  the  great  ques- 
tions involved  in  this  controversy  upon  the  theory  that  they  were  not  judicial, 
but  political  in  their  character. 

The  question  has  not  passed  beyond  the  mere  domain  of  party  politics.  The 
majority  opinion  leaves  the  Stale  in  doubt  as  to  whether  it  can  even  call  a  con- 
stitutional convention  and  as  to  whether  our  fathers  did  not  foreclose  upon  pos- 
terity Its  right  to  alter  and  reform  its  system  of  government.  It  also  leaves 
involved  a  far  greater  determination,  that  of  the  right  of  the  court  to  strip  the 
legi.slature  and  executive  of  their  constitutional  rights  and  to  set  itself  up  not 
as  a  coordinate  but  as  a  supreme  branch  of  government. 

In  accordance  with  these  views,  I  have  sued  out  a  writ  of  error  to  the 
Supreme  Court  of  the  Tnlted  States,  with  confidence  that  that  court  will 
assume  jurisdiction  and  decide  the  questions  involved,  a.nd  with  confidence  that 
it  will  not  dismiss  this  case  and  tell  me  that  If  I  thought  I  was  right  I  should 
have  totally  disregarded  the  decision  of  the  Supreme  Court  defied  its  authority, 
thrown  its  sheriff  out  of  my  window,  called  out  the  militia  to  defend  my  posi- 
tion, and  submitted  the  question  to  the  jieople  regardless  of  the  court. 

Mr.  G0MPER8.  For  the  purpose  of  showing  the  scope  of  the  injunc- 
tions which  have  been  issued  by  courts,  I  should  like  to  be  permitted 
to  incorporate  here  the  injunction  issued  by  Judge  Dayton,  of  the 
Federal  court  in  West  Virginia,  in  the  case  of  the  Hitchman  Coal  & 
Coke  Co.,  without  attempting  to  describe  it  other  than  to  say  that 
the  court  went  so  far  as  to  enjoin  the  officers  and  organizers  and 
other  representatives  of  the  United  Mine  Workers  from  organizing 
or  attempting  to  organize  the  miners  in  the  employ  of  the  company, 
or  those  who  might  want  to  seek  employment  with  that  company. 
I  think,  in  so  far  as  that  feature  of  the  injunction  is  concerned,' it 
is  the  most  far-reaching  of  any  yet  issued.  It  is  printed  in  a  docu- 
ment published  by  the  authority  of  the  House  of  Representatives,  in 
a  pamphlet  the  cover  of  which  shows  it  to  be  "  Injunction  data  filed 
by  Samuel  Gompers,  Washington,  Government  Printing  Office,  1908," 
and  is  to  be  found  on  pages  99,  100.  101,  and  102  of  tnat  document. 

The  document  referred  to  is  as  follows : 

BESTRAININO    OBDEB. 

At  a  circuit  court  of  the  United  States  fw  the  northern  district  of  West 
Virginia,  continued  and  held  in  Philippi,  in  said  district,  on  the  24th  day  of 
October,  1907,  tbe  following  order  was  made  and  entei^  of  record,  to  wit : 

IN  EQUITY. 

Hitchcian  Coal  &  Coke  Co.,  n  corporation  organized  under  and  by  virtue  of  tbe 
laws  of  the  State  of  West  Virginia,  and  citizen  of  said  State,  having  Its 
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principal  office  at  Wheeling,  In  said  State  and  district,  plaintiff,  v.  John 
Mitchell,  of  Indianapolis,  Ind.,  and  a  citizen  of  the  State  of  Indiana,  Individu- 
ally,  and  as  president  of  the  United  Mine  Workers  of  America  and  of  the 
International  Union  United  Mine  Workers  of  America;  T.  A.  Lewis,  of 
Bridgeport,  Ohio,  and  a  citizen  of  the  State  of  Ohio,  individually,  and  as 
vice  president  of  the  United  Mine  Workers  of  America  and  of  the  Interna- 
tional Union  United  Mine  Workers  of  America;  W.  B.  Wilson,  of  Bloss- 
burg.  Pa.,  and  a  citizen  of  the  State  of  Pennsylvania,  individually,  and  as 
secretary-treasurer  of  the  United  Mine  Workers  of  America  and  of  the 
International  Union  United  Mine  Workers  of  America;  William  Green,  of 
Coshocton,  Ohio,  and  a  citizen  of  the  State  of  Ohio,  individually,  and  as 
president  of  District  No.  6,  United  Mine  Workers  of  America ;  D.  H.  Sulli- 
van, of  Coshocton,  Ohio,  and  a  citizen  of  the  State  of  Ohio,  individually, 
and  as  vice  president  of  District  No.  6,  United  Miue  Workers  of  America; 
George  W.  Savage,  of  Columbus,  Ohio,  and  a  citizen  of  the  State  of  Ohio, 
individually,  and  as  secretary-treasurer  of  District  No.  6,  United  Mine 
Workers  of  America;  A.  R.  Watklns,  of  Yorkville,  Ohio,  and  a  citizen  of 
the  State  of  Ohio,  individually,  and  as  president  of  Subdlstrict  5  of  District 
6,  United  Mine  Workers  of  America;  John  Zeleukaf  of  Warrenton,  Ohio, 
and  a  citizen  of  the  State  of  Ohio,  individually,  and  as  vice  president  of 
Subdlstrict  5  of  District  6,  United  Mine  Workers  of  America;  I..ee  Rankin, 
of  Dillonvale,  Ohio,  and  a  citizen  of  the  State  of  Ohio,  individually,  and 
as  secretary-treasurer  of  Subdlstrict  5  of  District  6,  United  Mine  Workers 
of  America;  and  Thomas  Hughes,  of  Shadyslde,  Ohio,  and  a  citizen  of  the 
State  of  Ohio,  defendants. 

On  this  24th  day  of  October,  1907,  Hltchman  Coal  &  Coke  Co.,  a  corporation 
organized  under  and  by  virtue  of  the  laws  of  the  State  of  West  Virginia,  and 
citizen  of  said  State,  having  its  principal  office  at  Wheeling,  in  said  State  and 
district,  the  plaintiff  In  the  above-entitled  suit  in  equity,  by  George  R.  E.  Gil- 
christ, its  counsel,  presented  to  the  court  its  bill  of  complaint,  duly  verl0ed  by 
the  affidavit  of  E.  T.  Hltchman,  president  of  said  Hltchman  Coal  &  Coke  Co., 
and  alleging  in  effect,  among  other  things,  that  the  said  defendants  are  conspir- 
ing together  to  unionize  plaintiff's  coal  mine  without  plaintiff's  consent  and 
against  plaintiff's  will,  and  in  so  doing  and  in  trying  to  effectuate  said  unlawful 
object  the  said  defendants  are  about  to  cause  a  large  number  of  plaintiff's  em- 
ployees to  cease  working  for  plaintiff,  contrary  to  the  terms  of  their  employment 
by  the  plaintiff  and  in  violation  of  their  contract  of  service  with  plaintiff;  are 
resorting  to  the  usual  experiments  of  compelling  or  Inducing  by  threats,  force, 
intimidation,  violence,  violent  or  abusive  language,  or  persuasion,  plalntlff*8  em- 
ployees to  leave  Its  service,  also  contrary  to  the  terms  of  their  employment  by 
plaintiff,  and  in  violation  of  their  contractual  obligations  with  plaintiff,  and 
threaten  to  close  down  plaintiff's  miue  and  not  permit  plaintiff  to  operate  its 
mine  until  such  time  as  plaintiff  shall  agree  to  unionize  its  mine  and  employ 
none  but  union  labor  who  are  members  of  the  United  Mine  Workers  of  America ; 
and  also  alleging  in  effect  that  unless  this  court  shall  grant  an  immediate  re- 
straining order  preventing  said  defendants,  and  each  and  every  one  of  them, 
their  committees,  agents,  servants,  confederates,  and  associates,  from  doing  the 
said  things  complained  of  In  said  bill  of  complaint  and  purposed  as  set  forth 
therein,  and  especially  the  enforced  shutting  down  of  plaintiff's  mine  and  en- 
forced idleness,  unless  and  until  plaintiff  shall  accede  to  the  demands  of  said 
defendants,  unionize  its  mine  and  employ  only  union  labor,  members  of  said 
United  Mine  Workers  of  America,  irreparable  injury  and  damage  will  be  suf- 
fered by  plaintiff;  and  said  plaintiff  thereupon  presented  and  filed  with  its  said 
bill,  in  support  thereof,  the  affidavits  of  W.  H.  Koch,  E.  C.  Pickett,  James  Stew- 
art, Clyde  Rowland,  J.  M.  Hart,  Robert  Myers.  S.  A.  Rowland,  B.  C.  Pickett, 
Wes  Corns,  E.  C.  Pickett,  William  Daugherty,  John  Hull,  J.  W.  Logston,  C,  G. 
Davis,  J.  C.  McKlnley,  C.  G.  Davis,  and  J.  C.  McKInley. 

And  the  court  also  considered  with  said  bill  of  complaint  the  bill  of  complaint 
in  equity  for  injunction  presented  to  this  court  by  the  Glendale  Coal  Co.  against 
the  same  persons  defendants  in  a  similar  suit  and  the  affidavits  of  W.  H.  Koch, 
C.  G.  Davis,  E.  C.  Pickett,  C.  G.  Davis,  E.  C.  Pickett,  William  Daugherty,  Mike 
Freeman,  Frank  Slocum,  C.  G.  Davis,  Paul  I^eonard,  and  J.  C.  McKInley,  pre> 
sented  to  the  court  with  said  bill  of  said  Glendale  Coal  Co.  in  support  thereof; 
and  the  court  also  considered  with  said  bill  of  complaint  the  bill  of  complaint 
in  equity  for  injunction  presented  to  this  court  by  the  Richland  Coal  Co.  against 
the  same  persons  defendants,  together  with  A.  J.  Bauer,  an  additional  defend- 
ant, and  the  affidavits  of  J.  C.  McKInley,  Paul  Leonard,  and  J.  O.  McKinley, 
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presented  to  the  court  with  said  bill  of  complaint  of  said  Richland  Goal  Ck>.» 
tn  support  thereof,  the  said  bills  of  complaint  and  supporting  affidavits  of  the 
said  Glendale  Goal  Go.  and  of  the  said  Richland  Goal  Go.  being  presented  to  the 
court  simultaneously  with  the  presentation  to  the  court  of  said  plaintiff's  bill. 

Upon  consideration  whereof  the  said  first-named  bill  of  complaint  is  ordered 
to  be  filed  and  process  is  ordered  to  be  issued  thereon,  and  it  appearing  to  the 
court  that  a  temporary  restraining  order  should  be  allowed  as  prayed  for  in 
said  bill  of  complaint,  it  is  therefore  adjudged,  ordered,  and  decreed  by  the 
court  that  said  defendants,  and  each  and  every  of  them,  their  committees, 
agents,  servants,  confederates,  be  restrained  and  strictly  enjoined  from  interfer- 
ing and  from  combining,  conspiring,  or  attempting  to  interfere  with  the  employ- 
ees of  the  plaintiff  for  the  purpose  of  unionizing  plaintiff's  mine,  without  plain- 
tiff's'consent,  by  representing  or  causing  to  be  represented  In  express  or  implied 
terms,  to  any  of  plaintiff's  employees,  or  to  any  person  who  might  become  an 
employee  of  plaintiff,  that  such  person  will  suffer  or  is  likely  to  suffer  some 
loss  or  trouble  in  continuing  in  or  entering  the  employment  of  plaintiff,  assign- 
ing, representing,  or  causing  to  be  represented  in  express  or  implied  terms  to 
such  employee  or  employees  that  such  loss  or  trouble  will  or  may  come  by 
reason  of  plaintiff  not  recognizing  the  United  Mine.  Workers  of  America,  or 
because  plaintiff  runs  a  nonunion  mine. 

From  interfering  and  from  combining,  conspiring,  or  attempting  to  interfere 
with  employees  of  plaintiff  for  the  purpose  of  unionizing  plaintiff's  mine,  with- 
out plalntiflTs  consent,  and  in  aid  of  such  purpose  knowingly  and  willfully 
bringing  about  in  any  manner  the  breaking  of  plalntlfiTs  employees  of  contracts 
of  service  known  to  them  to  exist,  which  plaintiff  now  has  with  its  employees, 
and  from  knowingly  and  willfully  bringing  about  In  any  manner  the  breaking 
by  plaintiff's  employees  of  contracts  of  service  which  may  hereafter  be  entered 
Into  with  plaintiff  and  be  known  to  them  while  the  relationship  of  such  em- 
ployer and  employee,  ns  to  such  employee  so  brought  back  to  break  his  contract, 
exists,  and  especially  from  knowingly  and  willfully  enticing  plaintiff's  em- 
ployees, present  or  future,  knowing  of  such  relationship,  while  the  relationship 
of  employer  and  employee,  as  to  such  employee  so  enticed,  exists,  to  leave 
plaintiffs  service,  giving  or  assigning,  directly  or  indirectly,  as  a  reason  for  any 
such  cct  so  brought  about,  or  enticement  or  leaving  of  plaintiff's  service,  that 
plaintiff  does  not  recognize  the  United  Mine  Workers  of  America,  or  that  plain- 
tiff runs  a  nonunion  mine,  or  that  the  interest  of  the  United  Mine  Workers  of 
America  requires  that  plaintiff  should  not  be  permitted  to  run  a  nonunion  mine, 
or  that  the  interest  of  the  union  will  be  best  promoted  thereby. 

From  interfering  or  combining,  conspiring,  or  attempting  to  interfere  with 
the  employees  of  plaintiff  so  as  knowingly  and  willfully  to  bring  about  In  any 
manner  the  brenking  by  plaintiff's  employees  of  contracts  of  service,  known 
by  them  at  the  time  to  exist,  which  plaintiff  now  has  with  its  employees,  and 
from  knowingly  and  willfully  bringing  about  in  any  manner  the  breaking  by 
plaintiff's  employees  of  contracts  of  service  which  may  hereafter  be  entered 
into  by  persons  with  plaintiff,  and  to  be  known  to  them,  while  the  relationship 
of  employer  and  employee,  as  to  such  employee  so  brought  to  break  his  con- 
tract exists,  and  especially  from  knowingly  and  willfully  enticing  plaintiff's 
empoyees,  present  or  future,  Icnowing  of  such  relationship,  while  the  relation- 
ship of  employer  and  employee,  as  to  such  employee  so  enticed,  exists,  to  leave 
plaintiff's  service,  without  plaintiff's  consent,  against  plaintiff's  will,  and  to 
plaintiffs  injury. 

From  interfering  with,  hindering,  or  obstructing  any  of  the  business  of 
plaintiff,  or  its  agents,  servants,  or  employees  in  the  discharge  of  their  duties 
as  such  at  and  about  plaintiff's  mine,  or  elsewhere,  by  trespassing  on  or  enter- 
ing upon  the  grounds  and  premises  of  plaintiff  or  within  its  mine,  for  the 
purpose  of  interfering  therewith,  or  hindering  or  obstructing  its  business  In 
any  manner  whatsoever,  or  with  the  purpose  of  compelling  or  inducing,  by 
threats,  force,  intimidation,  violent  or  abusive  language,  or  persuasion,  any 
of  the  employees  of  plaintiff  to  refuse  or  fail  to  perform  their  duties  as  such 
employees. 

From  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats. 
Intimidation,  force  or  violence,  or  abuse  or  violent  language,  any  of  the  em- 
plyees  of  plaintiff  to  leave  its  service  or  fail  or  refuse  to  perform  their  duties 
as  such  employees,  or  to  compel  or  attempt  to  compel  by  threats,  intimidation, 
force,  violent  or  abusive  language  any  person  desiring  to  seek  employment  In 
or  about  plaintiff's  mine  and  works  from  so  accepting  employment  therein. 
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From  entering  upon  or  establishing  a  picket  or  pickets  of  men  on  or  patral- 
ling  railroad  or  street  cars  passing  through  or  adjacent  to  the  plaintllTB 
property  for  the  purpose  of  inducing  or  compelling  by  threats,  intimidation, 
violence,  or  abusive  language,  or  persuasion,  any  employee  of  philntlff  to  fall 
or  refuse  to  perform  his  duties  as  such,  or  for  the  purpose  of  interviewing  or 
talking  to  any  person  or  persons  on  said  railroad  or  street  cars  coming  to 
plaintlfTs  mine  to  accept  employment  with  plaintiff,  for  the  puiTpofle  and  with 
the  intention  of  inducing  or  compelling  them  by  threats,,  violence,  inHmfdntion, 
violent  or  abusive  language,  persuasion,  or  In  any  other  manner  whatsoever, 
t0  refuse  or  fail  to  accept  service  with  plaintiff. 

From  compelling  or  inducing  or  attempting  to  compel  or  induce  by  threats; 
force,  intimidation,  or  violent  or  abusive  language,  any  employee  of  plaintiff 
to  refuse  or  fall  to  perform  his  duties  as  such  employee,  and  from  compelling 
or  attempting  to  compel  or  induce,  by  threats,  intiminatlon,  force  or  violence, 
or  abusive  or  violent  language,  any  such  employee  to  leave  the  ser^ice  of  plain- 
tiff, and»  by  like  method,  to  prevent  or  attempt  to  prevent  any  i)ei"8on  desiring 
to  accept  employment  with  plaintiff  in  or  about  its  mines  or  works  or  elsewhere, 
from  doing  so  by  threats,  violence,  intimidation,  or  violent  or  abusive  language. 

From  interfering  in  any  manner  whatsoever,  either  by  threats,  violence, 
intimidations,  persuasion,  or  entreaty,  with  any  person  in  the  employ  of  plain- 
tiff who  has  contracted  with  and  is  in  the  actual  service  of  plaintiff  to  entice 
or  induce  them  to  quit  the  service  of  plaintiff  or  to  fall  or  refuse  to  perform 
his  duties  imder  his  contract  of  employment,  and  from  ordering,  aiding,  direct- 
ing, assisting,  or  abetting  In  any  manner  whatsoever  any  i)erson  or  iiersons 
to  commit  any  or  either  of  the  acts  aforesaid. 

From  congregating  at  or  near  the  premises  of  plaintiff,  and  from  picketing 
or  patrolling  said  premises  for  the  puriiose  of  Intimidating  plaintiff's  employees 
or  coercing  them  l>y  threats,  intimidation,  violence,  abusive  or  violent  language^ 
or  preventing  them,  in  the  manner  aforesaid,  from  rendering  their  ser%'ice  to 
plaintiff,  and,  in  like  manner,  from  Inducing  or  coercing  them  to  leave  the  em- 
ployment of  plaintiff,  and  from  in  any  manner  so  interfering  with  the  plahitlff 
hi  carrying  on  its  business  in  Its  usual  and  ordinary  way,  and  from  Interfering 
by  threats,  intimidation,  violence,  violent  or  abusive  language  any  person  or  per- 
sons who  may  be  employed  or  seeking  employment  by  plaintiff  in  the  operation 
of  plaintiff*s  mine  and  works. 

From,  either  singly  or  in  combination  with  others,  collecting  in  and  about  the 
approaches  to  p]aintiff*s  mine  and  works,  for  the  purpose  of  picketing  or  pa- 
trolling or  guarding  the  streets  and  approaches  to  the  property  of  plaintiff  for 
the  purpose  of  intimidating,  Uireatenlng,  or  coercing  any  of  plaintlfTs  employees 
from  work  in  its  said  mine  or  works,  or  any  person  seeking  employment  therein, 
from  entering  into  such  employment,  or  from  so  interfering  with  said  employees 
in  going  to  and  from  their  daily  work  in  and  about  the  mine  and  works  of 
plaintiff. 

And  from,  either  singly  or  collectively,  going  to  the  homes  or  buildings,  houses 
of  plalntlff*s  employees,  or  any  of  them,  for  the  purpose  of  intimidating  or  coerc- 
ing any  of  them  to  leave  plaintiff^s  employment. 

The  motion  for  an  Injunction  in  this  said  suit  is  set  down  for  hearing  in  the 
United  States  court  room  at  Parkersburg  on  the  14th  day  of  January,  1907,  at 
10  o'clock  a.  m. 

This  restraining  order  Is  not  to  take  effect  until  said  plaintiff  or  some  re- 
sponsible person  for  it  shall  enter  into  a  bond  in  the  penalty  of  $2,000,  with 
surety  therein  satisfactory  to  the  clerk  of  this  court  conditioned  that  said 
plaintiff  shall  pay  all  such  costs  and  damages  as  are  sustained  by  the  defend- 
ants, or  any  of  them,  by  reason  of  this  restraining  order  should  it  be  hereinafter 
dissoUed. 

Service  of  a  copy  of  this  order  on  the  defendants,  their  committees,  agents, 
servants,  confederates,  and  associates,  or  any  of  them,  shall  be  deemed  and  held 
sufficient  notice  of  this  order. 

I,  S.  R.  Harrison,  clerk  of  the  circuit  court  of  the  United  States  for  the 
northern  district  of  West  Virginia,  hereby  certify  that  the  foregoing  Is  a  true 
copy  of  an  order  entered  of  record  in  said  court  at  Phillppi.  on  the  24th  day  of 
October,  1907,  in  the  equity  cause  of  Hltchman  Coal  &  Coke  Co.  against  John 
Mitchell  et  al.  therein  pending. 

Given  under  my  hand  and  seal  of  said  court  at  Clarksburg  this  26th  day  of 
November,  1907. 

S.  R.  Harbison,  Clerk, 
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Mr.  GrOMFEBS.  I  idiioiild  like  ako  to  incorporate  the  order  granting 
the  injunction  pendente  Kte,  to  be  found  on  pages  117  and  118  of 
that  document,  issued  by  Ashley  M.  Gould,  justice  oi  the  Supreme 
Court  of  the  District  of  Columbia,  in  the  case  of  the  then  Ibucksr 
Stove  &  Kange  Co.  v.  Samuel  Gompers,  John  Mitchell,  Frank  Mor- 
rison, James  l>uncan,  and  others.  The  document  referred  to  is  as 
follows : 

OBDES  GRANTING    INJUNCTION   PENDENTE   LITE. 

This  cause  coming  on  to  be  heard  upon  the  petition  of  the  complainant  for  an 
injunction  pendente  lite  as  prayed  in  the  bill,  and  the  defendants'  return  to  the 
rule  to  show  cause  issued  upon,  the  said  petition,  having  been  argued  by  the 
solicitors  for  the  respective  parties,  and  duly  considered,  it  is  thereupon  by  thja 
court,  this  18th  day  of  December,  A.  D.  1907,  ordered  that  the  defendants,  The 
American  Federation  of  T^bor,  Samuel  Gompers.  BYank  Morrison.  John  B.  Len- 
non,  James  Duncan,  John  Mitchell,  James  0*Connell,  Max  Morris,  Denis  A. 
Hayes,  Daniel  J.  Keefe,  William  D.  Huber,  Joseph  F.  Valentine,  Rodney  L. 
Thi:ston,  Clinton  O.  Buclcingham.  Hernmn  C.  Poppe,  Arthur  J.  Williams,  Samuel 
R.  Cooper,  and  Edward  L.  Hickman,  their  and  each  of  their  agents,  servants^ 
attorneys,  confederates,  and  any  and  all  persons  acting  in  aid  of  or  in  conjunc- 
tion with  them  or  any  of  them  be,  and  they  hereby  are.  restrained  and  enjoined 
until  the  final  decree  in  said  cause  from  conspiring,  agreeing,  or  combining  In 
any  manner  to  restrain,  obstruct,  or  destroy  the  business  of  the  complainant,  or 
to  prevent  the  complainant  from  carrying  on  the  same  without  interference 
from  them  or  any  of  them,  and  from  Interfering  in  any  manner  with  the  sale  of 
the  product  of  the  complainant's  factory  or  business  by  defendants,  or  by  any 
other  person,  firm,  or  corporatiom  and  from  declaring  or  threatening  any  boy- 
cott a^inst  the  complainant,  or  its  business,  or  the  product  of  its  factory,  of 
against  any  person,  firm,  or  corporation  engaged  in  handling  or  selling  the  said 
product,  and  from  abetting,  aiding,  or  assisting  In  any  such  boycott,  and  from 
printing,  issuing,  publishing,  or  distributing  through  the  malls,  or  in  any  other 
manner  any  copies  or  copy  of  the  American  Federationist,  or  any  other  printed 
or  written  newspaper,  magazine,  circular,  letter,  or  other  document  or  instru- 
ment whatsoever,  which  shall  contain  or  in  any  manner  refer  co  the  name  ot 
the  conu)lalnant.  Its  business,  or  its  product  in  the  "  We  Don*t  Patronize  "  or  the 
"  UnfSair  "  list  of  the  defendants,  or  any  of  them,  their  agents,  servants,  attor- 
neys, confederates,  or  other  person  or  per8f»ns  acting  in  aid  of  or  in  conjunction 
with  them,  or  which  contains  any  reference  to  the  complainant,  its  business,  or 
product,  in  connection  with  the  term  "  Unfair  "  or  with  the  "  We  Don't  Patron- 
ize "  list,  or  with  any  other  phrase,  word,  or  words  of  similar  Import,  and  froBi 
publishing  or  otherwise  circulating,  whether  in  writing  or  orally,  any  statement,, 
or  notice,  of  any  kind  or  character  whatsoever,  calling  attention  of  the  com- 
plainant's customers,  or  of  dealers  or  tradesm^i,  or  the  public,  to  any  boycott 
against  the  complainant,  its  business,  or  its  product,  or  that  the  same  ara  or 
were,  or  have  been  declared  to  be  "  Unfair."  or  that  it  should  not  be  purchased 
or  dealt  in  or  handled  by  any  dealer,  tradesman,  or  other  person  whomsoever, 
or  by  the  public,  or  any  representation  or  statement  of  like  effect  or  import, 
for  the  purpose  of,  or  tending  to,  any  injury  to  or  interference  with  the  com- 
plainant's business,  or  with  the  free  and  unrestricted  sale  of  its  product,  or  ot 
coercing  or  Inducing  any  dealer,  person,  firm,  or  corporation,  or  the  public,  not 
to  purchase,  use,  buy,  trade  in,  deal  in,  or  have  in  possession  stoves,  ranges,  heat- 
ing apparatus,  or  other  product  of  the  complainant,  and  from  threatening  or  In- 
timidating any  person  or  persons  whomsoever  from  buying,  selling,  or  otherwise 
dealing  in  the  complainant's  product,  either  directly,  or  through  orders,  direc- 
tions, or  suggestions  to  committees,  associations,  officers,  agents,  or  others,  for 
the  performance  of  any  such  acts  or  threats  as  hereinabove  specified,  and  from 
in  any  manner  whatsoever  Impeding,  obstructing.  Interfering  with,  or  restrain- 
ing the  complainant's  business,  trade,  or  commerce,  whether  in  the  State  of 
Missouri,  or  In  other  States  and  Territories  of  the  United  States,  or  elsewhere 
wheresoever,  and  from  soliciting,  directing,  aiding,  assisting,  or  abetting  any 
person  or  persons,  company,  or  corporation  to  do  or  cause  to  be  done  any  of  the 
acts  or  things  aforesaid. 

And  It  Is  further  ordered  by  the  court  that  this  order  shall  be  in  full  force, 
obligator}',  and  binding  upon  the  said  defendants  and  each  of  them,  and  their 
said  officers,  members,  agents,  servants,  attorneys,  confederates,  and  all  persons 
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acting  in  aid  of  or  in  conjunction  with  them,  upon  the  service  of  a  copy  thereof 
ui)on  them  or  their  solicitors  or  solicitor  of  record  in  this  cause :  Provided,  The 
complainant  shall  first  execute  and  file  in  this  cause,  with  a  surety  or  sureties 
to  be  approved  by  the  court  or  one  of  the  Justices  thereof,  an  undertaking  to 
make  good  to  the  defendants  all  damage  by  them  suffered  or  sustained  by  reason 
of  wrongfully  and  inequitably  suing  out  this  injunction,  and  stipulating  that  the 
damages  may  be  ascertained  in  such  manner  as  the  Justice  of  this  court  shall 
direct,  and  that,  on  dissolving  the  injunction,  he  may  give  Judgment  thereon 
against  the  principal  and  sureties  for  said  damages  in  the  decree  itself  dissolv- 
ing the  injunction. 

Ashley  M.  Gould,  Justice. 

Mr.  GoMPERB.  I  think,  gentlemen,  that  if  you  were  to  go  into  these 
injunctions  carefully  you  would  find  some  of  the  causes  of  our  com- 

Elaint.  Some  of  the  gentlemen  who  have  appeared  against  our  bill, 
oth  before  the  House  committee  and  before  this  committee,  have 
said  that  there  are  only  a  few  cases.  I  think,  if  my  memory  serves 
me  right,  they  said  that  there  have  been  but  36  cases  of  injunction; 
that  after  scouring  the  country  I  could  find  no  more  than  those  which 
I  furnished  the  then  Member  of  the  House  of  Representatives,  Mr. 
Littlefield;  that,  therefore,  the  complaint  and  all  this  howl  we  are 
making  counts  for  little;  and  that  there  is  little,  if  any,  basis  for 
our  complaint.  Let  me  say,  Mr.  Chairman  and  ^ntlemen,  that  when 
Mr.  Littlefield  asked  me  whether  I  would  furnish  him  with  some  of 
the  data,  some  of  the  copies  of  the  injunctions  of  which  I  complained, 
and  of  which  my  associates  complained,  I  said  I  would  do  the  best 
I  could  in  as  brief  a  time  as  was  laid  at  my  disposal,  and  within  a 
very  few  days  I  managed  to  gather  up  a  few  of  the  injunctions.  But 
take  the  statement  of  the  opponents  of  the  bill  at  its  par  value,  that 
the  complaints  which  we  make  are  based  upon  only  a  few  cases,  I 
bold  that  there  is  not  any  citizen  of  our  country  so  mean  but  who  is 
entitled  to  have  his  grievance  rectified  if  his  rignts  are  violated. 

Lidividual,  aye,  organized  crime,  majr  be  committed,  and  yet  our 
Government  and  the  principles  upon  which  our  Government  is  based 
can  be  maintained.  But  once  let  the  liberty  of  the  citizen  be  invaded, 
the  invasion  eats  through  the  entire  foundation  of  our  system  or 
Government,  and  that  loundation  can  not  be  eaten  without  crum- 
bling the  institution  in  its  entirety. 

It  is  because  the  men  of  labor  are  more  vitally  interested  than  any 
other  group  of  citizens  in  the  maintenance  of  the  essentials  of  liberty 
and  in  the  essentials  of  freedom — necessarily  more  interested  by 
reason  of  the  position  they  occupy  in  society  than  any  other  class  or 

Soup  in  the  country — that  they  are  vitally  interested  in  this  legis- 
bion.  Slavery  of  the  rich,  slavery  of  those  having  possessions, 
slavery  of  the  titled,  never  existed.  Slavery  in  any  form,  wherever 
it  has  existed  in  all  the  world,  was  the  slavery  of  the  masses,  the 
poor,  the  workers,  the  hewers  of  wood  and  the  drawers  of  water,  and 
that  was  not  only  in  the  olden  times,  it  was  not  only  through  the 
middle  ages,  but  wherever  there  is  any  degree  of  servitude  the 
workers  occupy  those  positions.  Wherever  there  has  been  in  the 
past,  or  exists  to-day,  any  degree  of  tyranny,  it  is  the  masses,  the 
workers,  who  have  been  tyrannized  over,  and  this,  too,  whether  it 
be  in  autocratic  Russia,  the  constitutional  monarchy  of  England,  or 
the  Republic  of  the  United  States.  Wherever  there  is  a  grave  in- 
justice done,  fundamental  in  principle,  it  is  imposed  upon  the  work- 
ing people.    And  I  say,  thereiore,  that  we  are  more  vitally  interested 
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in  contending  for  the  principles  of  liberty  and  freedom  and  justice 
than  any  other  group  of  people  in  all  our  country. 

The  bill  which  has  passed  the  House  of  Kepresentatives  and  is  now 
before  this  committee  seeks  to  remedy  in  part  some  of  the  evils  of 
which  we  have  complained.  It  does  not  go  as  far  as  the  Pearre  bill, 
nor  does  it  go  as  far  as  the  Wilson  bill.  But  we  have  spent  years  of 
work,  of  protest,  of  activity,  in  calling  attention  of  the  people,  as  well 
as  calling  the  attention  of  our  Congressmen,  Senators  and  Repre- 
sentatives, and  Executives,  and  seeking  cases  as  test  cases  in  the  hope 
that  the  judiciary  itself  will  go  back  to  the  fundamental  principles 
of  right,  and  in  order  to  force  back  the  courts  which  have  invaded 
the  legislative  functions  of  government  and  which  have  infringed 
upon  personal  liberties  and  attempted  to  regulate  personal  relations 
by  the  process  of  injunction. 

I  have  not  any  fight,  and  I  have  no  desire,  to  say  that  the  judiciary, 
particularly  the  Supreme  Court  of  the  United  States,  could  be  in- 
fluenced by  any  movement  inaugurated  by  men  of  labor ;  but  whether 
that  be  so  or  not,  the  fact  remains  that  the  Supreme  Court  of  the 
United  States  about  two  years  ago  selected  one  or  two  of  the  Asso- 
ciate Justices  of  that  high  tribunal  to  make  an  investigation  and  a 
report,  or  recommendation,  upon  the  subject  of  the  equity  powers  and 
rules  prevailing  in  the  jurisprudence  of  the  United  States,  and  about 
two  months  ago  the  Supreme  Court  formulated  certain  rules. 
Among  the  rules  is  No.  73,  under  the  caption  "  Preliminary  injunc- 
tions and  temporary  restraining  orders,"  and  for  the  purpose  of  the 
record  I  shall  read  it : 

No  preUnjlnary  injunction  shall  be  granted  without  notice  to  the  opposite 
party.  Nor  slmll  any  temporary  restraining  order  be  granted  without  notice  to 
the  opposite  party,  unless  it  shall  clearly  appear  from  specific  facts,  shown  by 
affidavit  or  by  the  verified  bill,  that  immediate  and  irreparable  loss  or  damage 
will  result  to  the  applicant  before  the  matter  can  be  heard  on  notice.  In  case  a 
temporary  restraining  order  shall  be  granted  without  notice,  in  the  contingency 
specified,  the  matter  shall  be  made  returnable  at  the  earliest  possible  time,  and 
iu  no  event  later  than  10  days  from  the  date  of  the  order,  and  shall  take  pre- 
cedence of  all  matters,  except  older  matters  of  the  same  character.  When  the 
matter  comes  up  for  hearing  the  party  who  obtained  the  temporary  restraining 
order  shall  proceed  with  his  applocatlon  for  a  preliminary  Injunction,  and  If  he 
does  not  do  so  the  court  shall  dissolve  his  temporary  restraining  order.  Upon 
two  days'  notice  to  the  party  obtaining  such  temiwrary  restraining  order  the 
opposite  party  may  appear  and  move  the  dissolution  or  modification  of  the  order, 
and  In  that  event  the  conrt  or  judge  shall  proceed  to  hear  and  determine  the  mo- 
tion as  expeditiously  as  the  ends  of  justice  may  require.  Every  temporary 
restraining  order  shall  be  forthwith  filed  In  the  clerk's  office. 

There  are  three  purposes  for  which  I  have  read  this  new  rule.  One 
is  to  express  my  satisfaction  that  the  Supreme  Court  of  the  United 
States  has  taken  that  action.  Secondly,  I  want  to  call  attention  to 
the  record  of  the  hearings  before  this  committee  and  the  House 
Judiciary  Committee  in  this  Congress.  The  statements  made  by  tne 
attorneys  who  are  opposing  this  bill,  when  asked,  "Have  you  an> 
suggestion,  have  you  any  proposition  in  your  mind,  by  which  the 
process  of  the  court  in  injunctions  could  be  changed  or  modified  m 
any  degree?  "  answered,  "  No;  not  in  the  slightest."  By  the  process 
of  injunction,  as  it  has  been  abused  within  this  past  20  years,  they 
have  found  their  grip  upon  labor  for  their  clients.  By  the  process  ot 
injunction,  as  it  has  oeen  diverted  and  made  to  apply  to  the  relations 
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of  employers  and  emplojees,  they  have  found  a  means  to  tie  men  to 
their  tasks. 

As  one  attorney  said — and  the  record  shows  it — ^it  is  the  means  to 
prevent  strikes,  it  is  the  means  to  end  strikes,  and  they  are  not  witi- 
mgly  going  to  let  go  one  string  or  one  thread  that  might  help  to 
hold  the  men  of  labor  to  their  tasks.  Btit  the  Supreme  CoHrt  of  tho 
United  States  have  told  these  men,  ^^  You  are  not  so  sure  of  yoar 
ground.  You  have  gone  wrong,  and  the  courts  have  gone  wrong 
wherever  they  have  transgressed  this  rule," 

The  statute  of  1783  provided  that  no  injunction  should  be  issueck 
except  upon  notice  to  the  adverse  party. 

Mr.  Emeky.  What  statute  is  that? 

Mr.  GoMPERS.  I  will  read  it  to  you  in  a  minute. 

Mr.  Emery.  I  just  wanted  to  get  the  date. 

Mr.  GoMPERS.  I  haven't  it  in  my  hand  at  this  moment,  but  I  have 
it  here  among  my  papers,  and  if  I  have  opportunity,  I  will  read  it 
to  you. 

Mr.  Emery.  I  thought  I  had  misunderstood  your  date,  that  is  all. 

Mr.  GoMPERS.  I  think  it  is  1783. 

Mr.  Emery.  The  date  you  gave  is  about  six  years  before  the  adop- 
tion of  the  ConstituticMi.  That  is  the  reason  I  thought  maybe  you 
had  made  a  verbal  error. 

Mr.  Davenport.  He  means  1793, 1  suppose. 

Mr.  GoMPERS.  I  take  it  that  Mr.  Emery  understands  that  I  have 
something  else  to  do  besides  study  law,  even  in  the  injunctions.  He 
gives  me  credit  or  holds  me  blamable  for  things  other  than  this.  It 
was  1793.    Part  of  the  language  employed  in  that  statute  is : 

No  Injunction  shall  be  Issued  in  any  case  without  reasonable  pre\ious  notice 
to  the  adverse  party  or  his  attorney. 

I  have  said  that  the  new  rule  as  established  by  the  court  I  think  is 
a  just  one:  it  goes  back  to  the  true  practice  and  law — ^a  return  which 
was  exceedingly  gratifying  to  us. 

But  there  is  an  evil  in  connection  with  the  injunctions  which  is 
much  more  fundamental  than  that  with  which  the  court,  in  its  new 
rule,  deals.  The  courts  sitting  in  equity  have,  without  law,  unwar- 
rantably extended  their  jurisdiction  from  protecting  property  and 
property  rights  from  immediate  and  irreparable  injury  untiU  under 
the  guise  of  protecting  these,  workingmen  haye  been  forbidden  to 
strike,  forbidden  to  walk  on  public  highways,  forbidden  in  advance 
to  speak  or  write  on  subjects  affecting  their  vital  rights  and  interests. 

Senator  Sutherland.  Mr.  Gompers,  before  you  pass  to  that  phase 
of  the  bill  let  me  ask  you  a  question.  In  view  of  the  rule,  which  yoa 
have  just  read,  established  by  the  Supreme  Court  of  the  United 
States,  what  do  you  say  as  to  tne  necessity  of  the  first  section  of  vour 
bill;  that  is,  the  section  which  amends  section  263  of  the  Judicial 
Code? 

Mr.  Gompers.  If  my  memory  serves  me  right,  the  first  section  of 
the  bill 

Senator  Sutherland.  That  section  deals  with  the  question  of  no- 
tice. 

Mr.  Go3fPER8.  Beginning  with  line  14,  page  2,  the  bill  reads : 

Every  such  order  sbaU  be  indorsed  with  the  date  and  h^ur  of  issuance,  shaU 
be  forthwith  entered  of  record,  shall  define  the  injury  and  state  why  it  Is  irrep- 
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ftrftble  and  why  the  ordter  wfws  gn*ftnteA  without  notice,  and  ritell  by  its  termft 
expire  witbia  sucH  dime  after  entry,  not  to  e&ceed  seren  daya^  as  the  court  or 
Judge  laay  fix*  anleae  witian  the  tifDe  bd  ftxed  Oie  order  is  extended  or  rraewed 
for  a  like  period,  after  notice  to  those  previously  servedf  jtf  any,  and  for  good 
cause  Shawn,  and  the  reasons  for  such  extension  i^all  be  entered  of  record. 

You  see,  the  new  rule  establisbed  by  the  Supreme  Court  is  bo^ 
covered  by  that  which  I  have  read,  from  lioie  14  to  line  23. 
Senator  Sutherland.  This  rule  provides,  first: 

No  preliminary  Injunction  shall  be  granted  without  notice  to  the  opposite 
party.  Nor  shall  any  temporary  restraining  order  be  grunted  without  notice 
to  the  opposite  party  unless  it  shall  clearly  appear  from  specific  facts,  shown 
by  affidavit  or  by  the  verified  bill,  that  tuuuediate  and  irreparable  loss  or  dam- 
i^e  wiU  result  to  the  applicant  before  the  matter  can  be  heard  on  notice. 

That  seems  to  cover  that  phase  of  it. 

In  case  a  temporary  restraining  order  shall  be  granted  without  notice  In  the 
irtMitingency  specifiied  the  matters,  shall  be  made  returnable  at  the  earliest  poeh 
sible  time,  and  in  no  event  later  than  10  days  from  the  date  of  the  order — 

That  extends  the  time  named  in  your  bill  from  7  to  10  days,  a 
difference  of  3  days — 

and  shall  take  precedence  of  nil  mattei's,  exeetrt  older  matters  of  the  same  char- 
acter. When  the  matter  comes  up  fbr  hearing  the  party  who  obtaloed  the  teok- 
porary  restraining  order  shall  proceed  with  his  aplication  lor  a  preliminary 
injunction,  and  if  he  does  not  do  so  the  court  shall  dissolve  his  temporary  re- 
bt raining  order. 

Then,  in  addition  to  that,  it  provides  that  it  may  be  brought  on, 
as  I  undeirstand,  at  an  earlier  period,  within  10  days. 

Upon  two  days'  notice  to  the  party  obtaining  such  temporary  restralulijj» 
ordM*,  the  opiwsite  party  may  appear  and  move  the  dissolution  or  modification 
of  the  order. 

Which  would  enable  the  party  against  whom  the  injunction  was 
sought  immediately  to  have  the  matter  heard  and  determined,  even 
before  the  10  days'  period  had  expired. 

Mr.  GrOMFERS.  I  would  say  that,  first,  you  w^ill  find  in  the  first  sec- 
tion of  this  hiHy  reading  from  page  1 : 

Sec.  J0».  That  no  Injunction,  whether  interlocutory  or  permanent,  In  cases 
other  than  those  described  In  section  266  of  this  title,  shall  foe  issued  without 
previous  notice  and  an  opportunity  to  be  heard  on  behalf  of  the  parties  to  be 
enjoined,  which  notice,  together  with  a  copy  of  the  bill  of  complaint  or  other 
pleading  u^xm  which  the  application  for  such  injunction  will  be  based,  shall  be 
served  upon  the  parties  sought  to  be  enjoined  a  reasonable  time  in  advance  of 
such  application. 

In  so  far  as  I  am  concerned,  there  does  not  seem  to  me  to  be  an  ob- 
jection to  having  that  rule  of  the  court  made  a  part  of  section  1.  I 
am  perfectly  satisfied  to  assent  that  a  rule  issued  by  the  Supreme 
Court  of  the  United  States  should,  in  its  exact  language,  be  incor- 
porated in  the  bill.  T  think  that  when  that  is  done  there  will  be  no 
question  but  that  the  court,  when  called  upon  to  pass  upon  the  con- 
stitutionality of  the  law,  when  enacted,  will  hold  it  constitutional. 
I  am  sure  our  friends,  the  enemy,  will  bring  it  before  the  courts  for 
test,  and  I  assui-e  them  that  I  shall  not  interpose  any  objection  to 
their  test,  and  I  will  not  hale  them  to  the  court  for  contempt  even 
when  they  test  the  case.  But  there jEire  other  provisions  in  this  section 
which  should  be  incorporated  and  to  which  I  have  already  called  at- 
tention. I  believe  that  it  were  better  to  enact  the  rule  into  law  than  to 
simply  let  it  stand  as  a  court  order,  establishing  a  new  rule,  which 
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may  be  subject,  in  the  near  or  remote  future,  to  such  revision  and 
change  as  the  court  may  then  deem  advisable  or  practicable.  I  pre- 
fer to  have  the  law  denne  the  rights  of  citizens  and  the  powers  of 
courts  beyond  which  neither  may  go. 

Senator  Sutherland.  One  provision  of  this  section,  Mr.  Gompers, 
has  always  seemed  to  me  very  objectionable,  and  I  have  heard  thus 
far  no  good  reason  given  for  it.  Commencing  with  line  18,  page  2, 
the  provision  is: 

ShaU  by  its  terms  expire  within  such  time  after  entry,  not  to  exceed  sevoi 
days,  etc. 

That  provision  is  that,  even  though  the  order  should  not  be  served 
at  all,  owing  to  the  disappearance  of  the  defendants  so  that  they 
could  not  be  reached,  still  it  shall  expire  within  seven  days  after  its 
entry  in  the  record.  Why  should  sucn  a  provision  as  that  go  into  the 
law?  Why  would  it  not  be  better  to  provide  that  it  should  expire 
within  7  days  or  10  days  after  service,  but  allowing,  as  the  Supreme 
Court  rule  does,  the  opposite  party  to  voluntarily  come  into  court 
and  move  to  dissolve  ? 

Mr.  GoMFERS.  There  have  been  injunctions  issued  by  courts  and  no 
attempts  made  to  serve  them  upon  those  enjoined.  How  are  you 
going  to  cover  that? 

Senator  Sutherland.  Just  by  what  I  have  said  or  by  what  the 
Supreme  Court  rule  provides — that  the  opposite  party  may  come  in 
and  move  to  dissolve  it. 

Mr.  Gompers.  Supposing  they  are  not  served — no  attempt  made  to 
serve? 

Senator  Sutherland.  The  injunction  certainly  would  not  be  opera- 
tive against  them  unless  they  had  knowledge  of  it. 

Mr.  Gompers.  No,  Senator;  injunctions  have  been  issued  to  John 
Doe  and  Richard  Roe,  and  men  have  come  into  cities  and  towns,  not 
knowing  that  there  has  been  the  slightest  difficulty  or  dispute  or  that 
an  injunction  has  been  issued  at  all,  and  they  have  been  arrested  for 
violating  the  terms  of  the  injunction,  and  made  to  answer. 

Senator  Sutherland.  This  provisions  applies  not  only  to  labor  dis- 
putes, but  it  applies  to  all  sorts  of  injunctions. 

Mr.  Gompers.  I  understand  that. 

Senator  Sutherland.  If  a  suit  is  brought  to  enjoin  the  negotiation 
of  a  promissory  note,  in  proper  cases  it  would  apply  to  that,  and  the 
party  against  whom  the  injunction  is  sought,  if  he  can  keep  out  of  the 
way  so  that  he  can  not  be  served,  although  he  may  have  knowledge  of 
the  injunction,  so  far  as  the  process  of  the  court  is  concerned,  at  the 
end  of  the  seven  days  could  proceed  to  negotiate  the  note. 

Mr.  Gompers.  For  instance,  if  there  were  added  to  this  section,  in 
its  appropriate  place,  a  statement  that  if  the  party  having  petitioned 
for  the  injunction  and  secured  it  has  made  every  diligent  effort  to 
serve  the  parties  sought  to  be  enjoined,  I  think  that  would  remove 
that  objection.  I  do  not  believe  that  the  petitioner  for  an  injunction 
should  fail  to  perform  the  necessary  consequent  duty  of  using  every 
diligent  effort  to  have  the  party  enjoined  served  with  the  restraining 
order. 

Mr.  Chairman,  right  here  I  wtot  to  ask  the  privilege  of  calling 
attention  to  a  very  serious  injurv  which  has  been  done  to  one  of  my 
colleagues,  Mr.  John  Mitchell,  by  an  omission  or  suppression  of  a 
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part  of  an  article  which  he  contributed  to  the  American  Federationist 
and  which  was  brought  into  the  hearing  on  this  bill.  I  am  not 
.  inclined  to  attribute  ulterior  purposes  to  anyone,  but  during  the  hear- 
ings before. this  committee  on  this  bill  Mr.  Davenport  introduced 
parts  of  an  article  written  by  Mr.  John  Mitchell  and  published  in 
the  American  Federationist.  I  have  with  me  a  copy  of  the  American 
Federationist  in  which  that  article  appears.  It  is  an  article  to  which 
I  subscribe  in  ever^  detail,  in  every  expression.  I  should  like  to  see 
that  the  omission  in  that  article  is  incorporated  in  the  proceedings. 
I  shall  not  attempt  to  read  it  to  you,  but  on  page  262  of  the  hearings 
before  the  subcommittee  of  the  Committee  on  the  Judiciary  of  the 
United  States  Senate,  Sixty-second  Congress,  second  session,  on 
H.  R.  23636  there  is  a  statement  quoting  from  Mr.  Mitchell's  article : 
"  In  stating  that  unionists  have  a  legal  and  moral  right  to  refuse  to 
work  with  nonunionists  I  desire  to  make  two  qualifications,"  and  it 
omits  the  qualifications. 

Senator  Root.  You  insert  the  part  of  the  article  which  is  indicated 
by  stars  in  the  original. 
Mr.  GoMPERS.  "^s,  sir. 

The  statement  refenwd  to  is  as  follows : 

In  stating  that  unionists  have  a  legal  and  a  moral  right  to  refuse  to  worlc 
with  nonunionists  I  desire  to  m&ke  two  qualifications.  If  a  union  is  working 
not  for  the  interests  of  all  the  men  at  the  trade,  but  of  the  members  who  at  that 
time  are  actually  in  the  union ;  if  it  is  unduly  restrictive,  prohibiting  apprentices, 
charging  extortionate  Initiation  fees,  and  excluding  capable  applicants  for  mem- 
bership, then  Its  refusal  to  work  with  nonunion  men  is  monopolistic,  and  such 
a  union  should  not  be  put  upon  a  par  with  unions  which  refuse  to  work  with 
nonunionists  in  the  general  interests  of  the  trade.  I  do  not  mean  to  say  that 
a  high  initiation  fee  is  always  unfair.  To  a  certain  limited  extent  it  may  be 
fair  to  capitalize  the  past  sacrifices  of  members  of  the  union,  and  it  may  be 
necessary,  by  reasonably  high  initiation  fees,  to  moderate  a  too  rapid  or  too 
sudden  rush  into  the  trade.  Especially  where  membership  in  a  union  means  a 
participation  in  a  large  accumulated  surplus  it  may  be  fair  to  charge  an  Initia- 
tion fee  somewhat  higher  than  usual.  One  must  look  at  the  motive  behind  the 
regulation.  But  If  the  union  is  monopolistic  its  refusal  to  work  with  nonunion 
men  Is  an  aggravation  of  its  offense,  and  an  unduly  high  initiation  fee  may 
mean  a  tax  levied  upon  capable  men  willing  to  work  according  to  union  rules 
and  regulations. 

Mr.  GoMPEBS.  What  we  are  asking,  gentlemen,  in  this  bill  is  prac- 
tically the  law  of  Great  Britain  now.  The  British  trades-dispute 
act  of  1906  contains  in  essence  that  which  we  are  asking  in  this  bill. 
I  desire  to  offer  a  copy  of  the  British  trades-dispute  act,  1906. 

The  act  referred  to  is  as  follows : 

BRITISH  TBADES-DISFUTE  ACT,    1006. 

An  act  done  in  pursuance  of  an  agreement  or  combination  by  two  or  more  per- 
sons shall,  if  done  in  contemplation  or  furtherance  of  a  trade  dispute,  not  be 
actionable  unless  the  act  if  done  without  any  such  agreement  or  combination 
would  be  actionable. 

It  shall  be  lawful  for  one  or  more  persons,  acting  on  their  own  behalf  or  on 
behalf  of  a  trade-union  or  of  an  individual  employer  or  firm  in  contemplation 
or  furtherance  of  a  trade  dispute,  to  attend  at  or  near  a  house  or  place  where 
a  person  resides  or  works  or  carries  on  business  or  happens  to  be,  if  they  so 
attend  merely  for  the  purpose  of  peacefully  obtaining  or  communicating  in- 
formation or  of  peacefully  persuading  any  person  to  work  or  abstain  from 
working. 

An  act  done  by  a  person  in  contemplation  or  furtherance  of  a  trade  dispute 
shall  not  be  actionable  on  the  ground  only  that  it  induces  some  other  person  to 
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break  a  contract  of  employment  or  that  it  is  nn  interference  with  tlie  trade, 
business,  or  employment  of  some  other  person  or  with  the  right  of  some  other 
person  to  dispose  of  his  capital  or  his  labor  as  he  wills. 

An  action  against  a  trade-union,  whether  of  workmen  or  masters,  or  against 
any  members  or  officials  thereof  on  behalf  of  themselves  and  all  other  members 
of  the  trade-union  in  respect  of  any  tortious  act  alleged  to  have  been  committed 
by  or  on  behalf  of  the  trade-union  shnll  not  be  euteitaiueil  by  any  court 

Nothing  in  this  section  shall  affect  the  liability  of  the  trustees  of  a  trade- 
union  to  be  sued  in  the  events  provided  for  by  the  trades-union  act,  1871,  sec- 
tion 9,  except  in  resi)ect  of  any  tortious  act  committed  by  or  on  behalf  of  the 
union  in  contemplation  or  in  furtherance  of  a  trade  dispute. 

Mr.  GoMPERS.  Now,  I  desire  to  say  a  word  on  a  subject  ufKHi  which 
so  many  of  the  opponents  to  this  bill  and  this  species  of  legislation 
harp — the  idea  of  contracts,  contracts  which  are  inviolable.  I  have 
a  very  keen  appreciation  of  not  only  keeping  contracts  but  keeping 
your  word,  the  spoken  word  between  man  and  man  and  between  men 
and  men.  The  spoken  word  to  me  is  inviolable,  but  it  is  upon  honor — 
it  is  a  moral  obligation  to  keep  one's  word  as  it  is  to  keep  one's 
contract.  But  in  the  conditions  in  which  the  workers  find  them- 
selves on  entering  into  the  employment  of  those  upon  whom  they 
are  compelled  to  rely  in  order  to  work  and  to  earn  their  livelihood 
the  conditions  do  not  warrant  the  assumption  of  the  equality  of  the 
positions  of  the  parties  to  this  supposed  contract. 

I  call  your  attention  to  the  fact — and  you  will  find  a  few  concrete 
references  to  it,  as  published  in  the  hearings  before  the  House  Judi- 
ciary Committee — that  where  workmen  have  had  a  contract  with 
their  emplovers,  a  collective  bargain  for  service,  for  labor,  determin* 
ing  wages,  hours  of  labor,  and  conditions  of  employment,  agreed  to 
by  both  sides,  without  the  slightest  interruption  of  the  relationship 
for  a  period  of  years,  and  yet  under  the  stimulating  evil  influences 
of  those  who  want  to  disrupt  the  organizations  of  labor  these  em- 
ployers, having  had  the  agreement  with  the  employees  as  an  entity, 
terminated  the  agreement  on  the  1st  of  January.  They  specified 
that  "  Upon  the  termination  of  this  agreement  the  representatives  of 
the  employers  and  the  representatives  of  the  union  shall  meet  for  the 
purpose  of  negotiating  another  agreement  for  a  period  of  a  year  or 
more  and  that,  pending  the  final  agreement,  the  conditions  obtaining 
under  the  previous  agreement,  or  under  this  agreement,  shall  remain 
in  full  force  and  effect."  On  the  1st  of  January  in  the  mail  of  every 
one  of  these  employees  was  a  notice  that  if  he  desired  to  have  em- 
ployment in  that  establishment,  he  could  apply  for  the  same  by  filU 
mg  in  the  inclosed  circular,  presenting  it  to  the  superintendent. 
The  inclosed  circular  was  a  renunciation  of  the  organization  of  which 
the  employees  were  members  and  with  which  the  employers  had  the 
agreement  to  continue  the  relations  for  the  purpose  of  seeking  a  new 
agreement  What  freedom  of  contract  did  these  overconfident  work- 
ers have,  overconfident  in  the  honor  and  the  word  of  the  employer 
and  the  agreement  entered  into  with  him?  There  are  two  or  three 
other  notable  instances  which  I  incorporated  in  the  hearings  before 
the  House  Judiciary  Committee.    I  have  numbers  of  them. 

But  I  shall  not  assume  our  case  to  be  based  upon  that  ground.  I 
shall  speak  of  it  in  its  bare  nakedness.  The  employers  have,  by  rca*- 
son  of  their  position  and  their  wealth,  the  advantage  that  they  have 
the  means  or  continuance  of  livelihood.  The  workman  must  work 
«very  day  to  find  his  bread  for  him  and  his,  for  that  day  or  ihe  f ol- 
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lowing  day.  His  needs  are  immediate.  Suppose  that  under  the 
jBtress  of  his  needs  and  his  necessities  he  enters  into  an  agreem^it 
with  the  employers,  and  then  after  he  enters  into  that  agreement,  and, 
indeed,  the  employers  make  his  signing  that  agreement  the  condition 
upon  which  work  will  be  given  to  that  worker — ^if  perchance  the 
opportunity  presents  itself  at  some  later  time  for  betterment,  or  to 
insist  upon  new  and  better  conditions — on  the  violation  of  such  a 
contract,  such  an  agreement  obtained  in  such  a  way,  is  that  contract 
to  be  enforceable  by  the  courts  though  not  enforeable  as  contracts 
usually  are,  but  by  the  specific  enforcement  of  personal  service? 
Upon  no  other  citizen  in  the  country  is  any  such  rule  of  law  invoked 
or  enforced.  No  man  can  be  required  to  perform  specifically  the 
terms  of  a  contract.  No  court  in  all  our  country  would  attempt  to 
compel  John  Jones  &  Co.  to  put  up  new  bookcases  in  this  room.  If 
he  fails  to  put  up  these  bookcases  iie  may  be  called  upon  to  respond 
in  damages,  but  even  though  he  can  not  respond  in  damages,  he  can 
not  be  compelled  to  perform  specifically  the  terms  of  the  contract. 
We  insist  that  the  workman  be  treated  in  exactly  the  same  manner  as 
the  man  in  business,  who  has  entered  into  an  agreement  or  contract, 
without  the  elements  affecting  him,  which,  as  I  have  attempted  to 
show,  affect  the  workman  in  entering  into  such  a  contract.  Therefore, 
in  the  British  trades  dispute  act  of  1906,  the  unions  are  not  subject 
to  suits  for  damages,  for,  indeed,  it  is  known  there,  as  it  is  known 
to  every  student  and  observer  of  the  real  industrial  life  of  this  or 
any  other  country,  that  employers  are  no  more  liable  in  damages  for 
breach  of  contract  with  unions  of  employees  in  their  collective  capa- 
ity  than  are  the  employees  or  the  workmen.  There  has  never  been 
one  suit  brought,  to  my  knowledge,  and  as  a  consequence,  never  one 
dollar  recovered  by  an  association  of  workmen  as  against  employers 
for  breach  or  violation  or  the  termination  of  a  contract,  or  joint 
bargain,  or  collective  bargain.  No  layman,  no  lawyer,  I  think,  can 
show  one  case  where  such  a  suit  was  brought,  or,  if  brought,  where 
there  was  any  recovery. 

Only  yesterday  a  jgentleman  asked  me,  "  Why  do  not  your  unions 
incorporate?  ^  I  said  to  him,  "That  is  a  subject  stale  and  unprofit- 
able. We  have  thrashed  that  over  so  often,  and  employers  do  not 
want  that  now;  they  do  not  want  it;  we  do  not  want  it  either.'' 
Under  incorporation  there  would  be  a  limited  liability  of  the  unions. 
Now,  under  the  interpretation  of  the  Sherman  antitrust  law  by  the 
Supreme  Court  of  the  United  States,  there  is  no  limit  to  the  liability. 
They  are  very  hun^y  individuals,  and  they  not  only  would  take  the 
funas  of  the  organization  but  they  would  take  the  savings  of  the  old 
and  decrepit  men  of  labor  who  have  worked  hard  until  their  seven- 
tieth year  and  then  are  no  longer  able  to  work ;  they  have  had  their 
funds  attached,  their  little  holdings  attached.  Employers  do  not 
want  incorporation.  They  now  have  the  field  of  all  the  organized 
labor's  possessions,  and  tney  have  every  dollar  the  workman  may 
have  been  provident  ^lough  to  save ;  and  I  may  say,  in  passing,  they 
may  do  that  without  regard  to  .culpability  of  anything  charged.  As 
a  matter  of  fact,  those  who  have  been  attached,  either  their  few 
dollars  or  their  home  holdings,  arc  t^se  who  have  been  least  active 
in  anything  charged  by  the  employers  of  labor.  The  only  considera- 
tion in  the  suits  brougnt  and  the  parties  sued  was,  "  Have  thfey  any- 
tiling  to  attftcbf  " 
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There  are  too  often  applied  in  discussions  the  principles  of  the 
sacredness  of  contracts  in  the  relations  of  employers  and  employees, 
as  if  we  were  on  perfect  equality ;  as  if  there  were  no  duress ;  as  ii 
there  were  no  social  condition,  no  economic  condition,  no  industrial 
condition,  which  placed  the  workman  in  a  practically  defenseless 
position  toward  his  employers  when  a  contract  is  entered  into,  forced 
upon  the  employees  as  a  condition  of  the  opportunity  to  work  and 
support  themselves  and  those  dependent  upon  them.  It  was  for  that 
reason  that  the  provision  in  the  British  trades  dispute  act  was  in- 
corporated. Contracts  are  held  up  to  us  and  to  our  lawmakers  as 
a  bugaboo  to  frighten  them  or  to  arouse  their  antagonism  to  any 
attempt  to  mitigate  the  conditions  under  which  these  contracts  are 
made. 

One  of  the  attorneys,  Mr.  Dillard,  of  Chicago,  who  appeared  before 
this  committee,  on  page  234  of  the  hearings,  said : 

There  are  also  some  principles  of  equity  Jurisprudence  and  practice  wbich 
until  later  years  have  not  been  questioned,  and  which,  I  believe,  are  not  yet 
questioned  by  lawyers  \yho  believe  in  the  stability  of  the  law — ^i)rinciple8  of  the 
wisdom  and  righteousness,  of  which  most  lawyers  are  convinced.  I  shall  not 
in  applying  those  principles  to  the  discussion  of  this  bill  wander  along  the  border 
line,  on  one  side  of  which  it  ought  to  be  held  that  an  injunction  should  be 
granted,  on  the  other  side  of  which  it  ought  to  be  held  that  an  injunction  should 
be  refused;  nor  shnll  I  go  into  those  "twilight  zones"  between  the  rights  of 
property  and  the  rights  of  men,  if,  indeed,  there  is  difference  between  such 
rights. 

If,  indeed,  there  is  such  a  thing  as  a  difference  between  these  rights, 
the  rights  of  men  and  the  rights  of  property. 

Senator  Root.  Mr.  Gompers,  can  there  be  any  such  a  thing  as  a 
right  of  property  which  is  not  the  right  of  a  man  ? 

Mr.  GoMPERS.  I  have  used  the  term  as  it  is  ordinarily  used.  I 
think  it  is  not  properly  used  when  we  speak  of  rights  o^  property. 
Property  has  no  rights.    Property  is  an  inanimate  thing. 

Senator  Root.  I  observe  that  Mr.  Dillard  makes  that  distinction. 
He  speaks  as  if  there  were  two  quite  distinct  things,  the  rights  of 
property  and  the  rights  of  man.    That  is  rather  misleading,  f  think. 

Mr.  GoMPERS.  It  is  misleading;  but  he  uses  the  term  in  the  sense 
in  which  it  is  generally  used.  No  one  who  has  any  respect  for  oui 
institutions  and  our  system  of  government  questions  the  right  to 
property.  Under  certain  circumstances,  by  governmental  expediency 
or  necessity,  a  man  may  be  alienated  from  his  property.  Government 
may  take  it,  under  the  right  of  eminent  domain,  and  compensate  him 
for  it ;  or  it  may  confiscate  it  for  the  safety  of  tlie  Government  or  for 
the  good  of  society  or  for  the  protection  of  life.  But  the  right  of 
man  is  in  himself,  and  can  not  be  alienated  from  him  without  alienat- 
ing his  existence  from  himself.  You  can  not  separate  the  rights  of 
man  from  himself,  from  the  person,  from  the  flesh,  from  the  body, 
from  the  soul.  The  right  to  ownership  of  one's  self — ^you  can  not 
deprive  me  of  ray  power  or  my  own  government  of  myself,  in  my 
own  labor  and  labor  power,  without  controlling  my  body.  I  can  n<^ 
dispose  of  my  labor  power  without  disposing  of  that  part  of  my 
body  and  soul  and  breath.  Fundamentally,  the  basis  upon  which  the 
injunctions  have  been  issued  is  that  the  employer  has  so  much  in- 
vested in  plant,  in  machinery,  in  material,  and  that  because  of  that 
he  has  a  right  of  property  or  property  right,  in  so  much  of  the  labor 
power  of  a  number  of  workmen,  in  order  that  he  may  carry  on  hia 
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business  uninterruptedly  and  profitably.    We  hold  that  an  employer 
has  no  such  right. 

Senator  Root.  Mr.  Gompers,  I  wish  you  would  give  us  a  memo- 
randum of  the  cases  in  which,  in  your  opinion,  there  have  been  deci- 
sions based  upon  such  a  view  as  that,  cases  which  involve,  as  a  part 
of  the  basis  of  the  decision,  an  affirmance  of  that  proposition  which 
you  are  now  combating. 

Mr.  GoMPERS.  I  shall  try  to  do  it.  Senator. 

Senator  Root.  I  would  like  very  much  to  have  brought  together 
cases  with  special  reference  to  that  singleproposition. 

Mr.  GoMPBRS.  I  shall  try  to  do  that.  Wnether  I  can  do  it  in  time 
to  be  incorporated  in  these  hearings  or  not  I  can  not  say.  I  may  say 
that  I  have  to  leave  to-day. 

Senator  Root.  If  you  could  have  the  memorandum  sent  in,  we 
would  be  glad  to  have  it 

Mr.  Gompers.  I  shall  be  very  glad  to  do  it  if  I  can.  If  you  will 
read  the  injunction  issued  by  Judge  Dayton,  in  this  Hitchman  Coal 
&  Coke  Co.  case,  you  will  find  that  the  very  essence  of  that  which  I 
have  said  is  contained  in  the  petition  and  in  the  order.  The.  inhibi- 
tion, the  injunction  forbidding  workmen  to  persuade,  to  give  money 
as  an  inducement  to  workmen,  employees  of  a  concern,  as  an  induce- 
ment to  leave  that  establishment,  or,  by  inducement,  by  the  offering 
of  money  to  persons  who  might  otherwise  seek  employment  from 
that  company — upon  what  other  basis  can  a  company  petition  for 
an  injunction  if  it  is  not  based  upon  the  theory  that  it  has  so  much 
of  a  property  right  in  the  labor  of  these  persons  employed,  or  nbout 
to  be  employed,  or  who  might  seek  employment,  if  ft  is  not  that  they 
base  it  upon  some  theory  or  notion  that  they  have  a  property  right 
in  so  much  of  the  labor  of  these  people  so  that  they  can  conduct  their 
business?  What  right  has  an  employer  to  seek  an  injunction  against 
a  group  of  men  who  may  want  to  influence  employees,  or  Tom,  Dick, 
and  Harry,  in  the  groups  of  Toms,  Dicks,  and  Harrys,  from  seek- 
ing emplojrment  in  such  an  establishment  except  on  that  theory  ? 

The  union  with  which  I  am  associated — ^my  own  trade — was  en- 
joined from  paying  out  benefits  to  members  of  the  union  who  were 
on  strike  in  a  given  establishment.  Other  unions  were  enjoined  in 
the  same  way.  I  am  free  to  say  to  you,  and  I  will  stand  by  it,  I 
hold,  and  I  have  said,  that  when  an  injunction  undertakes  to  violate 
the  constitutional  rights  guaranteed  to  me  as  a  citizen  I  am  going  to 
assert  my  rights  as  a  citizen  to  test  the  question  and  to  take  the  con- 
seouences.    Every  man  is  not  so  constituted. 

The  effort  of  the  attorneys  for  the  employers'  associations — the 
erectors'  association,  represented  by  Mr.  Drew ;  the  National  Associa- 
tion of  Manufacturers,  represented  by  Mr.  Emery;  the  so-called 
Anti-Boycott  Association,  represented  by  Mr.  Davenport — all  of 
their  injunctions  are  intended  to  be  a  curb  upon  the  rights  of  the 
workers  to  exercise  their  constitutional  rights  to  own  themselves,  to 
agree  among  themselves  f6r  the  protection  of  their  persons,  their 
rights,  and  uieir  interests  against  the  aggressions  of  the  modern  cap- 
tains of  industry.  It  is  all  well  enough  to  talk  about  individual 
effort,  individualism,  the  man  standing  on  his  own  bottom.  What 
kind  of  an  individualism  do  you  find,  or  of  which  you  can  think,  by 
which  a  workman  can  assert  his  individual  sovereignty  and  right  in 
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the^  great  modem  industrial  plants?  There  is  only  one  way  by 
which  the  workman  can  maintain  his  rights,  even  to  some  degree,  to 
aeevire  some  consideration,  and  that  is  in  an  organized,  c<mecUve 
capacity,  acting  for  each  other,  standing  by  each  other  in  exerciang 
their  rights,  and  controlling  themselves  and  their  labor  power. 

Mr.  Chairman,  there  is  so  much  to  say,  and,  as  I  have  said  on  my 
honor^  it  was  m^  intention  not  to  have  said  a  word  in  affirmation  of 
ihis  bill  and  in  its  advocacy,  and  I  would  not  have  taken  up  the  time 
of  this  committee  for  one  minute  had  it  not  been  for  the  course  pur- 
sued by  the  attorneys  opposing  this  bill.  I  want,  if  I  may,  to  sub- 
lait  to  this  committee,  for  incorporation  in  the  record,  an  opinion  of 
Mr.  Justice  Harlan,  of  the  Supreme  Court  of  the  United  States; 
an  article  by  former  Judge  Caldwell,  of  the  Federal  courts;  a  few 
authorities  on  injunctions;  a  statement  prepared  by  the  Hon.  Ed- 
ward J.  Livernash,  formerly  a  member  of  the  House  of  Representa- 
tives; a  paper  prepared  by  Mr.  Andrew  Furuseth;  and  something 
prepared  by  myselx.  I  say  this  in  order  to  obviate  further  taking 
the  time  of  the  committee.  I  want  to  have  the  privilege  of  sub- 
mitting to  you  an  agreement  entered  into  between  the  Farmers'  Na- 
tioal  Union  and  the  American  Federation  of  Labor,  at  St.  Louis, 
Mo.,  May  2,  1910,  which  is  for  cooperative  action,  for  mutual  assist- 
ance. 

The  agreement  referred  to  is  as  follows: 

JEGBEEMENT  between  the  FABMEB8*  NATIONAL  UNION  AND  THE  AlCEBICAN  FEDEBA- 
TION   OF   LABOB,   ENTEBED   INTO  AT  ST.   LOUIS,    MO.,   MAT    2,    1010. 

First  In  80  tar  asihe  farmers'  union  and  its  constitution  permits,  we,  for  our 
organization  and  the  great  rank  and  file  which  we  have  the  honor  to  repre- 
sent, pledge  to  our  fellow  workers  in  Industrial  pursuits  the  best  efforts  we  can 
lO^ert,  to  the  end  that  their  rights  and  liberties  in  common  with  our  own  shall 
be  secured  and  maintained  against  any  and  all  attempted  encroachments. 

Second.  That  the  ofDcers  of  the  farmers'  union  be,  and  they  are,  authorised 
and  directed  to  confer  with  the  officers  of  the  bona  fide  organized  labor  move- 
ment of  America,  with  the  purx)ose  of  carrying  into  effect  the  objects  of  our 
respective  organizations,  the  protection  and  uplift  of  America's  workers  engaged 
in  all  fields  of  productive  activity. 

Third.  That  we  will  give  our  preference  to  the  product  of  industrial  workers 
who  manifest  their  intelligence  to  protect  themselves  by  organization  and  urge 
tt^e  reciprocal  purchase  of  farm  products,  the  labor  of  union  farmers. 

Fourth.  That  our  officers  and  legislative  committee  cooperate  with  .similar 
officers  and  committees  of  organized  labor  to  secure  such  relief  and  reformatory 
legislation  as  may  be  necessary  to  the  rights,  protection,  and  freedom  to  which 
the  workers  as  men  and  as  citizens  are,  under  our  Ck>nstitutlon,  entitled. 

Fifth.  That  without  regard  to  political  partisanship  we  Join  in  the  effort  to 
secure  larger  representation  in  our  national.  State,  and  local  lawmaldng  bodies, 
men  who  are  engaged  In  the  creative  industries. 

Sixth.  That  our  efforts  in  the  directions  herein  stated  and  indicated  shall 
apply  to  the  country,  the  States,  and  to  the  municipalities,  and  that  we  co- 
operate with  organized  labor  in  every  field  of  activity  which  may  be  fruitful 
of  beneficent  results  to  the  American  wealth  producers,  the  manhood,  woman- 
hood, and  childhood  of  our  country. 

We  recommena  the  continuation  of  efforts  to  more  firmly  establish  cooperative 
Klations  between  organized  farmers  and  organized  labor. 

Mr.  GoMPERS.  While  I  have  not  any  desire  to  inject  political  con- 
siderations into  the  discussion  of  this  bill,  yet  I  think  it  is  but  fair 
to  say  that,  during  the  many  years  for  which  we  have  been  striving 
for  legislation  of  this  character,  we  have  persuaded  a  large  number 
of  our  fellow  citizens  to  our  way  of  thinking.    You  know  that  in  the 
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platform  of  the  Republican  Party  in  the  national  convention  of  1908 
there  were  some  declaration  in  regard  to  the  subject,  particularly 
as  to  notice  in  injunction  proceedings,  and  a  recommendation  for  a 
relief  from  abuses,  if  any  such  existed.  The  Democratic  Party,  in 
national  convention  in  1£K)8,  also  adopted  declarations  which  seemed 
to  us  more  satisfactory  and  on  the  lines  nearer  to  the  provisions 
contained  in  the  present  bill  under  consideration. 

But  I  want  to  call  attention  to  the  declarations  of  two  of  the  great 
political  parties  in  national  convention  affirmativelv  advocating  and 
pledging  the  parties  to  the  principles  involved  in  this  bill  and  going 
furtiier  than  the  bill  provides.  I  want  to  incorporate  the  declara- 
tions of  both  the  Democratic  Party  of  1912  and  of  the  Progressive 
Party  of  1912.  The  Republican  Party,  in  its  convention  of  1912,  did 
not  make  any  declaration  upon  that  subject.  And  I  also  want  to  call 
your  attention  to  this  one  fact,  gentlemen,  that  in  the  Presidential 
election  held  last  November  over  10,000,000  of  our  fellow  citizens 
voted  for  the  two  parties  which  made  the  declarations,  in  support 
of  the  platforms  upon  which  the  candidates  respectively  stood.  I 
want  to  join  with  the  expressions  of  yourself,  sir.  Senator  Root, 
made  in  your  recent  address  in  the  Chamber  of  Commerce  of  the  city 
of  New  York,  a  part  of  which  I  have  read.  I  refer  particularly  to 
this: 

No  one  in  this  country  wants  to  destroy  business,  to  destroy  prosperity. 
Speaking  of  Uie  great  mass  of  the  people,  I  confidently  assert  that  they  do  not 
want  to  destroy  prosperity.  When  they  vote  for  measures  and  representatives 
which  lead  you  to  think  they  want  to  destroy  prosperity,  it  is  because  th^ 
misunderstand  you. 

There  is  nothing  more  important  to-day  than  that  by  education  and  the 
spread  of  ideas  such  misunderstanding  shall  be  done  away  with — nothing  more 
important  than  that  all  Americans  shall  interpret  the  spirit  of  popular  govern- 
ment in  the  sense  that  shall  lead  every  American  to  desire  the  prosperity  and 
the  happiness  of  every  other  American. 

There  is  one  other  essential  to  the  true  spirit  of  self-government,  and  that  is 
justice.  The  manufacturer,  the  employer  of  labor,  who  is  unwilling  to  be  Just 
to  his  workmen  is  false  to  the  ideals  of  his  country.  The  laborers  who  in  the 
comparatively  new-found  power  of  organization  is  unjust  to  his  employer  is 
false  to  those  great  traditions  in  which  rest  the  liberty  of  all  labor. 

That  is  better  expressed  than  I  can  express  it,  and  therefore  I  read 
it,  in  order  that  I  may  here  say  that  that  utterance  I  second,  heartily 
and  cordially.  But  it  must  be  justice;  it  can  not  be  mere  form.  It 
must  be  essential  justice.  When  it  has  merely  the  form  and  not  the 
essentials  of  justice,  when  the  working  people  are  denied  the  essential 

Erinciples  of  justice  or  equality  before  the  law,  equality  of  treatment 
y  the  courts,  you  can  not  expect  that  they  will  continue  to  have 
unshaken  confidence.  I  have  not  been  able  to  get  to  that  portion  of 
the  address  which  you,  Senator  Root,  delivered  in  New  York,  but 
somewhere  I  saw  a  reference  to  it  in  which  I  believe  you  are  quoted 
as  having  said  that  the  courts,  too,  must  do  essential  justice  if  they 
want  to  continue  to  have  the  undivided  support,  respect,  and  confi- 
dence of  all  our  people.  I  do  not  know  whether  I  am  quoting  you 
correctly,  sir,  and  I  shall  pause  if  I  have  done  you  an  injustice  or 
misquoted  you. 

Senator  feooT.  You  have  not  done  me  an  injustice.  I  did  not  say 
that  in  that  speech,  but  it  is  unquestionably  true. 

Mr.  OoMFERS.  If  you  knew,  sir,  of  the  industrial  life,  as  you  do 
know,  and  as  I  know  you  do  know,  of  so  many  of  the  varied  problems 
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of  our  life,  I  fancy  that  you  would  be  a  much  stronger  advocate  of 
this  legislation  than  I  am.  If  you  knew  the  wrongs  and  injustices 
which  we  have  endured,  silently — ^no ;  I  withdraw  that ;  not  silently ; 
I  take  that  back  unequivocally;  not  silently,  but  we  have  protested 
against  the  indignities,  the  humiliations  attempted,  the  deprivation 
of  rights  and  interest,  the  deprivation  of  justice,  the  insulting  lan- 
guage and  attitude  and  menacing  manner  and  expression  of  power, 
under  the  belief  or,  perhaps,  under  the  hope  that  men  would  quake 
and  that  men  would  have  fear  instilled  into  them  because  of  conse- 
quences which  might  come  to  them.  I  hay  to  you,  Senator,  that  I 
have  had  the  honor  and  the  pleasure  of  your  acquaintance,  I  think, 
now,  for  more  than  25  j^ears.  I  think  the  first  intimate  acquaintance 
I  had  the  pleasure  of  having  with  you  was  at  the  time  when,  in  1890, 
we  were  trying  to  get  the  World's  Fair  for  the  city  of  New  York  for 
1892.  With  my  Icnowledge,  or  belief  of  my  knowledge,  of  you  and 
your  wide  understanding,  if  you  knew  the  industrial  life  I  know  you 
would  feel  the  great  wrong  and  injustice,  and  as  you  have,  when  oc- 
casion required,  risen  to  the  necessity  of  the  hour,  declared  a  warn- 
ing note,  you  would  not  hesitate  to  do  it  now.  I  only  wish  you  could 
know  the  grave  wrongs  done  to  men  in  the  coal  fields,  in  the  steel 
industry,  in  the  iron  industr}%  in  even  the  textile  trades,  the  funda- 
mental trades  of  our  country,  upon  which  our  prosperity  depends — 
aye,  even  the  bridge  and  structural  iron  workers. 

I  was  taunted  by  Mr.  Drew  while  sitting  in  this  room  as  to  whether 
I  would  repudiate  the  bridge  and  structural  iron  workers,  when  he 
mistakenly  or  untruthfully  asserted  that  the  publication  of  that 
organization  was  the  official  magazine  of  the  American  Federation 
of  Labor.  That  organization  is  composed  of  men  who  are  engaged 
in  the  most  hazardous^  dangerous  work ;  their  constitution  sets  forth 
the  objects  of  the  organization.  If  the  purpose  of  that  organization 
has  been  perverted  by  any  man  or  any  number  of  men  it  is  greatly 
unfortunate  to  the  organization,  the  men.  and  the  labor  movement. 
IfVe  can  not  succeed  upon  methods  of  that  character.  The  labor 
movement  does  not.  need  it — not  in  America,  anyway. 

The  bill,  Mr.  Chairman  and  gentlemen,  has  passed  the  House  of 
Representatives  by  a  practically  unanimous  vote.  It  has  been  before 
the  Senate  and  the  committee  now  since  last  May.  This  is  the  10th 
day  of  January,  and  we  have  about  six  weeks  more  before  the  expira- 
tion of  the  life  of  this  Congress.  I  appeal  to  you,  gentlemen,  do  not 
make  it  necessary  that  we  shall  be  required  to  begin  all  over  again 
in  the  next  Congress.  I  ask,  not  for  myself  alone,  that  this  bill  be 
reported  favorably  to  the  Senate  and  that  it  pass  and  that  you  use 
your  efforts  to  see  that  it  passes. 

Some  one  has  said  before  this  committee  that  I  am  always  of  a 
dominating,  threatening  spirit;  that  he  never  heard  me  talk  without 
making  some  sort  of  a  tnreat.  That  is  not  true,  other  than  the  threat 
that  one  man  has  the  right  to  make  to  another.  I  will  say  this — this 
is  not  said  in  threat,  but  as  a  fact — we  are  not  going  to  quit,  all  the 
attorneys  to  the  contrary  notwithstanding.  All  the  corporations  and 
captains  of  industry  and  all  their  power  and  influence  are  not  going 
to  make  us  quit.  If  I  may  use  the  language  of  the  street,  we  are 
"  on  the  job  to  stay,  and  as  we  have  succeeded  in  many  other  lines 
of  inquiry  and  legislation,  so  we  shall  finally  succeed  in  this.  There 
is  not  any  effort  we  can  make  in  any  line  of  legislation  or  any  dealing 
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with  our  employers  in  our  private  capacity  but  which  meets  the 
opposition  of  the  lawyers  on  the  other  side.  It  does  not  make  any 
difference  what  we  do  or  what  we  leave  undone,  we  meet  them  as  an 
obstacle  across  our  path.  They  arise  as  if  concentrated  in  one  gaunt 
figure  and  say,  "  You  shall  not  advance,  you  shall  not  progress,  you 
shall  keep  your  status  in  which  you  have  been  placed  by  our  in- 
genuity and  by  our  seductiveness  in  persuading  the  courts  to  issue 
decrees  of  which  you  complain,  but  which  are  applicable  only  to 
those  in  the  positions  you  occupy  in  life." 

We  claim  to  be  American  citizens,  and  we  propose  to  exercise  our 
rights  as  American  citizens,  and  whenever  and  wherever  they  are 
impaired  we  are  going  to  test  the  question  before  the  court,  and,  in 
the  meantime,  appeal  to  the  Congress  of  the  United  States,  to  the 
conscience  of  liberty-loving  Americans,  to  accord  us  the  justice  which 
we  ask. 

Senator  Root.  Mr.  Gompers,  when  you  send  in  the  memorandum 
of  cases  that  we  were  speaking  of  a  few  moments  ago,  will  you  have 
a  specification  of  cases  also  upon  the  various  subdivisions  of  the  con- 
cluding section  of  this  bill  ?  The  first  part  of  the  bill  relates  to  pro- 
cedure, and  the  last  paragraph  enumerates  a  number  of  prohibitions 
relating  to  the  objects  as  to  which  an  injunction  may  be  issued,  and  I 
think  it  would  be  very  useful  if  there  could  be  a  reference  to  the 
cases  in  which  injunctions  have  been  granted  in  contravention  of  the 
rules  which  this  last  paragraph  seeks  to  have  incorporated  into  law. 
1  will  separate  those : 

First.  Injunctions  prohibiting  any  person  or  persons  from  ter- 
minating any  relation  of  employment  or  from  ceasing  to  perform 
any  work  or  labor. 

Second.  Injunctions  restraining  or  prohibiting  a  person  or  persons 
from  recommending,  advising,  or  persuading  others  by  peaceful 
means  so  to  do. 

Third.  Injunctions  prohibiting  any  person  or  persons  from  attend- 
ing at  or  near  a  house  or  place  where  any  person  resides  or  works 
or  carries  on  business  or  happens  to  be  for  the  purpose  of  peacefully 
obtaining  or  communicating  information  or  peacefully  persuading 
any  person  to  w^ork  or  to  abstain  from  working. 

Fourth.  Injunctions  prohibiting  any  person  or  persons  from  ceas- 
ing to  patronize  or  to  employ  any  party  to  such  dispute. 

Fifth.  Injunctions  prohibiting  any  person  or  persons  from  recom- 
mending, advising,  or  persuading  others  by  peaceful  means  so  'to  do. 

Sixth.  Injunctions  prohibiting  any  person  or  persons  from  paying 
or  giving  to  or  withholding  from  any  person  engaged  in  such  aispute 
any  strike  benefits  or  other  moneys  or  things  of  value. 

Seventh.  Injunctions  prohibiting  any  person  or  persons  from 
peacefully  assembling  at  any  place  in  a  lawful  manner  and  for  lawful 
purposes. 

Eighth.  Injunctions  prohibiting  any  person  or  persons  from  doing 
any  act  or  thing  which  might  lawfully  be  done  in  the  absence  of  sucn 
dispute  by  any  party  thereto. 

My  idea  is  that  those  specific  concrete  cases  will  exhibit  the  evils, 
if  evils  there  be,  which  you  seek  to  have  remedied  by  this  legislation. 

Mr.  Gompers.  Am  I  right  in  assuming  that  I  may  incorporate  the 
declarations  of  the  Democratic  Party  and  the  Progressive  Party 
upon  this  subject? 
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Senator  Boot.  Yes. 

Mr.  GoMPERS.  And  with  the  indorsement  of  the  fact  that  more 
than  10,000,000  of  people  voted  with  us. 

Senator  SrTHERL.\ND.  Do  you  understand  that  the  declaration  of 
the  Progressive  Party  was  an  indorsement  of  this  particular  bill? 
Do  you  think  it  was  intended  as  an  indorsement  of  this  particular 
bill? 

Mr.  GoMPERs.  I  think  it  went  further  than  any  of  the  provisions 
of  this  bill. 

Senator  Sutherland.  Does  this  bill  differ  materially  from  that 
which  was  denounced  by  the  condidate  of  the  Progressive  Party  in 
the  campaign  made  by  him  a  few  years  ago  ? 

Mr.  GoMPER8.'I  thmk  this  bill  is  considerably  milder. 

Senator  Sutherland.  You  remember  he  did  denounce,  in  very 
vigorous  terms,  a  bill 

Mir.  GoMPERS.  Not  only  the  bill,  but  me.  But  I  think  that  we 
should  hold  out  the  candle  until  the  very  last  sinner  may  return. 
The  very  great  injustice  done  me  on  that  occasion  I  can  never  for- 
get; but  there  is  no  bitterness  in  my  heart,  and  I  am  always  willing 
to  forgive.    I  thank  you,  gentlemen. 

Senator  Root.  Notice  will  be  given  of  a  further  meeting  of  the 
committee,  which  is  to  be  determined  upon  consultation  with  the 
members  of  the  committee  who  are  not  now  present. 

Thereupon,  at  12.30  o'clock  p.  m.,  the  subcommittee  adjourned 
subject  to  the  call  of  the  chairman. 

The  following  papers  were  submitted  by  Mr.  Gompers  for  inser- 
tion in  the  record : 

The  Democratic  Party's  Declaration  in  the  Platform  of  1912. 

It  l8  opportune  to  poiut  to  the  record  of  uccomplishiuent  of  the  Democratic 
House  of  Representatives  in  the  Sixty-second  Congress.  We  indorse  its  action 
and  we  chaUenge  comparison  of  Its  record  with  that  of  any  Congress  which  has 
been  controlled  by  our  opponents. 

It  has  passed  a  bill  to  prevent  the  abuse  of  the  writ  of  injunction. 

It  has  passed  a  law  establishing  an  S-hour  day  for  workmen  on  all  national 
public  work.     ♦     ♦     • 

We  repeat  our  declarations  of  the  platform  of  1908.  as  follows : 

''  The  courts  of  Justice  are  the  bulwarks  of  our  liberties,  and  we  yield  to 
none  in  our  purpose  to  maintain  their  dignity.  Our  party  has  given  to  the 
bench  a  long  line  of  distinguished  Justices,  who  have  added  to  the  respect  and 
confidence  in  which  this  department  must  be  Jealously  maintaiuefl.  We  resent 
the  attempt  of  the  Republican  Party  to  raise  a  false  issue  resijecting  the  Ju- 
diciary. It  is  an  unjust  reflection  upon  a  great  body  of  our  citizens  to  assume 
that  they  lack  respect  for  the  courts. 

"It  is  the  function  of  the  courts  to  interpret  the  laws  which  the  people 
enact,  and  if  the  laws  appear  to  work  economic,  social,  or  political  injustice,  It 
Is  our  duty  to  change  them.  The  only  basis  upon  which  the  integrity  of  our 
courts  can  stand  is  that  of  unswerving  Justice  and  protection  of  life,  personal 
lil>erty,  and  property.  As  Judicial  processes  may  be  abused,  we  should  guard 
them  against  abuse. 

"  Experience  has  proved  the  necessity  of  a  modification  of  the  law  relating  to 
injunction,  and  we  reiterate  the  pledges  of  our  platforms  of  1896  and  1904  iu 
favor  of  a  measure  which  passed  the  United  States  Senate  in  1896,  relating 
to  contempt  in  Federal  courts,  and  providing  for  trial  by  Jury  in  cases  of  indi- 
rect  contempt. 

"  Questions  of  Judicial  practice  have  arisen,  especially  in  connection  with  in- 
dustrial disputes.  We  believe  that  the  parties  to  all  Judicial  proceedings 
should  be  treated  with  rigid  impartiality,  and  that  injunctions  should  not  be 
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issued  in  any  case  In  which  an  Injunction  wonld  not  issue  if  no  industral  dis- 
putes were  involved. 

**  The  expanding  organization  of  industry  makes  it  essential  that  there  should 
be  no  abridgment  of  the  right  of  the  wage  earners  and  producers  to  organize  for 
the  protection  of  wages  and  the  improvement  of  labor  conditions,  to  the  end 
that  such  lal>or  organizations  and  their  members  should  not  be  regarded  aa 
Illegal  combination  in  restraint  of  trade." 


Labor  Plank  of  the  Progressive  Party  in  the  Platform-  of  1912. 

We  believe  that  the  issuance  of  injunctions  in  cases  arising  out  of  labor  dis- 
putes should  be  prohibited  when  such  injunctions  would  not  apply  when  no 
labor  disputes  existed. 

We  also  believe  that  a  person  cited  for  contempt  in  labor  disputes,  except 
when  such  contempt  was  committed  in  the  actual  presence  of  the  court  or  89 
near  therein  as  to  interfere  with  the  proper  administration  of  justice,  should 
have  a  right  to  trial  by  jury. 


Essence  of  Labor*s  CJontention  on  the  Injunction  Abuse. 

[By  Samuel  Gompere.l 

♦  ♦  *  The  writ  of  injunction  was  intended  to  be  exercised  for  the  protec- 
tion of  property  rights  only. 

He  who  would  seek  its  aid  must  come  into  court  with  clean  hands. 

There  must  be  no  other  adequate  remedy  at  law. 

It  must  never  be  used  to  curtail  personal  rights. 

It  must  not  be  used  ever  in  an  effort  to  punish  .crime. 

It  must  not  be  used  as  a  means  to  set  aside  trial  by  jury. 

Injunctions  as  issued  against  workmen  are  never  used  or  issued  against  any 
other  citizen  of  our  country. 

It  is  an  attempt  to  deprive  citizens  of  our  country,  when  these  citizens  are 
workmen,  of  the  right  of  trial  by  jury. 

It  is  an  effort  to  fasten  an  offense  on  them  when  they  are  innocent  of  any 
unlawful  or  illegal  act. 

It  is  an  indirect  assertion  of  a  property  right  in-  men  when  these  men  are 
workmen  engaged  in  a  lawful  effort  to  protect  or  advance  their  natural  rights 
and  interests. 

Injunctions,  as  Issued  in  trade  disputes,  are  to  make  outlaws  of  men  when 
Ihey  are  not  even  charged  with  doing  things  in  violation  of  any  law  of  State  or 
NaUon. 

We  protest  against  the  discrimination  of  the  courts  against  the  laboring  me& 
of  our  country,  which  deprives  them  of  their  constitutional  guaranty  of  equality 
before  the  law. 

The  injunctions  which  the  courts  Issue  against  labor  are  supposed  by  them  to 
be  good  enough  law  to-day,  when  there  exists  a  dispute  between  workmen  and 
their  employers;  but  It  is  not  good  law — in  fact,  is  not  law  at  all — to-morrow 
or  next  day,  when  no  such  labor  dicfpute  exists. 

The  Issuance  of  injunctions  in  lalK>r  disputes  is  not  based  upon  law,  but  is  a 
species  of  judicial  legislation,  judicial  usurpation  ♦  ♦  •  against  workmea 
innocent  of  any  unlawful  or  criminal  act 

The  doing  of  the  lawful  acts  enjoined  by  the  courts  renders  the  workm^ 
guilty  of  contempt  of  court,  and  punishable  by  fine  or  imprisonment,  or  both. 

Labor  protests  against  the  Issuance  of  injunctions  in  disputes  between  work- 
men and  employers  when  no  such  injunctions  would  be  issued  when  no  suck 
dispute  exists.  Such  injunctions  have  no  warrant  in  law  and  are  the  result  of 
judicial  usurpation  and  judicial  legislation  rather  than  of  congressional  legiBlft- 

tion. 

In  all  things  in  which  workmen  are  enjoined  by  the  process  of  an  injunctioB 
during  labor  disputes,  if  those  acts  are  criminal  or  unlawful,  there  is  now  ample 
law  and  remedy  covering  them.    From  the  logic  of  this  there  Is  no  escape. 

No  act  is  legally  a  crime  unless  there  is  a  law  designating  it  and  specifying 
it  to  be  a  crime. 
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No  act  is  unlawful  unless  there  be  a  law  on  the  statute  books  designating  and 
8i)ecifying  it  to  be  unlawful ;  hence  it  follows  that : 

No  act  is  criminal  or  unlawful  unless  there  is  a  law  prohibiting  its  commis- 
sion. 

*  *  *  The  injunction  process,  beneficent  in  its  inception  and  general 
practice,  never  should  apply  and  legally  can  not  be  applied  where  there  is 
another  ample  remedy  at  law. 

We  assert  that  labor  asks  no  immunity  for  any  of  its  men  who  may  be  guilty 
of  any  criminal  or  unlawful  act. 

It  insists  upon  the  workers  being  regarded  and  treated  as  equals  before  the 
law  with  every  other  citizen;  that  If  any  act  be  committed  by  any  one  of  our 
number,  rendering  him  amenable  to  the  law,  he  shall  be  prosecuted  by  the 
ordinary  forms  of  law  and  by  the  due  process  of  law,  and  that  an  injunction 
does  not  lawfully  and  properly  apply  and  ought  not  to  be  issued  in  such  cases. 

The  injunction  process  as  applied  to  men  engaged  in  a  dispute  with  employers 
Includes  the  allegation  of  criminal  or  unlawful  acts  as  a  mere  pretext,  so  that 
the  lawful  and  imiocent  acts  in  themselves  may  also  be  incorporated  and 
covered  by  the  blanket  injunction.  And  the  performance  of  the  lawful  and 
innocent  acts  in  themselves  despite  the  injunction  renders  them  at  once  guilty 
of  contempt  of  the  court's  order  which  is  •  ♦  ♦  punished  by  fine  or  impris- 
onment, or  both. 

In  itself  the  writ  of  injunction  is  of  a  highly  im]X)rtant  and  beheficent  char- 
acter. Its  aims  and  purposes  are  for  the  protection  of  property  rights.  It  never 
was  intended,  and  never  should  be  invoked,  for  the  purpose  of  depriving  free 
men  of  their  personal  rights,  the  right  of  man*s  ownership  of  himself;  the  right 
of  f rfje  locomotion,  free  assemblage,  free  association,  free  speech,  free  press ;  the 
freedom  to  do  those  things  promotive  of  life,  liberty,  and  happiness,  and  which 
are  not  in  contravention  of  the  law  of  our  land. 

We  reassert  that  we  ask  no  immunity  for  ourselves  or  for  any  other  man  who 
may  l>fe  guilty  of  any  unlawful  or  criminal  act ;  but  we  have  a  right  to  insist, 
and  we  do  insist,  that  when  a  workman  is  charged  with  a  crime  or  any  unlawful 
conduct,  he  shall  be  accorded  every  right,  be  apprehended,  charged,  and  tried  by 
the  same  process  of  law  as  any  other  citizen  of  our  country. 

With  our  position  so  often  emphasized  and  so  generally  known,  it  is  nothing 
less  than  willful  untruth  and  misrepresentation  for  anyone  to  declare  that  It  Is 
©ur  I  urpose  to  obtain  any  special  privilege,  particularly  the  undesirable  and 
unenviable  liberty  of  creating  a  privileged  class  of  wrongdoers. 

When  the  real  purposes  and  high  aspirations  of  our  movement  and  the  legis- 
lation it  seeks  at  the  hands  of  the  lawmaking  power  of  our  country  shall  be 
better  understood  by  all  our  people,  and  the  great  uplifting  work  which  we  have 
already  achieved  shall  find  a  better  appreciation  among  those  who  now  so 
unjustly  attack  and  antagonize  us,  our  opponents  will  be  remembered  for  their 
ignoble  work  and  course. 

The  Injunctions  against  which  we  protest  are  flagrantly  and  without  warrant 
of  law  issued  almost  daily  in  some  section  of  our  country  and  are  violative  of 
the  fundamental  rights  of  man.  When  better  understood,  they  will  shock  the 
conscience  of  our  people,  the  spirit  and  genius  of  our  Republic. 

We  shall  exercise  our  every  right,  and  In  the  meantime  concentrate  our  efforts 
to  secure  the  relief  and  the  redress  to  which  we  are  so  Justly  entitled. 

Not  only  In  our  own  Interest,  but  in  the  interest  of  all  the  iieople  of  our  coun- 
try, for  the  preservation  of  real  liberty,  for  the  elimination  of  bitterness  and 
class  hatred,  for  the  peri)etuation  of  all  that  is  best  and  truest,  we  can  never 
rest  imtil  the  last  vestige  of  this  injustice  has  been  removed  from  our  public 
life.    ♦     •    • 


Why  Injunctions  Should  Not  Apply. 

[By  Hon.  Eidward  J.  Livernash,  M.  C] 

On  request  of  representatives  of  the  organized  labor  of  this  country,  I  submit 
the  following  propositions  affecting  House  bill  No.  89  for  consideration  by  you — 
propositions  I  have  sought  to  make  so  elementary  as  to  render  needless  all  cita- 
tion of  authorities: 

1.  In  America,  since  the  Civil  War,  no  man  can  be  obliged  to  work  against 
his  will  for  any  other  man. 
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Seamen  seem,  by  the  Arago  decision,  to  be  outside  the  thirteenth  amendment 
to  the  Constitution ;  but  other  i)ersous  are  within  its  scope. 

2.  A  man  who  can  not  be  obliged  to  worli  against  his  will  for  another  is  at 
liberty  to  quit  working  for  that  other  whenever  he  i)leases.  The  law  of  con- 
tracts may  in  certain  cases  make  him  liable  for  damages,  but  equity  can  not 
compel  specific  (performance  calling  for  involuntary  servitude. 

3.  An  employer,  finding  his  workman  unwilling  to  serve  on  what  such  em- 
ployer regards  as  reasonable  terms,  is  at  liberty  to  dismiss  him  unconditionally, 
though  dismissal  may  menu  to  the  workman  and  his  family  complete  ruin ;  and 
two  employers  may  act  together  to  the  end  of  obliging  their  workmen  to  accept 
a  diminished  wage  as  the  condition  of  continued  employment,  and  all  the  em- 
ployers in  an  industry  may.  by  agreement,  cease  employing  as  a  means  of  per- 
suading workmen  to  accept  terms  agreeable  to  such  employers. 

The  principles  of  this  statement  are  of  common  application  throughout  the 
United  States.    They  have  never  been  questioned. 

4.  Employers  have  no  higher  rights  than  their  workmen.  Therefore,  a  work- 
man finding  his  employer  unwilling  to  hire  on  what  such  workman  regards  as 
reasonable  terms  is  at  liberty  to  quit  unconditionally,  though  consequences  to 
the  employer  may  be  ruinous,  and  two  workmen  may  act  together  to  the  end 
of  obliging  their  employer  to  refrain  from  a  threatened  cut  of  wage  or  to  grant 
a  desired  increase  as  the  condition  of  continued  service,  and  all  the  workmen 
In  an  industry  may  by  agreement  cense  working  as  a  means  of  iiersuading  em- 
ployers to  accept  terms  agreeable  to  such  workmen. 

5.  As  Incidental  to  the  right  of  free  speech,  an  employer,  believing  It  to  his 
interest  to  have  wages  of  workmen  In  an  industry  reduced  or  not  Increased,  may 
plead  with  another  employer  to  take  the  same  view.  If  that  other  employer  be 
willing  to  listen ;  and  all  the  employers  In  an  Industry  may.  In  exercise  of  free- 
dom of  speech  and  freedom  of  assembly,  meet  occasionally  or  regularly,  and 
Informally,  or  as  a  society,  in  promotion  of  their  will  as  to  wages  of  workmen, 
even  to  the  i)oint  of  becoming  a  political  party  seeking  to  alter  the  Constitution 
of  the  United  States. 

6.  With  equality  before  the  law.  It  follows  from  the  foregoing  statement  that 
a  workman,  believing  it  to  his  Interest  to  have  wages  .In  an  Industry  maintained 
or  Increased,  may  plead  with  another  w^orkman  to  take  the  same  view,  If  that 
other  workman  be  willing  to  listen;  and  that  all  the  workmen  in  an  industry 
may,  in  exercise  of  freedom  of  si>eech  and  freedom  of  assembly,  meet  occa- 
sionally or  regularly,  and  informally,  or  as  a  society,  in  promotion  of  their  will 
as  to  wages,  even  to  the  iwint  of  becoming  a  political  party  ultimately  changing 
the  fundamental  principles  of  the  B'ederal  Government. 

7.  No  man  who  has  not  contracted  so  to  do  can  be  obliged  to  sell  his  property 
to  any  other  man,  nor  to  buy  property  of  any  other  man.  nor  to  continue  selling 
property  to  any  other  man,  nor  to  continue  buying  proi)erty  of  any  other  man. 

8.  Farmers  who  have  wheat  to  sell  may,  in  resistance  of  what  they  conceive 
to  be  unfair  methods  of  a  grain  buyer,  agree  not  to  sell  to  him,  and  on  the  stime 
principle  buyers  who  are  dissatisfied  with  the  goods  or  the  opinions  or  the  iirac- 
ttces  of  a  seller  may  agree  to  refrain  from  trading  with  him.  The  right  of  the 
farmer  Is  not  limited  by  the  iK>ssible  ruin  of  the  grain  buyer,  nor  the  right  of 
the  buyer  in  the  second  case  by  the  possible  losses  of  the  seller. 

9.  That  which  a  man  has  a  right  to  do  he  has  a  right  to  announce  to  one  or 
two  or  all  the  world  that  he  contemplates  doing. 

10.  The  lockout,  the  blacklist,  and  the  announcement  of  the  condithms  on 
which  either  may  come  Into  existence  or  be  avoided  being  within  the  [)rimary 
constitutional  l-Ights  of  employers,  and  the  corresiwnding  strike,  Iwycott,  and 
announcement  of  the  conditions  on  which  either  may  come  into  existence  or  be 
avoided  being  within  the  primary  constitutional  rights  of  workmen.  It  can  not 
be  unconstitutional  to  prohibit  such  use  of  the  writ  of  injunction  as  might  limit 
or  destroy  the  exercise  of  them. 

11.  The  writ  of  Injunction,  within  the  meaning  of  that  language  of  the  Fed- 
eral Constitution  which  gives  the  judiciary  Its  equity  jurlsdlctUm.  Is  the  writ 
as  It  existed  on  the  adopton  of  the  Constitution,  limited  by  whatever  Inconsist- 
ent therewith  is  In  the  organic  law  as  amended. 

12.  The  writ  of  Injunction  has  never  been  more  than  a  bulwark  of  rights.  It 
has  never  of  itself  given  or  taken  away  rights,  but  has  only  protected  rights  and 
enforced  heedfulness  of  duties  otherwise  established.  In  the  language  of  Pom- 
eroy :  **  Wherever  a  right  exists  or  Is  created  by  contract,  by  the  ownership  of 
property,  or  otherwise,  cognizable  by  law,  a  violation  of  that  right  will  be  pro- 
hibited (by  injunction),  unless  there  are  other  considerations  of  policy  or  ex- 
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pedlency  which  forbid  a  resort  to  this  prohibitory  remedy."  There  must  be  a 
right  independently  of  the  writ,  and  of  course  the  right  must  be  a  civil  right, 
for  the  writ  of  injunction  is  not  a  peace  officer  in  enforcement  of  the  criminal 
laws.  A  bill,  therefore,  which  does  not  alter  the  office  of  the  writ  and  which 
leaves  it  freely  applicable  wherever  there  are  civil  rights  to  be  protected  can 
not  be  said  to  be  unconstitutional  as  abridging  the  equity  jurisdiction  of  the 
courts. 


Trial  by  Judge  and  Jury. 

I  By  Hon.  Henry  Clay  Caldwell,  former  United  States  jndge,  presiding  judge  of  the  United 

StateR  circuit  court  of  appeals  for  the  eighth  drcnlt.] 

Reduced  to  its  last  analysis,  the  Intelligent  and  impartial  administration  of 
Justice  Is  all  there  is  of  a  free  government  It  Is  the  public  justice  that  holds 
the  community  together.  It  is  to  the  courts  that  all  must  look  for  the  protec- 
tion of  their  liberty,  person,  property,  and  reputation. 

The  judicial  department  is  not  commonly  regarded  as  the  popular  depart- 
ment of  the  Government,  but  it  is.  in  fact,  the  people's  department;  the  de- 
partment In  the  administration  of  which  the  people  have  a  greater  concern 
than  in  any  other.  It  is  the  only  department  which  comes  home  to  them  and 
deals  with  them  In  all  the  relations  of  life;  from  their  birth  to  their  death,  and 
with  their  heirs  and  estates  after  their  death ;  and  it  is  the  only  department  in 
the  direct  administration  of  which  they  have  a  constitutional  right  to  partici- 
pate. No  apology,  therefore.  Is  offered  for  the  subject  of  this  paper,  "  Trial  by 
Judge  and  Jury.'*  While  some  aspects  of  the  subject  are  trite,  there  are  others 
of  surpassing  interest  which  are  neither  trite  nor  settled.  By  the  term  *'  trial 
by  judge  and  jury,*'  is  implied  a  trial  which  takes  place  before  a  judge  and 
jury — a  trial  In  which  the  judge  Is  commonly,  though  not  in  all  cases,  the  exclu- 
sive judge  of  the  law,  and  the  jury  the  exclusive  judge  of  the  facts,  and  In 
some  cases  of  the  law  also,  and  It  comprehends  besides  the  right  of  the  citlsen 
to  have  that  kind  of  a  trial. 

It  has  been  remarked  that  the  judges — particularly  the  Federal  judges — ^who 
have  recently  addressed  bar  associations,  have  very  generally  made  the  defense 
and  commendation  of  judges  their  theme.  There  has  been  a  conspicuous  ab- 
sence of  any  commendation  of  the  jury.  A  paper  on  a  somewhat  different  line 
will  break  the  monotony  If  it  has  no  other  merit. 

From  an  old  law  book  on  the  British  constitution,  printed  more  than  200 
years  ago,  this  extract  is  made : 

"  By  the  laws  of  King  Ethelred,  it  is  apparent  that  juries  were  in  use  many 
years  before  the  Conquest;  and  they  are,  as  it  were,  incorporated  uHth  our 
constitution,  being  the  moftt  valuable  part  of  it;  for  without  them  no  man's 
life  can  be  impeached  (unless  by  Parliament)  and  no  one's  liberty  or  property 
ought  to  be  taken  from  him." 

The  Italics  are  in  the  book.  In  the  judgment  of  Englishmen  the  right  of 
trial  by  jury  continues  to  this  day  to  be  the  most  valuable  right  secured  to  them 
by  their  constitution.  All  Englishmen  acquainted  with  the  history  of  their 
country  know  that  it  is  not  to  the  opinions  of  the  judges,  but  to  the  verdicts  of 
juries,  who  courageously  and  firmly  stood  out  against  the  judges,  that  they 
owe  their  most  precious  rights  and  liberties.  The  right  of  the  people  to  assem- 
ble for  lawful  purposes  and  the  right  to  address  them  when  they  were  assem- 
bled, the  right  of  free  speech  and  the  freedom  of  the  press,  and  the  right  of 
petition  for  the  redress  of  grievances,  were  secured  to  the  English  people  by 
English  juries  over  the  vehement  protest  of  the  judges. 

Peremptory  charges,  browbeating,  censures,  fines,  and  Imprisonment  were  tho 
weapons  used  by  the  judges  to  coerce  juries  to  render  verdicts  conformable  to 
their  views:  but  happily  for  England,  and  for  America,  too.  the  love  of  liberty, 
courage,  and  endurance  of  English  juries  finally  triumphed  over  desi>otIc  power 
and  its  servile  judges. 

In  view  of  the  actual  experience  of  the  English  people  with  judges  and  juries, 
it  Is  not  surprising  that  her  greatest  statesmen  and  lawyers  have  expressed 
their  preference  for  trial  by  jury  in  the  strongest  terms.  Let  the  brief  utterances 
of  two  or  three  of  them  be  quoted.  Lord  Commissioner  Maynard  declared: 
•*  Trial  by  jury  is  the  subject's  birthright  and  inheritance  as  his  lands  are,  and 
without  which  he  is  not  sure  to  keep  them  or  anything  else.  This  way  of  trial  is 
his  fence  and  protection  against  all  frauds  and  surprises  and  against  all  stormB 
of  power."    And  that  great  constitutional  lawyer.  Lord  Camden,  said :  "  Trial  by 


LIMITING   FEDERAL  INJUNCTIONS.  1131 

3iiry  is  Indeed  tlie  fouudntiou  of  our  free  constitution;  take  that  away  and  tlie 
whole  fabric  will  soon  molder  into  dust."  I^ord  Ersl^ine  toolt  for  his  motto, 
which  he  had  inscribed  on  his  family  shield  and  crest,  **  Trial  by  jury."  In  an 
English  law  boolc,  printed  a  century  and  a  half  ago,  the  author  declares : 

"  One  of  the  most  valuable  branches  of  our  laws  is  that  which  relates  to  juries,. 
whose  antiquity  is  beyond  the  reach  of  record  or  history ;  they  have  the  same 
area  with  our  constitution,  which  can  not  survive  them;  our  lil>erty  must 
expire  with  them  as  the  animal  body  with  its  most  vital  parts.  Our  ancestors 
were  too  prudent  to  trust  such  great  concerns  (liberty  or  property)  in  the  handB 
of  any  officers  appointed  by  the  Crown,  or  of  any  certain  number  of  men  during; 
life,  lest  they  should  be  influenced  or  awed  by  great  mai,  or  corrupted  by 
bribes,  flattery,  or  love  of  power. 

"  The  uncertainty  of  who  shall  be  Jurors  on  an  inquisition  or  trial,  and  the 
little  time  they  continue  in  that  office,  are  strong  barriers  against  corruption, 
bat  when  we  consider  also  the  impartiality  required  and  enforced  in  returning 
juries,  and  the  properties  which  the  law  requires  in  every  juryman  when 
returned,  we  may  almost  doubt  whether  human  wisdom  is  capable  of  provid- 
ing a  more  perfect  method  of  determining  the  truth  of  facts,  consistent  with 
the  liberties  of  a  free  people.  At  least  we  may  conclude  that  it  has  not  hitherto 
done  it." 

A  few  of  the  cases  in  which  the  juries  triumphed  over  the  judges,  and  in 
which  their  verdicts  have  become  foundation  stones  of  the  British  constitu- 
tion, may  be  seen  by  reference  to  22  American  Law  Review  and  in  the  dis- 
senting opinion  in  Hopkins  v.  Oxley  Stave  Go. 

Passing  from  England  to  our  own  country,  we  find  that  the  king's  judges  in 
the  colonies  were  as  hostile  to  the  rights  and  liberties  of  the  people  as  their 
brethren  in  England.  But  a  part,  and  the  best  part,  of  the  inheritance  of  the 
colonies  was  the  right  of  trial  by  jury,  and  fortunately  colonial  juries  were  im- 
bued with  the  fove  of  liberty  and  splendid  courage  and  Independence  that 
characterized  English  juries. 

It  Is  an  interesting  historical  fact  that  despotic  power  and  official  oppression 
received  Its  first  check  in  the  colonies  at  the  hands  of  a  New  York  jury.  The 
blow  was  a  staggering  one.  It  was  the  entering  wedge  to  freedom  which  later 
was  driven  home.  William  Crosby  was  the  governor  of  New  York  in  1734.  In 
the  administration  of  his  office  he  was  unscrupulous,  avaricious  and  arbitrary. 

The  New  York  Weekly  Journal,  a  paper  established  to  defend  the  cause  of 
liberty  against  arbitrary  power,  exposed  his  official  corruption  and  oppression. 
For  this  its  publisher,  John  Peter  Zenger,  "  may  his  tribe  increase,"  was  thrown 
into  prison  and  a  criminal  information  filed  against  him  by  the  attorney  general 
for  libeling  the  governor  and  other  colonial  officers.  History  tells  us  the  case 
excited  intense  interest,  not  in  New  York  only,  but  in  other  colonies,  for  it  in- 
volved the  vital  issue  of  the  liberty  of  speech  and  of  the  press,  without  which 
the  people  of  the  colonies  could  not  hope  to  be  free.  The  case  was  brought  on 
for  trial  before  Chief  Justice  De  Lancy,  whose  first  act  was  to  disbar  Zenger's 
counsel  for  questioning  the  validity  of  the  judge's  commission.  Zenger's  friends 
then  sent  to  Philadelphia  for  Andrew  Hamilton,  one  of  the  foremost  lawyers  of 
his  time,  who  came  on  to  New  York  to  defend  him.  Zenger  entered  a  plea  of 
not  guilty,  admitted  the  publication  of  the  alleged  libel,  and  justified  It  by 
asserting  its  truth.  A  jury  was  impaneled  to  try  the  case.  The  chief  justice 
refused  to  permit  the  defendant  to  prove  the  truth  of  the  publication,  and 
charged  the  jury  that  it  was  libelous,  and  that  it  was  their  duty  to  return  a 
verdict  of  guilty.  The  jury  retired  and  soon  returned  with  a  verdict  of  "  Not 
guilty."  The  verdict  electrified  the  country.  Gouvemeur  Morris,  one  of  the 
ablest  and  most  sagacious  statesmen  of  the  Revolutionary  period,  dated  Amer- 
ican liberty  not  from  the  stamp  act  of  1765,  nor  yet  from  the  "  Boston  tea  party." 
but  from  the  verdict  of  the  jurj'  in  Zenger's  case.  The  rendition  of  this  verdict 
constituted  the  immortalizing  moment  of  those  men*s  lives,  and  is  the  richest 
heritage  of  their  descendants.  If  the  names  of  those  12  patriots  were  at  hand 
they  would  appear  here.  Their  names  should  go  down  in  history  with  those 
of  the  foremost  patriots  of  the  Revolution.  This  historic  incident  would  not 
be  complete  without  adding  that  the  people  bore  Zenger's  lawyer,  Hamilton^ 
out  of  the  court  room  on  their  shoulders,  and  that  the  common  council  of  New 
York  gave  him  the  freedom  of  the  city  in  a  gold  l)ox  for  his  gratuitous  services  , 
in  "  defense  of  the  rights  of  mankind  and  the  liberty  of  the  press." 

When  the  framers  of  the  Declaration  of  Independence  came  to  make  a  formal 
statement  of  the  grievances  of  the  colonists  against  King  George,  one  of  the 
chief  counts  of  the  indictment  was  **  for  depriving  them  in  many  cases  of  the 
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benefit  of  trial  by  Jury/*  While  trial  by  Jury  was  an  undoubted  heritage  of 
the  people  of  this  country,  they  were  willing  that  such  a  supreme  and  vital 
light  should  rest  on  the  unwritten  or  common  law.  They  were  stern  and  in- 
flexible in  their  demand  that  the  right  should  be  anchored  in  tlie  Constitution 
in  terms  so  explicit  and  i^remptory  as  to  make  any  evasion  or  denial  of  It  im- 
possible, except  by  overthrowing  the  Constitution  itself.  When  the  several 
provisions  of  the  Constitution  are  read  in  connection  we  are  amazed  at  their 
fullness  and  completeness.  No  more  resolute  and  inexorable  purix>8e  to  accom- 
plish a  particular  end  ever  found  expression  on  paper.  They  will  bear  repeat- 
ing— indeed,  they  can  not  be  repeated  too  often : 

"  The  trial  of  all  crimes,  except  In  cases  of  Impeachment,  shall  be  by  jury  " ; 
**  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  Indictment  of  a  grand  jury,  except  in  cases  arising 
in  the  laud  or  naval  forces,  or  in  the  militia,  when  in  actual  service  in  time 
of  war  or  public  danger " ;  "  In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury  " ;  "  In  suits 
at  common  law,  where  the  value  in  controversy  shall  exceed  |20.  the  right  of 
trial  by  jury  shall  be  preserved."  These  mandatory  provisions  of  the  Con- 
stitution are  not  obsolete,  and  are  not  to  be  evaded  or  nullified  by  mustering 
against  them  a  little  horde  of  equity  maxims  and  obsolete  precedents  which 
had  their  origin  in  a  monarchical  government  having  no  written  constitution. 
No  reasoning  and  no  precedents  can  avail  to  deprive  the  citizen  accused  of 
crime  of  his  right  to  a  jury  trial  guaranteed  to  him  by  the  provisions  of  the 
Constitution*,  **  except  in  cases  arising  in  the  land  or  naval  forcea  or  in  the 
militia,  when  In  actual  service  In  time  of  war,  or  of  public  danger."  These 
exceptions  serve  to  emphasize  the  right  and  to  demonstrate  that  It  Is  absolute 
and  unqualified  both  in  criminal  and  civil  suits,  save  In  the  excepted  casea 
These  constitutional  guaranties  are  not  to  be  swept  aside  by  an  equitable  In- 
vention which  turns  crime  Into  a  contempt  and  confers  on  adjudge  the  i>ower 
to  frame  an  extended  criminal  code  of  his  own,  making  Innocent  acts  crimes 
punishable  by  fine  or  Imprisonment  witliout  limit,  at  his  discretion. 

No  extended  discussion  of  what  has  been  appropriately  termed  government  by 
Injunction  or  judicial  government,  can  be  Indulged  In  tills  pai>er.  The  fact 
however,  that  It  Is  a  device  by  which  the  citizen  Is  deprived  of  the  right  of 
trial  by  jury,  calls  for  a  few  brief  obsen-atlons. 

The  modern  writ  of  injunction  is  used  for  |)uriK)ses  which  bear  no  more  re- 
semblance to  the  users  of  the  ancient  writ  of  that  name  than  the  milky  way 
bears  to  the  sun.  Formerly  It  was  used  to  conserve  the  proi^erty  in  dispute 
between  private  litigants,  but  In  modem  times  It  has  taken  the  place  of  the 
l)olice  powers  of  the  State  and  Nation.  It  enforces  and  restrains  with  equal 
facility  the  criminal  laws  of  the  State  and  Nation.  With  It  the  judge  not  only 
restrains  and  pinilshes  the  commission  of  crimes  defined  by  statute,  but  he  pro- 
ceeds to  frame  a  criminal  code  of  his  own,  as  extended  as  he  sees  proper,  by 
which  various  acts.  Innocent  In  law  and  morals,  are  made  criminal;  such  as 
standing,  walking,  or  marching  on  the  public  highways,  or  talking,  si)eaklng,  or 
preaching,  and  other  like  acts.  In  proceedings  for  contempt  for  an  alleged 
violation  of  the  Injunction  the  judge  is  the  lawmaker,  the  Injured  i>arty.  the 
prosecutor,  the  judge,  and  the  jury.  It  Is  not  surprising  that  uniting  In  himself 
all  these  characters  he  is  commonly  able  to  obtain  a  conviction.  While  the 
I)enalty  which  the  judge  can  inflict  by  direct  sentence  for  a  violation  of  his  code 
Is  fine  or  Imprisonment,  limited  only  by  his  discretion,  capital  punishment  may 
be  Inflicted  by  Indirection.  All  that  seems  to  be  necessary  to  this  end  is  to 
Issue  a  writ  to  the  marshal  or  sheriff  commanding  him  to  prevent  a  violation 
of  the  judge's  code,  and  then  the  men  with  injunction  nooses  around  their  necks 
may  be  quickly  dispatched  If  they  attempt  to  march  across  this  Injunction 
deadline.  It  is  said  the  judge  does  not  punish  for  a  violation  of  the  statutory 
offense,  but  only  for  a  violation  of  his  order  prohibiting  the  commission  of  the 
statutory  offense.  Such  reasoning  as  this  Is  what  Carlyle  calls  "  logical  cob- 
webbery."  The  web  Is  not  strong  enough  to  deprive  the  smallest  Insect  of  its 
liberty  much  less  an  American  citizen. 

The  extent  and  use  of  this  i>owerful  writ  finds  Its  only  limitation  In  that  un- 
known quantity  called  judicial  discretion,  touching  which  Ix>rd  Camden,  one  of 
England's  greatest  constitutional  lawyers,  said:  "The  discretion  of  a  judge 
is  the  law  of  tyrants;  It  Is  always  unknown:  It  Is  different  In  different  men; 
it  Is  casual  and  depends  uix)n  constitution,  temper,  and  passion.  In  the  best 
it  Is  oftentimes  caprice;  In  the  worst  It  Is  every  crime,  folly,  and  imsslon  to 
which  human  nature  Is  liable.*'    Mr.  Burke  pointed  out  the  danger  of  Investing 
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"  any  Bort  of  men  "  with  jurisdiction  limited  only  by  their  discretion.  He  said : 
"The  spirit  of  any  sort  of  men  is  not  a  fit  rule  for  deciding  in  the  bounds  of 
their  jurisdiction;  first,  because  it  is  different  in  different  men  and  ever  differ- 
ent in  the  same  at  different  times,  and  can  never  become  the  proper  directing 
line  of  law ;  and  next  because  it  is  not  reason  but  feeling,  and  when  once  it  is 
irritated  it  is  not  apt  to  confine  itself  within  its  proper  limits.'* 

A  jurisdiction  that  is  not  required  to  stop  somewhere  will  stop  nowhere. 

Prof.  Baird  says  fish  have  no  maturity  but  continue  to  grow  until  they  die. 
This  curious  characteristic  of  fish  is  i)resent  In  a  very  intensified  form  In  the 
equitable  octopus  called  injunction,  for  that  has  no  maturity  and  never  dies,  and 
its  jurisdiction  grows  and  extends  perpetually  and  unceasingly. 

It  attjicks  and  nullifies  State  laws  uiK)n  pure  questions  of  fact  which  it  re- 
fuses to  submit  to  a  jury.  The  validity  of  State  statutes  regulating  the  rates  of 
transportation  turn  on  the  question  whether  the  prescribed  rates  are  reasonable. 
This  is  purely  a  question  of  fact,  which  ought  to  be  determined  by  a  jury  in  all 
cases.  But  when  the  statute  confers  on  an  officer  or  board  the  power  to  fix  the 
rates,  the  question  of  the  reasonableness  of  the  rates  so  fixed  is  never  submitted 
to  a  jury,  but  throught  the  Instrumentality  of  a  writ  of  injunction  against  the 
State  officer  or  board  who  fixed  the  rates  a  judge  takes  jurisdiction  of  the  facts 
.!S  well  as  the  law  of  ths  case,  and  proceeds  to  decide  this  pure  question  of  fact. 
The  legislature  of  a  neighboring  State,  perceiving  the  futility  of  trying  to  regu- 
late rates  through  any  officer  or  board  of  the  State  who  could  be  reached  by  a 
writ  of  Injunction,  hit  uiwn  the  expedient  of  fixing  the  passage  rates  by  statute 
and  giving  to  persons  who  were  charged  more  than  the  prescribed  rates  a  right 
of  action  at  law  to  recover  a  i)enalty  from  the  common  carrier.  A  common 
carrier  chargetl  more  than  the  prescribed  rates,  and  the  passenger  brought  suit 
for  the  i)enalty,  and  the  jur>'  found  the  rate  prescribed  by  the  legislature  was 
reasonable.  The  case  was  taken  to  the  Supreme  Court  of  the  United  States,  and 
what  was  there  said  is  full  of  significance.  After  referring  to  the  fact  that 
where  the  rates  were  prescribed  by  an  officer  or  board  the  officer  or  board  could 
l)e  enjoined  from  enforcing  them,  the  court  sjild: 

'*  But  there  are  other  cases,  and  the  present  is  one  where  the  legislatures 
choose  to  act  directly  on  the  subject  by  themselves  establishing  a  tariff  of  rates 
and  prescribing  penalties.  In  such  cases  there  is  no  opportunity  to  resort  to  a 
compendious  remedy,  such  as  a  proceeding  in  equity,  because  there  is  no  public 
functionary  or  commission  which  can  be  made  to  respond  *' ;  In  other  words, 
which  can  be  enjoined,  and  hence  no  way  of  escaping  a  jury  trial.  A  similar 
statute  in  another  State  was  also  upheld  through  the  verdict  of  a  jury.  The 
Arkansas  and  Michigan  cases  will  probably  be  the  last  of  their  kind.  When 
another  case  arises  under  a  similar  statute  a  way  will  doubtless  be  found  to 
apply  the  **  compendious '*  remedy  spoken  of  by  Mr.  Justice  Shlras  in  the  Gill 
case.  All  that  is  necessary  to  accomplish  this  result  is  for  this  equitable  octopus 
to  put  forth  an  additional  sucker  and  draw  the  case  within  its  folds. 

The  history  of  this  question  is  not  without  interest.  It  was  first  held  that  the 
determination  of  the  question  whether  the  rates  prescribed  for  common  carriers 
were  reasonable  was  a  judicial  and  not  a  legislative  function,  and  was  one  upon 
which  the  common  carrier  was  entitled  to  have  its  day  in  court  and  a  jury  trial. 

But  as  soon  as  the  jurisdiction  was  assumed  the  carrier  no  longer  clamored 
for  a  jury  trial,  but  quickly  sought  the  arms  of  a  Federal  chancellor  and  the 
protecting  shield  of  an  injunction.  The  right  of  70,000^500  of  people  to  a  jury 
trial  of  this  question  of  fact,  in  which  they  are  so  deeply  Interested,  and  the 
correct  determination  of  which  is  so  vital  to  the  public  welfare.  Is  not  esteemed 
worthy  of  consideration,  but  through  the  medium  of  a  writ  of  Injunction  Is 
committed  forever  to  nine  men,  or  a  majority  of  them,  who  hold  their  offices  by 
appointment  for  life  and  not  one  of  whom  sees  or  hears  a  single  witness  who 
testifies  in  the  case. 

It  is  undeniable  that  there  are  powerful  Influences  at  work  to  undermine  the 
constitutional  right  of  trial  by  jury  through  the  use  of  the  injunction,  and  in 
other  ways.  It  is  alleged  that  the  injunction  is  a  speedier  and  more  vigorous 
and  effective  method  of  dealing  with  those  charged  with  the  commission  of 
crime,  or  suspected  of  the  intention  of  committing  it,  than  by  the  customary  and 
<»on8titutional  method  of  accusation,  arrest,  examination,  indictment,  and  trial 
by  jury.  Some  persons,  without  serious  thought  of  the  consequences,  yield  their 
assent  to  this  dangerous  reasoning.  If  these  are  sufficient  reasons  for  disre- 
garding the  Constitution,  it  is  not  perceived  why  they  are  not  sufficient  to  Justify 
the  complete  adoption  of  the  methods  of  eastern  princes  and  disiiense  with  the 
formality  of  even  a  trial  for  contempt.    The  difference  Is  one  of  degree  only. 
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There  are  but  two  constitutional  modes  of  trying  citizens  for  offenses — one  by 
military  courts  "  in  cases  arising  in  the  land  or  naval  forces  or  in  the  militia 
^hen  in  actual  service  in  time  of  war  or  public  danger,"  and  the  other  trial  by 
Jury. 

The  Constitution  nowhere  Invests  Judges  with  the  power  either  to  define  or 
punish  offenses.  They  are  to  assist  the  jury  in  the  euforeeuient  of  the  laws 
made  by  the  Legislature,  and  not  themselves  to  make  and  execute  laws. 

The  extremely  erroneous  notion  prevails  in  some  quarters  that  the  President 
of  the  United  States  is  powerless  to  execute  his  high  office  and  discharge  one  of 
bis  most  important  executive  functions,  except  by  permission  of  the  Federal 
chancellor  and  through  the  medium  of  a  writ  of  Injunction. 

It  is  assumed  that  when  the  laws  of  the  Republic  are  set  at  defiance  by  a 
force  too  powerful  to  be  overcome  by  the  usual  and  appropriate  civil  agencies, 
the  President  of  the  United  States,  ^^ho  is  chjTged  with  the  duty  of  prepervlng 
the  peace  of  the  United  States  and  enforcfng  its  laws,  can  not  use  any  portion 
of  the  Army  of  which  he  is  commander  in  chief  for  that  purix)se  without  first 
obtaining  the  consent  of  and  being  summoned  to  the  duty  by  a  Federal  chan- 
cellor. 

The  Constitution  reads :  **  The  President  shall  be  the  commander  in  chief  of 
the  Army  and  Navy  of  the  United  States";  it  is  proposed  to  qualify  this  com- 
prehensive provision  and  make  it  read:  "The  President  shall  be  commander  in 
chief  of  the  Army  and  Navy  of  the  United  States,  subject  to  the  discretion, 
-direction,  and  commands  of  a  United  States  judge  and  a  writ  of  Injunction."  In 
ainswer  to  this  contention  it  Is  only  necessary  to  observe  that  whenever  the 
United  States  mail  or  interstate  commerce,  or  any  other  Federal  right  or  agency, 
is  obstructed  by  a  force  too  powerful  to  be  dealt  with  by  the  ordinary  processes 
of  law,  the  President  has  the  power,  and  it  is  his  duty,  without  applying  to  or 
waiting  for  the  command  of  any  judge,  to  overcome  and  remove  such  obstruc- 
tion, and  to  that  end  use  so  much  of  the  Army  under  his  command  as  may  be 
found  necessary  for  the  purpose;  and  to  arrest  the  offenders  against  the  law 
«nd  turn  them  over  to  the  civil  authorities  to  be  tried  for  their  crimes  In  the 
mode  provided  by  the  Constitution,  and  not  to  luni  them  over  to  a  judge  to  be 
tried  for  a  contempt  of  court.  But  if  In  such  case  it  is  necessary  for  the  Presi- 
dent to  be  buttressed  by  some  s^ort  of  judicial  writ  or  order  before  he  can  exer- 
cise the  functions  of  his  high  office,  it  Is  not  to  be  done  by  a  writ  of  injunction, 
l)ut  by  a  warrant  for  the  arrest  of  the  guilty  parties,  and  when  they  are  arrested, 
by  the  Army  or  by  the  marshal  with  the  assistance  of  the  Army,  they  should  be 
turned  over  to  the  proper  magistrate  and  proceeded  against  In  accordance  with 
the  Constitution  and  established  mode  of  proceeding  against  persons  charged 
-^'ith  crime,  and  which  ends  in  a  trial  by  jury. 

This  is  the  practice  which  has  been  observed  by  the  chief  magistrates  of  all 
the  States  for  a  hundred  years,  and  the  only  difference  between  the  powers  and 
the  duties  of  the  governor  of  a  State  and  the  President  In  this  regard  is  that  one 
Is  charged  with  the  duty  of  preserving  the  peace  and  enforcing  the  laws  of  the 
:State  and  the  other  is  charged  with  the  duty  of  preserving  the  peace  and  enforc- 
ing the  laws  of  the  Uuitcd  States. 

It  is  a  curious  and  significant  fact  that  the  reasons  given  for  conferring  on 
Federal  Judges  the  police  powers  of  the  State  and  denying  to  accused  persons 
the  right  of  trial  by  jury  are  precisely  those  given  for  the  establishment  of  the 
court  of  star  chamber.  Summed  up  In  a  few  words,  the  reason  for  its  creation 
as  expressed  in  the  preamble  of  the  act  of  Parliament,  was  to  secure  the  certain 
.  and  speedy  punishment  of  all  persons  who.  in  the  opinion  of  the  court,  deserved 
punishment,  and  to  this  end  the  court  was  invested  with  a  large  measure  of  the 
jurisdiction  and  discretion  exercised  by  Federal  chancellors  in  our  day.  and  a 
trial  by  jury  denied.  Leanied,  able,  and  honest  Judges  sat  in  that  court,  but 
never  a  jury.  History  records  the  result.  Its  methods  grew  to  be  as  cruel  and 
pitiless  as  those  of  the  Inquisition  Itself;  It  would  have  put  an  end  to  the 
liberties  of  the  English  people  If  It  had  not  been  abolished.  "  Had  there  beeu 
no  star  chamber,"  says  a  distinguished  English  writer,  "  there  would  have  been 
no  rebellion  against  Charles  I."  The  lesson  taught  by  the  history  of  the  star 
chamber  Is  that  the  rights  and  liberties  of  the  people  will  not  long  survive  In 
any  country  where  the  administration  of  the  law  is  committed  exclusively  to  a 
caste  endowed  with  boundless  discretion  and  a  long  term  of  office,  no  matter 
how  learned,  able,  and  honest  its  members  may  be. 

Every  student  of  history  knows  that  most  of  the  sufferings  and  oppreesiouis 
which  mankind  has  had  to  endure  were  the  work  of  honest  and  able  but  mis- 
irulded  or  ambitious  men.    Honesty  and  ability  do  not  exempt  from  error,  and 
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when  coupled  with  error  they  become  dangerous  gifts.  After  all.  tUe  bumau 
skull  Is  but  the  temple  human  of  errors,  and  judicial  clay,  if  you  analyze  it  well, 
will  be  found  to  be  like  all  other  human  clay.  The  rule  is,  without  exception,  that 
whenever  the  exclusive  power  of  making  or  administering  the  law  is  committed 
for  any  extended  i)erlod  to  a  single  mau  or  a  few  men — to  a  caste — the  progres- 
sive restriction  of  the  liberty  of  the  people  follows.  The  bond  of  sympacliy 
between  them  and  the  people  grows  steadily  weaker  until  the  rights  of  the 
people  are  forgotten  and  the  protection  and  interest  of  caste  and  classes  become 
their  chief  concern. 

Criticizing  the  "  encroaching  jurisdiction  "  of  the  judges  in  England,  by  which 
it  was  said  juries  would  "  become  a  dead  letter  In  the  constitution,"  Mr.  Burke 
sad:  "After  the  star  chamber  was  abolished  in  the  tenth  of  Charles  I.  its 
authority,  indeed,  ceased,  but  its  maxims  subsisted  and  survived  it.  The  spirit 
of  the  star  chamber  h&H  transmigrated  and  lives  again."  Let  us  indulge  the 
hope  that  the  transmigration  has  not  been  to  this  country,  and  that  its  spirit 
may  never  obtain  a  foothold  here. 

Jury  and  injunction  are  terms  which  cancel  each  other. 

In  proportion  as  the  injunction  is  expanded,  the  right  of  trial  by  jury  is  re- 
stricted. And  this  result  is  not  a  mere  incident  to  the  use  of  the  writ ;  in  many 
oases  its  real  purpose  is  to  deprive  a  party  of  the  right  of  trial  by  jury. 

Armed  with  this  powerful  writ,  which  has  no  defined  boundaries  or  limita- 
tions, and  which  may  be  used  at  discretion,  the  power  of  the  Federal  chancellor 
may  be  fairly  characterized  as  imperial. 

But  no  apprehension  need  be  felt  that  permanent  harm  will  come  to  the 
Republic  from  the  exercise  of  imperial  powers  by  the  judiciary.  This  is  a  Gov- 
ernment "  of  the  people,  by  the  people,  for  the  people,"  and  this  whole  subject 
is  In  their  hands.  The  courts  of  the  United  States — except  the  Supreme  Court 
of  the  United  States  in  the  few  cases  enumerated  in  the  Constitution — can  exer- 
cise no  jurisdiction  whatever,  except  in  pux'suance  of  an  act  of  Congress  con- 
ferring it.  They  are  the  creatures  of  the  people,  wlo,  through  their  repre- 
sentatives in  Congress,  may  confer  upon  them  just  sucL  jurisdiction — up  to  the 
constitutional  limit  of  the  grant  of  judicial  power — as  they  see  proper,  and  may 
withdraw  all  or  any  part  of  that  juristliction  at  their  pleasure. 

The  people  are  always  singularly  patient  of  abuses  in  the  administration  of 
the  law.  This  is  due  to  their  confidence  and  respect  for  the  judicial  ofllce.  But 
when  that  confidence  is  shaken  by  abuses  open  and  obvious  to  their  comprehen- 
sion, they  will  put  an  end  to  them  by  the  exercise  of  their  own  true  imperial, 
sovereign  power.  The  Duke  of  Wellington  was  waited  upon  by  a  delegation  of 
citizens  and  told  that  there  was  danger  of  a  revolution  unless  a  certain  public 
grievance  was  corrected;  replying  to  this  threat  of  revolution  the  Iron  Duke 
said :  "  There  will  never  by  a  revolution  in  Ehigland  except  through  an  act  of 
Parliament" 

Happily  for  this  Republic,  its  constitution  of  government  is  such  that  the 
only  revolution  essential  to  correct  abuses  and  preserve  the  liberties  of  the 
people  Is  an  act  of  Congresa 

We  pass  from  the  right  of  trial  by  jury  to  its  utility  and  value.  Its  immense 
superiority  to  any  other  mode  of  trial  in  criminal  cases  is  indisputable.  The 
criminal  law  is  crude  and  arbitrary.  The  discrimination  essential  to  distinguish 
between  crimes  dangerous  to  society  and  those  not  so  can  not  always  be  formu- 
lated into  a  written  rule.  Human  intelligence  and  foresight  are  not  equal  to 
the  task  of  conceiving,  and  the  ESnglish  language  is  not  adequate  to  express  the 
nice  distinctions  and  varying  qualities  in  human  actions.  They  depend  upon  the 
evlronments,  age,  temperament,  education,  motive,  and  many  other  things 
which  can  be  applied  to  the  particular  case  by  a  jury  only. 

The  law  takes  no  note  of  moral  ju.sti  float  ion,  but  only  legal.  It  remains  so  for 
two  reasons— one  is  the  difficulty  already  mentioned  of  defining  with  precision 
the  cases  for  the  application  of  the  principle  of  moral  justification  or  retribu- 
tive justice ;  and  the  other  is  the  knowledge  that  the  jury,  owing  to  their  pecu- 
liar constitution  and  representative  character,  have  power  to  and  will  supply 
this  defect.  A  jury  will  convict  the  assassin,  but  not  the  girl  who  kills  her 
seducer;  they  will  convict  the  man  who  murders  for  money,  but  not  the  man 
who  kills  the  invader  of  his  home:  and  when  a  hundred  good  men,  overcome 
with  virtuous  indignation  by  ttie  atrocious  crime  of  some  savage  brute,  do  exe- 
cution upon  him  without  the  forms  of  law.  the  jury  will  not  hang  the  hundre<l 
good  men  for  accelerating  the  outlaw's  punishment.  Cases  arise  in  which  to  In- 
flict the  penalty  of  the  law  would  be  more  dangerous  to  social  order  than  to 
overlook  the  offense.    Immunity  to  murderers  generally  would  soon  dissolve  the 
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bonds  of  society ;  but  juries  instinctively  feel  that  the  social  bond  is  not  weak- 
ened, but  rather  strengthened,  by  the  death  of  a  seducer  at  the  hands  of  his 
victim.  The  seducer  knows  that  punishment  from  such  a  source  can  not  be  de- 
layed or  evaded  by  the  quibbles  and  technicalities  of  the  law.  In  such  cases  the 
verdict  represents  the  sense  of  justice  of  the  people,  and  "  the  immense  justice 
of  the  people  is  almost  as  impersonal  as  the  justice  of  Ood."  Representing  as  it 
does  the  immense  justice  of  the  people,  the  jury  can  not  be  replaced  by  an  Indi- 
viduality. T'ninfluenced  by  circumstances  of  moral  justification  or  retributive 
justl<^*e.  and  heeding  nothing  but  the  text  of  the  law,  the  judge  would  be  con- 
strained to  visit  with  the  same  jjenalty  the  assassin  and  the  girl  who  slays 
her  seducer,  the  man  who  murdered  for  money  and  the  man  who  killed  the  in- 
vader of  his  home,  the  savage  brute  who  slew  the  victim  of  his  lust  and  the 
hundred  good  citizens  who  retired  him  from  circulation. 

The  judge  would  have  to  do  this,  for  he  does  not  represent  and  can  not  ap- 
peal to  the  Immense  justice  of  the  people  to  justify  him  for  departing  from  the 
text  of  the  law.  He  could  not  avail  himself  of  that  elastic  and  equitable  prin- 
ciple which  juries  can  apply  to  the  administration  of  criminal  justice  and  with- 
out which  no  written  criminal  code  could  long  survive. 

By  constitutional  provision  In  most,  if  not  all,  of  the  States  the  jury  is  ma<le 
the  judge  of  the  law  as  well  as  the  facts  in  libel  cases,  and  in  some  of  the  States 
they  are  the  judges  of  the  law  in  all  criminal  cases.  Such  is  the  law  in  the 
State  of  Pennsylvania.  In  Kane  v.  Commonwealth,  decided  In  1879,  Chief  Jus- 
tice Sharswood,  In  delivering  the  opinion  of  the  court,  said: 

"  The  power  of  the  jury  to  judge  of  the  law  In  a  criminal  case  is  one  of  the 
most  valuable  securities  guaranteed  by  the  Bill  of  Rights.  Judges  may  still  be 
partial  and  oppressive,  as  well  from  political  as  personal  prejudice,  and  when  a 
jury  are  satisfied  of  such  prejudice,  it  is  not  only  their  right  but  their  duty  to 
interpose  the  shield  of  their  protection  to  the  accused.  It  is  as  important  In  a 
republican  as  in  any  other  form  of  government  that,  to  use  the  language  of  the 
Constitution  of  1776,  '  in  all  prosecutions  for  criminal  offenses  *  a  man  should 
have  a  right  '  to  a  speedy  trial  by  an  impartial  jury  of  the  country,  without  the 
unanimous  consent  of  which  jury  he  can  not  be  found  guilty.'  '* 

Here  Is  a  solemn  judicial  determination  that  judges  may  be  **  partial  and 
oppressive  as  well  from  political  as  from  personal  prejudice,  and  when  a  jury 
are  satisfied  of  such  prejudice  it  is  not  only  their  right  but  their  duty  to  inter- 
pose the  shield  of  their  protection  to  the  accused."  It  will  be  observed  that  io 
that  State  the  jury  sits  in  judgment  on  the  judge  as  well  as  the  prisoner,  and 
no  complaint  is  made  Uiat  criminal  justice  Is  not  as  well  administered  in  that 
State  as  in  any  other. 

The  Pennsylvania  rule  prevailed!  in  some  of  the  United  States  courts  at  one 
time.  Mr.  Justice  Baldwin,  of  the  Supreme  Court  of  the  United  States^  pre- 
sided at  the  trial  of  Wilson  for  a  capital  offense,  and  said  to  the  jury : 

*'  We  have  thus  stated  to  you  the  law  of  this  case  under  the  solemn  duties 
and  obligations  Imposed  on  us.  under  the  clear  conviction  that  In  doing  so  w^ 
have  presented  to  you  the  true  test  by  which  you  will  apply  the  evidence  to  the 
case;  but  you  will  distinctly  understand  that  you  are  the  judges  both  of  the 
law  MUd  fact  In  a  criminal  case,  and  are  not  bound  by  the  opinion  of  the  court; 
you  may  judge  for  yourselves,  and  If  you  should  feel  it  your  duty  to  differ 
from  us,  you  must  find  your  verdict  accordingly.  ...  If  you  are  prepared 
to  say  that  the  law  Is  different  from  what  you  have  heard  from  us.  you  are  in 
the  exercise  of  a  constitutional  right  to  do  so." 

The  Constitution  confers  ui)on  the  Supreme  Court  of  the  United  States  orig- 
inal jurisdiction  in  certain  enumerated  cases,  and  a  provision  of  the  judiciary 
act  of  1780,  now  section  689  of  the  Revised  SUtutes  of  the  United  States,  pro- 
vided that  "  the  trial  Issues  of  fact  In  the  Supreme  Court  In  all  actions  at 
law  against  citizens  of  the  United  Stat€»s  shall  be  by  jury.'*  The  first  jury  trial 
in  that  august  tribunal  was  the  case  of  the  State  of  Georgia  r.  Brallsford. 
The  chief  justice  and  all  of  the  justices  were  on  the  bench,  and  Chief  Justice 
Jay,  as  the  organ  of  the  court  In  charging  the  jury,  s^ild : 

"  It  may  not  be  amiss  here,  gentlemen,  to  remind  you  of  the  good  old  rule 
that  on  questions  of  fact  It  Is  the  province  of  the  jur>' ;  on  questions  of  law  it 
is  the  province  of  the  court  to  decide.  But  It  must  be  observed  that  by  the  same 
law  which  recognizes  this  reasonable  distribution  of  jurisdiction  you  have, 
nevertheless,  a  right  to  take  upon  yourselves  to  judge  of  both,  and  to  determine 
the  law  as  well  as  th^  fact  In  controversy.  On  this  and  on  every  other  occasion, 
however,  we  have  no  doubt  you  will  pay  that  respect  which  Is  due  to  the  opinion 
of  the  court ;  for,  as  on  one  hand  It  is  presumed  that  juries  are  the  best  judges 
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ot  facts,  it  is,  on  the  other  hand,  presumable  that  the  courts  are  the  best  Judges 
of  law.    But  still  both  objects  are  lawfully  within  your  power  of  decision." 

It  is  sometimes  nisi^erted  that  the  Juries  are  responsible  for  the  miscarriage 
of  Jii.<*tice  which  occasionally  takes  place  in  crimnal  cases.  As  a  rule  the 
responsbility  for  such  miscarriage  will  be  found  on  the  bench  and  not  in  the 
Jury  box.  Observation  teaches  us  and  the  law  reports  prove  that  ten  guilty 
men  escape  through  th«»  errors  and  mistakes  and  technical  quibbles  of  the  courts 
for  one  who  escapes  through  an  eiTor  of  the  Jury.  One  of  England*s  best  and 
ablest  Judges,  Lord  Chief  Justice  Denman,  said: 

"  It  iH  a  gi*eateful  task  to  bear  testimony  to  the  excellent  conduct  of  Juries  at 
the  Old  Bailey  sessions.  I  don't  remember  a  single  conviction  that  appeared  to 
be  unjust.  Some  acquittals  have  stirtled  me;  but  often  very  good  reasons, 
which  had  not  occurred  to  iue  at  the  trial,  have  been  suggested  afterwards,  and 
I  have  often  thought  that  their  mistakes  might  be  traced  to  their  feeling  too 
much  deference  for  certain  vulgar  scraps  of  Judicial  phraseology  which  have 
come  to  be  considered  as  principles  of  law." 

Who  is  responsible  for  these  "  vulgar  scraps  of  Judicial  phraseology  "  that  do 
sometimes  mislead  and  frighten  a  Jury  into  an  erroneous  verdict? 

The  superiority  of  the  Jury  as  Judges  of  facts  is  as  marked  in  civil  as  It  is  in 
criminal  cases. 

This  superiority  results,  in  a  great  part,  from  the  inherent  difference  between 
fixed  and  casual, tribunals.  A  fixed  tribunal  is  one  where  the  oflSce  Is  permanent 
and  where  the  person  or  persons  who  exercise  its  functions  do  so  for  long  terms 
or  periods,  and  each  ofllcer  in  turn  is  guided  by  the  precedents  established  by 
his  predecessors.  A  casual  tribunal  is  one  summoned  from  the  body  of  the 
people  for  the  occasion  only,  or  for  a  very  brief  term  of  service,  and  who  con- 
sequently bring  to  the  discharge  of  their  duties  a  freshness  and  earnestness 
unknown  to  fixed  tribunals,  and  who  decide  the  controversy  submitted  to  them 
upon  its  merits,  unembarrassed  by  precedents.  The  Judge  represents  the  fixed 
and  the  Jury  the  casual  tribunal.  A  Jury  trial  Is  impersonal ;  it  gives  expres- 
sion to  the  sense  of  Justice  of  the  people,  which  is  the  nearest  approach  to  abso* 
lute  Justice  attainable  in  earthly  tribunals. 

The  twelve  men  summoned  from  the  body  of  the  people  represent  in  their 
several  persons  difTerent  pursuits  and  occupations  in  life.  Their  prejudices,  if 
they  have  any,  resulting  from  their  varied  pursuits  and  environments,  counter- 
act each  other;  but  the  single  Judge,  having  no  counterpoise,  his  bias  and  preju- 
dice find  full  and  unrestrained  expression  in  his  Judgments.  He  is,  besides, 
constantly  struggling  to  force  his  decision  into  the  groove  of  precedent,  and  to 
that  end  keeps  on  pursuing  precedent  and  analogies  and  refining  and  refining 
until  he  grows  **  wild  with  logic  and  metaphysics  "  and  loses  sight  of  the  facts 
and  merits  of  the  case  in  hand.  Juries  performing  casual  service  only  can 
never  acquire  the  bad  habit  of  fixed  tribunals  of  deciding  mechanically  upon 
some  supposed  precedent 

Moreover,  the  consequences  of  an  erroneous  verdict  by  a  Jury  are  immeasur- 
ably less  than  an  erroneous  verdict  by  the  Judge,  for  one  Jury  is  not  bound  by 
the  error  of  a  former  Jury ;  but  the  law  of  precedent  will  compel  the  Judge  to 
adhere  to  his  error,  for  it  is  a  rule  of  fixed  tribunals  that  consistency  of  error  Is 
to  be  preferred  to  a  right  decision. 

Lord  Brougham,  who  possessed  that  noble  characteristic  of  the  profession,  the 
courage  to  defend  the  defenseless  against  the  strong — even  a  friendless  woman 
against  a  powerful  king — recognized  tlie  great  superiority  of  the  people  as 
Judges  of  the  f^cts,  and  after  long  experience  In  courts  of  law  and  equity,  and 
on  the  bench  as  well,  declared  that  trial  by  Jury  "  should  be  applied  to  those 
cases  from  which  the  practice  In  equity  has  excluded  it ;  and  that  Improvement 
would  be  best  effected  by  drawing  It  to  the  cases  which  the  courts  of  equity 
have  taken  from  the  common  law,  and  which  they  constantly  evince  their 
incapacity  to  deal  with  by  sending  Issues  to  be  tried  whenever  any  difficulty 


occurs." 


It  Is  said  Juries  are  Inferior  to  the  Judge  In  point  of  learning  and  ability.  In 
the  affairs  of  life  much  that  is  called  learning  is  of  little  utility. 

••  How  small  a  matter."  says  Dr.  Holmes,  "  literature  is  to  the  great  seething, 
toiling,  struggling,  love-making,  bread-winning,  child-bearing,  death-awaiting 
men  and  women  who  fill  this  huge,  palpitating  world  of  ours." 
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Men  may  be  oracles  In  the  arts  and  sciences  and  infants  in  the  affiairs  of  life 
This  truth  is  beautifully  expressed  by  Milton : 

But  to  know 

That  which  before  hb  lies  in  daily  life 

Ib  the  prime  wiadom. 

Job  says,  "  Great  men  are  not  always  wise,*'  and  there  is  nothing  truer  in  tlM 
'Book.  It  is  out  of  the  question  that  one  man  whose  whole  existence  is  deroted 
to  one  occupation  can  know  as  much  a)>out  men  and  afCalrs — and  that  is  the 
kind  of  knowledge  that  is  wanted  in  the  settlement  of  controversies  among 
men — as  twelve  men  of  affairs  engaged  in  varied  pursuits  and  oecupatlona 
Judges,  as  Judges  of  the  facts,  have  all  the  faults  bqt  not  all  the  virtues  of 
Juries.  Ix>rd  Hobbouse,  in  an  address  showing  the  necessity  for  jury  trialOk 
said: 

"  It  seems  to  me  that  Juries  have  kept  our  laws  sweet;  they  have  kept  them 
practical ;  they  still  do  so ;  they  are  like  the  constant  unseen,  unfelt  force  of 
gravitation,  which  enables  us  to  walk  on  the  face  of  the  earth  instead  of  flying 
off  into  space.  Certainly  nothing  can  be  more  important  to  the  welfare  and 
coherence  and  strength  of  the  nation  than  that  its  laws  should  be  in  general 
harmony  with  its  convictions  and  feelings.  *  *  •  Juries  are  passing  every 
day  innumerable  decisions,  each  of  them  very  small,  but  constant,  ubiquitou8» 
and  tending  to  carry  superfine  laws  down  into  practical  life  so  as  to  make  them 
fit  for  human  nature*s  daily  food." 

The  idea  here  expressed  by  the  learned  lord  is  conveyed  in  the  homely  old 
maximum  of  the  farmer,  that  when  the  fodder  in  the  rack  hangs  too  high  for 
the  cattle,  the  fodder  must  come  down  or  the  cattle  will  starve.  The  tendency 
of  Judges,  in  the  absence  of  Juries,  would  be  to  hang  the  fodder  in  the  rack  too 
high  for  the  cattle. 

But  it  is  said  Juries  are  prejudiced,  especially  In  particular  sorts  of  cases, 
such  as  suits  for  personal  injuries,  and  on  policies  of  insurance,  and  other  like 
cases. 

When  you  impeach  the  impartiality  and  integrity  of  the  Jury  you  impeach 
the  Impartiality  aud  integrity  of  the  whole  body  of  the  people  from  whom  they 
are  drawn,  and  of  which  they  are  a  lepresentative  part.  Our  idea  of  the  preju- 
dices of  men  is  gauged  by  our  own  prejudices.  The  difference  between  a  preju- 
diced man  and  an  enlightened  aud  impartial  one  Is  the  difference  betweoa  Uie 
man  who  opiK)ses  our  views  and  the  man  who  agrees  with  our  views.  It  is  the 
old  aphorism  on  orthodoxy  and  heterodoxy  over  again.  It  is  always  implied 
in  this  charge  against  the  Jury  that  there  Is  a  tribunal  that  is  free  from  biaa^ 
passion,  or  prejudice,  and  that  that  tribunal  is  found  in  the  Judge. 

Did  it  ever  occur  to  those  who  make  this  charge  against  the  Jury  that  they 
might  have  a  beam  in  their  own  eye,  and  that  if  Jurors  are  prejudiced  in  favor 
of  the  plaintiffs  in  the  class  of  cases  mentioned,  it  is  Just  possible  that  the  Judge 
might  have  a  little  bias  in  favor  of  the  other  side?  But  it  is  assumed  that 
Judges  never  fetter  their  impartiality  by  entertaining  an  opinion  on  any  sub- 
ject— that  they  love  nothing,  hate  nothing,  feel  nothing,  see  nothing,  and  know 
nothing— in  a  word,  that  they  are  animated  icicles. 

But  they  are  human,  and  the  only  thing  human  that  is  permanent  and  un- 
changeable is  human  nature.  Beyond  all  question,  as  a  rule,  the  prejudices  of 
a  particular  class  or  caste  are  altogether  stronger  than  the  prejudices  of  the 
whole  body  of  citizens  whom  the  Jury  represents.  Trasf erring  the  functions 
of  the  Jury  to  the  Judge  would  only  be  to  exchange  one  class  of  prejudices  for 
another. 

But  in  the  trial  by  Judge  and  Jury  they  exert  on  each  other  a  mutual  and 
very  salutary  control,  besides  imparting  an  immense  moral  weight  to  their 
Joint  action. 

It  Is  said  Jury  trials  protract  litigation,  but  the  errors  that  lead  to  new  trials 
and  api)eals  and  writs  of  error  and  the  reversals  of  Judgments  and  protraction 
of  litigation  are  the  errors  of  the  Judges.  Look  into  the  reports  and  you  will 
find  that  in  the  trial  of  commonplace  cases  the  trial  court  is  charged  with  the 
commission  of  from  5  to  50  errors  of  law,  aud  frequently  convicted  on  some  of 
the  charges.  And  the  errors  of  Judges  are  not  limited  to  the  courts  of  original 
Jurisdiction.  The  appellate  courts  themselves  are  constantly  falling  into  error. 
If  one  is  curious  to  know  the  extent  of  these  errors,  let  him  consult  Blgelow*s 
Overruled  Cases,  where  he  will  find  that  the  appellate  courts,  as  far  back  as 
1873,  had  overruled  nearly  10.000  of  their  own  decisions.  How  many  they  have 
overruled  since  that  time  is  not  known.    These  are  their  confessed  errors  only; 
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tbere  still  remain  we  know  not  how  many  erron  not  yet  confessed,  for  Jndgtt 
are  Uke  all  great  sinners,  never  confess  tbett  errors  until  In  extremis,  and  not 
then  with  that  opemMSs,  fullneias,  apl  frankness  supposed  to  be  essential  to 
insure  spiritual  siiiyation  to  a  sinner. 

In  a  volume  of  the  Reports  of  the  Supreme  Court  of  Nebraska  is  an  official 
list  of  111  cases  previously  decided  by  that  court  which  have  been  overruled  1^ 
the  same  court 

On  one  great  line  of  questions  the  opinions  of  the  Supreme  Ckiurt  of  th0 
UAlted  States  have  for  some  time  swung  back  and  forth  with  the  regularity  of 
a  pendulum,  so  much  so  that  a  dlstlngushed  lawyer  recently  remarked  that 
vfhea  he  had  one  of  that  line  of  cases  he  felt  sure  of  winning  it  if  the  last  casa 
decided  by  the  court  was  against  him. 

And  yet,  in  the  light  of  these  facts,  there  are  those  who  affect  to  regard  a 
court  as  a  fetish  and  assert  that  the  opinions  of  Judges  are  exempt  from  criti- 
cism, and  that  they  are  not  amenable  in  any  degree  to  an  enlightened  public 
opinion,  strong  and  forcible  enough  to  compel  attention  even  from  an  absolute 
monarch.    Judges  are  not  popes  and  their  decrees  are  not  infallible. 

They  are  as  prone  to  err  as  other  men  and  no  more  infallible.  The  notion 
that  a  wrong  Judicial  decision  forecloses  further  discussion  and  perpetuates  the 
wrong  forever  is  altogether  erroneous.  That  would  simply  be  to  change  the 
maxim  "  the  King  can  do  no  wrong  "  to  "  Judges  can  do  no  wrong,"  and  to  ex- 
change the  despotic  rule  of  a  King  for  the  despotic  rule  of  Judges.  Judge  Hoar, 
United  States  Senator  from  Massachusetts,  in  an  address  before  the  Virginia 
Bar  Association  at  Old  Point  Comfort  July  7,  1808  answered  the  contention 
that  the  wrong  of  a  court  of  last  resort  is  irretrievable  and  Irreversible  in  the 
following  eloquent  and  convincing  language : 

**  Experience  has  shown  that  the  errors  of  Judicial  decisious  require  no  revolu- 
tion or  disorder  or  violence  for  their  remedy.  The  experience  of  England  and 
of  this  country  alike  demonstrates  that  there  is  nothing  over  which  a  sound 
and  healthful  public  sentiment  makes  a  peaceful  way  more  surely  than  over  a 
Judicial  decision  which  Is  unjust  or  wrong  or  In  restrain  of  liberty  or  In  favor 
of  rank  against  the  people  or  the  rich  against  the  poor.  The  court  soon  finds 
a  way  out  of  It.  It  gets  limited  and  trimmed.  Its  comers  get  cut.  The  vigor 
and  vitality  are  construed  out  of  It.  It  Is  founded  upon  the  sand.  Settled, 
permanent,  deliberate  public  opinion,  sometimes  taking  generations,  sometimes 
taking  centuries,  to  grow  and  ripen,  prevails  In  the  end  alike  over  the  edict  of 
the  monarch,  the  decree  of  the  Infallible  church,  the  Judgment  of  the  court,  and 
the  anger  of  the  mob." 

Having  shown  the  complaints  against  the  Jury  to  be  groundless,  the  well- 
founded  complaints  of  the  Jury  against  the  Judges  and  against  some  of  the  pro- 
visions of  the  law  for  their  government  will  be  briefly  considered.  Juries  who 
return  verdicts  upon  their  oaths  and  consciences  contrary  to  the  Judge*s  view  of 
the  facts  of  the  case  are  sometimes  publicly  arraigned  and  impeached  and  sum- 
marily dismissed  from  their  ofllce.  Now,  this  kind  of  procedure  was  fought  out 
and  settled  against  any  such  Invasion  of  the  Jury's  rights  a  good  while  ago  in 
that  country  from  which  we  Inherit  the  right  of  trial  by  Jury.  Compare  such 
treatment  of  the  Jury  with  the  deference  shown  to  the  Jury  by  the  Supreme 
Court  of  the  United  States  in  Its  charge  In  the  case  of  Georgia  v.  Brail sfordf 
(vhlch  Is  elsewhere  quoted.  The  Supreme  Court  of  the  United  States  had  a 
Just  appreciation  of  the  dignity,  honor,  responsibility,  and  rights  that  attach  to 
Juries.  The  Juries,  equally  with  the  Judge  on  the  bench,  are  Judges,  and  as 
supreme  and  independent  in  the  exercise  of  their  Jurisdiction  as  he  is  In  hl& 
The  errors  of  both  may  be  corrected  In  the  orderly  mode  provided  by  law,  and 
both  may  be  Impeached  and  removed  from  office  for  corruption,  but  neither  has 
a  right  to  summarily  Impeach  or  remove  the  other  from  his  office  for  a  sup- 
posed error  In  discharging  his  or  their  duty.  Let  the  case  be  reversed :  Suppose 
whenever  the  Judge  errs  in  deciding  the  law  he  was  summarily  ordered  to  step 
down  off  the  bench.  What  would  be  the  result?  Not  one  single  Judge's  bench 
would  be  occupied  next  Monday.     ♦     ♦     ♦ 

Judges  make  hundreds  of  mistakes  in  deciding  the  law  where  the  Jury  makes 
one  In  deciding  the  facts ;  and  when  juries  do  err  it  is  conmionly  owln^  to  the 
mistake  of  the  Judge  In  Instructing  them  erroneously  or  inconsistently  ou  the 
law.  A  Jury  after  receiving  a  two-sided  charge  from  the  Judge  were  unable  to 
agree,  and  when  they  were  discharged  the  Judge  asked  them  how  they  stood,  to 
which  their  foreman  replied,  "  Just  like  your  honor's  charge,  C  to  6."  When 
the  Judges  learn  to  decide  the  law  with  us  much  accuracy  and  fidelity  as  juries 
do  the  facts  It  will  be  time  enough  for  them  to  Indulge  in  censorious  criticism 
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of  the  Jury  for  their  supposed  mistakes.  Such  action  in  not  only  a  gross  iuTa- 
slon  of  the  rights  of  the  Jury  but  it  is  an  invasion  of  the  constitutional  rights 
of  the  suitor,  who  is  entitled  to  have  a  jury  in  the  box  who  will  not  be  influ- 
enced in  any  degree  in  the  honest  and  Independent  exercise  of  their  own  opinion 
by  fear  of  censure  or  the  hope  of  applause  from  the  judge.  The  free,  inde- 
pendent mind  has  one  opinion,  and  the  trammeled,  dependent  mind  another  opin- 
ion ;  and  the  free,  Independet  mind  is  what  every  suitor  Is  entitled  to  have  to 
the  Jury  box.    •    ♦    ♦ 

:  To  conclude :  For  a  free  people  "  trial  by  judge  and  jury "  is  Immensely 
finperlor  to  any  other  mode  of  trial  that  the  wit  of  man  hks  ever  yet  devised  or 
Is  capable  of  devising ;  and  evil  will  be  the  hour  for  the  people  of  this  country 
when,  seduced  by  any  theory,  however  plausible,  or  deluded  by  any  considera- 
tion of  fancied  emergency  or  exi)ediency,  they  supinely  acquiesce  in  its  invasion 
or  consent  to  its  abolition. 


Extract  from  Section  20,  High  on  Injunctions, 

Equity  has  no  Jurisdiction  to  restrain  the  commission  of  crimes  or  to  enforce 
moral  obligations  and  the  performance  of  moral  duties;  or  will  it  Interfere  for 
the  prevention  of  an  Illegal  act  merely  because  It  Is  Illegal.  And  in  the  absefice 
of  any  injury  to  property  rights  It  will  not  lend  Its  aid  by  Injunction  to  restrain 
the  violation  of  public  or  penal  statutes  or  the  commission  of  immoral  and 
illegal  acts. 

Here  is  what  I  found  In  the  case  of  the  Northern  Pacific  Railroad  Co.  v. 
Whalen  (149  U.  S.  Rep.). 

The  court  said,  and  this  Is  taken  from  the  syllabus,  and  It  is  almost  literally 
from  the  text  of  the  opinion : 

1.  The  usual,  and  at  the  suit  of  a  corporation  the  only,  ground  on  which,  inde- 
pendently of  express  statute,  a  court  of  equity  will  grant  an  injunction  in  a  pri- 
vate action  for  a  nuisance  Is  special  Injury  to  the  plalntlfTs  property. 

2.  No  employer  has  such  a  property  in  his  workmen  or  in  their  services  that 
he  can,  under  the  ordinary  jurisdiction  of  a  court  of  chancery,  maintain  a  suit 
as  for  a  nuisance  against  the  keeper  of  a  bouse  at  which  they  involuntarily 
buy  intoxicating  liquors  and  thereby  get  so  drunk  as  to  be  uiifit  for  work. 

Arthur  et  al.  v.  Oakes  et  at.. 
[Circuit  Court  of  Appeals,  Seventh  Circuit,  Oct.  1,  1894.     No.  169.] 

Harlan,  Circuit  Justice:  The  questions  before  us  relate  to  the  power  of  a 
court  of  equity,  having  custody  by  receivers  of  the  railroad  and  other  property 
of  a  corporation,  to  enjoin  combinations,  conspiracies,  or  acts  upon  the  part  of 
the  receivers*  employees  and  their  aFSOclates  In  labor  organizations,  which,  if 
not  restrained,  would  do  irreparable  mischief  to  such  property  and  prevent 
tiie  receivers  from  discharging  the  duties  Imposed  by  law  upon  the  corporation. 
'  The  original  bill  was  filed  on  behalf  of  stockholders  and  creditors  of  the 
Northern  Pacific  Railroad  Co.,  a  corporation  created  by  an  act  of  Congress, 
and  had  for  Its  general  object  the  administration  under  the  direction  of  the 
court  of  the  entire  railroad  system,  lands,  and  assets  of  that  corporation,  and 
tiie  enforcement  of  the  respective  rights,  liens,  and  equities  of  its  preferred  and 
common  stockholders,  bondholders,  and  creditors. 

The  railroad  company  having  filed  its  answer,  receivers  were  appointed,  with 
authority  to  take  Immediate  possession  of  its  railroads  and  other  property, 
and  to  exercise  Its  authority  and  franchises,  conduct  Its  business  and  occupa- 
tion as  a  carrier  of  passengers  and  freight,  discharge  the  public  duties  obliga- 
tory upon  it,  or  upon  any  of  the  corporations  whose  lines  of  road  were  in  its 
possession,  preserve  the  property  In  proper  condition  and  repair  so  as  to  be 
safely  and  advantageously  used,  protect  the  title  and  possession  of  the  same, 
and  employ  such  persons  and  make  such  payments  and  disbursements  as  were 
needful.  The  receivers  were  also  authorized  to  manage  all  other  property  of 
the  company  at  their  discretion,  and  in  such  manner  as  in  their  judgment  would 
produce  the  most  satisfactory  results  consistent  with  the  discharge  of  the  public 
duties  Imposed  on  them,  and  to  fix  the  compensation  of  oflicers,  attorneys, 
managers,  superintendents,  agents,  and  employees  In  their  service.  It  was  fur- 
ther ordered  that  an  Injunction  Issue  against  the  defendant,  and  all  claiming 
to  act  by,  through,  or  under  it,  and  against  all  other  persons,  to  restrain  them 
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from  interfering  with  the  receivers  in  takng  possession  of  and  managing  the 
property. 

Subsequently  the  Farmers'  Loan  &  Trust  Ck>.,  as  trustee  for  the  holders  of 
bonds  and  collateral  trust  indentures,  filed  an  original  bill  in  the  same  court 
against  the  Northern  Pacific  Railroad  Co.,  the  individual  plaintiffs  in  the  first 
suit,  and  the  receivers.  The  relief  asked  was  that  the  plaintiff,  as  trustee  under 
the  mortgages  named  in  the  bill,  be  placed  in  possession  of  the  mortgaged  prem- 
ises or  that  receivers  of  the  rights,  franchises,  and  property  of  the  railroad 
company  be  appointed  with  authority  to  operate  its  railroads  and  carry  on  its 
business  under  the  protection  of  the  court ;  that  the  liens  created  by  the  several 
mortgages  be  ascertained  and  declared;  and  that  the  mortgaged  property,  In 
certain  contingencies,  be  sold  and  the  proceeds  applied  according  to  the  rights 
of  partie& 

The  railroad  company  having  appeared  in  that  suit,  an  order  was  entered 
appointing  the  same  persons  receivers  who  were  appointed  in  the  first  suit,  and 
the  two  suits  were  consolidated,  to  proceed  together  under  the  title  of  the 
Fanners'  Loan  &  Trust  Co.  v.  Northern  Pacific  Railroad  Co.,  etc. 

By  a  writ  of  injunction  dated  December  19,  1893,  the  officers,  agents,  and 
employees  of  the  receivers,  including  engineers,  firemen,  trainmen,  train  dis- 
imtchers,  telegraphers,  conductors,  switchmen,  and  all  persons,  associations, 
and  combinations,  voluntarily  or  otherwise,  whether  in  the  service  of  the  re- 
ceivers or  not,  were  enjoined — 

From  disabling  or  rendering  in  any  wise  unfit  for  convenient  and  immediate 
use  any  engine,  cars,  or  other  property  of  the  receivers ; 

From  interfering  in  any  manner  with  the  possession  of  locomotives,  cars,  or 
property  of  the  receivers,  or  in  their  custody ; 

From  interfering  in  any  manner,  by  force,  threats,  or  otherwise,  with  men 
who  desire  to  continue  in  the  service  of  the  receivers  or  with  men  employed  by 
them  to  take  the  place  of  those  who  quit; 

From  interfering  with  or  obstructing  in  any  wise  the  operation  of  the  rail- 
road, or  any  portion  thereof,  or  the  running  of  engines  or  trains  thereon  as 
usual ; 

From  any  interference  with  the  telegraph  lines  of  the  receivers  along  the 
lines  of  railway  operated  by  them,  or  the  operation  thereof; 

From  combining  and  conspiring  to  quit,  with  or  without  notice,  the  service 
of  said  receivers,  with  the  object  and  intent  of  crippling  the  property  in  their 
custody  or  embarrassing  the  operation  of  said  railroad,  and  from  so  quitting 
the  service  of  the  said  receivers,  with  or  without  notice,  as  to  cripple  the 
property  or  prevent  or  hinder  the  operation  of  said  railroad ;  and,  generally. 

From  interfering  with  the  o/llcers  and  agents  of  the  receivers  or  their  en> 
ployees  in  any  manner,  by  actual  violence  or  by  intimidation,  threats,  or  other- 
wise, in  the  full  and  complete  possession  ahd  management  of  the  railroad  and 
of  all  the  property  thereunto  pertaining,  and  from  interfering  with  any  and  all 
property  in  the  custody  of  the  receivers,  whether  belonging  to  them  or  to 
shippers  or  other  owners,  and  from  interfering  with,  intimidating,  or  otherwise 
Injuring  or  inconveniencing  or  delaying  the  passengers  being  transported  or 
about  to  be  transported  over  the  railway  of  the  receivers,  or  any  portion 
thereof,  or  by  interfering  in  any  manner,  by  actual  violence  or  threat,  and 
otherwise  preventing  or  endeavoring  to  prevent  the  shipment  of  freight  or  the 
transportation  of  the  mails  of  the  United  States  over  the  road  operated  by  the 
receivers,  until  the  further  order  of  this  court. 

This  injunction  was  based  on  a  petition  of  the  receivers,  urging  in  view  of 
the  general  depression  in  the  business  of  transportation  the  necessity  of  reduc- 
ing expenses,  and  representing  to  the  court  that  many  employees  were  threat- 
ening that  if  their  compensation  were  diminished  as  indicated  in  a  revised 
schedule  of  wages  which  the  receivers  had  adopted,  to  take  efTect  January  1, 
1884,  they  would  prevent  or  obstruct  the  operation  of  the  railroads  in  the  hands 
of  the  receivers.  Upon  the  filing  of  the  petition,  and  before  the  writ  of  injunc- 
tion was  issued,  the  court  adjudged  and  decreed  that  the  receivers — 

"  Be,  and  they  are  hereby,  authorized  and  instructed  to  put  in  operation  and 
maintain  upon  the  Northern  Pacific  Railroad  the  revised  schedule  and  rates, 
more  specifically  in  said  petition  described,  and  ordered  by  said  receivers  to 
take  effect  January  1,  A.  D.  1894,  and  for  that  purpose,  and  to  that  end,  their 
action  in  abrogating  and  revoking  the  schedules  in  force  on  said  railroad  at 
the  time  of  their  appointment  as  such  receivers,  August  15,  1893,  is  hereby 
conflrmed." 
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A  second  writ  of  Injunction  was  issued  December  22,  18d3.  It  was  based 
on  a  supplemental  petition  of  tlie  receivers,  and  was  in  all  respects  like  the 
former  one,  except  that  it  contained,  in  addition,  a  clause  by  which  the  persons 
and  associations  to  whom  it  was  addressed  were  enjoined  from  combining  or 
conspiring  together,  or  with  others,  either  jointly  or  severally,  or  as  committees, 
or  as  officers  of  any  so-called  labor  organization,  with  the  design  or  purpose 
of  causing  a  strike  upon  the  lines  of  railroad  operated  bjT  said  receivers,  and 
from  ordering,  recommending,  approving,  or  advising  others  to  quit  the  service 
of  the  receivers  of  the  Northern  Pacific  Railroad  Co.  on  January  1,  1894,  or  a', 
any  other  time,  and  from  ordering,  recommending,  advising,  or  approving,  by 
communication  or  instruction  or  otherwise,  the  employees  of  said  receivers, 
or  any  of  them,  or  of  said  Northern  Pacific  Railroad  Co.  to  join  in  a  strike  on 
said  January  1,  1894,  or  at  any  other  time,  until  the  further  order  of  this  court. 

The  appellants,  as  chief  executive  officers,  respectively,  of  the  Brotherhood 
of  Locomotive  Engineers,  the  Order  of  Railway  Conductors,  the  Brotherhood 
of  Locomotive  Firemen,  (he  Order  of  Railway  Telegraphers,  the  Brotherhood  of 
Railway  Trainmen,  and  the  Switchmen's  Mutual  Aid  Assoointion,  appeared 
in  the  court  on  behalf  of  themselves  and  their  resi)ective  orginizations  nud 
associations,  as  well  as  on  behalf  of  such  employees  of  the  receivers  as  were 
members  of  those  associations  and  organizations,  or  of  some  of  them,  and 
moved  that  the  court  modify  the  orders  and  injunctions  of  December  19,  1893, 
and  December  22,  1893— 

(1)  By  striking  from  both  writs  of  injunction  these  words:  "And  from  com- 
bining and  conspiring  to  quit,  with  or  without  notice,  the  service  of  said 
receivers,  with  the  object  and  Intent  of  crippling  the  proi)erty  of  their  custody 
or  embarrassing  the  operation  of  said  railroad,  and  from  so  quitting  the  service 
of  said  receivers,  with  or  without  notice,  as  to  cripple  the  property  or  prevent 
or  hinder  the  operation  of  said  railroad.'' 

(2)  By  striking  from  the  writ  of  Injunction  of  December  22,  1893,  the  above 
clause  or  paragraph  relating  specially  to  "  strikes,"  which  was  not  in  the  writ 
issued  December  19,  1893. 

The  motion  was  in  .writing,  and  upon  its  face  purported  to  be  based  on  the 
petition  and  supplemental  petition  filed  by  the  receivers,  on  the  orders  of  the 
court  made  December  19  and  22,  1893,  respectively,  and  on  the  above  writs  of 
injunction.  Beyond  the  facts  set  out  in  those  petitions  the  only  evidence 
adduced  at  the  hearing  of  the  motion  was  documentary  in  its  nature,  to  wit, 
the  constitutions  and  by-laws  of  the  associations  whose  principal  officers  had 
been  permitted  to  intervene  in  the  cause. 

The  court,  upon  the  hearing  of  the  motion,  modified  the  writ  of  injunction 
of  December  22,  1893,  by  striking  therefrom  the  above  words  in  italics:  "And 
from  ordering,  recommending,  approving,  or  advising  others  to  quit  on  January 
1,  1894,  or  at  any  other  time." 

The  grounds  upon  which  these  words  were  stricken  from  the  second  writ  of 
injunction  are  thus  stated  in  the  opinion  of  the  court : 

"  In  fairness  this  clause  must  be  read  in  the  light  of  the  statements  of  the 
petition.  It  was  therein  asserted  to  the  court  that  the  men  would  not  strike 
unless  ordered  so  to  do  by  the  executive  heads  of  the  national  labor  organiza- 
tions, and  that  the  men  would  obey  such  orders,  instead  of  following  the  direc- 
tion of  the  court.  The  clause  is  specially  directed  to  the  chiefs  of  the  several 
labor  organizations.  The  use  of  the  words  *  order,  recommend,  approve,  or  ad- 
vise '  was  to  meet  the  various  forms  of  expression  under  which,  by  the  constitu- 
tion or  by-laws  of  these  organizations,  the  command  was  cloaked,  as  for  in- 
stance, in  one  organization  the  chief  head  'advises'  a  strike;  in  another  he 
*  approves '  a  strike ;  in  another,  he  *  recommends '  the  quitting  of  employments. 
Whatever  terms  may  be  employed,  the  effect  is  the  same.  It  is  a  command 
which  may  not  be  disregarded,  under  penalty  of  expulsion  from  the  order  and 
of  social  ostracism.  This  language  was  employed  to  fortify  the  restraints  of 
the  other  portions  of  the  writ  and  to  meet  the  various  disguises  under  which 
the  command  is  cloaked.  It  was  so  inserted  out  of  abundant  caution,  that  the 
meaning  of  the  court  might  be  clear ;  that  there  should  be  no  unwarrantable  in- 
terference with  this  property,  no  intimidation,  no  violence,  no  strike.  It  was 
perhaps  unnecessary,  being  comprehended  within  the  clause  restraining  the 
heads  of  these  organizations  from  ordering,  recommending,  or  advising  a  strike, 
or  joinder  in  a  strike. 

"  It  is  said,  however,  that  the  clause  restrains  an  individual  from  friendly 
advice  to  the  employees  as  a  body,  or  individually,  as  to  their  or  his  best  inter- 
est in  respect  of  remaining  in  the  service  of  the  receivers.    Read  in  the  light 
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of  the  petitions  upon  which  the  injunction  was  founded,  I  do  not  thtnlc  that 
such  construction  can  be  indulged  by  any  fair  and  impartial  mind.  It  might  he 
used  as  a  text  for  a  declamatory  address  to  excite  the  passions  and  prejudices 
of  men,  but  could  not,  I  think,  be  susceptible  of  such  strained  construction  by  a 
Judicial  mind.  The  language  of  a  writ  of  injunction  should,  however,  be  clear 
and  explicit,  and,  if  possible,  above  criticism  as  to  its  meaning.  Since,  there- 
fore, the  language  of  this  particular  phrase  may  be  misconceived,  and  the  re- 
straint intended  is,  in  my  judgment,  comprehended  within  the  other  provisions 
of  the  writ,  the  motion  in  that  respect  will  be  granted,  and  the  clause  stricken 
from  the  writ" 

Exc*ept  in  the  particulars  mentioned  In  the  opinion  of  the  Circuit  Court,  the 
motion  to  modify  the  injunction  was  denied,  and  the  injunction  continued  in 
force.    Of  this  action  of  the  court  the  interveners  complain. 

In  considering  the  important  questions  presented  by  the  record,  we  have  as- 
sumed, as  did  the  Circuit  Court,  the  truth  of  all  the  material  facts  set  out  in 
the  petition  and  supplemental  petition  of  the  receivers.  This  is  the  necessary 
result  of  the  interveners  having  based  their  motion  on  those  petitions,  and  on 
the  orders  of  the  court  directing  writs  of  injunction  to  be  issued.  As  those 
orders  were  based  on  the  petitions  of  the  receivers,  it  must  be  taken  that  the 
interveners,  although  insisting  that  the  injunction  should  have  been  modified 
to  the  full  extent  indicated  by  their  motion,  concede,  for  the  purposes  of  the 
motion,  the  facts  to  be  as  alleged  in  those  petitions. 

It  is  consequently  to  be  regarded  as  undisputed  in  this  cause  that  at  the  time 
the  writ  of  December  18,  1893,  was  issued,  some  of  the  railroad  employees  were 
giving  it  out  and  threatening  that  if  the  revised  schedules  and  rates  in  ques- 
tion were  enforced  they  would  suddenly  quit  the  service  of  the  receivers;  by 
threats,  force,  and  violence  would  compel  other  employees  to  quite  such  service, 
and  by  organis&ed  effort  and  intimidation  prevent  others  from  taking  the  places 
of  those  who  might  quit ;  would  disable  locomotives  and  cars  so  that  they  could 
not  be  safely  used,  or  used  only  after  expensive  repairs ;  would  take  t)os8ession 
of  the  cars,  engines,  shops,  and  roadbeds  in  the  possession  of  the  receivers,  and 
otherwise  prevent  their  being  used;  would  so  conduct  themselves  with  regard 
to  the  property  in  the  hands  of  the  receivers  as  to  hinder  and  embarrass  them, 
their  officers,  and  agents  in  its  management  and  in  the  operation  of  trains; 
and  that  such  dissatisfied  employees,  and  others  not  in  the  employ  of  the  re- 
ceivers, but  cooperating  with  those  employees  from  a  spirit  of  sympatliy  or 
mischief,  would,  unless  restrained  by  the  order  of  court,  have  carried  out  their 
threats,  with  the  result  that  the  receivers  would  not  only  have  been  compelled 
to  abandon  the  revised  schedules  and  rates  proposed  to  be  enforced,  but  would 
have  been  disabled  from  operating  the  railroad  in  their  custody,  from  discharg- 
ing their  duties  to  the  public  as  carriers  of  passengers  and  freight,  and  from 
transporting  the  mails  of  the  United  States,  bringing  thereby  incalculable  loss 
upon  the  trust  property,  as  well  as  causing  inconvenience  and  hardship  to  the 
public,  particularly  to  the  people  in  that  part  of  the  country  traversed  by  the 
Northern  Pacific  Railroad,  who  were  dependent  upon  the  regular,  continuous 
operation  of  that  road  for  commercial  facilities  of  every  kind,  as  well  as  for 
fnel,  provisions,  and  clothing. 

It  will  be  observed  that  the  motion  of  the  interveners  does  not  question  the 
power  of  the  court  to  restrain  acts  upon  the  part  of  the  employees  or  others 
which  would  have  directly  interfered  with  the  receivers*  possession  of  the 
trust  property,  or  obstructed  their  control  andl  management  of  it,  as  well  as 
attempts,  by  force,  intimidation,  or  threats,  or  otherwise,  to  molest  or  interfere 
with  persons  who  remained  in  the  service  of  the  receivers  or  with  others  who 
were  willing  to  take  the  places  of  those  withdrawing  from  such  service. 

But  it  was  contended  that  the  circuit  court  exceeded  its  powers  when  it 
enjoined  the  employees  of  the  receivers  "  from  combining  and  conspiring  to 
quit,  with  or  without  notice,  the  service  of  said  receivers,  with  the  object  and 
Intent  of  crippling  the  property  in  their  custody,  or  embarrassing  the  operation 
of  said  railroad,  and  from  so  quitting  the  service  of  said  receivers,  with  or 
without  notice,  as  to  cripple  the  property,  or  prevent  or  hinder  the  operation  of 
said  railroad." 

This  clause  embodies  two  distinct  propositions ;  one,  relating  to  combinations 
and  conspiracies  to  quit  the  service  of  the  receivers  with  the  object  and  intent 
of  crippling  the  property  or  embarrasssing  the  operation  of  the  railroads  in 
their  charge;  the  other,  having  no  reference  to  combinations  and!  conspiracies 
to  quit,  or  to  the  object  and  intent  of  any  quitting,  but  only  to  employees 
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"80  quitting"  as  to  cripple  the  property  or  prevent  or  hinder  the  operation 
of  the  railroad. 

Considering  these  propositions  in  their  inverse  order  we  remark  that  the 
injunction  against  employees  so  quitting  as  to  cripple  the  property  or  prevent 
or  hinder  the  operation  of  the  railroad  was  equivalent  to  a  command  by  the 
court  that  they  should  remain  in  the  active  employment  of  the  receivers*  and 
perform  the  services  appropriate  to  their  respective  positions,  until  they  could 
withdraw  without  crippling  the  property  or  preventing  or  hindering  the  opera- 
tion of  the  railroad.  The  time  when  they  could  quit  without  violating  the  in- 
junction Is  not  otherwise  Indicated  by  the  order  of  the  court 

Under  what  circumstances  may  the  employees  of  the  receivers  of  right  quit 
the  service  in  which  they  are  engaged?  Much  of  the  argument  of  counsel  was 
directed  to  this  question.  We  shall  not  attempt  to  lay  down  any  general  rule 
applicable  to  every  case  that  may  arise  between  employer  and  employee&  If 
an  employee  quits  without  cause  and  In  violation  of  an  express  contract  to 
serve  for  a  stated  time,  then  his  quitting  would  not  be  of  right,  and  he  would 
be  liable  for  any  damages  resulting  ftom  a  breach  of  his  agreement  and« 
perhaps,  in  some  states  of  case  to  criminal  prosecution  for  loss  of  life  or  limb 
by  passengers  or  others  directly  resulting  from  his  abandoning  his  post  at  a 
time  when  care  and  watchfulness  were  required  upon  his  part  in  the  discharge 
of  a  duty  he  had  undertaken  to  perform.  And  it  may  be  assumed  for  the 
purpose  of  this  discussion  that  he  would  be  liable  In  like  manner  where  the  con- 
tract of  service,  by  necessary  implication  arising  out  of  the  nature  or  the  cir- 
cumstances of  the  employment,  required  him  not  to  quit  the  service  of  his 
employer  suddenly  and  without  reasonable  notice  of  his  intention  to  do  so. 

But  the  vital  question  remains  whether  a  court  of  equity  will  under  any 
circumstances  by  injunction  prevent  one  Individual  from  quitting  the  ];)er8onal 
service  of  another?  An  tifiimiative  answer  to  this  question  is  not,  we  think. 
Justified  by  any  authority  to  which  our  attention  has  been  called  or  of  which 
we  are  aware.  It  would  be  an  Invasion  of  one*s  natural  liberty  to  compel  him 
to  work  for  or  to  remain  in  the  personal  service  of  another.  One  who  is  placed 
under  such  constraint  is  In  a  condition  of  involuntary  servitude,  a  condition 
which  the  supreme  law  of  the  land  declares  shall  not  exist  within  the  United 
States  or  in  any  place  subject  to  their  Jurisdiction.  Courts  of  equity  have 
sometimes  sought  to  sustain  a  contract  for  services  requiring  special  knowledge 
or  peculiar  skill  by  enjoining  acts  or  conduct  that  would  constitute  a  breach 
of  such  contract  To  this  class  belong  the  cases  of  singers,  actors,  or  musicians, 
who,  after  agreeing  for  a  valuable  consideration  to  give  their  professional 
service  at  a  named  place  and  during  a  specified  time  for  the  benefit  of  certain 
parties,  refuse  to  meet  theli  engagement  and  undertake  to  appear  during  the 
same  periotl  for  the  benefit  of  other  parties  at  another  place.  (Lumley  v. 
Wagner,  1  De  Gex,  M.  &  G.,  604,  617;  Id.,  5  De  Gex  &  S.,  485,  16  Jur..  871; 
Montague  v.  Flockton,  L.  B.,  16  Eq.,  189.) 

While  in  such  cases  the  singer,  actor,  or  musician  has  been  enjoined  from 
appearing  during  the  period  named  at  a  place,  and  for  parties  dlflferent  from 
those  si>ecified  in  his  first  engagement.  It  was  never  supposed  that  the  court 
could,  by  injunction,  compel  the  affirmative  performance  of  the  agreement  to 
sing  or  to  act  or  to  play.  In  Powell  Duffrjm  Steam  Coal  Co.  v.  Taft  Vale  Rail- 
way Co.  (9  Ch.  App.,  331,  335),  Lord  Justice  James  observed  that  when  what 
is  required  is  not  merely  to  restrain  a  party  from  doing  an  act  of  wrong,  but 
to  obMge  him  to  do  some  continuous  act  involving  labor  and  care,  the  court  has 
never  found  its  way  to  do  this  by  injunction.  In  the  same  case  Lord  Justice 
Mellish  stated  the  principle  still  more  broadly,  perhaps  too  broadly,  when  he 
said  that  a  court  can  only  order  the  doing  of  something  which  has  to  be  done 
once  for  all,  so  that  the  court  can  see  to  its  being  done. 

The  rule,  we  think,  is,  without  exception,  that  equity  will  not  compel  the 
actual  affirmative  performance  of  an  employee  of  merely  personal  services  any 
more  than  it  will  compel  an  employer  to  retain  in  his  personal  senice  one  who, 
no  matter  of  what  cause,  is  not  acceptable  to  him  for  service  of  that  character. 
The  right  of  an  employee  engaged  to  perform  personal  service  to  quit  that  serv- 
ice rests  upon  the  same  basis  as  the  right  of  his  employer  to  discharge  him 
from  further  personal  service.  If  the  quitting  in  the  one  case  or  the  discharg- 
ing In  the  other  is  in  violation  of  the  controct  between  the  parties,  the  one  in- 
jured by  the  breach  has  his  action  for  damages;  and  a  court  of  equity  will  not, 
indirectly  or  negatively,  by  means  of  an  injunction  restraining  the  violation  of 
the  contract,  compel  the  affirmative  performance  from  day  to  day  or  the  affirma- 
tive acceptance  of  merely  personal  services.    Relief  of  that  character  has  always 
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been  regarded  as  impracticable.  (Toledo,  A.  A.  &  N.  M.  Rr.  Go.  v.  Pennsyl- 
vania Co.,  54  Fed.  730,  740,  Taft  J.,  and  authorities  cited;  Fry,  Six;c.  Perf.  (3d 
Am.  Ell.),  87-91,  and  anthorities  cited.) 

It  is  supposed  that  these  principles  are  inapplicable,  or  should  not  be  applied 
in  the  case  of  employees  of  a  railroad  company,  which,  under  legislatiye  sanc^ 
tion,  constructs  and  maintains  a  public  highway  primarily  for  the  convenience 
of  the  people,  and  in  the  regular  operation  of  which  the  public  are  vitally  inters 
ested.  Undoubtedly  the  simultaneous  cessation  of  work  by  any  considerable 
number  of  the  employees  of  a  railroad  corporation,  without  previous  notice, 
will  have  an  injurious  effect,  and  for  a  time  inconvenience  the  public.  But 
these  evils,  great  as  they  are,  and  although  arising  in  many  cases  from  the 
inconsiderate  conduct  of  employees  and  employers,  both  equally  indifferent  to 
the  general  welfare,  are  to  be  met  and  remedied  by  legislation  restraining  alike 
employees  and  employers  so  far  as  necessary  adequately  to  guard  the  rights  of 
the  public  as  involved  in  the  existence,  maintenace,  and  safe  management  of 
public  highways.  In  the  absence  of  legislation  to  the  contrary,  the  right  of  one 
in  the  service  of  a  quasi  public  corporation  to  withdraw  therefrom  at  such  time 
as  he  sees  fit,  and  Uie  right  of  the  managers  of  such  a  corporation  to  discharge 
an  employee  from  service  whenever  they  see  fit,  must  be  deemed  so  far  absolute 
that  no  court  of  equity  will  compel  him,  against  his  will,  to  remain  in  such 
service  or  actually  to  perform  the  personal  acts  required  in  such  employments, 
or  compel  such  managers,  against  their  will,  to  keep  a  particular  employee  In 
their  service.  It  was  competent  for  the  receivers  in  this  case,  subject  to  the 
approval  of  the  court,  to  adopt  a  schedule  of  wages  or  salaries,  and  say  to 
employees,  "  We  will  pay  according  to  this  schedule,  and  if  you  are  not  willing 
to  accept  such  wages  you  will  be  discharged."  It  was  competent  for  an  em- 
ployee  to  say,  "I  will  not  remain  in  your  service  under  that  schedule,  and  if 
it  is  to  be  enforced  I  will  withdraw,  leaving  you  to  manage  the  property  as 
best  you  may  without  my  assistance.*' 

In  the  one  case,  the  exercise  by  the  receivers  of  their  right  to  adopt  a  new 
schedule  of  wages,  could  not,  at  least  in  the  case  of  a  general  employment  with- 
out limit  as  to  time,  be  made  to  depend  upon  consideration  of  hardship  and 
inconvenience  to  employees.  In  the  other,  the  exercise  by  employees  of  their 
right  to  quit  in  consequence  of  a  proposed  reduction  of  wages,  could  not  be 
made  to  depend  upon  considerations  of  hardship  or  inconvenience  to  those  inter- 
ested in  the  trust  property  or  to  the  public.  The  fact  that  employees  of  rail- 
roads may  quit  under  circumstances  that  would  show  bad  faith  upon  their  part 
or  a  reckless  disregard  of  their  contract  or  of  the  convenience  and  interests  of 
both  employer  and  the  public,  does  not  Justify  a  departure  from  the  general 
rule  that  equity  will  not  compel  the  actual,  affirmative  performance  of  merely 
personal  services  or  (which  is  the  same  thing)  require  employees  against  their 
will  to  remain  in  the  personal  service  of  their  employer. 

The  result  of  these  views  is  that  the  court  below  should  have  eliminated  from 
the  writ  of  injunction  the  words  "  and  from  so  quitting  the  service  of  the  said 
receivers  with  or  without  notice,  as  to  cripple  the  property  or  prevent  or  hinder 
the  operation  of  said  railroad." 

But  different  considerations  must  control  in  respt-ct  to  the  words  in  the  same 
paragraph  of  the  writ  of  injunction  "and  from  combining  and  conspiring  to 
quit,  with  or  without  notice,  the  service  of  said  receivers,  with  the  object  and 
intent  of  crippling  the  property  in  their  custody  or  embarrassing  the  operation 
of  said  railroad."  We  have  said  that  if  employees  were  unwilling  to  remain 
in  the  service  of  the  receivers  for  the  compens«tion  prescribed  for  them  by  the 
revised  schedules  it  was  the  right  of  each  one  on  that  account  to  withdraw  from 
such  service.  It  was  equally  their  right,  without  reference  to  the  effect  upon 
the  property  or  upon  the  operation  of  the  road,  to  confer  with  each  other  upon 
the  subject  of  the  proposed  reduction  in  wages  and  to  withdraw  in  a  body  from 
the  service  of  the  receivers  because  of  the  proposed  change. 

Indeed  their  right  as  a  body  of  employees  affected  by  the  proposed  reduction 
of  wages  to  demand  given  rates  of  compensation  as  a  condition  of  their  remnin^ 
ing  in  the  service  was  as  absolute  and  i)erfect  as  was  the  right  of  the  receivers 
representing  the  aggregation  of  persons,  creditors,  and  stockholders  Interested 
in  the  trust  property,  and  the  general  public,  to  fix  the  rates  they  were  willing 
to  pay  their  respective  employees.  But  that  is  a  very  different  matter  from  a 
combination  and  conspiracy  among  employees  with  the  object  and  intent  not 
simply  of  quitting  the  service  of  the  receivers  because  of  the  reduction  of  wages 
but  of  crippling  the  property  in « their  hands  and  embarrassing  the  operation  of 
the  railroad.     When  the  order  for  the  original  injunction  was  applied  for  it 
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was  represented — ^and  the  interveners  admit  by  their  motion  that  it  was^cor- 
rectly  represented — that  unless  the  restraining  power  of  the  court  was  exerted 
the  dissatisfied  employees  and  others  cooperating  with  them  would  physically 
disable  and  render  unfit  for  use  the  cars  and  other  property  in  the  possession 
of  the  receivers,  and  by  force,  threats,  and  intimidation  used  against  employees 
remaining  in  their  service  and  against  those  desiring  to  take  the  places  of  those 
quitting  would  prevent  the  receivers  from  operating  the  roads  in  their  custody 
and  from  discharging  the  duties  which  they  owed  on  behalf  of  the  corporation 
to  the  parties  interested  in  the  trust  property  to  the  €k)vernment  and  to  the 
public. 

The  general  inhibition  against  combinations  and  conspiracies  formed  with 
the  object  and  intent  of  crippling  the  property  and  embarrassing  the  operation 
of  the  railroad  must  be  construed  as  referring  only  to  acts  of  violence,  intlmi* 
dation;  and  wrong  of  the  same  nature  or  class  as  those  specifically  described 
in  the  previous  clauses  of  tJie  writ.  We  do  not  interpret  the  words  last  above 
quoted  as  embracing  the  case  of  employees  who,  being  dissatisfied  with  the  pro- 
posed reduction  of  their  wages,  merely  withdraw  on  that  account  singly  or  by 
concerted  action,  from  the  service  of  the  receivers,  using  neither  force,  threats, 
persecution,  nor  intimidation,  toward  employees  who  do  not  join  them,  nor  any 
device  to  molest,  hinder,  alarm,  or  Interfere  with  others  who  take  or  desire  to 
take  their  places.  We  use  the  word  "  device  *'  here  as  applicable  to  cases  like 
that  of  Sherry  v.  Perkins  (147  Mass.,  212),  in  which  it  appeared  that  parties 
belonging  to  a  labor  organization  displayed  and  maintained  certain  banners  in 
front  of  the  plaintifiTs  place  of  business  for  the  purpose  of  deterring  workmen 
from  remaining  in  or  entering  his  service.  As  the  acts  complained  of*  were 
injurious  to  the  plaintiff's  business  and  were  a  nuisance,  it  was  held  that  they 
could  be  reached  and  restrained  by  injunction.  So  In  Spinning  Co.  v.  Riley 
(L.  R.,  6  Eq.,  651),  equity  interfered  by  injunction  to  restrain  the  conduct  of 
parties,  officers  of  a  trades  union,  who  gave  notice  to  workmen  by  means  of 
placards  and  advertisements  that  they  were  not  to  hire  themselves  to  the  plain- 
tiff pending  a  dispute  between  the  union  and  the  plaintiff.  (See  also  U.  S.  v» 
Kane,  23  Fed.,  748;  Bmack  v.  Kane,  34  Fed.,  46;  Casey  v.  Typographical  Union, 
46  Fed.,  136;  Walker  v.  Cronin,  107  Mass.,  666.) 

These  employees  having  taken  service  first  with  the  company,  and  afterwards 
with  the  receivers,  under  a  general  contract  of  employment,  which  did  not 
limit  the  exercise  of  the  right  to  quit  the  service,  their  peaceable  cooperation  as 
the  result  of  friendly  argument,  persuasion,  or  conference  among  themselves,  in 
asserting  the  right  of  each  and  all  to  refuse  further  service  under  a  schedule 
of  redu^  wages,  would  not  have  been  illegal  or  criminal,  although  they  may 
have  so  acted  in  the  firm  belief  and  expectation  that  a  simultaneous  qnittins 
without  notice  would  temporarily  Inconvenience  the  receivers  and  the  public 
If  in  good  faith  and  peaceably  they  exercise  their  right  of  quitting  the  serv- 
ice, intending  thereby  only  to  better  their  condition  by  securing  such  wages  as 
they  deem  Just,  but  not  to  Injure  or  interfere  with  the  free  action  of  others, 
they  can  not  be  legally  charged  with  any  loss  to  the  trust  property  resultini; 
from  their  cessation  of  work  in  consequence  of  the  refusal  of  the  receivers  to 
accede  to  the  terms  upon  which  they  are  willing  to  remain  In  the  service.  Such 
a  loss,  under  the  circumstances  stated,  would  be  incidental  to  the  situation, 
and  could  not  be  attributed  to  employees  exercising  lawful  rights  in  orderly 
ways,  or  to  the  receivers,  when,  in  good  faith  and  in  fidelity  to  their  trust,  they 
declare  a  reduction  of  wages,  and  thereby  cause  dissatisfaction  among  em- 
ployees and  their  withdrawal  from  service. 

The  combinations  or  conspiracies  which  the  law  does  not  tolerate  are  of  a 
different  character.  According  to  the  principles  of  the  common  law,  a  conspir- 
acy upon  the  part  of  two  or  more  persons  with  the  intent,  by  their  combined 
power,  to  wrong  others  or  to  prejudice  the  rights  of  the  public,  is  in  itself 
illegal,  although  nothing  be  actually  done  in  execution  of  such  conspiracy. 
This  Is  fundamental  in  our  Jurisprudence.  So  a  combination  or  conspiracy  to 
procure  an  employee  or  body  of  employees  to  quit  service  in  violation  of  the 
contract  of  service  would  be  unlawful,  and  in  a  proper  case  might  be  enjoined, 
if  the  injury  threatened  would  be  Irremediable  at  law.  It  is  one  thing  for  a 
single  Individual  or  for  several  individuals  each  acting  upon  his  own  responsi- 
bility and  not  in  coojieratlon  with  others  to  form  the  purpose  of  Indicting  actual 
Injury  upon  the  property  or  rights  of  others.  It  is  quite  a  different  thing  In 
the  eye  of  the  law  for  many  persons  .to- combine  or  conspire  together  with  the 
intent,  not  simply  of  asserting  their  rights  or  of  accomplishing  lawful  ends  by 
peaceable  methods,  but  of  employing  their  united  energies  to  injure  others  or 
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tbe  public  An  intent  upon  the  part  of  a  single  person  to  injure  the  rights  of 
others  or  of  the  public  is  not  in  Itself  a  wrong  of  which  the  law  will  take 
cognizance,  unless  some  injurious  act  be  done  in  execution  of  the  unlawful  in- 
tent But  a  combination  of  two  or  more  persons  with  such  an  intent,  and  under 
circumstances  that  give  them  when  so  combined  a  power  to  do  an  injury  they 
would  not  possess  as  individuals  acting  singly,  has  always  been  recognized  as  in 
itself  wrongful  and  illegal. 

The  general  principle  is  illustrated  in  Callan  17.  Wilson  (127  U  S.,  540,  555; 
8  Sup.  Ct.,  1901).  That  was  an  information  in  the  police  court  of  the  District 
of  Columbia  charging  the  defendants,  Callan  and  others,  with  a  conspiracy  to 
prevent  certain-named  persons  who  had  been  expelled  from  a  local  association, 
a  branch  df  a  larger  one  known  as  the  Knights  of  I^bor  of  America,  from  pur- 
suing their  calling  of  musicians  anywhere  in  the  United  States.  This  result, 
the  information  charged,  was  to  be  effected  by  the  defendants  refusing  to  work 
as  musicians,  or  in  any  other  capacity,  with  the  persons  so  named,  or  with  or  for 
any  person,  firm,  or  corporation  working  with  or  employing  them ;  by  procuring 
all  other  members  of  those  organizations  and  all  other  workmen  and  tradesmen 
not  to  work  in  any  capacity  with  or  for  them,  or  either  of  them,  or  for  any 
firm  or  corporation  that  employed  either  of  them ;  and  by  warning  and  threaten- 
ing every  person,  firm,  or  corporation  employing  such  obnoxious  persons  that  if 
they  did  not  forthwith  cease  to  employ  and  refuse  to  employ  them  they  should 
not  receive  the  custom  or  patronage  either  of  the  persons  so  conspiring  or  of 
other  members  of  said  organizations.  The  question  in  case  was  whether  the 
accused  were  entitled  to  a  trial  by  Jury  or  whether  the  offense  charged  was  of 
the  class  called  "  petty,"  for  the  trial  of  which  a  defendant  could  not  at  common 
law  claim  of  right  a  Jury.  The  court  held  that  the  offense  charged  was  not  a 
petty  or  trivial  one,  but  one  of  a  grave  character,  affecting  the  public  at  large, 
and  for  the  trial  of  which  a  Jury  was  therefore  demandable  as  of  right. 

Among  the  authorities  cited  In  that  case  were  Com.  v.  Hunt  (4  Mete,  (Mass.)^ 
Ill,  121),  in  which  it  was  said  that  **  the  general  rule*  of  the  common  law  is  that 
it  is  a  criminal  and  indictable  offense  for  two  or  more  to  confederate  and  com- 
bine together  by  concerted  means  to  do  that  which  is  unlawful  or  criminal  to 
the  injury  of  the  public,  or  portions  of  classes  of  the  community,  or  even  to  the 
rights  of  an  individual"  (State  t?.  Bumham,  15  N.  H.,  396,  401),  where  It  was 
held  that  *'  combinations  against  law  or  against  individuals  are  always  danger- 
ous to  the  public  peace  and  to  public  security;  to  guard  against  the  union  of 
individuals  to  effect  an  unlawful  design  is  not  easy,  and  to  detect  and  punish 
them  is  often  extremely  difficult";  and  Reg.  t\  Parvell  (14  Cox,  Cr.  Cas.,  508, 
514),  where  the  court  observed  that  "  an  agreement  to  effect  an  Injury  or  wrong 
to  another  by  two  or  more  persons  Is  constituted  an  offense,  because  the  wrong 
to  be  effected  by  a  combination  assumes  a  formidable  character;  when  done  by 
one  alone  it  is  but  a  civil  Injury,  but  It  assumes  a  formidable  or  aggravated 
character  when  It  Is  to  be  effected  by  the  powers  of  a  combination." 

One  of  the  cases  cited  in  Callan  v.  Wilson  is  Com.  i\  Carlisle  (Brightly,- 
N.  P.,  36,  39,  40),  In  which  Mr.  Justice  Gibson  considered  the  law  of  conspiracy 
with  care,  and  among  other  things  said: 

"There  is  between  the  different  parts  of  the  body  politic  a  reciprocity  of 
action  on  each  other  which,  like  the  action  of  antagonizing  muscles  In  the 
natural  body,  not  only  prescribes  to  each  Its  appropriate  state  and  action  but 
regulates  the  motion  of  the  whole.  The  effort  of  an  Individual  to  disturb  this 
equilibrium  can  nev^r  be  perceptible  nor  carry  the  operation  of  his  interest 
or  that  of  any  other  Individual  beyond  the  limits  of  fair  competition.  But,  the 
increase  of  power  by  combination  of  means  being  In  geometrical  proportion  to 
the  number  concerned,  an  association  may  be  able  to  give  an  Impulse  not  only 
oppressive  to  individuals  but  mischievous  to  the  public  at  large;  and  It  Is  the 
employment  of  an  engine  so  powerful  and  dangerous  that  gives  criminality  to 
an  act  that  would  be  perfectly  innocent,  at  least  in  a  legal  view,  when  done 
by  an  Individual." 

There  are  many  other  adjudged  cases  to  the  same  effect.  In  State  v.  Stewart 
(69  Vt,  273,  286;  9  Atl.,  559)   It  was  held,  after  an  extended  review  of  the 

authorities,  that—  ,  ^.      . 

"A  combination  of  two  or  more  persons  to  effect  an  Illegal  purpose,  either  by 
legal  or  illegal  means,  whether  such  purpose  be  illegal  at  common  law  or  by 
statute,  or  to  effect  a  legal  purpose  by  Illegal  means,  whether  such  means  be 
Illegal  at  common  law  or  by  statute,  is  a  common-law  conspiracy.  Such  com- 
binations are  equally  Illegal  whether  they  promote  objects  or  adopt  means 
that  are  per  se  indictable  or  promote  objects  or  adopt  means  that  are  per  •• 
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oppressive,  immoral,  or  wrongfully  prejudicial  to  the  rights  of  others.  If  they 
seek  to  restrain  trade  or  tend  to  the  destruction  of  the  material  property  of 
the  country,  they  work  injury  to  the  whole  people." 

In  State  v,  Buchanan  (5  Har.  &  J.,  317,  352,  355)  the  court  of  appeals  of 
Maryland  adjudged  that — 

**  Every  conspiracy  to  do  an  unlawful  act  or  to  do  a  lawful  act  for  an  illegal, 
fraudulent,  malicious,  or  corrupt  purpose,  or  for  a  purpose  which  has  a 
tendency  to  prejudice  the  puhllc  in  g^ieral.  Is  at  common  law  an  indictable 
offense,  though  nothing  be  done  in  execution  of  it  and  no  matter  by  what 
means  the  conspiracy  was  intended  to  be  effected,  which  may  be  perfectly 
indifferent,  and  makes  no  ingredient  of  the  crime,  and  therefore  need  not  be 
titated  in  the  indictment." 

Again— 

"  There  is  nothing  hi  the  objection  that  to  punish  a  conspiracy  where  the  end 
Is  not  occompllshed  would  be  to  punish  a  mere  unexecuted  intention.  It  is  not 
the  bare  intention  that  the  law  punished  but  the  act  of  conspiring,  which  is 
made  a  substantive  offense  by  the  nature  of  the  object  to  bo  effected." 

In  State  v,  Glidden  (55  Conn.,  46,  75;  8  Atl.,  $90)  the  court  said : 

"Any  one  man,  or  any  one  of  Severn  1  men  acting  independently,  is  powijrless; 
but  when  several  combine  and  direct  tlielr  united  energies  to  the  accomplish- 
ment of  a  bad  purpose,  the  combination  is  formidable.  Its  power  f(*r  evil 
Increases  as  its  number  increases.  *  ^  *  The  combination  becomes  danger- 
ous and  subversive  of  the  rights  of  others,  and  the  law  wisely  says  tliat  it  is  a 
crime.*' 

In  Queen  v.  Kendrick  (5  Q.  B.,  49),  Chief  Justice  Denman  said  that  by  the 
law  of  conspiracy,  as  it  had  been  administered  for  at  least  the  previous  hun- 
dred years,  any  combination  to  prejudice  another  unlawfully  was  considered  as 
constituting  the  offense,  and  that  the  offense  consisted  in  the  conspiracy  and 
not  in  the  acts  committed  for  carrying  it  into  effect. 

(See  also  Carew  v,  Rutherford,  1(^  Mass.  1,  13;  Steamship  Co.  v.  McKennon, 
30  Fed.,  48;  Coeur  d'Alene  C.  &  M.  Ck).  v.  Miners*  Union,  51  Fed.,  260,  207; 
3  Whart.  Cr.  Law  (8th  M.)  1337  et  seq.;  2  Archb.  Cr.  &  PI.  (Pom.  Kd.) 
1830.  note;  2  Bish.  Cr.  Law,  180  et  seq.) 

It  seems  entirely  clear,  upon  authority,  that  any  combination  or  conspiracy 
upon  the  part  of  these  employees  would  be  iilegal.  which  has  for  its  object  to 
cripple  the  property  in  the  hands  of  the  receivers,  and  to  embarrass  the  opera- 
tion of  the  railroads  under  their  management,  either  by  disabling  or  rendering 
unfit  for  use  engines,  cars,  or  other  property  in  their  hands,  or  by  interfering 
with  their  possession,  or  by  actually  obstructing  their  control  and  management 
of  the  property,  or  by  using  force,  intimidation,  threats,  or  other  wrongful 
methods  against  the  receivers  or  their  agents,  or  against  employees  remaining 
in  their  service,  or  by  using  like  methods  to  cause  employees  to  quit  or  prevent 
or  deter  others  from  entering  the  service  in  place  of  those  leaving  it.  Com- 
binations of  that  character  disturb  the  peace  of  society,  and  are  mischievous  in 
the  extreme.  They  imperil  the  interests  of  the  public,  which  may  rightfully 
demand  that  the  free  course  of  trade  shall  not  be  unreasonably  obstructed. 
They  endanger  the  personal  security  and  the  personal  liberty  of  Individuals 
who.  in  the  exercise  of  their  inalienable  privilege  of  choosing  the  terms  upon 
which  they  shall  labor,  enter  or  attempt  to  enter  the  service  of  those  against 
whom  such  combinations  are  specially  aimed.  And  as  acts  of  the  character 
referred  to  would  have  defeated  a  proper  administration  of  the  trust  estate, 
and  inflicted  irreparable  injury  upon  it.  as  well  as  prejudiced  the  rights  of  the 
public,  the  circuit  court  properly  framed  its  injunction  so  as  to  restrain  all  such 
acts  as  are  specifically  mentioned,  as  well  as  combinations  and  conspiracies  hav- 
ing the  object  and  intent  of  physically  injuring  the  property,  or  of  actually 
Interfering  with  the  regular,  continuous  operation  of  the  railroad  by  the  re- 
ceivers. 

Some  referenre  was  made  in  argument  to  the  act  of  CJongress  of  June  2^, 
1886,  legalizing  the  incorporation  of  national  trades-unions.  (24  Stat.  86,  c. 
567.)  It  is  not  perceived  that  this  reference  is  at  all  pertinent  to  the  present 
discussion.  That  act  does  not  in  any  degree  sanction  illegal  combinations.  It 
recognizes  the  legal  character  of  any  association  of  working  i^eople  having  two 
or  more  branches  in  the  States  or  Territories  of  the  United  States,  and  estab- 
lished "  for  the  purpose  of  aiding  Its  members  to  become  more  skillful  and  effi- 
cient workers,  the  promotion  of  their  general  intelligence,  the  elevation  of  their 
character,  the  regulation  of  their  wages  and  their  hours  and  conditions  of  labor^ 
the  protection  of  their  individual  rights  in  the  prosecution  of  their  trade  or 


LIMITINQ  FEDERAL  INJUKCTIOKS.  1149 

trades,  tlie  raieiug  of  funds  for  the  benefit  of  the  sick,  disabled,  or  unemployed 
members  or  the  families  of  deceased  members  or  for  such  other  object  or  ob- 
jects for  which  worthing  people  may  lawfully  combine,  having  in  view  their 
mutual  protection  or  benefit."  Associations  of  that  character  are  authorized  to 
make  and  establish  such  constitutions,  rules,  and  by-laws  as  they  deem  proper 
to  carry  out  their  lawful  objects.  Those  objects,  as  defined  by  Congress,  are 
most  praiseworthy,  and  should  be  sustained  by  the  courts  whenever  their  power 
to  that  end  is  properly  invoked.  What  we  have  said  about  illegal  combinations 
has  no  reference  to  such  associations,  but  only  to  combinations  formed  with, 
the  intent  to  employ  force,  intimidation,  threats,  or  other  wrongful  methods 
whereby  the  public  will  be  injured,  or  whereby  will  be  impaired  the  absolute 
right  of  individuals,  whether  belonging  to  such  combinations  or  not,  to  dispose 
of  their  labor  or  property,  upon  such  terms  as  to  them  seem  best. 

The  principle  that  a  combination  or  conspiracy  of  two  or  more  persons  to 
injure  the  rights  of  others  is  illegal,  although  nothing  may  have  been  done  in 
execution  of  that  intent,  has  been  embodied  in  the  statutes  of  Wisconsin,  in 
which  State  the  present  cause  is  pending.  By  an  act  passed  April  2,  1887,  it 
was  declared  that : 

"Any  two  or  more  persons  who  shall  combine,  associate,  agree,  mutually 
undertake,  or  concert  together  for  the  purpose  of  willfully  or  maliciously  in- 
juring another  in  his  reputation,  trade,  business,  or  profession,  by  any  means 
whatever,  or  for  the  purpose  of  maliciously  compelling  another  to  do  or  perform 
any  act  against  his  will,  or  preventing  or  hindering  another  from  doing  or  per^ 
forming  any  lawful  act,  shall  be  punishable  by  imprisonment  in  the  county  Jail 
not  more  than  one  year,  or  by  fine  not  exceeding  $500.'* 

And  by  a  subsequent  act  passed  April  8,  1887,  it  was  declared  that — 

**AjQy  two  or  more  employers  who  shall  agree,  combine,  and  confederate* 
together  for  the  purpose  of  interfering  with  or  preventing  any^  person  or  persons 
seeking  employment,  either  by  threats,  promises,  or  by  circulating  or  causing 
the  circulation  of  a  so-called  black  list,  or  by  any  means  whatsoever,  or  for  the 
purpose  of  procuring  and  causing  the  discharge  of  an  employee  or  employees  by 
any  means  whatsoever,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  punished  by  imprisonment  in  the  county  Jail  for  a  period  of 
not  more  than  one  year,  or  by  a  fine  of  not  less  than  $50,  or  both."  (1  Laws 
Wis.,  1887,  pp.  299,  380,  cc.  287,  349;  2  Sanb.  &  B.  St.,  Wis.,  4466a,  4466b.) 

This  legislation  was  followed  by  an  act  published  May  3,  1887,  providing : 

'*  Section  1.  Any  person,  who  by  threats,  Intimidation,  force,  or  coercion  of 
any  kind  shall  hinder  or  prevent  any  other  person  from  engaging  in  or  con- 
tinuing in  any  lawful  work  or  employment,  either  for  himself  or  as  a  wage- 
worker,  or  who  shall  attempt  to  so  hinder  or  prevent,  shall  be  punisheil  by 
fine  not  exceeding  $100,  or  by  imprisonment  in*the  county  Jail  not  more  than 
six  months,  or  by  both  fine  and  imprisonment  in  the  discretion  of  the  court. 

'*  Sec.  2.  Any  person  who  shall  individually  or  in  association  with  one  or 
more  others,  willfully  break,  injure,  or  remove  any  part  or  parts  of  any  railway 
car  or  locomotive,  or  any  other  portable  vehicle  or  traction  engine,  or  any  part 
or  parts  of  any  stationary  engine,  machine,  implement,  or  machinery,  for  the- 
purpose  of  destroying  such  locomotive,  engines,  car,  vehicle,  implement,  or  ma- 
chinery, or  of  preventing  the  useful  operation  thereof,  or  who  shall  in  any  way 
willfully  or  maliciously  interfere  with  or  prevent  the  running  or  operation  of 
any  locomotive,  engine,  or  machinery,  shall  be  punished  by  fine  not  exceeding 
$1,000  or  by  imprisonment  in  the  county  Jail  or  the  State  prison  not  exceeding 
two  years,  or  by  both  fine  and  imprisonment  to  the  discretion  of  the  court."' 
(1  Laws  Wis.,  p.  462,  c.  427.) 

It  thus  appears  that  combinations  and  conspiracies  by  two  or  more  persons 
with  the  intent  to  injure  the  rights  of  others  were  illegal  at  common  law,  and 
are  public  offenses  in  the  State  where  this  cause  is  pending. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  circuit  court  properly^ 
refused  to  strike  from  the  writs  of  injunction  the  words,  "And  from  combining 
and  conspiring  to  quit  with  or  without  notice  the  service  of  said  receivers  with 
the  object  and  intent  of  crippling  the  property  in  their  custody,  or  embarrassing- 
the  operation  of  said  railroad." 

We  come  next  to  that  clause  in  the  writ  of  injunction  of  December  22,  1893,. 
expressly  relating  to  strikes. 

What  is  to  be  deemed  a  strike,  within  the  meaning  of  the  circuit  court?  In 
the  opinion  of  the  circuit  Judge,  made  a  part  of  the  record,  we  are  informed  that 
at  the  argument  below  the  definition  proffered  to  the  court  by  the  intervenera 
as  one  recognized  by  the  labor  organisations  of  the  country  was  as  follows : 
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"A  strike  Is  a  concerted  cessation  of  or  refusal  to  work  nntll  or  tmleas  certata 
conditions  which  obtain  or  are  incident  to  the  term*  of  enqik^meiit  are  changed. 
The  employee  declines  to  longer  work,  knowing  full  well  tliat  the  employer 
may  immediately  employ  another  to  fill  his  place;  also  knowing  that  hei  may 
or  may  not  be  reemployed  or  returned  to  seryice.  The  emi^oyer  has  the  option 
of  acceding  to  the  demand  and  returning  the  old  employee  to  service,  of  em- 
ploying new  men,  or  of  forcing  conditions  under  which  the  old  men  are  glad  to 
return  to  service  under  the  old  conditions." 

The  leai-ned  circuit  judge  said  that  a  more  exact  definition  of  a  strike  was 
"  a  combined  effort  among  workmen  to  compel  the  master  to  the  concession  of 
41  certain  demand  by  preventing  the  conduct  of  his  business  until  compliance 
with  the  demand,"  and  he  said: 

"  It  is  idle  talk  of  a  peaceful  strike.  None  such  ever  occurred.  The  sug- 
gestion is  an  impeachment  of  intelligence.  All  combinations  to  interfere  wiUi 
perfect  freedom  in  the  proper  management  of  one's  lawful  business,  to  dictate 
the  terms  upon  which  such  business  shall  be  conducted,  by  means  of  threats  or 
by  interference  with  property  or  traffic  or  with  the  lawful  employment  of 
others  are  within  the  condemnation  of  the  law.  It  has  been  well  said  that  the 
wit  of  man  could  not  devise  a  legal  strike,  because  compulsion  is  the  leading 
idea  of  it.  A  strike  is  essentially  a  conspiracy  to  extort  by  violence,  the  means 
employed  to  effect  the  end  being  not  only  the  cessation  of  labor  by  the  con- 
spirators, but  by  the  necessary  prevention  of  labor  by  those  who  are  willing 
to  assume  their  places,  and  as  a  last  resort,  and  in  many  instances  an  essential 
element  of  success,  the  disabling  and  destruction  of  the  property  of  the  master, 
and  so,  by  intimidation  and  by  the  compulsion  of  force,  to  accomplish  the  end 
designed." 

Under  this  view  of  the  nature  and  object  of  strikes  the  injunction  was 
directed  generally  against  combinations  and  conspiracies  upon  the  part  of 
employees  with  the  design  or  purpose  of  causing  a  strike  on  the  lines  of  rail- 
road operated  by  the  receivers;  against  the  ordering,  recommending,  advising, 
or  approving  the  employees  to  join  in  a  strike;  and  against  the  ordering, 
recommending,  or  advising  any  committee  or  class  of  employees  to  strike  or  to 
Join  in  a  strike. 

If  the  word  "  strike "  means  in  law  what  the  circuit  court  held  it  to  mean, 
the  order  of  injunction,  so  far  as  it  relates  to  strikes.  Is  not  liable  to  objection 
as  being  in  excess  of  the  power  of  a  court  of  equity.  Indeed,  upon  the  facts 
presented  by  the  receivers  and  admitted  by  the  motion  of  the  interveners  it 
was  made  the  duty  of  the  court  to  exert  its  utmost  authority  to  protect  both 
the  property  In  its  charge  and  the  interests  of  the  public  against  all  strikes  of 
the  character  described  in  the  opinion  of  the  circuit  judge. 

But  in  our  judgment  the  injunction  was  not  sufficiently  specific  in  respect  to 
strikes.  We  are  not  prepared  in  the  absence  of  evidence  to  hold  as  matter 
of  law  that  a  combination  among  employees  having  for  its  object  their  orderly 
withdrawal  in  large  numbers  or  in  a  body  from  the  service  of  their  employers 
on  account  simply  of  a  reduction  in  their  wages  Is  not  a  **  strike  "  within  the 
meaning  of  the  word  as  commonly  used.  Such  a  withdrawal,  although  amount- 
ing to  a  strike,  is  not.  as  we  have  already  said,  either  illegal  or  criminal.  In 
Farrer  v.  Close  (L.  R.,  4  Q.  B.,  602,  612)  Sir  James  Hannen,  afterwards  lord 
cf  appeals  in  ordinary,  said: 

"I  am,  however,  of  opinion  that  strikes  are  not  necessarily  illegal.  A  *  strike  * 
is  properly  defined  as  a  '  simultaneous  cessation  of  work  on  the  part  of  the 
workmen,'  and  its  legality  or  illegality  must  depend  on  the  means  by  which  it 
is  enforced  and  on  its  objects.  It  may  be  criminal,  as  if  it  be  a  part  of  a  com- 
bination for  the  purpose  of  injuring  or  molesting  either  masters  or  men;  or 
it  may  be  simply  illegal,  as  if  it  be  the  result  of  an  agi*eemeut  depriving  those 
engaged  in  it  of  their  liberty  of  action,  similar  to  that  by  which  the  employers 
bound  themselves  in  the  case  of  Hilton  v.  Eckersley  (6  El.  &  BL,  47,  66)  ;  or  it 
may  be  perfectly  Innocent,  as  If  It  be  the  result  of  the  voluntary  combination 
of  the  men  for  the  purpose  only  of  benefiting  themselves  by  raising  their  wages, 
or  for  the  purpose  of  compelling  the  fulfillment  of  an  engagement  entered  into 
between  euiploj-ers  and  employees,  or  for  any  other  lawful  purpose." 

In  our  opinion  the  order  should  describe  more  distinctly  than  it  does  the 
strikes  which  the  injunction  was  intended  to  restrain.  That  employees  and 
their  associates  may  not  unwittingly  place  themselves  in  antagonism  to  the 
court's  authority  and  become  subject  to  fine  and  Imprisonment  as  fbr  contempt, 
the  order  should  indicate  more  clearly  than  has  been  done  that  the  strikes 
Intended  to  be  restrained  were  those  designed  to  physically  cripple  the  trust 
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proiperty,  of  to  actually  obstruct  the  receivers  in  the  operation  of  the  road,  or 
to  Interfere  with  their  employees  who  do  not  wish  to  quit,  or  to  prevent,  by 
intimidation  or  other  wrongful  modes,  or  by  any  device,  the  employment  of 
others  to  take  the  places  of  those  quitting,  and  not  such  as  were  the  result  of 
the  exercise  by  employees,  in  peaceable  ways,  of  rights  clearly  belonging  to 
them,  and  were  not  designed  to  embarrass  or  injure  others,  or  to  interfere  with 
the  actual  possession  and  management  of  the  property  by  the  receivers. 

In  our  consideration  of  this  case  we  save  not  overlooked  the  observations  of 
counsel  in  respect  to  the  use  of  special  injunctions  to  prevent  wrongs  which,  if 
committed,  may  be  otherwise  reached  by  the  courts.  It  is  quite  true  that  this 
part  of  the  Jurisdiction  of  a  court  of  equity  should  be  exercised  with  extreme 
caution,  and  only  in  clear  cases.  (Brown  v.  Newall,  2  Mylne  &  C,  558,  570.) 
Mr.  Justice  Baldwin,  in  Bonaparte  v.  Railroad  Co.  (Baldw.,  205,  217;  Fed.  Gaa 
No.  1617),  properly  said: 

.  **  There  is  no  power  the  exercise  of  which  is  more  delicate,  which  requires 
greater  caution,  deliberation,  and  sound  discretion,  or  is  more  dangerous  in  a 
doubtful  case,  than  the  issuing  of  an  injunction.  It  is  the  strong  arm  of  equity, 
that  never  ought  to  be  extended  unless  in  cases  of  great  injury,  where  courts 
of  law  can  not  afford  an  adequate  or  commensurate  remedy  in  damages.  The 
right  must  be  clear,  the  injury  impending  or  threatened,  so  as  to  be  averted 
only  by  the  protecting  preventive  process  of  injunction;  but  that  will  not  be 
awarded  in  doubtful  cases,  or  new  ones  not  coming  within  well-established  prin- 
cipleS)  for  if  it  issues  erroneously  an  irreparable  injury  is  inflicted,  for  which 
there  can  be  no  redress,  it  being  the  act  of  a  court,  not  of  the  party  who  prays 
for  it  It  will  be  refused  till  the  court  are  satisfied  that  the  case  before  them 
is  of  a  right  about  to  be  destroyed.  Irreparably  injured,  or  great  and  lasting 
injury  about  to  be  done  by  an  illegal  act.  In  such  a  case  the  court  owes  it  to 
its  own  suitors  and  its  own  principles  to  administer  the  only  remedy  the  law 
allows  to  prevent  the  commission  of  the  act." 

The  authorities  all  ^gree  that  a  court  of  equity  should  not  hesitate  to  use  this 
power  when  the  circumstances  of  the  particular  case  in  hand  require  it  to  be 
done  in  order  to  protect  the  rights  of  property  against  irreparable  damage  by 
wrongdoers.  It  is.  Justice  Story  said,  because  of  the  varying  circumstances  of 
cases  "  that  courts  of  equity  constantly  decline  to  lay  down  any  rule  which  shall 
limit  their  power  and  discretion  as  to  the  particular  cases  in  which  such  injunc- 
tions shall  be  granted  or  withheld."  "And/*  the  author  proceeds,  "there  is 
wisdom  in  this  course,  for  it  is  Impossible  to  foresee  all  the  exigencies  of  society 
which  may  require  their  aid  and  assistance  to  protest  rights  or  redress  wrongs. 
The  Jurisdiction  of  these  courts,  thus  operating  by  special  injunction,  is  mani- 
festly indisiiensable  for  the  purposes  of  social  Justice  in  a  great  variety  of  cases, 
and  therefore  should  be  fostered  and  upheld  by  a  steady  confidence."  (Story, 
Eq.  Jur.,  969b.) 

In  using  a  special  injunction  to  protect  the  property  in  the  custody  of  the 
receivers  against  threatened  acts  which  it  is  admitted  would,  if  not  restrained, 
have  been  committed  and  would  have  inflicted  irreparable  loss  upon  that  prop- 
erty and  seriously  prejudiced  the  interests  of  the  public,  as  involved  in  the  regu- 
lar, continuous  operation  of  the  Northern  Paciflc  Railroad,  the  circuit  court, 
except  in  the  particulars  indicated,  did  not  restrain  any  act  which,  upon  the 
facts  admitted  by  the  motion,  it  was  not  its  plain  duty  to  restrain.  No  other 
remedy  was  full,  adequate,  and  complete  for  the  protection  of  the  trust  property, 
and  for  the  preservation  of  the  rights  of  individual  suitors  and  of  the  public  in 
its  due  and  orderly  administration  by  the  courts  receivers.  "  It  is  not  enough," 
the  court  said  in  Boyce*s  Executors  v.  Grundy  (3  Pet.,  210),  "  that  there  Is  a 
remedy  at  law.  It  must  be  plain  and  adequate,  or,  in  other  words,  as  practical 
and  eflicient  to  the  ends  of  justice  and  Its  prompt  administration  as  the  remedy 
in  equity."  And  the  application  of  the  rule  that  equity  will  not  interfere  where 
there  is  an  edquate  remedy  at  law  must  depend  upon  the  circumstances  of  each 
case  as  it  arises.    (Watson  t\  Sutherland,  5  Wall.,  74,  79.) 

That  some  of  the  acts  enjoined  would  have  been  criminal,  subjecting  the 
wrongdoers  to  actions  for  damages  or  to  criminal  prosecution,  does  not,  there- 
fore, in  itself  determine  the  questions  as  to  interference  by  Injunction.  If  the 
acts  stopped  at  crime  or  involved  merely  crime,  or  if  the  injury  threatened 
could,  if  done,  be  adequately  comi)ensated  in  damages,  equity  would  not  inter- 
fere. But  as  the  acts  threatened  involvetl  irreparable  injury  to  and  destruction 
of  property  for  all  the  purposes  for  which  that  property  was  adapted,  as  well 
as  continuous  acts  of  trespass,  to  say  nothing  of  the  rights  of  the  public,  the 
remedy  at  law  would  have  been  inadequate.    "Formerly,"  Mr.  Justice  Story 
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says,  "courts  of  equity  were  extremely  reluctant  to  interfere  at  all,  even  in 
regtird  to  cases  of  repeated  trespasses.  But  now  there  is  not  the  slightest  hesi- 
tation, if  the  acts  done  or  threatened  to  be  done  to  the  property  would  be  ruin- 
ous or  irreparable  or  would  impair  the  Just  enjoj'ment  of  the  property  in  future. 
If,  Indeed,  courts  of  equity  did  not  interfere  in  cases  of  this  sort,  there  would, 
as  has  been  truly  said,  be  a  great  failure  of  justice  in  this  country."  (2  Story, 
Eq.  Jur.,  928.)  So,  in  respect  to  acts  which  constitute  a  nuisance  injurious  to 
property,  if  "  the  injury  is  of  so  material  a  nature  that  it  can  not  be  well- or 
fully  compensated  by  the  recovery  of  damages,  or  be  such  as  from  its  continu- 
ance and  pecmanent  mischief  might  occasion  a  constantly  recurring  grievance, 
a  foundation  is  laid  for  the  interference  of  the  court  by  way  of  injunction." 
(Kerr,  Inj.,  166,  ch.  6,  and  authorities  there  cited.)  This  jurisdiction,  the 
author  t  nys,  was  formerly  exercised  sparingly  and  with  caution,  **  but  it  is  now 
fully  established,  and  will  be  exercised  as  freely  as  in  other  cases  in  which  the 
aid  of  the  court  is  sought  for  the  purpose  of  protecting  legal  rights  from 
violation." 

In  the  course  of  the  argument  some  reference  was  made  to  the  act  of  Congress 
of  July  2, 1890,  entitled  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies."  (26  Stac,  209.)  It  is  not  necessary  in  this  case  to 
decide  whether,  within  the  meaning  of  that  statute,  the  acts  and  combinations 
against  which  the  injunction  was  aimed  would  have  been  in  restraint  of  trade 
or  commerce  among  the  several  States.  This  case  was  not  based  upon  that  act. 
The  questions  now  before  the  court  have  been  determined  with  reference  to  the 
above  act,  and  upon  the  general* principles  that  control  the  exercise  of  jurisdic- 
tion by  courts  of  equity. 

For  the. reasons  we  have  stated,  the  order  complained  of  is  reversed  in  part, 
and  the  cause  is  remanded  w^lth  directions  to  sustain  the  motion  to  strike  out 
and  modify  the  injunction  to  the  extent  indicated  In  this  opinion. 

Reversed. 


Dissenting  Opinion  of  Mr.  Chief  Justice  Shepard,  of  the  Coubt  of  Appeals 
OF  THE  District  of  Columbia,  in  the  Contempt  Case  of  Gompebs,  Mitchkll, 
AND  Morrison  v.  Buck's  Stove  and  Range  Co. 

I  am  unable  to  concur  in  affirming  the  decree  appealed  from  for  reasons  which 
I  shall  state  as  briefly  as  I  can. 

1.  As  regards  the  conclusion  that  this  proceeding  must  be  regarded  as  crim- 
inal solely,  and  in  consequence  that  the  evidence  upon  which  the  conviction 
rests  can  not  be  considered  because  not  presented  in  a  bill  of  exceptions  re- 
servefl  on  the  hearing,  I  will  content  myself  with  saying  that  I  am  not  clearly 
convinced  that  it  must  be  so  regarded.  The  complaint  was  made  by  the  com- 
plainant, on  whose  behalf  the  injunction  had  been  granted,  and  for  its  own 
redress.  No  fine  was  imposed  on  behalf  of  the  United  Statea  The  relief 
sought  in  the  original  bill  was  not  pecuniary.  The  punishment  by  imprisonment 
for  disobedience  of  the  writ  was  the  only  way  in  which  the  relief  sought  could 
be  secured.  For  these  reasons  the  proceeding  might  well  be  regarded  as  an- 
cillary to  the  main  suit,  the  order  as  one  entered  in  execution  of  the  decree 
made  tlierein,  and  therefore  the  evidence  might  not  only  be  taken,  but  consid- 
ered also,  in  accordance  with  the  practice  in  equity  cases,  notwithstanding  the 
fact  that  the  language  contained  in  the  opinion  of  the  trial  justice  and  the 
unusual  severity  of  his  sentence  indicated  that  he  regarded  the  proceeding  as 
unitory  and  not  remedial. 

2.  Assuming  that  the  proceeding  is  criminal  in  its  nature,  there  being  no  bill 
of  exceptions,  the  presumption  follows  that  the  allegations  of  the  complaint 
found  to  be  true  were  supported  by  satisfactory  evidence.  Whether  the  record 
of  complaint  and  decree  upon  which  the  case  has  been  considered  may  be  sup- 
plemented by  the  opinion  of  the  court,  filed  in  the  cause  and  made  a  part  of 
the  record,  is  a  question  that  will  be  considered  later. 

The  complaint  consists  of  26  paragraphs.  It  has  been  ordered  to  be  printed 
in  the  report  of  the  case  and  need  not  be  repeated  or  summarized.  An  exami- 
nation of  it  will  show  that  the  first  15  paragraphs  charge  conduct  and  language 
used  by  respondents  in  public  meetings  long  antedating  the  commencement 
of  the  original  suit,  some  occurring  in  the  year  1897  and  long  before  any  con- 
troversy had  arisen.  The  sixteenth  paragraph  is  the  first  that  charges  any  act 
subsequent  to  the  order  for  the  injunction,  and  in  disobedience  thereof  the 
order  was  announced  December  17,  1907,  and  entered  on  December  18,  directing 
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the  injunction  to  Issue  upon  the  execution  of  a  bond  in  the  usual  form  by  the 
complainant.  The  order  was  to  the  effect  that  the  injunction  **  shall  be  in  full 
force,  obligatory,  and  binding  upon  the  defendants,"  etc.,  provided  the  com- 
plainant shall  first  execute  the  necessary  bond.  This  order  was  in  compliance 
with  equity  rule  42  of  the  Supreme  Court  of  the  District  of  Columbia,  which 
malces  the  execution  and  approval  of  the  t>ond  a  "  precedent  condition." 

This  bond  was  not  given  until  December  23.  The  specific  charge  is  that  after 
the  granting  of  the  order  and  t>efore  the  giving  of  the  bond  the  resj)ondent8, 
Gompers  and  Morrison,  hastened  to  deposit  in  the  mails  the  already  printed 
January  numl)er  of  the  American  Federntionist,  which  contained  the  publica- 
tion of  complainant's  name  in  the  "  unfair  list."  It  is  not  charged  that  any 
subsequent  issue  of  the  journal  contained  a  similar  publication.  Some  general 
allegations  respecting  the  <rirculation  of  the  January-  number  of  the  journal  are 
too  vague  to  form  the  foundation  of  a  criminal  charge  and  conviction.  The 
gist  of  the  charge  is  this :  ''  Rushing  of  the  journal  in  the  mails  between  Decem- 
ber 17  and  23."  The  decree  convicting  the  respondents  can  not  be  supported  on 
this  charge,  because  the  order  for  the  injunction  did  not  become  operative  and 
effective  before  compliance  with  the  precedent  condition. 

In  the  earlier  equity  practice  an  injunction  was  Issued  without  bond,  and  waft 
therefore  effective  from  the  moment  of  granting  the  order.  In  such  case  if 
an  Injunction  was  improvidently  granted,  the  defendant  had  no  redress  for  the 
injuries  he  might  sustain  thereby.  To  remedy  the  great  mischief  resulting 
from  this  practice  courts  of  equity  began  to  require  bonds  when  in  their  discre- 
tion it  seemed  just  to  do  so.  But  modern  statutes  and  rules  of  court  authorized 
by  statute  have,  in  general,  gone  much  further  and  required  boiids  }?s  conditions 
precedent  to  the  taking  effect  of  the  order.  Equity  rule  42  is  one  of  these. 
Adopted  by  express  authority  of  Congress,  it  has  all  the  force  of  a  statute. 
Until  the  bond  be  given  the  order  for  the  injunction  is  clearly  inoperative, 
without  effect  or  obligation.  This  has  been  held  by  the  court  which  promul- 
gated the  rule.     (Lamon  v.  McKee,  7  Mackey.) 

This  question  was  reconsidered  by  this  court  in  a  recent  case  and  the  same 
conclusion  reached.  (Drew  v,  Hogan,  21  App.  D.  C,  55-62.)  Similar  statutes 
and  rules  have  received  the  same  construction  throughout  the  country.  (Clark 
r.  Hoome*s  Exrs.,  2  Hen.  and  Munf.  (Va.>,  23;  Winston  v.  Nayson.  113  Mass., 
411-^21 ;  Diehle  v.  Frieston,  37  Ohio  St.,  473 ;  Elliott  v,  Osborne,  1  Cal.,  391 ; 
St:Ue  ex  rel.  t*.  Commissioners,  35  Knns..  iriO~155;  State  ex  rel.  Wilson  v.  Com- 
missioners, 42  Kans.,  739-748;  Van  Fleet  v.  Stout,  44  Kans.,  523.  525;  Pell  v. 
Lander,  8  B.  Mon.,  554,  556;  Davis  v.  Dixon,  1  How.  (Miss.),  64-67;  State  ex  rel. 
Downing  v.  Greene,  48  Xebr.,  327-332;  Marlatt  v.  Perrine,  17  N.  J.  Eq.,  49-51; 
liOWton  V,  Richardson,  115  Mich.,  12;  Carpenter  v.  Keating,  10  Abbott  Pr., 
N.  S.,  223.) 

3.  Coming  now  to  the  remaining  paragraphs,  excepting  that  relating  to  the 
re^)ondent  John  Mitchell,  I  find  that  they  contain  references  to  the  effect  of  the 
injunction,  in  an  '*  urgent  appeal "  to  the  friends  of  the  labor  organization  to 
aid  with  funds  in  the  prosecution  of  an  appeal  from  the  order,  as  well  as  dec- 
larations in  speeches  made  in  public  meetings.  In  the  view  of  my  brethren 
these  show  an  express  contempt  of  the  court  granting  the  injunction,  as  well  as 
an  attempt  to  incite  others  to  disobey  it.  There  is  no  allegation  that  any  act 
enforcing  the  boycott  which  had  been  enjoined  has  been  committed  by  the 
respondent  or  any  of  their  adherents.  So  far  as  it  was  declared  that  the  in- 
junction did  not  compel  anyone  to  purchase  the  goods  of  the  complainant,  the 
declaration  was  the  statement  of  fact.  The  language  was  in  bad  taste,  under 
all  the  circumstances,  but  seems  to  have  been  directed  to  the  assertion  of  the 
right  of  free  speech  and  free  publication  for  which  the  respondents  were  then 
and  are  now  contending.  Had  these  publications  and  speeches  been  followed 
by  acts  renewing  or  continuing  the  boycott,  as  that  had  been  defined  by  this 
court,  I  grant  that  they  might  have  been  considered  as  circumstances,  among 
others,  tending  to  show  that  they  were  intended  to  incite  others  to  disobey  the 
injunction.  That  they  were  not  so  regarded  by  those  so  completely  under  the 
influence  of  the  respondents  afforded  some  inference  that  they  were  not  so 

Intended. 

The  last  paragraph  (26)  is  so  general  and  vague  that  it  can  not  form  a  suffi- 
cient foundation  for  a  judgment  of  conviction  of  crime.  It  seems  to  be  the 
statement  of  a  general  conclusion  from  the  facts  previously  charged,  in  the 
nature  of  a  general  conclusion  of  an  ordinary  common-law  indictment 
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In  the  opinion  of  the  majority  of  the  court  it  is  substantially  conceded  that 
some  of  the  charges  in  the  complaint  of  which  respondents  were  found  guilty  do 
not  show  anything  done  in  disobedience  of  the  writ  They  say :  "  In  addition  to 
finding  the  defendants  guilty  of  t|ie  foregoing  offenses  as  charged,  they  were  also 
found  guilty  of  numerous  other  offenses  charged  in  the  petition.  Since,  how- 
ever, the  finding  of  guilt  on  the  counts  or  charges  above  considered  is  suflBcient 
to  support  the  judgment  of  the  court,  and  the  penalty  imposed  is  not  greater 
than  could  have  been  inflicted  had  they  constituted  the  only  offenses  charged, 
it  will  not  be  necessary  to  consider  the  other  offenses  charged  in  the  petition  of 
which  the  defendants  were  found  guilty.  In  a  criminal  proceeding  where  the 
accused  is  found  guilty  as  charged  under  an  indictment  containing  numerous 
counts,  the  Judgment  will  not  be  reversed,  though  some  of  the  counts  are  bad.  If 
the  good  ones  are  sufficient  to  support  the  judgment" 

Assuming  the  analogy  between  the  two  cases  as  stated,  the  general  doctrine 
Is  in  accordance  with  the  law  as  laid  down  by  the  Supreme  Court  of  the  United 
States  in  Claasen  r.  United  States  (142  U.  S.,  140-146),  and  other  cases.  But 
the  presumption  of  law  that  in  such  a  case  the  sentence  was  on  the  good  count 
solely,  can  only  be  indulged  "  in  the  absence  of  anything  in  the  record  to  show 
the  contrary."  It  is  very  c^ear  that  the  presumption  can  not  be  indulged  if  we 
can  be  permitted  to  consider  the  opinion  of  the  lejirned  Justice  who  awarded  the 
sentence.  That  opinion  has  been  made  a  part  of  the  transcript  in  accordance 
with  paragraph  F,  Rule  V  of  this  court,  and  is  found  in  the  printed  record  of 
which  it  fills  54  pages.  It  undertakes  a  recital  of  all  the  facts  found  under  two 
heads,  entitled  as  follows:  "Conditions  anteceding  the  injunction,"  and  "Since 
the  injunction."  The  statement  of  antecedent  conditions  covers  31  of  the  54 
pages.  This  opinion  shows  conclusively  that  the  finding  of  guilt  and  the  ex- 
treme severity  of  the  punishment  were  based  upon  the  antecedent  conduct  and 
declarations  of  the  defendants,  as  well  as  upon  those  in  the  paragraphs  or 
counts  aforesaid.  In  my  judgment  Justice  demands  that  this  opinion  be  con- 
sidered as  what  it  Is,  namely,  the  si>eclal  findings  of  fact  on  which  the  decree  Is 
founded  and  by  which  it  must  be  tested. 

5.  The  complaint  states  one  specific  charge  of  violation  of  the  injunction  by 
the  respondent  Mitchell  alone,  namely,  his  presiding  over  and  participating  in  a 
meeting  of  the  United  Mine  Workers  of  America  in  Indianapolis  on  June  25, 
1908,  and  approving  a  resolution  then  and  there  adopted  reciting  the  controversy 
between  the  complainant  and  "  Organized  labor,"  and  imposing  a  fine  of  $5  upon 
any  member  who  shall  thereafter  purchase  a  stove  of  complainant's  manufac- 
ture. This  was  an  act  violating  both  the  original  and  the  modified  decree  for 
injunction  that  was  then  In  force.  It  api)ears,  however,  from  the  findings  of 
fact  In  the  opinion  aforesaid  relating  to  the  defendant  Mitchell,  that  the  court 
took  into  consideration  certain  other  acts  and  declarations  of  said  Mitchell. 
These  comprise  statements  made  In  a  book  published  by  him  In  1903,  declara- 
tions In  a  speech  made  before  the  National  Civic  Federation,  December  13,  1901, 
to  the  effect  that  If  a  court  should  "  enjoin  him  from  doing  something  he  had  a 
legal,  constitutional,  and  moral  right  to  do,  he  would  violate  the  injunction  " ; 
and  his  affixing  his  signature  to  the  "  urgent  appeal "  before  mentioned. 

When  we  consider  the  severity  of  the  sentence  of  Mitchell,  I  think  It  im- 
IK>sslb1e  to  say  that  It  was  not  founded  In  part  upon  the  foregoing  declarations 
which  long  antedated  the  controversy  with  the  complainant 

Upon  the  assumption  that  each  and  all  of  the  defendants  committed  some  acts 
in  violation  of  the  Injunction,  both  as  originally  Issued  and  as  modified  on 
appeal,  I  am  of  the  opinion  that  the  decree  should  be  reversed  and  the  case 
remanded  for  trial  upon  evidence  confined  to  the  real  question  Involved. 

6.  There  is  another  and  stronger  reason  for  my  dissent  so  far  as  the  respond- 
ents Gompers  and  aiorrlson  are  Involved.  The  specific  acts  charged  against 
them  relate  wholly  to  declarations  and  publications  which  \iolated  the  prelimi- 
nary Injunction  as  Issued.  I  have  heretofore  expressed  the  opinion  that  so  much 
of  the  Injunction  order  was  null  and  void,  because  opposed  to  the  constitutional 
prohibition  of  any  abridgment  of  the  freedom  of  speech  or  of  the  press.  (33 
App.,  D.  C,  p.  129.)  Subsequent  reflection  has  confirmed  the  views  then  ex- 
pressed. I  concede  that  the  court  had  jurisdiction  of  the  subject  matter  of  the 
controversy  and  of  the  parties,  but  I  can  not  agree  that  a  decree  rendered  In 
excess  of  the  power  of  the  court — a  power  limited  by  express  provisions  of  the 
Constitution — is  merely  erroneous  and  not  absolutely  void.  That  proiwsltlon  is 
met  and  conclusively  disposed  of  by  Mr.  Justice  Miller  In  Kx  parte  Lange  (18 
Wall..  ia3-175).  I  quote  therefrom  as  follows:  "But  it  has  been  said  that 
conceding  all  this  the  Judgment  under  which  the  prisoner  Is  now  held  is  errone- 
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ous,  but  Dot  void;  and  as  this  court  can  not  review  that  judgment  for  error,  it 
can  discharge  the  prisoner  only  when  it  is  void.  But  we  do  not  concede  the 
major  premise  in  this  argument  A  Judgment  may  be  erroneous  and  not  void^ 
and  it  mny  be  erroneous  because  it  is  void.  The  distinctions  between  void  and 
merely  voidable  Judgmients  are  very  nice,  and  they  fall  under  the  one  class  or 
the  other,  as  they  are  regarded  for  different  purposes.  It  is  no  answer  to  say 
that  the  court  had  Jurisdiction  of  the  person  of  the  prisoner  and  of  the  offense 
under  the  statute.  It  by  no  means  follows  that  these  two  facts  make  valid,  how- 
ever erroneous  it  may  be,  any  Judgment  the  court  ipay  render  in  such  case." 

In  a  later  case  the  same  Justice  said :  **  When,  however,  a  court  of  the  United 
States  undertakes  by  its  process  of  contempt  to  punish  a  man  for  refusing  to 
comply  with  an  order  which  that  court  had  no  authority  to  make,  the  order 
itself  being  without  jurisdiction,  is  void,  and  the  order  punishing  for  contempt  IB 
equally  void."  (Ex  parte  Fisk.  113  U.  S.,  713-718.)  To  the  same  effect  are  In  re 
Snow  (120  U.  S.,  274-285) ;  In  re  Ay  res  (123  U.  S.,  443-485) ;  Hans  Nielsen, 
Ijetitioner  (131  U.  S.,  176-183)  ;  Windsor  v.  McVeagh  (93  U.  S.,  274,  283). 

In  Xeilsen's  case  Mr.  Justice  Bradley  stated  the  rule  here  contended  for  as 
follows :  *'  It  is  difficult  to  see  why  a  conviction  and  punishment  under  an  un- 
constitutional  law  is  more  violate  of  a  person's  constitutional  rights  than  an 
unconstitutional  conviction  and  punishment  under  a  valid  law.  In  the  first  case, 
it  is  true,  the  court  had  no  authority  to  take  cognizance  of  the  case;  but  in  the 
other  it  had  no  authority  to  render  judgment  against  the  defendant.  This  was 
the  case  of  Ex  parte  Lange,  where  the  court  had  authority  to  hear  and  deter^ 
mine  the  case,  but  we  held  that  it  had  no  authority  to  give  the  Judgment  it  did. 
It  was  the  same  in  the  case  of  Snow ;  the  court  had  authority  over  the  case; 
but  we  held  that  it  had  no  authority  to  give  Judgment  against  the  prisoner.  He 
was  protected  by  a  constitutional  provision,  securing  to  him  a  fundamental 
right.  It  was  not  a  case  of  mere  error  in  law,  but  a  case  of  denying  to  a  per- 
son a  constitutional  right"  (See  also.  In  re  Frederick,  149  U.  S.,  70-76;  In  re 
Bonner,  151  U.  S.,  242-256.) 

Convinced  that  the  court  was  without  authority  to  make  the  only  order 
which  the  defendants  Oompers  and  Morrison  can  be  said  to  have  disobeyed, 
I  can  have  no  other  opinion  than  that  the  decree  should  be  reversed. 


Injunctions  in  Labor  Cases. 
[By  David  SilyertrteiD,  Master  in  Chaneery,  State  of  Massachusetts.] 

One  of  the  greatest  questions  before  the  people  of  this  country  is  whether 
or  not  injunctions,  which  have  been  so  liberally  granted  by  the  courts  in  most 
every  State  of  the  Union,  against  members  of  labor  unions  shall  continue,  or 
whether  the  power  of  granting  injunctions  in  such  cases  shall  be  taken  away 
from  the  court. 

I  desire  to  discuss  this  question  rather  from  the  stfuidpoint  of  a  lawyer  than 
from  that  of  an  interested  party;  simply  as  a  lawyer  who  sees  the  law  with 
reference  to  the  question  as  he  finds  it  from  cases  adjudicated  and  from  the 
principle  of  law  involved. 

Injunctions  are  applied  in  the  equity  side  of  the  court,  and  naturally,  the 
first  question  is :  "  What  is  the  equity  side  of  the  court,  and  how  has  it  come  to 
be  a  part  of  our  procedure?" 

Originally  in  England,  the  country  from  which  our  common  law  comes,  there 
were  only  common-law  courts — that  is,  courts  that  would  apply  common-law 
principles,  and  apply  remedies  that  only  common-law  courts  could  give.  The 
remedy  would  be  an  order  to  the  sheriff  or  his  deputy  to  take  the  goods  and 
chattels  of  the  defendant,  but  this  was  never  directed  against  the  person. 

However,  at  that  time,  there  arose  a  great  many  cases  where  the  common- 
law  method  of  procuring  a  remedy  was  wholly  incomplete  and  sometimes  of  no 
effect ;  and  soon  we  find  that  a  petition  would  be  issued  to  the  King,  as  sover- 
eign, to  give  a  better  remedy  and  a  better  and  more  complete  relief  in  certain 
cases  where  the  common  law  was  inadequate. 

The  King,  as  sovereign,  having  the  prerogative  to  grant  or  refuse  a  petition, 
would  often  grant  what  was  desirel  in  the  petition.  Oftentimes  the  King  in 
giving  the  remedy  would  have  his  decree  running  againpt  the  iiereon  ordering 
him  to  do  or  not  to  do  a  oi^rtain  thing,  similar  to  our  equity  decrees,  and  for 
failure  to  obey  would  imprison. 
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Soon  petitions  came  to  the  King  rather  rapidly,  and  on  account  of  the  volume 
of  these  petitions,  the  King  was  compelled  to  delegate  that  power  of  assisting 
litigants,  by  referring  the  matter  to  his  counsel  and  to  his  chancellor.  These 
petitions  soon  became  more  numerous,  and  then  there  arose  a  court,  to  which 
these  matters  were  referred,  and  it  was  called  the  chancery  court  Some  of  our 
States  still  have  equity  courts  called  chancery  courts. 

At  the  head  of  this  court  was  a  Judge  called  chancellor.  This  Judge  had 
Jurisdiction  upon  matters  of  equity.  The  chancery  court,  like  the  common-law 
courts,  soon  had  its  decisions,  and  from  the  decisions  of  that  court  and  the 
courts  that  later  sprung  from  it,  we  have  the  well  defined  equitable  principles  of 
law  which  equity  courts  apply  and  enforce. 

The  principles  to  be  applied  in  courts  of  equity  were  to  give  a  remedy  where 
equity  and  good  conscience  demanded  it.  So  we  find  among  the  earliest  cases 
relief  was  given  in  such  cases  as  on  the  penalty  of  a  bond,  where  the  penalty,  if 
allowed  for  a  breach  of  the  bond,  would  be  unjust.  Soon  in  cases  of  mortgages 
courts  of  equity  would  allow  a  redemption,  although  on  strict  principles  of 
law — that  is,  in  common-law  courts — the  property  was  forfeited  and  could  not 
be  regained  as  the  conditions  were  absolute.  Equity,  however,  found  that  it 
would  be  inequitable  to  give  or  allow  a  man  to  take  another  man's  property 
which  was  only  given  as  a  loan,  and  where  loan  would  be  tendered  a  day  or  two 
after  the  money  became  due  the  court  of  equity  considered  that  a  mortgagee 
only  wanted  his  loan  paid  and  so  would  compel  him  to  take  the  money  with 
Interest  and  return  the  property.  From  the  early  decisions  and  the  precedents 
all  the  best  authorities  seemed  to  be  agreed  on  this  point  that  equity,  will  inter- 
fere where  property  rights  and  relative  personal  rights,  in  the  broad  sense  are 
Involved  and  where  there  is  no  adequate  remedy  at  law.  But  in  absolute  per- 
sonal rights  courts  of  equity  have  continually  refused  to  interfere,  whether 
there  is  adequate  remedy  at  law  or  not 

Now,  what  Is  an  absolute  personal  right?  Absolate  personal  rights  are  the 
rights  which  belong  to  every  person  as  such,  and  are  rights  which  are  inalien- 
able, such  as  the  right  of  liberty ;  the  right  of  free  speech ;  the  right  of  happi- 
ness. 

Now,  equity  may  create  rights  called  equitable  rights,  as  distinguished  from 
common-law  rights.  All  equitable  rights  enforced  In  an  equity  court  sprung 
from  and  arose  from  a  common-law  right,  and  it  is  only  those  rights  which  are 
alienable  from  which  can  spring  equitable  right 

An  equitable  right  may  spring  from  another  equitable  right  It  may  spring 
from  an  absolute  property  right,  from  a  relative  property  right,  and  from  a  rela- 
tive personal  right.  It  is  only  with  reference  to  these  rights  that  equity  court, 
when  an  equitable  right  is  created,  will  Interfere.  All  the  above  rights  are 
alienable. 

Absolute  personal  rights  do  not  create  equitable  rights.  Absolute  personal 
rights  are  not  alienable. 

Now,  what  do  we  mean  by  a  boycott  In  a  strike,  as  we  understand  the  term? 
What  right  Is  being  violated  by  a  set  of  men  who  try  and  persuade  people  not 
to  work  for  a  certain  man  and  Influence  people  to  keep  away  from  a'man*s 
business?  Is  the  right  that  they  are  violating  a  property  right,  a  relative  per- 
sonal right,  or  an  absolute  personal  right? 

The  right  that  the  strikers  are  violating  In  persuading  people  not  to  enter  the 
employment  of  a  certain  man  Is  an  absolute  personal  right,  and  being  an  abso- 
lute personal  right  the  equity  courts,  under  equitable  principles  as  applied  from 
early  times,  should  not  Interfere. 

Will  courts  of  equity  Interfere  if  a  man  threatens  my  life?  No.  Will  equity 
courts  grant  an  injunction  restraining  a  man  from  assaulting  another  man 
whom  he  has  assaulted  or  threatened  to  assault?  No.  Will  equity  interefere 
if  a  man  slanders  me?  No.  Why  not?  Because  the  violation  there  Is  of  an 
rbsolute  personal  right  we  are  bom  with,  the  right  of  personal  happiness  and 
to  our  good  names. 

Isn't  Is  as  Important  that  no  one  kill  me  as  that  no  one  trespass  upon  my 
land.  Yet  equity  will  grant  an  injuctlon  to  restrain  a  trespass,  but  will  not 
interfere  to  restrain  a  man  from  killing  me. 

The  reason  Is,  as  I  have  stated  above,  that  it  comes  within  the  category  that 
equity  does  not  Interfere  In  the  cases  where  an  absolute  personal  right  is  In- 
terfered with. 

So  that  you  see  equity  does  not  interfere  simply  because  a  great  injury  may 
be  done  to  a  person,  but  only  to  protect  certain  rights  that  the  court  was 
originally  instituted  to  protect 
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How  comes  it  that  our  equity  court  will  grant  an  injunction  in  these  cases? 

In  the  first  cases,  where  the  courts  began  to  deviate  from  the  clear  principle 
of  equity,  you  will  find  in  the  decisions  the  courts  cite  authority  of  previous 
cases  only  where  damages  are  recovered,  but  are  misled  in  considering  that  th^ 
Injury  done  to  a  man  in  business  because  of  a  boycott  is  an  injury  to  his 
property  and  of  very  serious  result,  and  therefore  consider  that  they  should  pro- 
tect his  property  and  grant  an  Injunction.  But  the  injury  there  to  the  property 
is  an  indirect  injury.  A  man  may  assault  me  so  that  I  may  not  be  able  to 
attend  to  my  business.  The  indirect  injury  would  be  to  my  business  and 
property ;  but  the  violation  there  is  the  violation  of  an  absolute  personal  right, 
it  is  directly  injuring  my  person,  not  my  property ;  it  is  clearly  a  violation  of  an 
absolute  personal  right.  The  courts  in  the  anxiety  to  grant  a  remedy  have 
mistaken  the  right  that  was  being  violated  and  have  granted  Injunctions. 

Let  us  look  at  the  decision  in  this  Commonwealth,  where  an  injunction  was 
first  grnnted.    The  case  of  Sherry  v,  Perkins  (174  Mass.,  212). 

I  will  give  Judge  Field's  decision  in  full : 

"The  case  finds  that  the  defendants  entered  with  others  into  a  scheme,  by 
threats  and  intimidation,  to  prevent  x)crsons  in  the  employment  of  the  plaintiffs 
from  continuing  in  such  employment  and  to  prevent  others  from  entering  into 
such  employment;  the  banners  with  their  inscriptions  were  used  by  the  de- 
fendants as  part  of  the  scheme ;  and  that  the  plantilf s  were  thereby  injured  in 
their  business  and  property. 

"  The  act  of  displaying  banners  with  devices  as  a  means  of  threats  and  intimi- 
dation to  prevent  persons  from  entering  into  or  continuing  in  the  employment 
of  the  plaintiffs  was  injurious  to  the  plaintiffs  and  illegal  at  common  law  and 
by  statute  (107  Mass.,  555).  We  think  that  the  plaintiffs  are  not  restricted  to 
their  remetly  by  an  action  at  law,  but  are  entitled  to  relief  by  injunction.  The 
nets  and  the  injury  are  continuous.  The  banners  were  used  more  than  three 
months  before  the  filing  of  the  plaintiffs*  bill,  and  continued  to  be  used  at  the 
time  of  the  hearing. 

"  The  injury  was  to  the  plaintiffs*  business,  and  adequate  remedy  could  not  be 
given  by  damages  In  a  suit  at  law.  The  wrong  is  not,  as  argued  by  the  de- 
fendant's counsel,  a  libel  upon  the  plaintiffs*  business.  It  is  not  found  that  the 
insoriptionb  upon  the  banners  were  false,  nor  do  they  appear  to  have  been  in 
disparagement  of  the  plaintiffs*  business.  The  scheme,  in  pursuance  of  which 
the  banners  were  displayed  and  maintained,  was  to  injure  the  plaintiffs*  busi- 
ness, not  by  defnming  it  to  the  public,  but  by  intimidating  workmen  so  as  to 
deter  them  from  keeping  or  making  engagements  with  the  plaintiffs.  The  ban- 
ner was  a  standing  menace  to  all  who  were  or  wished  to  be  in  the  employment 
of  the  plaintiffs,  to  deter  them  from  entering  the  plaintiffs'  premises.  Main- 
taining it  was  a  continuous  unlawful  act,  injurious  to  the  plaintiffs*  business 
and  property,  and  was  a  nuisance  si^ch  as  a  court  of  equity  will  grant  relief 
against.  Gilbert  v,  Miker  (4  Sandf.,  357) ;  Sptinghead  Spinning  C)o.  v.  R.  L.  B. 
(6  Kq.,  551).     (Other  English  cases  are  cited.)** 

The  court  in  this  case  does  not  find  that  the  labor  unions,  by  displaying 
banners,  had  misrepresented^any  statements,  but  throughout  the  decision  there 
Ij*  no  discussion  of  the  exact  legal  right  which  was  violated.  You  would  expect 
in  a  leading  case  in  this  Ck>mmon wealth,  where  an  injunction  was  granted  in  a 
boycott  case,  they  would  discuss  something  more  than  the  serious  injury  done. 
The  decision  is  general  and  discusses  the  serious  injury  to  property  which,  as 
I  have  said,  i.s  indirect  The  court  calls  it  a  nuisance,  but  it  seems  to  me  that 
nuisances  are  violations  ji gainst  the  right  of  enjoyment  of  one's  real  estate. 

The  violation  in  the  above  case  is  only  against  the  man.  and  whatever  conse- 
quences there  may  be  does  not  change  in  any  way  the  fact  that  it  Is  a  violation 
of  an  absolute  personal  right  as  a  principle  of  law.  Throughout  this  country 
injunctions  are  granted  in  boycott  cases,  and  the  courts  have  granted  Injunctions 
within  the  last  20  or  30  years  to  such  an  extent  that  Judges  follow  the  prece- 
dents established. 

There  is  serious  doubts  in  my  mind  that  our  courts  would  grant  an  injunction 
to  restrain  an  association  of  employers  from  boycotting  men  who  belong  to 
unions.  It  seems  that  the  violation  by  the  employers  is  a  violation  of  the 
same  right  that  union  men  would  violate  against  an  employer  in  the  usual 
boycott  case. 

You  can  see  that  the  violation  Is  the  violation  of  an  absolute  personal  right, 
and  is  very  clear,  because  the  wage  earner  is  not  in  business  and  has  not  very 
much  property  to  be  injured. 
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It  seems  to  me  there  need  be  no  fear  that  the  legislature,  by  taking  away  the 
rights  from  the  courts  of  granting  injunctions  in  these  cases,  will  undermine  the 
laws.  The  law  will  only  be  placed  where  It  was  originally,  making  it  unlawful 
at  common  law,  and  making  the  remedy  at  common  law. 


Man's  Ownebship  of  Himself. 
[From  President  Gomper's  report  to  Norfolk,  Va.,  conrentlon,  1007.] 

Some  of  the  fundamental  principles  involved  In  the  assertion  of  labor's  rights. 

The  ownership  of  a  freeman  is  vested  in  himself  alone.  The  only  reason 
for  the  ownership  of  bondmen  or  slaves  is  the  ownership  of  their  labor  power 
by  their  masters.  Therefore,  It  follows  that  if  freemen's  ownership  of  them- 
selves involves  their  labor  power,  none  but  themselves  are  owners  of  their 
labor  power.  Hence,  it  is  essential  that  the  product  of  a  freeninn  Is  his  own. 
If  he  by  choice  or  by  reason  of  his  environment  sells  his  labor  jwwer  to  another 
and  is  paid  a  wage  in  return  therefor,  this  wage  is  his  own  This  proposition 
Is  80  essentially  true  that  it  is  the  underlying  Idea  upon  whch  is  based  the 
entire  structure  of  private  property.  To  question  or  to  attempt  to  destroy  the 
principle  enunclatecl  involves  the  entire  structure  of  civilized  society. 

The  freeman's  ownership  of  himself  and  his  labor  power  implies  that  he  may 
sell  it  to  another  or  withhold  It:  that  he  may  with  others  similarly  situated  sell 
their  labor  power  or  withhold  it;  that  no  man  has  even  an  Implied  property 
right  in  the  labor  of  another;  that  freemen  may  sell  their  labor  power  under 
stress  of  their  needs,  or  they  may  withhold  it  to  obtain  more  advantageous 
returns. 

Labor  power  is  not  a  product;  it  is  a  human  power  to  produce.  In  its  very 
nature  it  can  not  be  regarded  as  a  trust  or  corporation  formed  in  restraint  of 
trade.  Any  legislation  or  court  construction  dealing  with  the  subject  of  or- 
ganissations,  corporations,  or  trugfts  which  curtail  or  corner  the  products  of 
labor  can  have  no  true  application  to  the  association  of  free  men  in  the  dispo- 
sition or  withholding  of  their  labor  power. 

The  attempt  to  deny  to  freemen,  by  Injunction  or  other  process,  the  right  of 
association,  the  right  to  withhold  their  labor  power  or  to  induce  others  to  with- 
hold their  labor  power,  whether  these  men  be  engaged  in  an  Industrial  dispute 
with  employers,  or  whether  they  be  other  workmen  who  have  tMken  the' places 
of  those  engaged  in  the  original  dispute,  is  an  invasion  of  man's  ownership  of 
himself  and  of  his  labor  power,  and  is  a  claim  of  some  form  of  property  right 
In  the  workmen  who  have  taken  the  places  of  strikers  or  men  locked  out. 

If  the  ownership  of  freemen  is  vested  in  them  and  in  them  alone,  they  have 
not  only  the  right  to  withhold  their  labor  power,  but  to  induce  others  to  make 
common  cause  with  them,  and  to  withhold  theirs  that  the  greatest  advantage 
may  accrue  to  all.  It  further  follows  that  if  freemen  may  avail  themselves 
of  the  lawful  right  of  withholding  their  labor  power,  they  have  the  right  to  do 
all  lawful  things  in  pursuit  of  that  lawful  purpose.  And  neither  court  Injunc- 
tions nor  other  processes  have  any  proper  application  to  deny  freemen  these 
lawful,  constitutional,  natural,  and  inherent  rights. 

In  the  disposition  of  the  wages  returned  from  the  sale  of  labor  power  man  Is 
also  his  own  free  agent.  All  things  he  may  lawfully  buy  he  may  also  lawfully 
abstain  from  buying.  He  may  purchase  from  whosoever  he  will,  or  he  may 
give  his  patronage  to  another.  What  he  may  do  with  his  wages  in  the  form  of 
bestowing  or  withholding  his  patronage  he  may  lawfully  agree  with  others  to  do. 

No  corporation  or  company  has  a  vested  Interest  in  the  patronage  of  a  free- 
man. If  this  be  true,  and  its  truth  can  not  be  controverted  uptm  any  basis  in 
law.  freemen  may  bestow  their  patronage  upon  anyone  or  withhold  it,  or 
bestow  it  upon  another.  And  this,  too.  whether  in  the  first  instance  the  busi- 
ness  concern  is  hostile  or  friendly.  It  is  true  for  any  good  reason,  and  in  the 
last  analysis  for  no  reason  at  all. 

It  is  not  a  question  as  to  whether  we  like  or  dislike  lockouts  or  strikes,  boy- 
cotts or  blacklists.  The  courts  have  declared  that  lockouts  and  the  blacklists 
and  all  that  pertain  thereto  are  not  unlawful.  It  is  difficult  to  understand, 
then,  unless  there  is  some  conception  in  the  courts  of  an  employer's  property 
right  in  some  form  in  the  laborer  or  the  laborer's  patronage,  how  they  stretch 
their  authority,  pervert  the  purpose  of  the  law,  and  undertake  by  the  injunctive 
process  to  outlaw  either  the  strike  or  the  boycott. 


IJMITING  FEDEKAL  INJUNCTIONS.  1159 

To  claim  that  what  one  man  may  lawfully  do  when  done  by  two  or  more 
men  becomes  unlawful  or  criminal  is  equal  to  asserting  that  naught  and  naught 
makes  two. 

In  the  case  in  point,  the  suit  brought  against  us  by  the  Buck's  Stove  &  Range 
Ck>M  another  and  exceedingly  important  feature  is  involved.  It  is  a  blow  aimed 
at  the  freedom  of  speech,  the  freedom  of  assemblage,  the  freedom  of  thought, 
and  particularly  the  freedom  of  the  press. 

The  Constitution  of  the  United  States  and  the  constitution  of  every  State  in 
the  Union  is  in  accord  with  it  in  clearly  Justifying  labor's  contention. 

The  lirst  amendment  to  the  Constitution  of  the  United  States  provides  that, 
"  CuncreKS  shall  make  no  law  respecting  an  establishment  of  religion,  or  pro- 
hibit in.ic  the  free  exeicise  thereof;  or  abridging  the  freedom  of  speech  or  of 
the  press;  or  the  right  of  the  people  peaceably  to  assemble  and  to  petition  the 
Government  for  a  redress  of  grievances." 

To  attempt  to  enjoin  or  prevent  the  publication  of  the  *'  We  Don't  Patronize" 
list  of  the  American  Federation  of  I^abor,  whether  by  injunctive  process  or 
other  judicial  or  legislative  means,  would  be  in  direct  violation  of  the  consti- 
tutional guaranty  and  would  indeed  abridge  free  speech  and  a  free  press.  In 
all  the  laud  tliere  is  neither  law  nor  power  to  enforce  such  a  decree. 

A  case  in  point  was  brought  to  the  highest  courts  In  Missouri.  The  consti- 
tution of  that  State  provides  thnt  "  no  law  shall  be  passed  impairing  the  free- 
dom of  speech;  that  every  person  shall  be  free  to  say.  write,  or  publish  what- 
ever he  will  upon  any  subject,  being  responsible  for  all  abuse  of  that  liberty." 

The  Mark  &  Haas  Jeans  Clothing  Co.  v.  Watson  et  al.,  March,  1902.  Wat- 
son and  others  represented  the  United  Garment  Workers  of  America,  which 
Issued  a  circular  asking  the  public  not  to  deal  with  that  house  or  with  other 
houses  using  the  company's  brand  of  clothing.  The  company  sought  an  injunc- 
tion to  prohibit  the  piomulgation  of  the  circular.  The  circuit  court  denied  the 
writ,  the  defense  being  the  constitutional  right  of  freedom  of  speech  and  of  the 
prei^s.  UiK)n  appeal  the  higher  courts  in  Missouri  sustained  that  contention  and 
held  that  the  idea  underlying  the  constitutional  guaranty  was  punishment,  not 
prevention ;  that  if  prevention  exists,  then  there  can  be  no  opportunity  possible 
arise  for  one  to  become  responsible  for  saying,  writing,  or  publishing  anything 
he  may  desire  upon  any  question.  The  Constitution,  in  forbidding  laws  impair- 
ing the  right  of  free  speech,  recognized  that  right  as  preexistent  and  forbids 
legislation  Impairing  that  freedom.  There  is  no  exception  thereto;  the  proscrip- 
tion is  affirmative.  The  Missouri  case  to  which  I  have  already  referred  is  so 
Important  that  it  deserves  further  recounting  here. 

The  court  took  up  the  argument  that  an  Injunction  should  be  issued  because 
the  firm  could  not  collect  damages  from  the  authors  of  the  circular.  The  court 
pointed  out  that  in  the  case  of  Association  v.  Boogher  (3  Mo.  App.,  173)  it  was 
decided  that  a  libel  can  not  be  enjoined  because  owing  to  the  insolvency  of  the 
libeler  the  victim  could  not  recover  damages  for  the  libel,  for  if  the  remedy  of 
injunction  be  given  because  of  insolvency  of  the  defendant,  the  freedom  to  speak 
and  write  which  is  secured  by  the  State  to  all  Its  citizens  would  be  enjoyed  by 
a  man  able  to  respond  in  damages  to  a  civil  action  and  denied  to  one  who  has 
no  property  liable  to  execution.  The  court  said  there  Is  no  power  to  suspend 
the  right  for  a  moment  or  for  any  purpose.  There  Is  no  instrumentality  to 
limit  or  to  restrict  the  right,  except  fear  of  the  penalty,  civil  or  criminal,  which 
may  wait  on  abuse.  Only  licentious  abuse  of  free  speech  can  be  punished  by 
law.  No  law  can  abridge  the  right  of  free  speech.  Wherever  the  authority  of 
Injunction  begins,  there  the  right  of  free  speech,  free  writing,  free  publication 
ends.  No  halfway  house  exists  between  absolute  prevention  and  absolute  free- 
dom. The  right  can  neither  be  impaired  by  the  legislature  nor  hampered  nor 
denied  by  the  courts.  That  a  man  has  no  means,  that  he  can  not  be  mulcted 
in  damages  for  his  speech  or  writings,  matters  not  The  impecunious  man  has 
the  same  right  as  the  wealthy.  The  exercise  of  the  right  of  free  speech  is  as 
free  and  unrestricted  as  If  no  civil  recovery  could  be  had  or  punishment  in- 
flicted because  of  its  unwarranted  exercise.  The  fact  that  the  publication  does 
an  actionable  Injury  does  not  go  a  hair  toward  a  diminution  of  the  right  of 
free  speech,  for  the  exercise  of  which,  if  resulting  in  an  injury,  the  Constitu- 
tion makes  the  speaker  or  publisher  expressly  responsible.  Such  responsibility 
Is  utterly  incompatible  with  authority  In  a  court  of  equity  to  prevent  such  re- 
sponsibility from  occurring.  William  Marlon  Reedy  recently  declared  that 
labor  can  not  be  enjoined  from  continuing  the  publication  of  the  list  of  "  unfair  " 
employers.  Discussing  the  Van  Cleave  suit  against  us,  he  said ;  "  The  law  as 
to  the  matter  stands  the  same  under  the  National  Constitution  as  under  the 
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State  constitutions.  Free  speech  and  free  publication  are  too  sacred  things  to 
be  thrown  overboard  at  the  request  of  the  National  Association  of  Manufac- 
turers or,  if  not  thrown  over,  r^uced  to  such  meaninglessness  as  now  attaches 
to  the  workingman's  so-called  'freedom  of  contract.*" 

The  rights  laid  down  by  the  court  in  this  case  support  in  every  regard  the 
contentions  of  organized  labor,  and  we  propose  to  contend  for  our  rights  upon 
the  ground  of  the  freedom  of  speech,  the  freedom  of  the  press  in  the  case  of  the 
so-called  boycotts,  and  the  right  of  man's  ownership  of  himself,  of  his  labor 
power,  fo  sell  it  or  to  withhold  it,  and  to  do  all  lawful  things  in  furtherance  cd 
his  interests,  whether  done  singly  or  collectively,  in  case  of  lockouts,  strikes, 
or  boycotts. 

Government  bt  Law,  Not  bt  Discretion. 

The  Judiciary  has  laid  claim  to  special  consideration  on  the  ground  that  itb 
function  is  essentially  higher  than  that  performed  by  the  legislature  or  the 
executive,  and  hence  Judges  should  be  accorded  a  greater  sanctity  than  the 
other  agencies  of  our  (rovemment.  That  claim  is  an  outgrowth  of  the  old 
theory  of  division  of  governmental  powers  and  checks  and  balances.  This 
theory  nicely  postulates  the  separation  of  governmental  function  into  three 
groups — legislative,  executive,  and  Judicial.  The  legislature  shall  make'  the 
laws,  the  executive  shall  put  the  laws  into  effect,  and  the  Judiciary  shall  inter- 
pret and  apply  the  laws.  According  to  actual  operation  this  theoretical  separa- 
tion fails  to  hold  good,  and  there  appears  an  overlapping  in  the  exercise  of  these 
functions.  The  legislature  makes  laws,  and  also  exercises  Judicial  functions  in 
trying  impeachment  cases  and  administrative  power  in  appointing  officials  and 
by  Incorporating  administrative  details  in  laws.  The  executive  has  constantly 
added  to  its  legislative  Influence.  This  has  resulted  partially  from  the  in- 
creasing use  of  the  veto  power  and  in  a  greater  degree  from  the  prevailing 
popular  opinion  that  the  President  is  the  special  representative  of  the  people 
and  their  champion  against  private  interest  in  the  law-making  department 
This  opinion  generally  has  attached  greater  weight  and  influence  to  executive 
messages  and  policies.  The  President  Is  regarded  as  the  party  leader,  au- 
thorized to  present  and  direct  party  legislative  policies.  This  development  tends 
toward  responsible  government.  The  Judiciary  has  not  been  backward  in  reach- 
ing over  after  the  "separated"  powers — by  determining  the  constitutionality 
of  laws.  It  shares  the  presidential  veto  right,  through  interpreting  laws,  and 
exercises  the  power  to  read  in  or  read  out  ideas  that  the  result  may  be  a  differ- 
ent law  from  that  enacted  by  the  legislature.  Thus  the  separation  of  powers 
turns  out"  to  be  only  delusive  or  elusive.  • 

There  are  in  reality  only  two  kinds  of  functions,  the  administrative  and 
legislative,  and  yet  we  find  one  department  of  government  performing  both. 

The  efforts  of  the  courts  to  exercise  the  function  of  lawmaking  would  not 
arouse  so  much  criticism  If  these  Judicial  *'  lawmakers  "  were  responsible  to  the 
I)eople  and  responsive  to  prevailing  Ideals.  But  the  Judicial  mind  is  guided 
by  methods  and  purposes  completely  at  variance  from  those  of  a  different  status 
and  training  in  life.  The  characteristics  of  Judicial  legislation  as  analyzed  by 
the  great  English  authority,  A.  V.  Dicey,  are :  "  Ix)glcal  consciences  which  are 
more  concerned  about  the  logic  and  symmetry  of  the  law  than  about  remedies 
for  grievances ;  reverence  for  precedent  even  though  bad,  striving  for  certainty, 
not  reform ;  conformity  to  ideas  of  an  earlier  age  than  the  present.  It  Is  when 
Judges  are  made  independent  of  public  weal  and  prevailing  needs,  treated  as 
though  they  were  above  human  failings  and  were  infallible  transmitters  of 
absolute  Justice,  that  abuses  creep  in.  With  proper  safeguards  and  a  rational 
attitude  on  the  part  of  all.  Judges  may  be  useful  men  in  a  world  of  men.  But 
they  must  be  subjected  to  the  same  controls  as  other  political  agents  who 
are  performing  work  of  equal  Importance,  and  must  not  necessarily  be  regarded 
as  doing  work  intrinsically  higher  in  character." 

Judges  are  actuated  by  the  same  Impulses  and  motives  as  other  human 
beings.  Public  criticism,  public  Judgment  Is  needed  to  keep  them  free  from 
arrogance  and  autocratic  tendencies.  Judges  will  not  reform  themselves  with- 
out public  influence,  pressure,  and,  if  necessary,  control.  The  American  Bar 
Association  last  year  appointed  a  committee  to  investigate  the  cause  of  the 
decline  of  public  confidence  in  the  Judicially.  The  net  result  of  that  Investiga- 
tion was  a  resolution  to  increase  the  salaWes  paid  Judges.  As  a  result  of  public 
opinion,  the  Supreme  Court  of  the  United  States  nearly  two  years  ago  ap* 
pointed  a  subcommittee  to  investigate  the  rules  of  practice  in  Federal  equity 
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courta  In  November,  1912,  the  Supreme  Ck>urt  promulgated  the  first  revision 
of  equity  rules  of  Federal  courts  within  the  last  50  years.  There  are  many 
changes  designed  to  simplify  procedure,  remove  delays,  and  reduce  costs. 
These  changes  are  in  response  to  intelligent  criticism,  general  dissatisfaction, 
and  the  manifest  inadequacy  of  the  prevailing  "  legal "  justice. 

"BT7I.E  78. — PRBUMIlfABT  INJUNCTIONS  AND  TEMPORABY  RE8TBAININO  0BDEB8. 

*'  No  preliminary  injunction  shall  be  granted  without  notice  to  the  opposite 
party.  Nor  shall  any  temporary  restraining  order  be  granted  without  notice 
to  the  opposite  party,  unless  it  shall  clearly  appear  from  specific  facts,  shown 
by  affidavit  or  by  the  verified  bill,  that  immediate  and  irreparable  loss  or  dam* 
age  will  result  to  the  applicant  before  the  matter  can  be  heard  on  notice.  In 
case  a  temporary  restraining  order  shall  be  granted  veitiiout  notice,  in  the  con- 
tingency specified,  the  matter  shall  be  made  returnable  at  the  earliest  possible 
time,  and  in  no  event  later  than  10  days  from  the  date  of  the  order,  and  shall 
take  precedence  of  all  matters,  except  older  matters  of  the  same  character. 
When  the  matter  comes  up  for  hearing  the  party  who  obtained  the  temporary 
restraining  order  shall  proceed  with  his  application  for  a  preliminary  injunc- 
tion, and  if  he  does  not  do  so  the  court  shall  dissolve  his  temporary  restraining 
order.  Upon  two  days'  notice  to  the  party  obtaining  such  temporary  restrain- 
ing order,  the  opposite  party  may  appear  and  move  the  dissolution  or  modifi- 
cation of  the  order,  and  in  that  event  the  court  or  judge  shall  proceed  to  hear 
and  determine  the  motion  as  expeditiously  as  the  ends  of  juatice  may  require. 
Every  temporary  restraining  order  shall  be  forthvdth  filed  in  the  clerk's  office." 

While  this  'is  a  step  in  the  right  direction  and  indicates  a  tendency  to  con- 
form to  the  newer  standards  of  social  justice,  yet  it  by  no  means  removes  the 
causes  of  the  injustice  against  which  the  workingmen  of  the  country  protest 
The  root  of  the  evil  is  something  far  more  fundamental — it  lies  in  the  tradi- 
tional element  of  the  courts.  The  judges  who  occupy  the  bench,  who  are  inter- 
preting and  applying  our  laws,  have  been  too  generally  imbued  with  the  indi- 
vidualistic philosophy  of  the  eighteenth  century.  They  have  not  been  aware 
of  the  social  and  industrial  changes  that  make  mere  legal  justice  inadequate. 
Legal  justice  aims  to  secure  to  the  individual  freedom  of  contract,  right  of  self- 
development,  and  assertion  of  the  claims  of  self,  or,  as  Spencer  stated  the  ideal, 
"the  liberty  of  each  limited  only  by  the  liberty  to  all."  There  is  not  an  ob- 
serving man  or  woman  in  the  world  to-day  but  knows  what  a  mockery  of  justice 
it  is  to  accord  the  same  "  freedom  of  contract "  to  the  poor  workingman  as  to 
the  millionaire  employer.  The  workman  who  receives  $3  per  day  may  have  the 
same  right  to  sue  in  the  court  as  the  man  whose  income  is  $1,000  a  day,  but 
it  does  not  Insure  or  secure  him  justice.  Legal  justice  does  not  insure  social 
justice. 

The  change  labor  aims  to  eflTect  in  the  courts  is  to  infuse  into  legalism  ideals, 
interpretations,  and  a  conscience  that  are  social.  Prof.  Roscoe  Pound  defines 
the  social  formula  of  justice  as  an  attempt  to  secure  indiviual  interests  because, 
and  to  the  extent  that,  they  are  social;  those  individual  interests  are  social 
that  conduce  general  security — security  of  institutions  and  general  moral  and 
social  life  of  individuals.  This  is  the  ideal  labor  and  all  liberty-loving  citizens 
would  infuse  into  the  equity  courts,  that  they  shall  turn  from  their  ancient  idea 
of  property  rights  which  confiicts  with  social  justice  and  human  life  and 
welfare. 

The  equity  courts  without  law  have  unwarrantedly  extended  their  jurisdic- 
tion from  protecting  property  and  property  rights  from  immediate  and  irrep- 
arable injury  until  under  Uie  guise  of  protecting  these,  workingmen  have 
been  forbidden  to  strike,  forbidden  to  walk  on  public  highways,  forbidden 
(in  advance)  to  speak  or  write  on  subjects  affecting  their  vital  rights  and 
interests.  Since  the  judges  who  "made"  these  laws  also  try  without  jury 
Intervention  and  fix  the  punishment  of  those  whom  they  accuse  of  violating 
them,  quick  and  sure  penalties  follow  violations.  Accordingly  judge-made  law 
and  equity  judges  are  feared  and  distrusted,  as  their  arbitrary  commands 
partake  of  the  effectiveness  of  those  of  an  irresponsible  despot.  Government 
by  Injunction  has  become  a  serious  menace  to  political  and  Industrial  freedom. 
The  principle  and  the  practice  are  wrong,  and  are  destructive  of  government  by 
law.  The  precedent  once  established,  unless  checked,  will  prove  subversive 
to  free  institutions  and  ideals.  As  the  New  York  Times  truly  says  In  regard 
to  Interference  with  the  work  of  the  jury :  "  It  makes  no  difference  whether 
the  prosecution  is  suspended,  in  kindness  to  the  defendants  or  with  the  Intention 
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of  severity.  The  thing  which  matters  is  the  substitution  of  individual  discre- 
tion either  way  for  the  findings  of  a  jury.  ♦  •  •  The  country  is  weary  of 
decisions  of  courts  of  equity,  not  because  the  decisions  are  wrong,  but  because 
they  are  decisions  merely  of  law,  and  leave  the  facts  disputable.  •  ♦  • 
With  all  their  faults  there  is  no  substitute  for  laws  and  courts  which  a  free 
people  will  endure." 

Not  only  is  the  principle  wrong  but  many  regulations  arbitrarily  made  by 
equity  judges  have  been  contrary  to  the  commonest  precepts  of  justice,  and  out 
of  harmony  with  industrial  conditions.  They  established  and  insist  upon  main- 
taining the  theory  of  extending  the  equity  process  to  include  well-nigh  every- 
thing that  would  facilitate  the  conduct  of  business — ^good  will,  the  right  to  do 
business,  a  property  right  in  patronage,  in  labor  power  All  these  are  property 
and  property  rights,  they  claim,  and  yet  who  among  employers  includes  this 
same  '*  property  "  when  the  matter  of  taxation  arises? 

In  addition  attention  is  called  to  thefact  that  the  new  rule  adopted  by  the 
Supreme  Ck)urt  in  no  way  changes  the  practice  of  the  courts  by  which  they 
have  extended  the  equity  process,  from  protecting  property  and  property  rights, 
to  apply  to  personal  rights  and  to  the  regulations  of  personal  relations  between 
man  and  man.  Particularly  is  this  true  when  the  personal  relations  involved 
are  those  of  workmen  and  employers  engaged  in  any  dispute  relative  to  wages, 
hours,  conditions  of  employment,  or  a  supposed  vested  interest  in  patronage. 

All  these  intangible  things  indissolubly  associated  with  personality  are  what 
we  would  safeguard  from  regulation  by  judicial  discretion.  And  they  must  be 
protected  if  the  workers  are  to  retain  the  rights  of  free  men.  The  changes  In 
equity  practice  does  not  guarantee  this  freedom.  There  is  some  advantage  in 
being  warned  that  on  a  certain  day  we  will  be  deprived  of  our  rights — ^at 
least  It  Is  better  than  having  them  taken  without  warning.  But  the  legislation 
labor  is  seeking  and  the  only  reform  satisfactory  to  the  workers  will  secure 
them  real  equality  with  all  citizens  and  laws  made  only  by  representatives 
responsible  to  the  people. 

GOVKRNMF.NT  BY   INJUNCTION — ^THE  MiSUSE  OF  THE  EQUITY   POWEB. 

[By  Andrew  Furuseth.1 

The  modem  use  of  the  writ  of  injunction,  especially  In  labor  disputes.  Is 
revolutionary  and  destructive  of  popular  government. 

Our  Government  was  designed  to  be  a  government  by  law,  said  law  to  be  en- 
acted by  the  legislative  branch,  construed  by  the  judiciary,  and  administered  by 
the  executive. 

An  Injunction  Is  "an  extraordinary  writ  Issued  out  of  equity  enjoining  a 
threatened  Injury  to  property  or  properly  rights,  where  there  Is  not  a  plain, 
adequate,  and  complete  remedy  at  law." 

The  definition  of  equity  Is  "  the  application  of  right  and  justice  to  the  legal 
adjustment  of  dlfl'erences  where  the  law  by  reason  of  Its  universality  Is  defi- 
cient," or  '*  that  system  of  jurisprudence  which  comprehends  every  matter  of  law 
for  which  the  common  law  provides  no  remedy  <  •  ♦  springing  originally 
from  the  royal  prerogative,  moderating  the  harshness  of  the  common  law  ac- 
cording to  good  conscience."  In  other  words,  It  Is  the  exercise  of  power  accord- 
ing to  the  judgment  and  conscience  of  one  man. 

it  was  for  this  reason  that  in  GreAt  Britain,  whence  the  United  States  derives 
Its  system  of  equity,  as  well  as  of  law,  the  equity  power  was  limited  to  the 
protection  of  property  or  property  rights,  and  In  such  cases  only  where  there 
was  no  remedy  at  law;  the  words  adequate  and  complete  have  been  added  hero. 

When  the  courts  of  equity  take  jurisdiction  over  and  Issue  injunctions  in 
labor  disputes  they  do  so  to  protect  business,  which,  under  late  rulings  by  sev- 
eral courts,  Is  held  to  be  property.  These  rulings  are  disputed  and  condemned 
by  other  courts,  which  hold  that  relations  between  employers  and  employee*, 
between  buyer  and  seller,  are  personal  relations,  and  as  such.  If  regulated  at  all. 
are  regulated  by  statute  or  common  law  only.  If  the  latter  contention  be  right, 
and  of  this  we  believe  there  can  be  no  question,  the  ruling  that  makes  business 
property,  or  the  right  to  carry  on  or  continue  In  business  a  property  right,  is 
revolutlonarv  and  must  lead  to  a  complete  change,  not  only  In  our  Industrial, 
but  In  our  political  life.  If  the  court  of  equity  be  permitted  to  regulate  personal 
relations.  It  will  gradually  draw  to  Itself  all  legislative  power.  If  it  be  per- 
mitted to  set  aside  or  to  enforce  law.  It  will  ultimately  arrogate  to  Itself  juris- 
diction now  held  by  the  law  courts  and  abolish  trial  by  jury. 
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The  Constitution  confers  equity  power  upon  the  courts  by  stating  that  they 
Bhail  have  Jurisdiction  in  law  and  in  equity  in  the  same  way  that  it  makes  It 
their  duty  to  issue  the  writ  of  habeas  corpus,  and  in  substantially  the  same 
way  as  it  provides  for  trial  by  Jury.  £>iuity  power  came  to  us  as  it  existed  in 
England  at  the  time  of  the  adoption  of  our  Constitution,  and  it  was  so  limited 
and  defined  by  English  authorities  that  our  courts  could  not  obtain  Jurisdiction 
in  iabor  disputes  except  by  the  adoption  of  a  ruling  that  business  is  property. 
If  business  be  property  in  the  case  of  a  strike  or  boycott,  and  can  therefore  be 
protected  by  the  equity  court  against  dimunition  of  its  usual  income,  caused 
by  a  strike  or  boycott  conducted  by  the  working  people,  then  it  necessarily 
must  be  property  at  other  times,  and  therefore  entitled  to  be  protected  against 
loss  of  income  caused  by  competition  from  other  manufacturers  or  business  men. 
Business  and  the  income  from  business  would  become  territorial  and  would  be 
in  the  same  position  as  land  and  the  income  from  land.  The  result  would  be 
to  make  all  competition  in  trade  unlawful;  it  would  prevent  anyone  from  en- 
gaging in  trade  or  manufacture  unless  he  comply  with  the  whims  and  fancies 
of  those  who  have  their  trade  or  means  of  production  already  established. 

No  one  could  enter  into  business  except  through  inheritance,  bequest,  or  sale. 

In  order  to  show  the  foUacy  of  this  new  definition  of  property  we  here  state 
the  accepted  legal  definition,  business,  and  lal>or : 

Definition  of  property, — Property  means  the  dominion  of  indefinite  right  of 
user  and  disposition  which  one  lawfully  exercises  over  particular  things  or 
subjects  and  generally  to  the  exclusion  of  all  others.  Property  is  ownership, 
the  exclusive  right  of  any  person  freely  to  use,  enjoy,  and  dispose  of  any  de- 
terminate object,  whether  real  or  personal.  (English  and  American  Encyclo- 
pedia of  Law.) 

Proi)erty  is  the  exclusive  right  of  possession,  enjoying,  and  disposing  of  a 
thing.     (Century  Dictionary.) 

A  right  imparting  to  the  owner  a  power  of  indefinite  user,  capable  of  being 
transmitted  to  universal  successors  by  way  of  descent,  and  imparting  to  the 
owner  the  power  of  disposition  from  himself  and  his  successors.  (Austin, 
Jurisprudence.) 

The  sole  and  desfxitic  dominion  which  one  claims  and  exercises  over  the 
external  things  of  the  world  in  total  exclusion  of  the  right  of  any  other  indl- 
\idual  in  the  world.     ( Blackstone. ) 

It  will  be  seen  that  property  is  products  of  nature  or  of  labor,  and  that  the 
essential  element  is  that  it  may  be  disposed  of  by  sale,  be  given  away,  or  In 
any  other  way  transferred  to  another. 

There  is  no  distinction  in  low  between  property  and  property  rights. 

From  these  definitions  it  is  plain  that  labor  power  or  patronage  can  not  be 
property,  but  aside  from  this  we  have  tlie  thirteenth  amendment  to  the  Consti- 
tution, prohibiting  slavery  and  involuntary  servitude. 

Labor  power  can  not  be  property,  because  it  can  not  be  separated  from  the 
laborer.  It  is  personal.  It  grows  with  health,  diminishes  in  sickness,  and 
ceases  at  death.    It  is  an  attribute  of  life. 

The  ruling  of  the  court  makes  of  the  laborer  a  serf,  of  patronage  an  evidence 
of  servitude,  by  assuming  that  one  may  have  a  property  right  in  the  labor  or 
patronage  of  another. 

Definition  of  business. — That  which  occupies  the  time,  attention,  and  labor 
of  men  for  the  purpose  of  livelihood  or  profit;  that  which  occupies  the  time, 
attention,  and  labor  of  men  for  the  purpose  of  profit  and  improvement.  (Ameri- 
can and  English  Encyclopedia  of  Law.) 

That  which  busies  or  that  which  occupies  the  time,  attention,  or  labor 
of  one,  as  his  principal  concern,  whether  for  a  longer  or  shorter  time. 
(Webster's  Dictionary.) 

Definition  of  labor, — ^Physical  or  mental  effort,  particularly  for  some  useful 
or  desired  end.  Exertion  of  the  powers  for  some  end  other  than  recreation 
or  sport.     (CJentury  Dictionary.) 

It  will  be  seen  from  the  above  definition  that,  while  there  is  a  fundamental 
difference  between  property  and  business,  there  is  none  at  all  between  business 
and  labor,  so  that  If  business  be  proi)erty  so  is  labor,  and  if  the  earning  power 
of  business  can  be  protected  by  equity  power  through  injunction  so  can  the 
earning  power  of  labor — in  other  words,  the  laborer  may  obtain  an  injunction 
against  a  reduction  of  his  wages,  or  against  a  discharge,  which  would  stop 
the  wages  entirely. 
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If  this  new  definition  of  property/  by  including  therein  businefis  and  labor, 
be  accepted,  then  the  Judge  sitting  in  equity  becomes  the  irresponsible  master 
of  all  men  who  do  business  or  who  labor. 

We  contend  that  equity,  power,  and  Jurisdiction — discretionary  government  by 
the  Judiciary — for  well-defined  purposes  and  within  specific  limitations  granted 
to  the  courts  by  the  Constitution  has  been  so  extended  that  it  is  invading  the 
field  of  government  by  law  and  endangering  constitutional  liberty — that  is,  the 
personal  liberty  of  the  individual  citizen. 

As  government  by  equity  (personal  government)  advances  republican  govern- 
ment (government  by  law)  recedes. 

We  have  escaped  from  despotic  government  by  the  King.  We  realized  that, 
after  all,  he  was  but  a  man.  Are  we  going  to  permit  the  growing  up  of  a  des- 
potic government  by  the  Judges?    Are  not  they  also  men? 

The  despotism  of  one  can  in  this  sense  be  no  better  than  the  despotism  of 
another.  If  we  are  to  preserve  "  government  of  the  people,  by  the  people,  and 
for  the  people,"  any  usurpation  by  the  Judiciary  must  be  as  sternly  resisted  as 
usurpation  by  the  Executive. 

What  labor  is  now  seeicing  is  the  assistance  of  all  liberty-loving  men  in  restor- 
ing the  common-law  definition  of  property  and  in  restricting  the  Jurisdiction  of 
the  equity  courts  in  that  connection  to  what  it  was  at  the  time  of  the  adoption 
of  the  institution. 

A  bill  has  been,  and  now  is,  before  Congress  for  this  purpose.  We  ask  your 
careful  consideration  of  the  reasons  for  this  bill  and  of  the  bill  itself  and  your 
assistance  in  inducing  Congress  to  make  it  a  law. 

The  following  letter,  when  received  from  Mr.  Gompers,  was  or- 
dered inserted:     . 

Amebican  Federation  of  Labor, 
Washington^  D.  (7.,  January  21^  191S, 
Hon.  Elihii  Root, 

Chairman  Suhcom/rmttee  of  Senate  Corwmiitee  on  Jvdiciary^ 
Waahingtor^  D.  C. 

Dear  Sir:  On  January  10,  1913,  at  the  time  when  I  appeared  be- 
fore your  committee  in  behalf  of  the  Clayton  injunction  limitation 
bill,  H.  R.  23635,  and  toward  the  close  of  the  hearing,  you  made  the 
following  request: 

Mr.  Gompers,  when  you  send  in  the  memorandum  of  cases  that  we  were 
speaking  of  n  few  moments  ago,  will  you  have  a  specification  of  cases  also  upon 
the  various  subdivisions  of  the  concluding  section  of  this  bill?  The  first  part 
of  the  bill  relates  to  procedure,  and  the  last  paragraph  enumerates  a  number  of 
prohibitions  relating  to  the  objects  as  to  which  an  injunction  may  be  issued, 
and  I  think  it  would  be  very  useful  If  there  could  be  a  reference  to  the  cases 
In  which  injunctions  have  been  granted  in  contravention  of  the  rules  which  this 
last  paragraph  seeks  to  have  incorporated  into  law.    I  will  separate  these. 

First.  Injunctions  prohibiting  any  person  or  persons  from  terminating  any 
relation  of  employment,  or  from  ceasing  to  perform  any  work  of  labor. 

Second.  Injunctions  restraining  or  prohibiting  a  person  or  persons  from  rec- 
ommending, advising,  or  persuading  others  by  peaceful  means  so  to  do. 

Third.  Injunctions  prohibiting  any  i)erson  or  persons  from  attending  at  or 
near  a  house  or  place  where  any  person  resides  or  works,  or  carries  on  business, 
or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or  communicating  in- 
formation, or  peacefully  persuading  any  person  to  work  or  to  abstain  from 
working. 

Fourth.  Injunctions  prohibiting  any  person  or  persons  from  ceasing  to  pat- 
ronize or  to  employ  any  party  to  such  dispute. 

Fifth.  Injunction  prohibiting  any  person  or  persons  from  recommending,  ad- 
Tising,  or  persuading  others  by  peaceful  means  so  to  do. 

Sixth.  Injunctions  prohibiting  any  person  or  persons  from  paying  or  giving 
to  or  withholding  from  any  person  engaged  in  such  dispute  any  strike  benefits 
or  other  moneys  or  things  of  value. 

Seventh.  Injunctions  prohibiting  any  person  or  persons  from  peaceably  assem- 
bling at  any  place  in  a  lawful  manner  and  for  lawful  purposes. 
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Eightb.  Injunctions  prohibiting  any  person  or  persons  from  doing  any  act  or 
thing  which  might  lawfully  be  done  in  the  absence  of  such  dispute  by  any  party 
thereto. 

My  idea  is  that  those  specific,  concrete  cases  will  exhibit  the  evils,  if  evils 
there  be,  which  you  seek  to  have  remedied  by  this  legislation. 

In  accord  with  your  specific  requests,  I  furnish  you  herev^ith  two 
lists,  one  giving  citations  with  extracts  from  the  syllabus  of  several 
notable  injunctions  that  have  been  issued  by  circuit  courts  of  the^ 
United  States  since  the  first  was  issued  by  Judge  Beattie  in  the  cele- 
brated Coeur  d'Alene  case,  up  to  and  including  the  Illinois  Central 
Railroad  v.  International  Association  of  Machinists,  October,  1911,. 
case.    The  second  list  contains  citations,  but  no  svUabus. 

You  will  observe  from  the  extracts  herewith  furnished  that  most,. 
if  not  all,  of  the  cases  cited  show  an  interference  by  the  courts  with 
the  personal  rights  of  workmen  from — 

1.  Persuading. 

2.  Inducing. 

3.  Right  of  association. 

4.  The  right  to  quit. 

5.  Right  to  pay  strike  benefits. 

6.  Right  to  free  locomotion. 

7.  Right  of  being  at  or  near  a  public  place. 

8.  Right  of  peacefully  communicating  information. 

9.  Ri^ht  of  peaceable  assemblage. 

10.  Right  01  patronizing  or  employing  other  parties  to  aid  in  in- 
dustrial disputes. 

11.  Right  of  free  speech. 

12.  Right  of  free  press. 

We  hold  and  contend  that  courts  of  equity  undoubtedly  transcend 
their  power  when  they  seek  by  means  of  tne  writ  of  injunction,  which 
is  not  based  upon  any  statutory  provisions  of  law  as  known  in  the 
United  States,  to  interfere  with  the  personal  rights  of  men,  espe- 
cially when  such  personal  rights  are  not  interfered  with  under  any 
other  circumstances  but  only  when  industrial  disputes  are  being 
waged  between  employers  ana  employees. 

I  have  only  dted  a  few  of  the  particular  injunctions  that  have  been 
issued  by  courts  in  such  labor  disputes,  but  I  think  the  list  contains, 
enough  to  convince  you  that  our  rights  as  workingmen  have  been 
seriously  interfered  with,  and  that  we  are  in  every  way  justified  to 
seek  concrete  specific  statutory  legislation  which  will  prevent  Federal 
courts  in  future  from  exceeaing  the  definite  written  provisions  of 
law. 

If  course,  you  know  that  the  State  courts  followed  the  examples 
of  the  Federal  courts,  and  in  many  cases  they  have  issued  injunctions 
at  chambers  on  the  presentation  of  complaint  and  at  the  request  of 
employers  without  even  taking  the  time  to  examine  the  hearing  of 
sudi  complaint  and  without  so  much  as  reco^izing  equal  justice  in 
the  form  of  allowing  the  enjoined  of  having  an  opportunity  to 
answer. 

I  think,  with  this  list  and  these  few  observations,  in  addition  to 
our  arguments  before  your  honorable  committee,  that  you  will  be  per- 
suaded as  to  the  justification  of  our  position  and  grant  the  working- 
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men  of  the  United  States  the  rights  to  which  we  believe  they  are 
justly  and  lawfully  edtitled. 
Yours,  very  truly, 

Saml.  Gohpers, 
President  American  Federatiani  of  Labor, 


INJUNCTION   PROCEEDINGS   INSTITUTED  BY  THE   UNITED   STATES 

COURTS. 

List  No.  1, 

U)  1893.    February  9.    C.  C.  E.  D.  Louisiana.    54  Fed.  Rep.,  40.    BUndeU  et 

al.  V.  Hagan  et  al. 

Syllahus,  S. — Evidence  that  by  reason  of  the  action  of  a  combination  of  per- 
tsons  the  crew  left  complainants'  ship  as  she  was  about  to  sail,  and  that  another 
crew  could  not  be  procured  for  nine  days,  and  then  only  with  the  assistance  of 
the  police  authorities  and  the  protection  of  a  restraining  order,  while  other 
vessels  in  the  vicinity  had  no  difficulty  in  getting  crews,  is  sufficient  to  authorize 
the  court  to  enjoin  interference  with  the  business  of  the  complainants  by  such 
combination,,  pendente  lite. 

<2)  1893.    March  25.    C.  C.  E.  D.  Louisiana.    54  Fed.  Rep.,  994.     United  States 
V,  Workmen's  Amalgamated  Council  of  New  Orleans  et  al. 

Syllabus,  3. — The  act  declaring  illegal  **  every  contract  or  combination  In  the 
form  of  trusts  or  otherwise  in  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations"  (26  Stat.  L.,  p.  209)  applies  to  combinations 
of  laborers  as  well  as  capitalists. 

(8)  1894.    April  6.    C.  C.  E.  D.  Wisconsin.    00  Fed.  Rep.,  803.     Farmers'  Loan 
&  Trust  Co.  V,  The  Northern  Pacific  Railroad  Co.  et  al. 

Syllabus,  i,  2,  3. — (1)  Equity  Jurisdiction — Conspiracies. 

The  court  of  equity  having  charge  of  the  railroad  through  its  receivers,  has 
authority  to  restrain  the  formation  and  exclusion  of  a  conspiracy  among  the 
employees  to  quit  the  service  in  a  body,  with  the  design  and  intent  to  cripple 
the  property  in  their  custody  or  embarrass  the  operation  of  the  raUroad. 

(2)  Conspiracies — ^Act  of  Congress. 

There  is  nothing  in  the  act  of  Congress  entitled  "An  act  to  legalize  the  incor- 
l)oration  of  national  trades  unions"  (24  Stat,  c.  567)  to  countenance  the  idea 
that  it  so  changes  the  common  law  as  to  authorize  combinations  and  con- 
spiracies of  interstate  employees  to  quit  the  service  in  a  body,  with  the  design 
and  intent  to  cripple  the  property  in  their  custody  or  embarrassing  the  opera- 
tion of  the  road,  with  the  ulterior  purpose  of  enforcing  a  demand  against  the 
masters. 

(3)  Same — Definition  of  strike — Injunction. 

A  strike  is  a  combination  among  workmen  to  compel  the  master  to  the  con- 
cession of  a  cetrain  demand  by  preventing  the  conduct  of  his  business  untU 
compliance  with  the  demand.  The  concerted  cessation  of  work  is  but  one  of 
and  the  least  efl'ec^tive  of  the  means  to  the  end;  the  intimidation  of  others  from 
engaging  in  the  service,  the  interference  with  and  the  disabling  and  destruction 
of  property  and  resort  to  actual  force  and  violations  when  necessary  to  the 
accomplishment  of  the  end  being  the  other  and  more  effective  means  employed. 
Such  a  strike  is  unlawful,  and  a  Federal  court  having  charge  through  its  re- 
ceivers of  the  interstate  railroad  had  Jurisdiction  to  enjoin  the  executive  heads 
of  the  various  organizations  of  railroad  employees  from  ordering  a  strike  upon 
the  roads. 

(4)  1894.    June  30.    C.   C.    S.   D.   California.    62  Fed.   Rep.,   796.     Southern 

California  Railway  v,  Rutherford  et  al. 

Syllabus, — Injunction — Performance  of  duty  by  employees. 

Where  employees  of  a  railroad  company,  though  remaining  In  Its  employ- 
ment, refuse  to  i>erform  their  duties  of  operating  its  trains  so  long  as  Pullman 
cars  are  hauled,  though  the  company  is  bound  by  contract  to  carry  them,  thus 
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Interrupting  interstate  commerce  and  the  transmission  of  mails,  and  subject- 
ing the  company  to  suits  and  great  and  Irreparable  damage,  injunction  will 
issue  requiring  them  to  perform  their  duties  during  their  continuance  in  the 
company's  employment 

(5)     1894.    April  30.    C.  G.  S.  D.  Ohio,  N.  D.    62  Fed.  Rep.,  069.    Thomas  v. 

Cincinnati  N.  O.  &  T.  P.  Ry.  Co. 

<6)  1894.    July  13.    C.  C.  S.  D.  Ohio,  W.  D.    62  Fed.  Rep.,  803.    Thomas  v. 

Cincinnati  N.  O.  &  T.  P.  Ry.  Co.,  in  re  Phelan. 

The  basic  principle  upon  which  the  men  herein  described  are  held  to  labor, 
and  one  man  punished  as  for  contempt  of  court  for  advising  them  to  quit  worlc, 
seems  to  be  that  the  railroad  was  held  to  have  a  property  right  in  the  labor 
power  of  the  men. 

(7)  1897.    August  21.    C.  C.  D.  West  Virginia.    82  Fed.  Rep.,  41.    Mackall  v. 

Ratchford  et  al. 

8yllabu8,  1, — Injunction — Marching  on  highway — Intimidating  employees — 
Contempt. 

An  injunction  was  granted  and  served  on  defendants,  restraining  them  and 
all  others  from  in  any  way  interfering  with  the  management,  operation,  or 
conducting  of  the  mines  named  in  the  bill,  either  by  menaces,  threats,  or  in- 
timidation of  any  character,  used  to  prevent  the  employee  of  said  mines  from 
going  to  and  from  same,  or  from  engaging  in  their  usual  business  of  mining. 
Defendants  joined  a  body  of  over  200  striking  miners,  and  marching  with 
music  and  banners,  passed  one  of  said  mines  and  the  homes  of  the  miners 
working  therein,  marching  and  countermarching  for  three  days  along  the 
public  highway  between  the  mine  and  the  homes  of  the  miners,  halting  In 
front  of  the  mine,  and  taking  the  position  on  each  side  of  the  rond  which  the 
miners  must  cross  in  getting  to  and  from  the  mine,  before  daylight  and  late 
at  night,  at  the  time  when  such  miners  were  going  to  and  from  their  work. 
The  avowed  object  of  the  strikers  was  to  influence  the  miners  to  join  in  the 
strike,  and  this  marching  and  halting  in  front  of  the  mine  were  with  the  evi- 
dent intent  to  accomplish  this  object  by  intimidation,  and  some  miners  were 
thereby  intimidated  and  kept  away  from  their  work.  Held,  that  defendants 
were  guilty  of  contempt. 

(8)  1902.    July  24.    C.  C.  N.  D.  West  Virginia.    116  Fed.  Rep.,  610.    United 

States  ex  re.  Guaranty  Trust  Co.  of  New  York  v.  Haggarty  et  al. 

SyUahuSj  /,  2,  5. — (1)  Injunctions — Grounds — ^The  combination  to  induce 
strikes. 

The  i)ower  of  a  conn  of  equity  may  be  invoked  to  restrain  and  Inhibit  by 
injunction  a  combination  which  Is  formed  to  Induce  employees  who  are  not 
dissatisfied  with  the  terms  of  their  employment  to  strike  for  the  purpose  of 
inflicting  injury  and  damage  upon  the  employers. 

2.  Same. 

While  employees  have  the  right  to  quit  their  employment  whenever  they 
desire,  unless  contractual  relations  exist  between  them  and  their  employers, 
which  should  control  such  right,  the  action  of  the  third  persons,  having  no 
interest  In  the  contracts  between  workmen  and  their  employers,  in  conspiring 
to  control  the  action  of  the  workmen  and  to  Induce  them  to  strike  by  means 
of  threats,  intimidation,  or  a  resort  to  any  other  modes  usually  employed  in 
such  cases  is  an  illegal  and  malicious  interference  with  the  employer's  busi- 
ness, which  a  court  of  equity  may  properly  enjoin  where  it  is  necessary  to  pre- 
vent irreparable  injury. 

3.  Same — ^Violation — Contempt  of  court. 

Defendants  who  were  alleged  to  be  unlawfully  Interfering  with  the  business 
of  a  coal  company  and  Its  employees  by  attempting  to  Incite  the  latter  to  strike 
and  were  enjoined  from  assembling  together,  in  camp  or  otherwise,  at  or  near 
the  mines  of  the  company  or  at  or  so  near  the  residences  of  Its  employees,  as  to 
disturb,  alarm,  or  Intimidate  such  employees,  so  as  to  prevent  them  from  work- 
ing in  the  mines  or  to  prevent  or  Interfering  with  them  In  passing  to  or  from 
their  work  at  the  mines  or  In  otherwise  Interfering  with  them  as  the  employees 
of  the  company.  After  being  served  with  the  Injunction,  defendants  assembled 
and  held  an  open-air  meeting  within  1,000  feet  from  the  opening  of  the  mine 
and  within  300  to  400  from  the  residence  of  the  miners  and  in  plain  view  of 
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both.  It  was  also  near  where  the  miners  were  obliged  to  pass  in  going  to  and 
from  their  work  and  150  feet  from  the  company's  prox)erty.  At  such  meeting 
violent  speeches  were  made  by  defendants,  in  which  they  stated  thnt  the  injunc- 
tion did  not  amount  to  anyttiing  and  would  not  stop  tiiem;  that  if  they  were 
arrested,  others  would  take  their .  places ;  and  they  criticized  the  court  for 
granting  an  injunction,  suiting  that  the  Judge  was  a  tool  of  the  company  and 
no  attention  should  be  paid  to  his  order,  but  that  the  miners  should  be  made 
to  lay  down  their  tools  and  come  out.  It  was  shown  that  such  meeting  dis- 
turbed the  miners,  who  were  afraid  of  violence  and  that  tlie  works  would  be 
blown  up;  that  they  had  no  disagreement  with  their  employer  und  a  lai-ge 
majority  of  them  did  not  desire  to  strike,  but  many  said  they  would  quit  work 
unless  they  could  be  protected.  Held,  that  such  action  by  defendants  was  a 
violation  of  the  injunction  and  a  contempt  of  court 

(9)  1903.    June  22.    O.  O.  D.  Minnesota,  fifth  division.    123  Fed.  Rep.,  636^ 

Knudsen  et  al.  v,  Benn  et  al. 

Injunction — Labor  strikes — Interferences  with  interstate  commerce. 

Employees  who  have  quit  their  employment,  have  no  further  interest  in  the 
business  of  their  former  employer  and  no  lawful  right  to  interfere  with  such, 
business  by  attempting  to  compel  or  induce  other  employees  to  leave  his  service 
and  violate  their  contract  by  means  of  threats,  force,  intimidation,  violation  or 
abuse  or  persuasion ;  and  where  the  business  is  the  handling  of  property  while 
in  course  of  transportation,  as  a  subject  of  interstate  commerce,  and  it  is 
stopped  or  obstructed  by  such  action  on  the  part  of  defendants,  the  continuance 
of  such  interference  will  be  enjoined  by  a  Federal  court. 

(10)  1903.    August  17.    C.  C.  E.  D.  Missouri.    124  Fed.  Rep..  246.    Boyer  et  al- 

V.  Western  Union  Telegraph  Co. 

Syllabus,  i,  2,  3,  4>  5. — (1)  Master  and  servant — Right  to  discharge. 
In  the  absence  of  a  contract  for  emi)loyment  for  a  definite  time  an  employer 
has  the  right  to  discharge  his  employee  without  notice  at  any  time. 

(2)  CJonspiracy  to  destroy  labor  union. 

As,  in  the  absence  of  contract  for  employment  for  a  definite  period,  the  em- 
ployer may  discharge  his  employees  at  any  time,  for  any  reason  or  for  no 
reason,  there  can  be  no  such  thing  as  an  unlawful  conspiracy  to  destroy  the 
labor  union  by  discharging  its  members  or  refusing  to  employ  them. 

(3)  Same — Bill  for  injunction — Conclusions  of  law. 

An  allegation  in  a  bill  by  members  of  a  labor  union  for  an  injunction,  that 
defendant,  its  officers  and  agents,  have  unlawfully  combined  and  confederated 
together  to  destroy  the  union  and  by  threats,  intimidation,  and  coercion,  and 
otherwise,  are  interfering  with  plaintiffs,  and  that  others  of  their  employees 
have  united  with  the  union  and  are  seeking  to  prevent  those  discharged  from 
obtaining  employment,  contains  only  conclusions  of  law. 

(4)  Same — Breach  of  contract  of  employment — Equitable  relief. 

The  remedy  for  a  discharge  from  employment  is  at  law  for  breach  of  contract 
and  not  in  equity  to  enjoin  the  discharge. 

(5)  Same— Right  to  blacklist 

An  employer,  having  discharged  employees  for  belonging  to  a  labor  union, 
has  the  right  to  keep  a  book  containing  their  names,  showing  the  reason  of 
their  discharge,  and  to  invite  inspection  thereof  by  other  employers,  even  though 
the  latter,  therefore,  refuse  to  hire  the  discharged  employees. 

(11)  1907.    October  21.    C.  C.  S.  D.  Ohio.    156  Fed.  Rep.,  72.    A.  R.  Barnes  & 

Co,  et  al.  V,  Berry  et  al. 

Syllabus f  6. — Held,  to  justify  an  injunction  restraining  the  officers  of  the 
union  from  demanding  a  modification  of  the  existing  contract,  from  calling,  in- 
stituting, or  inciting  strikes  because  of  the  refusal  of  the  members  of  the 
Typothetee  to  institute  an  eight-hour  day  and  a  closed  shop,  from  arranging  for 
a  referendum  vote  of  the  employees  on  the  subject  of  instituting  strikes  and 
from  paying  strike  benefits. 

(12)  1909.     September  21.     C.  C.  N.  D.  West  Virginia.     172  Fed.  Rep..  963. 

Hitcbman  Coal  &  Coke  Co.  t\  Mitchell  et  al. 

Syllabus,  i,  2. — (1)  Trade  unions — Labor  organizations — Legality  and  rights. 

A  voluntary  association  of  workingmen,  whether  secret  or  not,  for  the  mutual 

benefit  of  its  members  is  lawful,  if  the  purposes  they  seek  to  attain  and  the 
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means  employed  to  that  end  are  peaceable  and  lawful,  and  among  the  rights  of 
Its  members  Is  that  of  collectively  and  peaceably  leaving  the  service  of  their 
employer  when  the  terms  thereof  become  unsati^actory  to  them,  and  also  the 
right  onder  ordinary  circumstances  to  solicit  other  workingmen  to  Join  their 
association  by  reason,  argument,  nnd  persuasion. 

(2)  Injunction — Combinations — Interference  with  contract  by  third  persons. 

An  employer  and  its  employees  may  lawfully  (contract  with  respect  to  the 
terms  of  the  employment,  and  as  incidental  thereto,  that  the  employees  shall 
not  Join  a  labor  union  and  the  employer  shall  not  employ  union  men,  and  when 
such  a  contract  has  been  made  a  combination  between  officers  or  members 
of  the  labor  union  to  induce  either  party  to  violate  the  contract,  with  which 
they  had  no  rightful  concern,  constitutes  unlawful  conspiracy,  to  restrain  the 
carrying  out  of  which  the  other  party  is  entitled  to  an  injunction. 
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List  No.  2. — Citations  Without  Syllabus. 

1902.  November  8.  C.  C.  D.  Nebrnska.  120  Fed.,  102.  Union  Pacific 
R.  R.  Co.  t?.  Ruef  et  al. 

1903.  April  1.  C.  C.  E.  D.  Missouri,  E.  D.  121  Fed.,  564.  Wabash  R.  R. 
Ck>.  V,  Hanahan  et  al. 

1903.  May  11.    Mobile  &  Ohio  R.  R.  v.  E.  E.  Clark  et  al. 

1904.  September  27.    Newport  Iron  &  Brass  Foundry  t?.  Moulders*  Union. 

1905.  July  1.  C.  C.  N.  D.  California.  139  Fed.,  71.  I>oewe  et  al.  v,  Cali- 
fornia State  Federation  of  I^bor. 

1905.  July  3.    Armstrong  Cork  Co.  v.  Anheuser-Busch. 

1005.  July  10.    C.  C.  S.  D.  Iowa,  E.  D.    A.,  T.  ft  S.  F.  R.  R.  Co.  v.  Gee. 

1905.  July  15.    139  Fed.,  693.    Kemmerer  v.  Haggerty. 

1906.  January  30.    Pope  Motor  Car  Co.  v,  Stitart. 

1906.    November  7.    C.  C.  Md.  Ohio,  W.  D.    150  Fed.,  148.    Pope  Motor 

Car  Co.  V.  Keegan. 
1906.    November  7.     C.  C.  N.  D.  California.     149  Fed.,  577.     Hammond 

Lumber  Co.  v.  Sailors'  Union  of  the  Pacific. 

1906.  December  11.  C.  C.  E.  D.  Wisconsin.  150  Fed.,  155.  Allis-Chal- 
mers  Co.  v.  Iron  Molders*  Union  125  et  al. 

1907.  July  2.    Central  District  &  Printing  Tel.  Co.  i?.  Kent. 

1907.  September  26.  C.  C.  N.  D.  West  Virginia.  156  Fed.,  173.  Na- 
tional Telephone  Co.  of  West  Virginia  v.  Kent. 

1907.  August  7.  C.  C.  D.  Montana.  156  Fed.,  809.  Rocky  Mountain 
Bell  Tel.  Co.  v.  Montana  Federation  of  Labor. 

1907.  October  17.  C.  C.  A.  eighth  circuit.  156  Fed.,  357.  Shine  v. 
Fox  Bros.  Mfg.  Co. 

1907.  October  21.  C.  C.  D.  Ohio,  W.  D.  156  Fed.,  72.  A.  R.  Barnes 
&  Co.  17.  Berry. 

1907.  December  13.  C.  C.  W.  D.  New  York.  158  Fed.,  690.  D.,  L.  & 
W.  R.  R.  Co.  r.  Switchmen's  Union  of  North  America. 

1908.  March  7.  C.  C.  D.  Nevada.  159  Fed.,  500.  Goldfield  Con.  Mines 
Co.  V.  Goldfield  Miners'  Union  220  et  al. 

1908.  October  9.  C.  C.  A.  seventh  circuit.  166  Fed.,  45.  Iron  Holders' 
Union  125  of  Milwaukee  v.  Allis-Chalmers  Co. 

1909.  May  25.  C.  C.  N.  D.  West  Virginia.  170  Fed.,  463.  Carter  et  al.  v. 
Fortney  et  al. 

1909.  September  9.  C.  C.  N.  D.  West  Virginia.  172  Fed.,  722.  Carter  v. 
Fortney  et  al. 

1909.  September  21.  C.  C.  N.  D.  West  Virginia.  172  Fed.,  963.  Hitch- 
man  Coal  &  Coke  Co.  r.  Mitchell. 

1910.  July.  C.  C.  S.  D.  New  York.  180  Fed.,  896.  Irving  et  al.  v.  Joint 
District  Council  of  New  York,  etc. 

1911.  April.  C.  C.  A.  eighth  circuit.  187  Fed.,  415.  Kolley  et  al.  v. 
Robinson  et  al. 

1911.  October  23.  C.  C.  E.  D.  Illinois.  190  Fed.,  910.  Illinois  Central 
R.  R.  V.  International  Assn.  of  Machinists. 


The  hearing  was  thereupon  adjourned. 
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SATURDAY,  FEBBUABT   15,   1913. 

Subcommittee  of  the  Committee  on  the  Judiciary, 

United  States  Senate, 

Washington^  Z>.  C. 

STATEMENT  OF  JAHES  A.  EMEKY,  IN  OPPOSITION  TO  THB 

BILL. 

Mr.  Chairman  and  gentlemen  of  the  committee,  I  represent  in 
opposition  to  this  measure  the  National  Association  of  Manufac- 
turers, composed  of  some  3,500  individuals,  firms,  and  corporations 
engaged  in  productive  industry  in  many  States  of  the  Union  and 
employing  between  2,000,000  and  2,500,000  of  men.  I  further  repre- 
sent a  great  body  of  merchants,  manufacturers,  contractors,  and 
private  citizens,  including  both  employers  and  employees  and  mem- 
bers of  commercial,  industrial,  and  civic  organizations  (a  list  of 
which  I  have  supplied  to  the  clerk  of  this  committee),  who  oppose 
this  measure  not  only  because  of  its  special  menace  to  their  rights 
of  person  and  property  but  because  they  believe  it  expresses  princi- 
ples that  seriously  menace  the  social  structure  of  a  free  republic. 
Most  of  the  employers  included  in  the  organizations  which  I  have  the 
honor  to  represent  began  in  the  ranks  of  industry  and  not  only 
sfympathetically  understand  the  condition  of  the  wage  earner  but 
have  been  leaaers  in  every  rational  progressive  movement  for  the 
improvement  of  working  conditions.  They  neither  question  nor 
oppose  the  right  of  laborers  to  organize  or  act  collectively.  They 
do  not  discriminate  in  the  selection  of  their  emplovees  on  account  of 
race,  color,  religion,  or  association,  but  realizing  from  bitter  experi- 
ence that  organization  in  its  growth  develops  power  that  may  be 
abused  as  well  as  used,  those  I  represent  have  stood  like  a  rock 
against  the  effort  to  make  a  membership  in  any  union  a  prerequisite 
for  employment. 

You  recently  listened  with  patience  to  a  bitter  and  irrelevant  dia- 
tribe willfully  misrepresenting  the  motives  and  purposes  of  opponents 
of  this  legislation,  but  however  strong  the  provocation  for  indignant 
response,  I  feel  it  unnecessaiy  to  take  the  time  of  this  committee  to 
comment  on  the  delusions  and  misinformation  which  cause  the  leader 
of  a  great  organization  to  give  two  hours  to  the  extenuation  of  a 
colossal  crime.  We  are  rather  grateful  for  this  unconscious  revela- 
tion of  an  attitude  toward  the  administration  of  justice  and  the 
rights  and  duties  of  individuals,  which  better  than  anything  I  could 
say  exhibits  to  this  committee  a  deliberate  and  studied  contempt  for 
constituted  authority  and  a  determination  to  regard  legal  interference 
with  many  illegitimate  designs  of  labor  combinations  as  a  usurpation 
of  authority. 
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This  measure  represents  a  compromise  and  blend  of  many  bills 
which  effectuated  a  destruction  of  fundamental  rights  and  remedies 
of  person  and  property  that  caused  one  after  anouier  to  fall  before 
criticism.  It  finds  it  genesis  in  persistent  demands  of  the  American 
Federation  of  Labor  that  the  right  to  employ  or  be  employed  or  the 
right  to  do  business  at  any  particular  place  or  at  all,  or  the  good  will 
of  business,  or  the  right  of  each  individual  to  employ  his  talents,  in- 
dustry, and  capital,  free  from  the  malicious  and  unlawful  interfer- 
ence of  others,  shall  be  deprived  of  the  protection  of  a  court  of 

equity- 

I  shall  ask  the  committee  to  consider  what  evil  this  measure  is 
alleged  to  redress,  the  evidence  offered  of  its  existence  and  character, 
the  terms  and  effect  of  the  proposal,  their  antagonism  to  established 
principles  of  justice  and  equity,  and  the  evident  motive  and  purpose 
of  those  who  demand  this  legislation. 

I. 

The  'Proponents  of  this  Measuke  in  the  House  and  Before 
THIS  Committee  Assert  that  it  is  Intended  and  will  Remedy  an 
Oppressive  Misuse  of  the  Equity  Power  of  Federal  Courts  Mani- 
fested IN  THE  Issuance  of  Injunctions,  Especially  in  Cases  In- 
volving Labor  Disputes.  Neither  the  Committee  which  Reported 
THE  Bill  nor  Those  who  Supported  it  upon  the  Floor  of  the 
House  Give  Specific  Evidence  of  Such  Abuse  of  Power.  The 
Frequency  with  which  Injunctions  Have  Been  and  Are  Issued 
in  Labor  Disputes  is  Grossly  Exaggerated,  the  Cases  Presented 
to  this  CoMMirrEE  as  EvroENCE  OF  the  Judicial  Power  are  Mis- 
apprehended or  Misrepresented,  and  the  Cases  Cited  by   Mr. 

GrOMPERS  IN  Rf^PONSE  TO  AN  INQUIRY  OF  THE  CHAIRMAN  OF  THE  SUB- 
COMMITTEE WERE  Neither  Decided  in  any  Instance  upon  the  Prin- 
ciples WHICH  WERE  Asserted  to  Control  them,  nor  do  these  Cases 
Present  an  Improper  Exercise  of  the  Judicial  Power  in  Equity. 

this  measure  is  predicated  on  the  existence  of  abuses  not  errors. 

It  is  submitted  to  the  committee  first  of  all  that  the  fundamental 
basis  of  this  measure  is  not  that  courts  have  erred  in  granting  injunc- 
tions but  they  have  misused  their  authority  to  issue  them.  This 
must  mean  eitner  that  thej^  have  exercised  it  with  a  willful  disregard 
for  their  power  or  their  jurisdiction.  It  is  a  charge  against  all  the 
courts,  from  those  of  first  instance  to  those  of  last  resort,  for  a  court 
of  last  resort  which  did  not  corrupt  and  rebuke  such  conduct  upon 
the  part  of  an  inferior  tribunal  participates  in  its  offense.  Error 
is  corrected  on  appeal.  If  its  occasional  existence  were  justification 
for  legislation,  we  should  cease  to  find  a  use  for  appellate  courts. 
We  therefore  ask  the  committee  to  apply  this  test  to  those  rare 
instances  in  which  they  who  charge  our  judiciary  with  the  per- 
version of  power  offer  specific  cases  in  proof  of  the  indictment. 
Furthermore,  we  beg  to  call  the  committee's  attention  to  the  fact 
that  these  abuses  are  asserted  to  be  confined  to  labor  cases.  Spe- 
cific legislation  on  the  subject  of  injunctions  in  matters  relating 
to  railroad  rates  is  embodied  in  the  act  creating  the  Coinmerce 
Court,  and  section  266  of  the  Judicial  Code  covers  the  subject  of 
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injunctions  relating  to  prohibitions  against  the  enforcement  of  State 
legislation  and  the  acts  of  State  officers.  No  one  appeared  before 
the  House  committee,  in  which  this  bill  had  its  being,  to  urge  any 
of  the  antecedent  legislation  out  of  which  it  grew  except  with  refer- 
ence to  the  alleged  misuse  of  the  injunctive  process  in  labor  disputes. 
However  general  the  terms  of  the  first  part  of  this  bill,  that  is  the 
evil  which  it  is  alleged  to  meet.  Upon  tiiat  theory  it  was  debated 
in  the  House  and  upon  that  declaration  it  is  ur^ed  here  before  you, 
and  by  proof  of  the  existence  of  such  a  condition  it  should  in  the 
first  instance  be  tested. 

We  submit  to  this  committee  that  neither  the  report  of  the  House 
Judiciary  Committee  nor  the  defense  of  this  bill  upon  the  floor  of  the 
House  by  its  ablest  proponents  discloses  a  single  case  which  offers 
evidence  of  an  abuse  of  power.  The  only  iniunction  in  a  labor  case 
specifically  criticized  in  the  report  of  the  House  Committee  on  the 
Judiciary  is  that  of  Kansas  &  Texas  Coal  Co.  v.  Denny  (p.  6,  Com- 
mittee Report) ,  and  you  need  merely  examine  the  criticism  made  to 
realize  its  lack  of  force.  But  even  if  it  disclosed  a  defective  order,  as 
asserted,  it  would  be  at  the  most  an  error  which,  if  attorneys  for  the 
defendant  had  shared  the  opinion  of  the  House  committee,  could 
have  been  corrected  on  motion  at  the  time  it  was  made. 

Birr  ONE  CASE  OFFERED  TO  PROVE  ABUSES. 

On  the  floor  of  the  House  the  distinguished  chairman  of  its 
Judiciary  Committee,  while  asserting  the  existence  of  many  abuses, 
cited  but  one  Federal  case  in  proof  of  his  contention.  Farmers'  Loan 
&  Trust  Co.  V.  Northern  Pacific  R.  R.  (60  Fed.,  803).  This  notable 
case,  the  first  of  its  kind  in  this  country,  was  decided  in  1894  by 
Jud^  Jenkins,  and  the  injunction  therein  issued  was  considered  and 
modified  on  appeal  by  Mr.  Justice  Harlan  in  Arthur  v.  Oakes  (63 
Fed.,  810). 

The  Northern  Pacific  Railroad  was  being  operated  by  the  court 
through  a  receiver,  who  was  confronted  with  this  condition,  which 
Mr.  cHistice  Harlan  points  out  in  his  opinion,  must  be  regarded  as 
^  indisputable  in  this  cause  " : 

That  some  of  the  railroad  employees  were  threntening  that  they  would  sud- 
denly quit  the  service  of  the  receivers,  and  by  threats  force,  and  violence  would 
compel  other  employees  to  quit  such  service,  and  by  organized  effort  and  intimi- 
dation prevent  others  from  taking  the  place  of  those  who  might  quit;  would 
disable  locomotives  and  cars  so  that  they  could  not  be  safely  used.  *  •  • 
Would  take  possession  of  the  cars,  engines,  shops,  and  roadbeds  in  possession 
of  the  receivers  and  otherwise  prevent  their  being  used;  would  so  conduct 
themselves  with  regard  to  the  property  in  the  hands  of  the  receivers  as  to 
hinder  and  embarrass  them,  their  officers,  and  ag^its  in  its  management  and 
in  the  operation  of  trains. 

In  this  condition  Judge  Jenkins  issued  an  injunction  which,  among 
other  things,  restrained  said  employees — 

from  combining  and  conspiring  to  quit,  with  or  without  notice,  the  service  of 
said  receivers,  with  the  object  and  intent  of  crippling  the  property  in  their 
custody  or  embarrassing  the  operation  of  said  railroad,  and  from  so  quitting  the 
service  of  said  receivers,  with  or  without  notice,  as  to  cripple  the  property 
or  prevent  or  hinder  the  operation  of  said  railroad. 

From  this  and  other  portions  of  the  order  of  injunction  appeal  was 
taken  upon  refusal  to  modify,  and  the  Circuit  Court  of  Appeals,  Mr. 
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Justice  Harlan  rendering  the  opinion^  sustained  a  motion  to  strike  out 
and  modify  that  part  or  the  injunction  reading — 

And  from  so  quitting  the  sen^ice  of  said  receivers,  with  or  without  notice,  as  to 
cripple  the  property  or  prevent  or  hinder  the  operation  of  said  railroad — 

the  injunction  being  otherwise  sustained,  the  court  holding  that  while 
it  would  sustain  an  injunction  against  a  coni^iracy  to  quit  for  the- 
purpose  of  injuring  the  road,  it  would  not  and  could  not  enjoin  men 
from  quitting  individually  or  collectively  for  a  lawful  purpose,  even 
though  such  action  resulted  in  injury  to  the  road,  the  court  holding 
that— - 

Equity  will  not  compel  the  actual  affirmative  performance  by  any  employee  of 
Iherely  personal  services. 

It  is  my  intention  to  discuss  other  aspects  of  this  opinion  in  connec- 
tion with  other  features  of  this  bill,  but  from  this  statement  this  com- 
mittee must  perceive  that  the  decision  of  Mr.  Justice  Harlan  quoted 
b^  the  distinguished  chairman  of  the  House  C!ommittee  on  the  Judi- 
ciary as  a  rebuke  to  Judge  Jenkins  fully  cured  the  error  of  his  decision 
and  established  the  principle  which  has  been  observed  without  excep- 
tion ever  since.  Surely  the  error  of  a  court  of  first  instance,  on  tne 
first  presentation  of  a  new  issue  in  a  unique  condition,  committed  in 
1894  and  corrected  in  that  year  can  not  now  be  offered  to  justify  legis- 
lation for  a  condition  that  no  longer  exists. 

The  Hon.  John  Davis,  of  West  Virginia,  whose  remarkably  able 
address  on  this  bill  before  the  House  entitles  him  to  be  regarded  as 
its  chief  apologist,  found  in  the  same  decision  the  only  case  of  an 
injunction  in  a  labor  dispute  which  he  expressly  cited  as  a  justifica- 
tion for  this  measure.  He  severely  criticized  the  cases  of  Chisolm  v. 
Caines  (121  Fed.,  397)  and  Scott  v.  Donald  (165  U.  S.,  107),  neither 
i>f  which  are  labor  cases,  and  offered  them  as  chief  evidence  of  a  con- 
dition which  this  bill  should  cure.  The  latter  case  was  corrected  on 
appeal  and  in  the  other  none  was  taken,  but  the  cases  are  evidence  oi 
the  fact  that  the  courts  have,  and  will  evidently  continue,  to  provide 
the  remedy  required  and  sugj^ested. 

This,  then,  is  the  only  specific  evidence  of  an  abuse  of  power  upon 
which  responsible  and  highly  distinguished  Members  of  the  other 
House  predicate  this  measure.  The  debate  upon  it  discloses  many 
sweeping  statements  and  general  charges  which,  if  well  founded, 
would  justify  the  impeachment  of  the  unidentified  judges,  yet,  in 
this  hour,  when  no  man  is  too  ignorant  to  criticize  a  judge,  no  respon- 
sible le^slator  is  bold  enough  to  bring  a  single  judicial  officer  to  the 
bar  of  uie  Senate  for  an  abuse  of  power  loudly  proclaimed  against  a 
whole  bench.  Rather  tJiian  impeach  a  judge  they  impeach  the 
judiciary. 

AOTUAL    NUMB£R    OF    INJUNCTIONS    ISSUED    IN    LABOR    AND    NONLABOR 

CASES. 

But  before  this  committee  counsel  for  the  American  Federation 
of  Labor  not  only  indulged  in  the  grossest  exaggeration  respecting 
the  frequency  witn  which  injunctions  have  been  issued  in  labor  cases, 
but  undertook  to  present  specific  instances  which  an  examination 
reveals  to  either  have  been  misrepresented  iyr  recited  without  exami- 
nation.   Mr.  Spelling  tells  this  committee : 
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The  iojuncttons  and  restraining  orders  against  strikers  run  into  the  hundreds 
every  year.    (P.  7,  S.  Doc.  944,  62d  €k>ng.,  3d  sess.) 

A  careful  examination  of  the  records  of  the  circuit  and  district 
courts  discloses  that  from  January  1,  1908,  to  January  1,  1913,  643 
injunctions  have  been  issued  by  such  courts,  of  which  26  were  issued 
in  labor  disputes  and  617  in  all  other  controversies.  Not  only  has 
the  Federal  Reporter  been  scrutinized,  but  an  endeavor  has  been 
made  by  correspondence  with  the  clerks  of  tiie  Federal  courts  to 
secure  a  record  of  labor  injunctions  other  than  those  appearing  in 
the  Reporter,  but  very  few  have  been  found,  and  the  list  mansied 
Exhibit  A  is  a  substantially  correct  statement  of  the  comparative 
number  of  injunctions  issued  by  Federal  courts  in  labor  disputes 
and  all  other  controversies.  The  District  of  Coliunbia  is  not  included 
in  this  list,  as  I  have  found  in  the  past  five  years  but  four  instances 
in  which  injunctions  were  issued  in  labor  disputes  by  the  courts  of 
this  District,  and  in  none  of  these  cases  was  a  restraining  order 
issued  upon  the  filing  of  the  bill.  From  an  examination  of  iniunctive 
orders  issued  in  controversies  other  than  those  involving  labor  dis- 
putes the  proportion  of  nonlabor  cases  in  which  the  injunctive 
remedy  has  been  used  in  the  District  appears  to  be  considerably 
greater  than  in  other  Federal  courts. 

INJUNCTIONS    IN   A    TYPICAL   INDT7BTRIAL    STATE. 

But  perhaps  Mr.  Spelling's  fancy  dwells  upon  the  State  courts, 
which  he  declares  are  badly  influenced  by  the  Federal  example.  As 
further  evidence  of  the  licentious  exaggeration  which  characterizes 
the  critics  of  the  injunctive  process,  I  call  the  committee's  attention 
to  an  investigation  conducted  by  the  bureau  of  statistics  of  Massa- 
chusetts,  a  typical  industrial  State,  and  to  be  found  in  Labor  Bulletin 
No.  70  of  that  State,  for  Deoembw,  1909.  The  purpose  of  the  inves- 
tigation was  to  ascertain  the  fre(][uency  with  which  the  State  courts 
hM  issued  injunctions  in  labor  disputes,  and  the  investigation,  cov- 
ering a  period  of  10  years,  disclosed  that  during  that  time  2,002 
strikes  were  reported.  In  66  of  these,  or  8.29  per  cent,  injunctions 
were  sought,  and  in  46  instances,  or  in  2.24  per  cent  of  the  total  num- 
ber of  strikes,  injunctions  were  issued*  In  9  instances,  or  0.044  per 
cent  of  the  strikes  reported,  there  were  proceediuj^  for  contempt  of 
court.  In  two  strikes  of  the  2,002  reported  during  10  years  there 
were  two  convictions  for  contempt  following  the  disobedience  of  the 
writ. 

TTPICAL  MISREPRESENTATIONS. 

But  Mr.  Spelling  is  not  content  with  exaggerating  the  frequency 
with  which  injunctions  issue  in  labor  disputes.  By  what  he  insinu- 
ates, more  than  by  what  he  declares,  he  suggests  a  collusion  between 
courts  and  counsel  in  the  procurement  of  restraining  orders,  and  inti- 
mates that  defective  complaints,  injunctions,  and  restraining  orders 
are  surreptitiously  withdrawn  from  the  files  of  courts.  In  reply  to 
an  inquiry  by  Senator  Sutherland :  "  What  do  you  mean  by  surrep- 
titiously withdrawing  the  papers?"  He  answers  that  he  was  fre- 
ouently  searched  for  original  papers  in  injunction  cases  and  found 
tney  could  not  be  obtained.    Becoming  for  the  instant  specific,  he 
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declared  that  in  the  case  of  Adams  v.  Typographical  Union,  in  the 
Supreme  Court  of  the  District  of  Columoia,  neither  the  complaint 
nor  the  original  order  were  to  be  found  in  the  clerk's  office.  (S-  Doa 
944,  p.  "986,  62d  Cong.,  2d  sess.)  Immediately  after  that  statement 
was  made  an  inquiry  at  the  clerk's  office  disclosed  all  the  original 

fapers  on  file,  including  the  bill  and  the  original  order,  and  there 
presume  the  clerk  of  this  committee  may  find  them  if  the  commit- 
tee desires  their  production. 

THE  MISSTATBMBNT  OF  THE  ADAMS  CASE. 

Mr.  Spelling  presents  one  case  which,  if  truly  stated,  would  evidence 
an  inexcusable  abuse  of  the  judicial  power  in  the  issuance  of  iniunc- 
tions,  but  which  I  will  submit  to  this  committee  upon  the  evidence 
now  presented  is  so  ^oss  a  misrepresentation  of  the  actual  record  as 
to  justify  me  in  declming  to  examine  his  further  charges  concerning 
other  cases  and  to  submit  to  you  that  this  instance  is  typically  illus- 
trative of  the  methods  by  which  the  charges  of  judicial  abuse  have 
been  sustained.  He  says,  on  page  10,  Senate  Document  No.  944, 
Sixty-third  session: 

In  the  case  of  Adams  v.  The  Typograi>hlcal  Union,  in  the  Supreme  Ck)urt  of  the 
District  of  Columbia,  no  mention  was  made  of  the  filing  of  any  complaint  or 
any  reason  whatever  why  the  parties  were  restrained.  •  •  •  This  was  not 
a  restraining  order,  but  an  injunction  issued  at  and  upon  the  filing  of  the  com- 
plaint. *  *  *  It  is  also  observable  that  the  order  contained  not  a  word  why 
it  was  issued,  not  even  a  mention  of  the  filing  of  a  complaint.  It  gave  the 
parties  no  day  in  court  for  the  purjwse  of  getting  rid  of  it,  nor  was  any  other 
relief  prayed  other  than  the  advantage  to  accrue  to  the  complainants  by  the  i»> 
suance  of  the  Injunction.  There  have  been  many  such  order?  and  injunctions 
issued  in  the  first  instance  here  in  the  District. 

If  this  charge  means  anything,  it  is  that,  first,  without  notice  or 
hearing  to  the  adverse  party  a  permanent  injunction  was  issued  upon 
the  filing  of  a  complaint ;  second,  that  a  day  for  hearing  the  adverse 
parties  was  neither  fixed  nor  permitted;  and,  third,  that  there  are 
many  instances  of  such  abuse  of  power  by  the  courts  of  this  District. 

THE   FACTS   IN   THE   ADAMS   CASE. 

• 

The  record  of  this  case  is  to  be  found  in  volume  34,  Washington 
Law  Reporter,  page  237.  It  discloses  that  no  injtmetive  order  of  any 
kind  was  issued  %ipon  the  fliryg  of  the  complaint^  but  that  the  bill  was 
filed  January  31, 1906,  and  after  a  lengthy  hearing  thereon,  in  which 
the  defendants  were  represented  by  the  well-known  firm  of  Ralston 
&  Siddons,  a  preliminary  injunction  was  issued  on  March  30,  two 
months  after  the  application,  the  court  rendering  an  elaborate  opinion 
on  that  date.  It  further  shows  that  the  injunction  was  aimed  at 
restraining  a  combination  of  workmen  from  persuading  and  coercing 
plaintiff's  employees  from  breaching  existing  time  contracts  of  em- 
ployment. The  further  charge  that  it  is  a  common  practice  of  the 
courts  of  the  District  to  do  that  which  this  court  did  not  do  doubtless 
rests  upon  a  similar  basis. 
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MIS8TATEBCENT  OF  THE  HITCHMAN  CASE.  -     ^ 

The  commiftee's  attention  is  further  invited  to  another  statement 
of  Mr.  Spelling  (S.  Doc.  944,  63d  sess.,  p.  12)  that  the  order  of 
injunction  in  the  case  of  Hitchman  v.  Mitchell  et  al.  (172  Fed.  963), 
a  much-discussed  order,  '^possesses  the  vice  of  not  containing  the 
name  of  either  plaintiff  or  defendant "  and  that ''  there  is  not  a  line 
or  word  to  inform  the  reader  as  to  the  offenses  or  wrongs  charged 
against  them."  Mr.  Gompers  inserted  this  order  in  Part  II  of  his 
hearing  at  page  44,  and  its  reading  discloses  that  the  clerk  of  the 
court  certifies  that  it  is  a  true  copy  of  the  original  order.  The  com- 
mittee will  observe  that  complmnant  and  defendants  are  fv^  set 
forth, ^  and  that  the  order  contains  an  epitome  of  the  biU  upon  which 
it  is  issued  and  states  clearly  and  succtnctly  the  grownds  wpon  which 
it  was  sought  and  gramted.  I  submit  to  the  committee  that  if  it  is 
by  statements  of  such  weight  this  measure  is  to  be  sustained  the  fur- 
ther charges  of  the  same  character  and  from  the  same  source  are  not 
entitled  to  distinguished  consideration. 

THE    ASSERTION    THAT    COURTS    RECOGNIZE    A    PROPERTY    RIGHT    OF    THE 

EMPIiOTER  IN  THE  EMPLOYEE. 

At  the  hearing  on  January  10, 1913,  Mr.  Gompei^s  asserted : 

FundamentaUy  the  basis  upon  which  the  injunctions  have  been  issued  is  that 
the  employer  has  so  much  invested  in  plant,  in  machinery,  in  material,  and  that 
because  of  that  he  has  a  right  of  property,  or  property  right,  in  so  much  of  the 
labor  power  of  a  number  of  workmen,  in  order  that  he  may  carry  on  his  busi- 
ness uninterruptedly  and  profitably.  We  hold  that  an  employer  has  no  such 
right. 

Senator  Root.  Mr.  Gompers,  I  wish  you  would  give  us  a  memorandum  of  the 
cases'  in  which,  in  your  opinion,  there  have  been  decisions  based  upon  such  a 
view  as  that:  cases  which  involve  as  a  part  of  the  basis  of  the  decision  an 
affirmance  of  that  proposition  which  you  are  now  combating. 

This  declaration  that  injunctions  are  or  have  been  issued  in  labor 
disputes  upon  the  theory  that  the  employer  has  a  property  right  in 
the  employee  has  been  iterated  and  reiterated  on  many  platforms  and 
in  mucn  of  the  literature  of  the  Federation  of  Labor.  At  the  moment 
of  the  chairman's  inquiry  Mr.  Gompers  cited  the  decision  of  Judge 
Dayton  in  the  case  of  the  Hitchman  Coal  &  Coke  Co.  v,  Michell,  and, 
in  response  to  the  chairman's  request,  he  has  submitted  titles  of  a 
number  of  cases  in  which  injunctions  were  issued  and  part  of  the 
syllabi  of  some  of  these,  with  but  a  single  specific  illustration  of  his 
contention.  In  a  footnote  to  two  of  these  cases,  Thomas  i\  Cincin- 
nati (62  Fed.,  669,  and  62  Fed.,  803),  he  says: 

The  basic  principle  upon  which  the  men  herein  desM^ribed  are  held  to  labor 
■bA  one  man  puniabed  as  for  contempt  of  court  for  advising  them  to  quit  work 
seems  to  be  that  the  railroad  was  to  have  a  proi)erty  right  in  the  labor  power  of 
the  men. 

The  first  case,  Thomas  %\  Cincinnati  (62  Fed.,  669),  is  so  entirely 
irrelevant  it  was  evidently  offered  without  examination ;  it  is  merely 
an  application  by  railroaa  employees  to  rescind  an  order  of  a  receiver 
reducmg  wages,  and  in  no  way  refers  to  the  issue  herein  involved. 
In  the  second  case  Judge  Tan;  cited  a  contenmor  one  Phelan  and 
enjoined  him  and  others  from  combining  and  conspiring  to  persuade 
and  compel  by  threats  and  coercion  the  employees  of  the  receiver 
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to  strike  unless  said  receiver  would  refuse  to  haul  the  cars  of  the 
Pullman  Co.,  which  he  had  contracted  to  do. 

It  was  pointed  out  by  the  court  that  the  combination  was  a  con- 
spiracy to  compel  a  breach  of  this  contract  and  to  boycott  Pullman 
and  compel  a  restraint  of  trade  in  violation  of  the  act  of  July  2, 1890. 
The  right  of  emplovees  to  quit  is  nowhere  questioned,  but,  on  the  con- 
trary, IS  assertea,  the  court  summing  up  the  law  thus : 

AH  the  employees  have  the  right  to  quit  their  employment,  but  they  have  no 
right  to  combine  to  quit  in  ordler  thereby  to  compel  their  employer  to  withdraw 
from  a  mutually  profitable  relation  with  a  third  person  for  the  purpose  of  in- 
juring that  third  person,  when  the  relation  thus  sought  to  be  broken  had  no 
effect  whatever  on  the  character  or  reward  of  their  services.  It  is  the  motive 
for  quitting  and  the  ends  sought  thereby  that  makes  the  injury  inflicted  unlaw- 
ful and  the  combination  by  which  it  is  effected  an  unlawful  conspiracy. 

In  this  case  the  committee  will  remember  that  Phelan  as  an  agent 
of  Debs  was  engaged  in  c^.using  the  employees  of  all  the  railroads 
centering  in  Cincinnati  to  strike  in  order,  as  the  court  put  it,  to 
execute  the  general  purpose  of  the  American  Railway  Union,  which 
was  "  to  starve  the  railroads  and  the  public  into  compelling  Pullman 
to  do  something  which  they  had  no  right  to  compel  him  to  do." 

The  Hitchman  case  I  have  analyzed  at  consiaerable  length.  (Ex- 
hibit B.)  It  may  be  briefly  said  that  this  case  rests  upon  the  same 
fundamental  principle  as  the  Phelan  case  and  many  other  familiar 
decisions :  That  a  combination  to  procure  or  compel  a  breach  of  con- 
tract between  two  parties  is  unlawful  and  where  it  will  result  in  irre- 
parable injury  to  the  party  threatened,  will  be  protected  by  injunc- 
tion, a  principle  as  old  as  English  law. 

We  submit  that  Mr.  Gompers  and  others  in  asserting  that  injunc- 
tions have  been  issued  in  labor  cases  on  the  theory  that  the  employer 
possesses  a  property  right  in  such  labor  as  is  essential  to  the  main- 
tenance of  his  establishment  confuses  two  well-established  principles 
applicable  to  all  controversies — first,'  that  when  two  parties  make  a 
contract  each  has  a  property  right  in  the  contract,  and  an  individual 
or  a  combination  which  undertakes  to  persuade,  much  more  to  com- 
pel, a  breach  of  that  lawful  agreement  does  an  unlawful  act,  for 
which  damages  may  be  recovered  by  the  aggrieved  party,  or  where 
such  breach  would,  as  it  well  may  under  many  conditions,  result  in 
irreparable  damage,  the  rights  of  the  contracting  parties  may  be 
protected  by  injunction  against  the  unlawful  interference  of  third 
persons;  and,  secondly,  every  man,  be  he  employer  or  employee,  is 
entitled  to  conduct  a  lawful  business  and  follow  a  lawful  employ- 
ment without  interference  by  other  persons,  and  every  employer  is 
entitled  to  have  commercial  and  business  intercourse  with  tnose  who 
desire  to  have  it  with  him.  Every  workman  is  entitled  to  uninter- 
rupted access  to  places  of  employment  and  to  offer  his  labor  and 
accept  employment.  An  employer  has  no  property  right  in  tlie 
employee  who  seeks  his  service  any  more  than  the  employee  has  in 
the  employer  who  offers  work,  but  each  is  entitled  the  one  to  freely 
offer  and  the  other  to  freely  accept  service  without  interference  by 
any  individual  or  combination. 
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MB.  GOMPESS'S  RESPONSE  TO  INQUIBIES  OF  SENATOR  ROOT. 

On  January  10,  1913,  the  chairman  of  the  committee  made  the 
following  request  of  Mr.  Gompers: 

Senator  Root.  Mr.  Gompers.  when  you  send  in  the  memorandum  of  cases  that 
we  were  speaking  of  a  few  moments  ago,  wiU  you  have  a  'specification  of  cases 
also  upon  the  various  subdivisions  of  the  concluding  section  of  this  bill?  The 
first  xmrt  of  the  bill  relates  to  procedure,  and  the  last  paragraph  enumerates  a 
number  of  prohibitions  relating  to  the  objects  as  to  which  an  injunction  may  be 
isBued,  and  I  think  it  would  be  very  useful  if  there  could  be  a  refeerence  to  the 
cases  in  which  injunctions  have  been  granted  in  contravention  of  the  rules 
which  this  last  paragraph  seeks  to  have  incorporated  into  law.  I  will  separate 
those  : 

First  Injunctions  prohibiting  any  person  or  persons  from  terminating  any 
relation  of  employment  or  from  ceasing  to  perform  any  work  or  labor. 

Second.  Injunctions  restraining  or  prohibitng  a  person  or  persons  from 
recommending,  advertising,  or  persuading  others  by  peaceful  means  so  to  do. 

Third.  Injunctions  prohibiting  any  person  or  persons  from  attending  at  or 
near  a  house  or  place  where  any  person  resides  or  works  or  carries  on  business 
or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or  communicating 
information  or  peacefully  persuading  any  person  to  work  or  to  abstain  from 
working. 

Fourth.  Injunctions  prohibiting  any  person  or  persons  from  ceasing  to 
patronise  or  to  employ  any  party  to  such  dispute. 

Fifth.  Injunctions  prohibiting  any  person  or  persons  from  recommending, 
advising,  or  persuading  others  by  peaceful  means  so  to  do. 

Sixth.  Injunctions  prohibiting  any  person  or  persons  from  paying  or  giving 
to  or  withholding  from  any  person  engaged  iu  such  dispute  any  strike  benefits 
or  other  money  or  things  of  value. 

Seventh.  Injunctions  prohibiting  any  person  or  persons  from  i^eaceably 
assembling  at  any  place  in  a  lawful  manner  and  for  lawful  purposes. 

Bighth.  Injunctions  prohibiting  any  person  or  persons  from  doing  any  net  or 
thing  which  might  lawfully  be  done  in  the  absence  of  such  dispute  by  any 
party  thereto. 

My  idea  is  that  those  specific  concrete  cases  will  exhibit  the  evils,  if  eviis 
there  be,  which  you  seek  to  have  remedied  by  this  legislation. 

To  this  request  Mr.  Gompers  replied  on  January  21  (see  p.  101, 
second  part,  Gompers  hearing).  Accompanying  his  letter  are  part 
of  the  syllabi  of  a  number  of  cases  which  are  offered,  Mr.  Gompers 
declares,  to — 

Show  an  interference  by  the  courts  with  the  personal  rights  of  workmen 
from— 

1.  Persuading. 

2.  Inducing. 

3.  Right  of  association. 

4.  The  right  to  quit 

fi.  Bight  to  pay  strike  benefits. 

6.  Right  to  free  locomotion. 

7.  Right  of  being  at  or  near  a  public  place. 

8.  Right  of  peacefully  commtmicating  information. 
8.  Right  of  peaceable  assemblage. 

10.  Right  of  patronizing  or  employing  other  parties  to  aid  in  Industrial 
disputes. 
U.  Right  of  free  speech. 
12.  Bight  of  free  press. 

I  offer  to  the  committee  a  brief  digest  of  the  cases  cited  and  submit 
that  the  principles  applied  are  a  proper  and  necessary  exercise  of  the 
judicial  power  in  equity  and  in  no  instance  transcend  the  authority 
of  the  court  or  improperly  trespass  upon  the  rights  of  the  defendants. 
(Exhibit  C.)  I  ftirthermore  suggest  to  the  committee  that  the  very 
form  of  the  letter  discloses  the  utter  confusion  of  mind  in  which  Mr* 
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Gompers  and  other  proponents  of  this  legislation  approach  its  dis- 
cussion. The  very  quotation  from  his  letter,  just  made,  indicates  that 
Mr.  Gompers  assumes  that  the  rights  enumerated  are  absolute  and 
determinate,  and  so  may  be  exercised  without  regard  to  either  the 
personal  or  property  rights  of  others. 

The  "  right  to  persuade  "  depends  for  the  legality  of  its  exercise 
upon  both  the  object  to  be  accomplished  and  the  method  of  persua- 
sion. We  may  neither  persuade  others  to  do  an  unlawful  or  a  (Crim- 
inal thing,  nor  may  we  even  persuade  them  to  do  that  which  is  ri^ht 
by  unlawful  means.  The  history  of  some  of  the  Christian  sects,  like 
that  of  some  labor  organizations,  is  filled  with  the  effort  to  "  pjer- 
suade"  men  to  accept  pathways  of  temporal  or  eternal  salvation 
against  their  will  by  means  which  menaced  liberty  or  life. 

"  Inducing,"  like  Bardolph's  '*  accommodated,'^  is  ambiguous  and 
meaningless  without  circumstances.  The  "  right  of  association " 
depends  for  its  exercise  upon  the  purpose  of  association,  the  method 
by  which  that  purpose  is  accomplished,  and  the  practical  use  of  the 
naeans  employed.  So,  too,  with  every  other  alleged  "  right  "  enumer- 
ated. Its  lawfulness  depends  upon  the  circumstances  of  its  exercise. 
Like  all  of  human  conduct,  the  legality  or  illegality,  the  innocence  or 
criminality,  of  particular  acts  depend  upon  the  motive,  purpose,  or 
methods  of  the  actor.  The  most  innocent  of  acts  may  be  a  step 
in  an  unlawful  scheme.  In  the  most  celebrated  of  American  murder 
trials  Daniel  Webster  pleaded  with  a  jury  to  convict  of  murder  a 
man  who  was  walking  up  and  down  the  street  of  a  New  England 
village  while  another  murdered  an  old  man  in  his  bed,  because  that 
apparently  innocent  pedestrian,  who  was  merely  exercising  the  "  right 
of  free  locomotion,"  walked  the  village  street  to  give  warning  to  his 
accomplice,  and  the  jury  held  the  individual  who  was  exercising  the 
"  right  of  peacefully  communicating  information  "  as  guilty  of  mur- 
der as  he  who  drove  the  knife  through  the  heart  of  his  victim. 

We  submit  to  the  committee  that  neither  the  authors  nor  propo- 
nents of  this  legislation  establish  the  existence  of  the  evil  which  they 
allege  it  will  remedy.  On  the  contrary,  the  extent  and  manner  in 
which  injunctions  have  been  used  in  labor  disputes  has  been  exagger- 
ated and  misrepresented,  and  the  illustrations  of  an  abuse  of  power 
offered  to  the  committee  are  neither  actual  nor  apt;  but,  on  the 
contrary,  the  cases  cited  prove  by  the  very  circumstances  and  prin- 
ciple of  their  decision  the  propriety  with  which  the  power  was  used 
and  the  necessity  for  its  continued  existence. 

II. 

The  proposed  bilIv  is  divisible  into  two  parts;  one  belatinq 
to  procedure,  and  the  other  to  specific  prohibitions  causinq 
radical  changes  in  substantr^  i^w  and  right. 

{a)  Those  relating  to  procedure  contain  some  profosaus  the 

LEGAL  EFFECT  OF  WHICH  WILL  BE  TO  DEPRIVE  THE  SUITOR  OF  HIS  REIOSDY 
IN  EQUITY,  WHILE  OTHERS  ARE  IMPRACTICABLE,  AMBIGUOUS,  AND  AN- 
TAGONIZE THE  RULF^  OF  EQUITY  PRACTICE  RECENTLY  PROMULGATED  BT 

THE  Supreme  Court  of  the  United  States  which  fully  cover 

ANY  desirable  CHANGE  IN  PROCEDURE. 

(6)  Section  266-c  is  construed  and  explained  by  its  propo- 
nents IN  terms  THAT  DEPRIVE  BOTH  INDIVIDUALS  AND  THE  PUBLIC  OF 
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ESSENTIAL  OONSTITOTIONAL  REMEDIES  IN  EQUITY.  It  MUST  EITHER  BE 
GIVEN  A  OONSraUCrnON  THAT  WOULD  REVOLUTIONIZE  THE  LAW  OF  CON- 
SPIRACY AND  DENY  THE  EQUAL  PROTECTION  OF  THE  LAW  TO  CITIZENS 
INVOLVED  IN  LABOR  DISPUTES  OR  IT  IS  FUTILB  DECLARATORY  LEGISLATION, 
THE  ENACTMENT  OF  WHICH  WOULD  REFLECT  UPON  THE  JUDICIARY  AND 
WITHOUT  ACCOMPLISHING  THE  PURPOSE  SOUGHT  BY  THE  REAL  PROPO- 
NENTS OF  THIS  LEGISLATION  WOULD  INTENSIFY  AND  STIMULATE  DIS- 
CONTENT WHICH  IT  CAN  NOT  ALLAY. 

EXISTING  LAW  AND  PROCEDURE. 

The  present  statutory  law  on  the  subject  of  injunctions  will  be 
found  in  sections  263,  264,  265,  and  266  of  the  Judicial  Code,  and  in 
section  129  of  the  same,  which  provides  that  an  appeal  may  be 
taken  within  30  days  from  any  order  or  decree  of  a  court  or  judge 
panting,  continuing,  refusing,  or  dissolving  an  interlocutory  in- 
junction or  decree,  or  refusing  to  dissolve  such  an  order  or  decree, 
and  such  appeal  shall  have  precedence.  The  Supreme  Court  of  the 
United  States  in  rules  promulgated  November  4,  1912,  and  in  effect 
since  February  1,  has  covered  the  subject  of  preliminary  injunctions 
and  temporary  restraining  orders  and  injunctions  pending  appeal  in 
rules  73  and  74. 

WHAT  THE  BILL  PROPOSES. 

This  bill  proposes  to  add  four  new  sections  to  the  judicial  code,  one 
in  substitution  for  the  existing  section  263  and  three  in  amendment 
of  section  266.  The  proposed  section  263  and  sections  266a  and  266b 
apply  generally  to  all  injunctive  orders,  but  section  266c  applies  only 
to  injunctive  orders  in  controversies  over  employment.  All  of  the  , 
proposed  sections  apply  to  actions  in  which  the  United  States  or  a] 
State  is  a  party  equally  with  private  individuals.  ^ 

As  the  law  now  is  a  Federal  court  having  jurisdiction  may,  "if 
there  appears  to  be  danger  of  irreparable  injury  from  delay,  grant  an 
order  r^rainin^  the  act  sought  to  be  enjoined  until  the  decision 
upon  the  motion?'  (Federal  Judicial  Code,  sec.  263.)  The  Supreme 
Court  has  further  provided,  in  Equity  Rule  73,  and  it  is  now  the 
necessary  practice,  that  a  temporary  restraining  order  may  be 
granted  without  notice  to  the  opposite  party  only  when  it  shall 
appear  from  specific  facts  shown  by  affidavit  or  the  verified  bill 
that  immediate  and  irreparable  loss  or  damage  will  result  to  the 
applicant  before  the  motion  can  be  heard,  and  such  restrainiiiff  order 
so  issued  without  notice  is  returnable  at  the  earliest  possible  date 
and  in  no  event  later  than  10  days  from  its  issuance,  its  hearing 
taking  precedence  over  all  except  older  matters  of  the  same  kind. 
The  possessor  of  the  restraining  order  must  then  proceed  with  his 
motion  for  a  preliminary  injunction  or  the  court  dissolves  his  re- 
straining order.  Further,  upon  two  days'  notice  to  the  plaintiff  the 
defendant  may  appear  and  move  the  dissolution  or  moaification  of 
the  restraining  order. 

SBO.  262  OF  THE  BILL. 

The  chief  proposal  of  section  263  of  the  bill  is  that  a  restraining 
order  when  granted  without  notice  shall  expire  seven  days  after 
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entry,  as  the  court  or  judge  may  fix,  unless  within  that  time  it  is 
renewed  for  not  to  exceed  a  like  period  after  notice  to  those  previ- 
ously served. 

Smce  the  section  provides  that  every  such  order  must  be  "  forth- 
with entered,"  it  follows  that  it  expires  not  to  exceed  seven  days 
from  its  issuance,  unless  the  conditions  for  its  extension  are  complied 
with.  Such  a  statute  would  be  rigid  and  could  not  adapt  itself  to 
any  circumstance  necessitating  an  extension  of  the  restraining  order 
beyond  at  the  most  14  days  from  its  issuance.     Such  a  proposal  is — 

1.  Impracticable,  and  this  committee  will  take  notice  of  the 
tremendous  territorial  extent  of  some  of  the  Federal  judicial  districts 
which  make  the  service  and  return  of  process,  the  making  of  argu- 
ment, and  the  rendering  of  deliberate  judgment,  physically  impos- 
sible in  some  circuits,  within  such  a  limitation  of  time. 

2.  In  actions  to  which  the  Nation  or  States  are  parties  the  public 
interest  would  be  seriously  embarrassed,  and  in  actions  affecting 
common  carriers  the  number  of  individuals  involved  and  the  circum- 
stances of  litigation  are  frequently  such  that  an  evasion  of  service 
during  the  first  period  of  the  order  would  utterly  defeat  its  purpose. 
For,  if  all  the  essential  parties  are  not  served  in  the  first  instance  the 
extension  of  the  order,  however  grave  the  reasons  and  however  willing 
the  court,  is  readily  defeated  by  the  evasion  of  defendants  already 
served,  so  that  every  extension,  however  necessary,  renews  the  con- 
ditions of  original  service. 

3.  Apart  from  the  physical  and  legal  difficulties  of  securing  service 
or  any  necessary  extension  of  the  order,  the  production  of  witnesses, 
books,  and  papers,  the  period  of  trial,  the  argument  of  counsel,  and  the 
decision  of  the  court  are  all  events  which  occupy  a  greater  period  of 
time  in  accordance  with  the  magnitude  and  importance  of  the  pro- 
ceeding. The  illness  or  death  of  important  witnesses,  counsel  or  a 
judge  might,  under  the  conditions  or  the  bill,  defeat  the  most  im- 
portant public  litigation  or  compel  the  court  to  proceed  without  the 
power  to  protect  the  subject  matter  of  litigation  irom  removal,  dissi- 
pation, or  destruction. 

4.  No  restraining  order  is  of  value  unless  served.  While  it  remains 
unused  it  is  as  though  it  were  unissued,  and  we  can  conceive  of  no 
conditions  within  legal  experience  in  which  the  life  of  such  an  order 
should  not  run  from  its  service  and  not  from  its  entry.  It  is  a  con- 
tradiction in  thought  to  presume  that  an  individual  requiring  a 
restraining  order  to  protect  him  from  irreparable  harm  and,  possess- 
ing his  remedy,  refuses  or  neglects  to  use  it. 

5.  We  submit  to  the  committee  that  such  a  proposal  would  in 
many  instances  operate  to  deprive  both  individuals  and  the  public 
of  an  essential  remedy  in  equity  and  to  deprive  a  constitutional 
court  of  that  essential  and  inherent  element  of  the  judicial  power, 
the  right  to  protect  the  subject  matter  of  litigation  before  it,  without 
which  it  can  neither  perform  its  functions  nor  "  establish  justice." 

Equity  rule  73  of  the  Supreme  Court,  taken  in  conjunction  with 
the  existing  statute,  provides  at  once  ample  security  against  irrep- 
arable injury  and  adequate  protection  for  the  parties  restrainea. 
While  it  definitely  fixes  the  time  of  hearing,  an  extraordinary  situa- 
tion would  permit  the  court  to  prevent  the  rule  from  working  injus- 
tice by  molaing  it  to  meet  some  unusual  circumstance  that  might  be 
presented  to  its  notice.     (Ex  parte  Poultney,  41  Peters,  CCC,  4t2.) 
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We  further  submit  to  the  committee  that  under  the  long  existing 
custom  and  rule  of  practice  parties  restrained  by  injunction  have  at 
all  times  possessed  and  exercised  the  right  to  either  accept  service, 
and  thus  force  an  issue,  or  to  move  for  the  modification  or  dissolu- 
tion of  any  order  issued  or  for  the  advancement  of  the  cause  for 
hearing,  while  section  129  of  the  Judicial  Code  merely  expresses  a 
long-existing  statute  giving  the  right  of  immediate  appeal  from 
orders  granting,  denying,  dissolving,  or  refusing  to  dissolve  injunc- 
tions. This  long-established  practice,  we  now  submit,  has  been  re- 
duced to  a  definite  rule  of  action,  which  adeauately  provides  against 
even  the  possibility  of  abuse  and  goes  as  far  as  such  a  rule  may 
without  imperiling  private  or  public  interests. 

SEOnON  266-A  OF  THE  BILL. 

■ 

Section  266-a>has  been  amply  covered  by  the  discussion  of  others 
and  particularly  by  the  very  able  criticism  of  Mr.  Albert  Walker,  a 
recognized  authority  upon  the  patent  law,  and  a  lawyer  of  distin- 
guished learning  and  exceptional  experience. 

SECTION  266-B  OF  THE  BILL. 

Section  266-b  of  the  bill  requires  "  that  everv  order  of  injunction 
or  restraining  order  shall  set  forth  the  reasons  tor  the  issuance  of  the 
same,  shall  be  specific  in  terms  and  shall  describe  in  reasonable  detail, 
and  not  by  reference  to  the  bill  of  complaint  or  other  document,  the 
act  or  acts  sought  to  be  restrained,  and  shall  be  binding  only  upon 
the  parties  to  the  suit,  their  agents,  servants,  emplovees,  and  attor- 
neys, or  those  in  active  concert  with  them,  and  who  snail  by  personal 
service  or  otherwise  have  received  actual  notice  of  the  same."  We 
submit  that  no  order  ought  to  contain  the  opinion  or  a  history  of 
the  case,  in  the  interest  of  simplified  pleading  and  that,  indeed,  any 
such  requirement  is  in  direct  variance  with  Equity  Rule  71  of  the 
Supreme  Court  fixing  the  form  of  a  decree  or  order  and  providing 
"  that  neither  the  bill  nor  answer,  nor  other  pleading,  nor  any  part 
thereof,  nor  the  report  of  any  master,  nor  any  other  prior  proceeding 
shall  be  cited  or  stated  in  the  decree  or  order,"  etc. 

If  to  be  "  specific  in  terms  "  and  to  describe  "  in  reasonable  detail " 
means  that  counsel  in  drawing  an  order  must  anticipate  every  scheme 
of  conduct  by  which  individuals  or  combinations  may  in  a  given 
controversy  violate  the  rights  of  the  plaintiff,  it  must  be  evident  that 
this  section  would  require  him  to  be  both  an  historian  and  a  prophet. 
If  the  section  is  to  be  understood  as  excluding  the  use  of  general 
clauses,  prohibiting  acts  of  the  same  general  kind  or  character,  or  for 
the  same  unlawful  purposes  as  those  specifically  described,  it  must  be 
evident  that  the  remedy  is  greatly  weakened  or  the  pleading  made  so 
complicated  that  courts  undertaking  to  give  effect  to  the  will  of  Con- 
gress would  be  confused  by  the  varying  interpretations  which  may  be 
given  to  such  clauses  and  new  elements  of  discord  introduced  into 
judicial  decision,  while  real  justice  would  be  subordinated  to  ambigu- 
ous technicalities. 

No  construction  has  ever  been  placed  upon  general  clauses  at  the 
end  of  sentences  or  in  reference  to  previous  acts  that  has  in  the  least 
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interfered  with  the  just  rights  of  individuals.    As  Mr.  Justice  Harlan 
said  of  such  clauses  in  Arthur  v,  Oakes  (63  Fed.,  810) : 

The  general  inhibition  against  combinations  and  conspiracies  formed  with  the 
object  and  intent  of  crippling  the  property  and  embarrassing  the  operation  of 
the  railroads  must  be  construed  as  referring  only  to  acts  of  violence,  intimi- 
dation, and  wrong  of  the  same  nature  or  class  as  those  specifically  described  in 
the  previous  clauses  of  the  writ. 

The  ambiguity  created  by  such  provisions  for  pleading  continues 
in  the  declaration  that  an  order  shall  be  binding  only  upon  "the 
parties  to  the  suit,  their  agents,  servants,  employees,  and  attorneys, 
or  those  in  active  concert  with  them." 

We  submit  that  neither  directly  nor  indirectly  should  a  statute 
contain  phraseology,  the  effect  of  which  under  the  circumstances 
of  its  adoption  would  incline  any  class  of  citizens  to  believe 
that  only  the  parties  actually  served  and  before  a  court  were  bound 
to  respect  its  decrees;  yet  the  effect  of  thus  specifying  the  parties 
enumerated  is  to  create  this  impression,  and  if  anything  it  is  in- 
tensified by  so  ambiguous  a  phrase  as  "  in  active  concert  with  them." 
If  this  is  meant  to  exclude,  or  would  have  the  effect  of  excluding, 
independent  but  sympathetic  activity  on  the  part  of  individuals  or 
comoinations  who  undertake  to  execute  the  illegal  purposes  of  de- 
fendants enjoined  without,  if  you  please,  the  inowledge  or  con- 
sent of  such  defendants,  it  would  obviously  work  in  the  interests 
of  injustice.  (Ex  parte  Lennon,  166  U.  S.,  548.)  In  an  economic 
structure  as  vast  and  complicated  as  that  in  which  we  live  public 
as  well  as  private  interest  requires  that  the  powers  of  courts  of 
equity  to  practically  and  efficiently  deal  with  combinations  of  in- 
fluential employers  or  employees,  numerous,  intimately  associated, 
and  motived  by  common  purposes,  should  not  be  narrowed,  but  ii 
anything  enlarged  to  meet  a  repetition  of  the  serious  conditions 
which  we  have  already  experienced.  The  Debs  combination  threaten- 
ing the  complete  obstruction  of  intercourse  between  the  States  essen- 
tial to  the  comfort,  employment,  and  even  existence  of  thousands 
of  individuals  disclosed  the  absolute  necessity  of  preserving  to  the 
court  of  equity  the  power  to  deal  with  those  who  undertake  to  defeat 
its  decrees,  whether  they  are  actually  named  in  its  orders  or  whether 
sedulously  endeavoring  to  evade  judicial  authority  they  become  the 
instruments  and  agents  of  those  who  defy  its  decrees. 

We  submit  that  it  would  be  retrogressive  to  substitute  for  the 
clearly  established  authority  of  the  courts  in  these  matters  a  statute 
obviously  undertaking  to  harrow  their  jurisdiction  but  expressing 
its  limitations  in  uncertain  and  indefinite  phraseology. 

SECTION   266-C  MOST  SERIOUSLY  OBJECTIONABLE. 

However  serious  the  objections  which  mav  be  made  to  the  substi- 
tution of  a  statute  full  of  ambiguity  and  indefinite  phraseology  for  the 
certain  and  definite  authority  established  by  a  long  line  of  uniform 
decisions  of  the  courts  of  the  United  States,  and  crystallized  into  a 
clear  and  definite  procedure  by  the  recently  adopted  equity  rules  of 
the  Supreme  Court,  the  most  serious  objections  against  the  bill  are 
those  to  be  directed  against  the  provisions  of  section  266-c. 

The  provisions  of  ttiis  section  are  limited  to  restraining  orders  or 
injunctions  granted  in  any  case  "  between  an  employer  andemployees, 
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or  between  employers  and  employees,  or  between  employees,  or 
between  persons  employed  and  persons  seeking  employment,  involv- 
ing or  growing  out  of  a  dispute  concerning  terms  or  conditions  of 
employment.''  In  this  contingency  it  is  provided  that  no  restraining 
order  or  injunction  shall  issue  except  to  prevent  irreparable  injury  "to 
property  or  a  property  right  of  the  party  making  application,  for 
which  injury  there  is  no  adequate  remedy  at  law."  It  is  further 
required  that  "such  property  or  property  right  must  be  described 
with  particularity  in  the  application.  And  finally  it  declares  that 
certain  enumerated  acts  shall  not  be  prohibited  by  any  restraining 
order  or  injunction;  with  a  final  proviso  that  no  injunction  shall 
prohibit  any  person  or  persons  ''  from  doing  any  act  or  thing  which 
might  lawfully  be  done  in  the  absence  of  such  dispute  by  any  party 
thereto." 

The  intimation  conveyed  by  the  limitations  of  this  section  and 
insisted  upon  by  Mr.  Gompers  is  that  different  principles  shall  apply 
in  the  issue  of  injunctions  in  labor  disputes  from  those  which  prevail 
in  other  controversies.  To  that  assertion  reply  is  made  hereafter; 
but  we  submit  to  the  committee  that  even  if  the  conditions  alleged 
were  true,  which  it  is  not,  it  will  be  impossible  for  Congress  to  deny 
an  injunction  to  protect  rights  menaced  in  a  labor  dispute  which 
could  be  issued  by  the  same  court  and  under  the  same  circumstances 
in  any  other  controversy.  So  that  if  the  restriction  to  be  placed  upon 
the  exercise  of  the  equity  power  is  to  be  determined  by  the  character 
of  the  parties,  irrespective  of  the  rights  to  be  protected,  the  denial  of 
the  equitable  remedy  under  such  circumstances  would  make  the  leg- 
islation plainlv  invalid  under  the  principle  laid  down  in  Union  Sewer 
Pine  V.  Connelly  (184  U.  S.,  540)  and  Pierce  v.  The  Stablemen's  Unioi 
(156  CaL,  70).  In  the  former  case  an  antitrust  statute  of  the  State 
of  Illinois  was  invalidated  because  it  excepted  from  its  inhibitions 
agriculturists  and  stock  raisers,  thus  under  the  same  circumstances 
making  it  criminal  for  all  others  to  engage  in  those  combinations,  con- 
tracts, and  conspiracies  in  which  it  was  lawful  for  the  excepted  par- 
ties to  engage.  In  the  latter  case  the  Supreme  Court  of  California 
passed  upon  a  statute  which  it  was  asserted  exempted  certain  com- 
binations from  injunctive  process  while  acting  "  in  furtherance  of  a 
trade  dispute,"  and  that  court,  declining  to  give  such  an  interpreta- 
tion to  the  statute,  declared  that  to  do  so  would  be  to  invalidate  the 
statute,  since  it  would  deny  to  those  engaged  in  labor  controversies 
the  remedies  which  protected  the  same  rights  in  all  other  controver- 
sies and  would  create  a  privileged  class  exempt  from  the  arm  of  an 
equity  court,  even  as  in  the  Connelly  case  the  Illinois  statute  created 
a  privileged  body  of  wrongdoers. 

EQUITABLiE  PROTECTION  NOT  CONriNED  TO  "  PROPERTY  RIGHTS." 

The  section  in  question  further  undertakes  to  declare  that  the 
injunction  may  issue  to  protect  onljr  property  or  a  property  right, 
and  it  must  be  that  of  the  party  making  the  application.  Nothing  is 
more  certain,  from  the  decided  cases  no  less  than  from  standard  text- 
.books,  than  that  equity  will  not  only  protect  rights  of  property  but 
those  of  person,  especially  when  the  circumstances  of  their  exercise 

47900—14 ^76 


1186  LIMITING  FEDERAL  LNJUNGTIOXTfiu 

makes  them,  as  Mr.  Justice  Bi*ewer  described  them  in  the  Debs  case, 
"  rights  of  a  pecuniary  nature." 

The  primary  right  that  one's  personal  liberty  should  not  be  interfered  with 
by  combinations  of  persons  is  protected  by  equity.  Thus  the  interference  of 
Ibe  right  of  the  laborer  to  travel  on  the  highway  by  means  of  numbers  of  men 
V  by  physical  force  will  be  enjoined  where  its  continuance  is  threatened. 
(6  Pt>meroy*s  Equity  Jurisprudence,  par.  590.) 

Even  Mr.  Spelling,  in  his  work  on  Injunctions,  section  24,  tells  us : 

In  other  words,  the  subject  of  equity  jurisdiction  is  the  protection  of  civil 
rights  and  private  property,  and  not  punishment  or  prevention  of  crime  or 
immoral  acts,  when  not  in  connection  with  violations  of  private  rights. 

High  on  Injunctions,  volume  2,  paragraph  20,  declares: 

The  subject  matter  of  the  jurisdiction  of  equity  being  the  protection  of  pri- 
vate property  and  of  civil  rights,  courts  of  equity  will  not  Interfere  for  the 
pDolshment  or  prevention  of  merely  criminal  or  immoral  acts,  unconnected  with 
violations  of  private  rights. 

(^  This  part  of  the  bill,  in  thorough  consistency  with  all  its  provisions, 
illustrates  the  persistent  determination  with  which  every  effort  is 
made  to  contract  the  basis  of  equity  jurisdiction,  and  make  its  appli- 
cation more  difficult  in  the  class  of  controversies  covered  by  this 
section.  Strictly  construed,  the  provision  requiring  that  the  prop- 
erty or  property  right  to  be  protected  "  shall  be  that  of  the  party 
maMng  the  application,''  could  be  pleaded  against  the  Government 
in  the  endeavor  of  the  Nation  to  remove  economic  or  physical  ob- 
structions from  the  pathway  of  commerce;  and  the  particulari^  of 
description  required  would  m  all  large  operations,  in  actions  ox  the 
Government  of  common  carriers,  and  of  many  private  individuals 
i^nd  corporations  overtax  the  descriptive  powers  of  a  pleader. 

CONSTRUCTION    GIVEN   TO   SECTION    266-C   BY  PROPONENTS. 

But,  assuming  these  provisions  to  be  curable  by  amendment,  the 
root  of  this  measure  and  the  chief  evil  of  its  proposal  lies  in  the 
provisions  of  its  last  paragraph.  A  variety  of  interpretations  have 
been  given  to  its  context.  In  the  debate  upon  this  measure  Mr. 
Martin,  of  Colorado,  an  enthusiastic  and  sympathetic  proponent  of 
kbe  legislation,  declared  it  to  be  the  purpose  of  the  measure  that  '^  no 
restraining  orders  or  injunctions  shall  prohibit  any  person  or  persons 
from  doing  any  of  the  following  acts,  to  wit,"  and  he  then  proceeds 
to  enumerate  the  prohibitions  of  this  final  paragraph.  (Congres- 
sional Record,  vol.  48,  No.  143,  p.  7393.) 

Mr.  Wilson,  recognized  spokesman  for  the  American  Federation 
Df  Labor  on  the  floor  of  the  House,  and  who  may  be  assumed  to 
express  the  opinion  of  those  who  chiefly  demand  this  legislation, 
declared  in  the  same  debate : 

The  bill  does  not  legallsie  the  boycott  or  picketing.  It  does  not  deal  with  the 
«nc6tlon  of  the  legality  of  either  of  them.  What  It  does  do  is  to  prevent  the  equity 
conrt  from  stepping  in  in  a  case  of  possible  picketing,  or  stepping  in  in  a  case  ot 
a  boycott,  and,  by  the  writ  of  injunction,  undertaking  to  adjudicate  it.  There  has 
^een  a  great  deal  of  criticism  of  the  right  to  use  the  boycott  by  workmen  in  their 
trade  disputes  and  for  that  reason  some  men  are  opposed  to  a  proposition  that 
prevents  the  equity  court  from  stepping  in  with  the  writ  of  injunction  to  prevent 
a  boycott 

But,  Mr.  Speaker,  I  wont  to  say  to  this  House  now  that  the  boycott  itself  lies 
at  the  very  foundation  of  our  moral  code,  and  If  you  take  away  the  boycott.  If 
you  wipe  out  the  boycott,  your  moral  code  itself  falls.    (Vol.  48,  No.  138,  p.  7096.) 
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Mr.  Davis,  of  West  Virginia,  who  chiefly  expounded  this  measure 
upon  the  floor  of  the  House,  with  marked  ability  and  eloquence  said 
ox  this  paragraph  of  the  bill  : 

It  is  an  effort  to  crystaUlze  into  law  the  best  opinions  of  the  best  courts  as  to 
those  things  which  may  be  lawfully  done  in  a  trades  dispute  without  interference 
by  injunction.     (Vol.  48,  No.  138.  p.  7102.) 

And  again. 

All  that  is  attempted  here  is  to  say  that  certain  acts  are  not  amenable  to  the 
process  of  injunction,  whatever  other  rights  or  remedies  may  grow  out  of  them. 
(Idem,  p.  7103.) 

Again : 

The  bill  does  undertake  to  regulate  to  a  limited  extent  the  procedure  in  cases 
arising  from  such  disputes,  but  in  doing  so  it  simply  announces  rules  common  to 
other  cases  In  equity,  and  it  does  declare  that  certain  acts  lying  within  the  rights 
of  the  party  shall  not  be  infringed  upon  by  any  injunction.    (Idem,  p.  7104.) 

The  practical  interpretation,  then,  given  to  this  section  by  its 
friends  is  that  the  acts  enumerated  are  to  be  removed  from  the  in- 
junctive process.  This  is  what  they  believe  it  does  and  this  is  why 
they  want  it.  Two  theories  of  the  extent  to  which  this  is  done  are 
presented  to  this  committee,  the  one  by  Mr.  Gompers,  who,  while  hd 
can  not  be  prevailed  upon  to  express  directly  his  notion  of  the  effect 
of  the  bill,  does  so  inferentially  in  his  letter  to  the  chairman  of  this 
committee,  elsewhere  cited.  In  that  letter  it  will  be  observed  that 
the  specific  acts  which  he  complains  have  been  interfered  with  by 
process  of  injunction  are  the  acts  eliminated  from  equitable  reach  by 
this  section  of  the  bill.  It  is  therefore  to  be  inferred  not  less  from 
this  statement  than  from  his  frequently  reiterated  statements  upon 
this  subject  at  other  times  and  other  places  that  the  acts  enumerated 
in  this  section  of  the  bill  are  matters  of  absolute  right,  and  it  is  his 
expectation  that  were  this  statute  enacted  no  court  could  interfere 
with  their  exercise,  irrespective  of  the  circumstances  of  their  being. 
But  Mr.  Spelling,  while  elaborately  undertaking  to  argue  that  each 
of  these  acts  is  a  personal  right  and  ought  therefore  not  to  be  reach- 
able by  injunction,  assures  you  that  the  whole  paragraph  is  colored 
by  the  last  phrase  or  from  doing  any  act  or  thing  which  might  law- 
fully be  done  in  the  absence  of  such  dispute  by  any  party  tnereto." 
But  that  phrase  itself,  we  submit,  is  of  dubious  meaning.  It  may 
imply  either  that  anything  that  may  be  done  when  there  is  no  labor 
dispute  may  still  be  done  when  such  dispute  exists,  thus  eliminating 
Ihe  dispute^  itself  as  the  distinguishing  factor  which  colors  the  acts 
done  and  practically  declaring  that  "circumstances  do  not  alter 
cases,"  or  it  means  that  no  injunction  shall  prohibit  any  number  of 
persons  from  doing  acts  which,  in  the  absence  of  the  existing  dispute, 
could  be  done  by  a  single  person.  The  latter  construction  eliminates 
the  element  of  conspiracy  and  makes  the  test,  of  the  legality  or  ille- 
gality of  the  acts  of  combination  whether  or  not  the  acts  complained 
of  could  be  lawfuly  done  by  an  individual.  Such  a  construction 
would  indeed  "  color  "  the  whole  paragraph  for  it  would  carry  with 
it  radical  changes  in  substantive  rights  and  remedies  that,  if  valid, 
would  revolutionize  the  principle  of  conspiracy  and  subvert  the  exer- 
cise of  the  judicial  power  in  equity. 
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MERE  "  PEACEFULNESS  "   OP   AN    ACT  NO   TEST  FOR   LEGALITY. 

A  serious  error,  shared  by  the  sincerest  and  ablest  proponents  of 
this  legislation,  underlies  this  whole  paragraph.  In  the  course  of 
his  remarks  in  the  House  Mr.  Davis,  of  AVest  Virginia,  emphasizes, 
in  discussing  this  section,  that — 

It  win  be  seen  that  all  throughout  the  section  there  runs  the  requirement  of 
peacefulness  (p.  7103). 

And  again  and  a^ain  before  this  and  the  House  committee  pro- 
ponents of  this  legislation  indignantly  denying  the  contemplafed 
use  of  any  form,  of  coercion  or  violence,  manifestly  indefensible, 
have,  like  the  distinguished  gentleman  from  West  Virginia,  insisted 
that  any  of  the  acts  enumerated  must  be  lawful,  and  therefore 
unenjoinable  if  "  peacefully  "  done.  This  assertion  is  particularly 
made  with  regard  to  any  form  of  persuasion.  Thus,  the  section 
provides  that"' no  restraining  order  shall  prohibit  any  person  or 
persons  from  peacefully  persuading  any  person  to  work  or  abstain 
from  working,  or  from  ceasing  to  patronize  or  employ  any  party  to 
such  dispute,  or  from  recommending,  advising,  or  persuading  otners 
by  peaceful  means  so  to  do." 

No  proposition  is  more  firmly  established  in  the  very  fundamentals 
of  English  and  American  law  than  that — 

If  one  maliciously  interferes  in  a  contract  between  two  parties  and  induces 
one  of  them  to  break  that  contract  to  the  injury  of  the  other,  the  party  injured 
can  maintain  an  action  against  the  wrongdoer.  (Angle  v.  Chicago,  etc..  Rail- 
way, 151  U.  S.,  13. ) 

Leading  modern  English  cases  illustrating  the  application  of  the 
same  principle  to  trade  disputes  are  Quinn  v.  Leathem  (1901,  A.  C, 
496) ;  and  South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co. 
(1905,  A.  C,  279).  The  same  principle  is  elaborately  expounded 
by  Mr.  Justice  White  in  another  field  of  controversy,  in  Ix)uisville 
&  Nashville  Railroad  v.  Bitterman  (207  U.  S.),  a  case  in  which 
an  injunction  was  issued  against  scalpers,  prohibiting  them  from 
inducing  or  persuading  holders  of  nontransferrable  excursion  tickets 
to  dispose  of  the  same.  These  cases  establish  the  principle  that 
the  breaking  of  a  contract  being  an  unlawful  act,  a  combination 
to  procure  its  breach  is  an  unlawful  combination,  and  the  aggrieved 
party  may  not  only  recover  damages,  but  when,  as  in  the  railroad 
cases,  there  is  a  continuing  injury,  and  many  defendants,  requiring 
a  multiplicity  of  suits,  and  therefore  no  plain  and  ade<]^uate  remedy 
at  law,  an  injunction  will  issue  to  protect  the  property  right  existing 
in  the  contract.  Yet  in  all  these  cases . "  peaceful  persimmon "  is 
the  means  by  which  the  breach  of  the  contract  is  sought  to  be 
obtained.  The  scalpers  did  not  intimidate  or  coerce  the  holders  of 
the  excursion  tickets.  They  merely  offered  monev  for  the  unused 
portion.  Where  the  element  of  coercion  enters  the  case  is  merely 
made  stronger.  Thus,  in  cases  like  that  of  the  Hitchman  Coal  & 
Coke  Co.  V.  Mitchell,  both  elements  are  present.  But  it  is  evident 
that  the  determining  factor  in  the  legality  or  illegality  of  the  act  of  a 
combination  is  not  merely  its  "  peacefulness,"  but  its  purpose. 

This  important  consideration  was  emphasized  by  Judge  Taft  in  his 
decision  in  Thomas  v.  Cincinnati  (52  Fed.,  819),  thus: 
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Boycotts,  though  nnncconipanled  with  violence  or  intimidation,  have  been  pro- 
nounced unlawful  in  every  State  of  the  United  States  where  the  question  has 
arisen,  unless  it  be  in  Minnesota,  and  they  are  held  to  be  unlawful  in  England. 

Since  that  decision  was  rendered  the  same  doctrine  was  approved 
in  Minnesota  in  Gray  v.  Building  Trades  Council  (91  Minn.,  171), 
and  is  the  prevailing  opinion  to-day. 

We  therefore  submit  to  the  committee  that  the  acts  referred  to  in 
this  section,  against  which  no  injunction  may  issue  when  "peace- 
fully "  executed,  may  be  steps  in  the  unlawful  effort  of  a  combination 
to  procure  a  breach  on  contract  or  to  carry  on  a  boycott,  and  to  refuse 
to  any  individual  the  right  to  his  remedy  by  injunction,  which  arises 
only  when  no  remedy  at  law  exists,  would  be  to  deny  him  any  remedy 
for  the  protection  of  the  rights  involved  against  unlawful  acts  which 
have  been  condemned  and  enjoined  since  time  immemorial. 

OTHER    PROVISIONS    OF    SECTION     260-C    WITHDRAW    INJUNCTION    RELIEF 

FROM  BOYCOTT  AND  SYMPATHETIC  STRIKE. 

So,  too,  to  prohibit  the  issuance  of  an  injunction  "prohibiting 
any  person  from  ceasing  to  perform  any  work  or  labor,  or  from 
recommending,  advising,  or  persuading  others  by  peaceful  means  so 
to  do,"  would  prevent  the  application  of  the  injunctive  remedy  to 
the  condition  which  existed  in  the  well-known  case  of  Toledo,  etc.  v. 
Pennsylvania  Railroad  Co.  (54  Fed.,  730).  In  that  case,  It  will  be 
recalled,  the  employees  of  the  Pennsylvania  Co.,  in  obedience  to  the 
then  existing  rule  12  of  the  brotherhood,  refused,  while  remaining  at 
work,  to  handle  any  cars  of  another  road  with  which  the  brotherhood 
was  in  controversy.  The  members  of  the  brotherhood  were  enjoined 
in  that  instance  irom  refusing  to  handle  the  cars  in  question  while 
remaining  in  the  service  of  the  road,  inasmuch  as  it  constituted  a  . 
conspiracy  to  prevent  the  railroad  in  question  from  fulfilling  its 
duties  under  the  interstate-commerce  act.  It  is  to  be  clearly  observed 
that  the  men  were  not  enjoined  from  ouitting,  which,  as  the  court 
says,  "they  had  a  perfect  right  to  do,  but  from  combining  while 
remaining  in  the  employ  of  the  company  to  prevent  the  performance 
of  the  carrier's  public  obligations,  and  of  their  own  statutory  duties 
as  employees  of  the  carrier.  Yet,  under  the  provisions  of  this  sec- 
tion, the  employees  in  question  could  not  be  enjoined  "  from  ceasing 
to  perform  any  work  or  labor,"  nor  could  their  officers  or  leaders  be 
enjoined  from  advising  and  persuading  them  to  execute  this  unlaw- 
ful combination. 

It  must  be  obvious  to  the  committee  that  even  if  the  courts  did 
not  exhibit  evidence  of  the  fact  that  acts  enumerated  in  this  section 
have  repeatedly  been  steps  in  the  execution  of  unlawful  designs,  it 
must  be  certain  that  they  may  be. 

No  conduct  has  such.un  absolute  privilege  as  to  justify  all  possible  schemes  of 
which  it  may  be  a  part.  The  most  iimoceut  nnd  constitutionally  protected  of 
acts  or  omissions  may  be  made  a  step  in  a  criminal  plot,  and  if  it  is  a  step  In  a 
plot,  neither  its  innocence  nor  the  Constitution  is  sufficient  to  prevent  the 
pnnishment  of  the  plot  by  law.     (Aikens  v,  Wisconsin,  195  U.  S.,  194.)  . . 

So^  too,  this  section  obviously  amends  the  Sherman  Act,  for  its  I 
restrictions  apply  to  the  Government  as  well  as  private  individuals,  I 
and  would  embarrass  the  public  authority  by  preventing  a  restraint  I 
of  specific  acts  which  might  be  a  step  in  a  restraint  of  trade.         ^^,^^Jr^ 
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Even  if  it  be  finally  assumed  that  the  section  as  it  is  written  is 
intended  and  may  be  construed  merely  to  forbid  the  issuance  of  an 
injunctive  order  against  any  or  all  of  the  acts  enumerated  when  law- 
fully performed,  tne  argument  for  the  provision  gains  no  strength. 
With  the  single  exception  of  a  phrase  in  the  injunction  issued  by 
Judge  Jenkins,  and  modified  by  Mr.  Justice  Harlan  in  Arthur  v. 
Oakes,  no  case  has  been  presented  to  this  committee,  nor  can  one  be 
offered^  in  which  any  act  enumerated  in  this  section  has  been  enjoined, 
unless  it  was  a  step  in  the  execution  of  an  unlawful  combination  or 
a  conspiracy  threatening  individuals  or  the  public  with  irreparable 
damage.  In  this  aspect  it  is  futile  le^slation,  which  neither  satisfies 
the  demands  of  those  who  most  persistently  seek  its  enactment  nor- 
answers  any  existing  need  for  a  mere  declaration. 

III. 

The  English  Legislation  Urged  as  a  Precedent  for  a  Part 
OF  Section  266-<j  of  this  Bill  and  in  Defense  or  the  Gen- 
eral Demand  of  Proponents  has  not  been  Presented  to  this 
Committee  in  its  Entirety.  It  Springs  from  Conditions  With- 
out Parallel  here  and  is  Accompanied  by  Criminal  Prohibi- 
tions Which  American  Labor  Organizations  Would  Passion- 
ately Resent  and  Legal  Qualifications  Under  Which  the 
American  Federation  of  Labor  Couij)  not  Become  A  Registered 
Trade-Union.  It  Creates  Legal  Inequalities  Which  this  Com- 
mittee Could  not  Approve  and  Which  Our  Organic  Law  Would 
not  Permit. 

ENGLISH    legislation    MISSTATED. 

The  English  trade  disputes  act  of  1906  in  a  garbled  form  has  been 
continually  pleaded  before  committees  of  the  House  and  Senate  as 
proof  that  (jreat  Britain  has  excepted  labor  combinations  from  the 
general  principles  of  law,  and  that  English  trade-unionists  enjoy  a 
liberty  of  action  unknown  to  their  American  brethren.  The  ma- 
jority of  the  House  committee  declare : 

The  English  act  of  1906,  set  f(»rth  at  length  in  the  hearings,  goes  further 
than  it  has  yet  been  deemed  possible  to  go  in  this  country  in  relieving  labor,  and 
especially  organized  labor,  of  legal  burdens  and  discriminations.  (Rep.  216, 
62d  Cong.,  2d  sess.,  p.  16.) 

Mr.  Gompers  expresses  this  delusion  more  emphatically  by  de- 
claring to  this  committee :  ^ 

What  we  are  asking,  gentlemen,  in  this  bill  is  practically  the  law  of  Great 
Britain  now.  The  British  trade  disputes  act  of  1906  contains  in  essence  that 
which  we  are  asking  in  this  bill.  I  desire  to  6ffer  copy  of  the  trade  disputes 
act  of  1908.     (Gompers  hearings,  pt.  2,  p.  54.) 

He  then  proceeds  to  incorporate  an  incomplete  copy  of  the  British 
trade  disputes  act  of  1906,  an  examination  of  which  would  leave  the 
impression  that  the  act  stood  alone  and  was  not  merely  an  amend- 
ment to  existing  legislation,  in  connection  with  which  it  must  be 
read  in  order  to  understand  not  only  the  peculiar  privileges  of  British 
trade-unions,  but  the  exceptional  legal  disabilities  of  the  British 
laborer.  I  incorporate  as  Exhibit  D  a  complete  copy  of  the  British 
trade  disputes  act,  from  which  it  becomes  apparent  that  it  is  largely 
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an  amendment  of  the  "Conspiracy  and  protection  of  property  act 
of  1875/'  which  I  also  incorporate  as  Exhibit  E. 

Before  examining  the  terms  of  these  two  acts,  permit  me  to  briefly 
review  for  the  committee  the  exceptional  conditions  from  which  the 
British  trade-union  acts  arise. 

ORIGIN  OF  ENGLISH  TRADE-UNION  ACTS. 

I  shall  not  take  up  your  time  with  a  discussion  of  the  niceties  of  the 
common-law  doctriae  of  conspiracy  in  its  application  to  trade-unions 
prior  to  the  nineteenth  century,  a  subject  upon  which  scholars  of  the 
Temples  are  still  divided,  but  from  1800  to  1824  a  series  of  enactments 
known  as  the  ''  Combination  acts ''  practically  outlawed  trade-unions^ 
making  unlawful  by  statute  any  organization  to  fix  wages. 

STRIKES  AND  LOCKOUTS  UNLAWFUL  AT  COMMON   LAW  OF  ENGLAND* 

In  1824  the  combination  acts  were  repealed  and  the  widest  priv- 
ilege given  to  organizations  of  workmen  by  a  statute  of  that  year. 
This,  however,  exciting  general  alarm,  was  repealed  in  1825,  leaving 
the  common  law  in  force.  Combinations  of  either  masters  or  work- 
men to  raise  or  depress  wages  were,  in  common-law  proceedings  be- 
ttireen  this  period  and  1870,  held  unlawful  and  sometimes  criminal  as 
in  restraint  of  trade  (Kegina  v.  Druitt,  10  Cox  C.  C,  592 ;  Hilton  f>. 
Eckersley,  6  E.  and  B.,  47),  while  a  combination  to  strike  and  a  con- 
certed withdrawal  from  employment  were  declared  criminal.  This 
doctrine  undoubtedly  survived  from  the  legislation  beginning  with 
the  statute  of  labors  in  1349,  in  which  the  state  asserted  the  right  to 
fix  wages,  and  consequently  a  combination  to  raise  or  depress  them 
would  oe  a  conspiracy  against  the  law. 

During  this  period  such  labor  organizations  as  existed  suffered 
under  the  disadvantage  of  being  unable  to  protect  their  own  funds, 
because  apart  from  the  question  of  criminal  responsibility  they  were 
deemed  illegal  organizations,  as  some  of  their  purposes  were  held 
to  be  in  restraint  of  trade.  They  could  not  therefore  maintain  an 
action  in  court,  and  thus  a  treasurer  or  other  agent  of  the  organiza- 
tion who  embezzled  its  funds  or  retained  them  could  not  be  pro- 
ceeded against.  (Hornby  v.  Close,  L.  R.,  2  Q.  B.,  153,  1867 ;  Farrer 
V.  Close,  L.  R.,  4  Q.  B.,  602,  1869.) 

BREACH    OF    CONTRACT   BY   I^BORER    A    CRIMINAL   OFFENSE. 

Great  as  were  these  disabilities  of  the  trade-union  as  an  organiza- 
tion, the  disabilities  of  the  individual  workmen  were  even  greater  ai 
this  period.  For  at  common  law,  enforced  in  later  years  by  a  variety 
of  statutes,  a  breach  of  contract  on  the  part  of  the  laborer  was  re- 
garded as  a  criminal  offense,  while  on  the  part  of  the  master  it  was 
only  a  civil  wrong.  This  condition  grew  out  of  ancient  legislation^ 
beginning  with  the  statute  of  labors  in  the  fourteenth  century,  re- 
enforced  by  the  statute  of  apprentices  in  the  seventeenth  century, 
and  strengthened  by  various  enactments  of  the  four  Georges,  which 
made  it  a  criminal  offense  for  a  workman  to  depart  from  his  service 
before  the  time  agreed  upon  or  before  the  work  he  had  undertaken 
was  completed.    Parliamentary  returns  in  1863  showed  10,000  cases 
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of  breach  of  contract  prosecuted  in  the  courts  in  a  single  year.  At 
that  time,  and  even  under  Lord  Elcho's  Act  of  1867,  which  under- 
took to  remedy  this  condition,  a  contract  of  service  could  be  spe- 
cifically enforced.  Even  under  Lord  Elcho's  Act,  which  was  avow- 
edly remedial  legislation,  imprisonment  for  breach  of  contract  of 
service  remained  to  be  enforced  by  a  justice  of  the  peace  in  "  aggra- 
vated" cases. 

These  were  the  conditions  which  demanded  parliamentary  reform 
in  England  in  the  interest  of  workmen.  Their  counterpart  never 
existed  in  this  country.  Neither  the  individual  nor  the  organized 
workman  has  ever  labored  under  these  disadvantages  here.  A  breach 
of  contract  has  never  been  criminally  punishable,  and  even  in  the 
earliest  period  of  the  trade-union  movement  in  this  country,  when  we 
were  most  affected  by  the  English  le^al  example  in  Pennsylvania, 
New  York,  and  Virgmia,  the  simple  right  to  collectivelv  withdraw 
from  employment  in  furtherance  of  a  lawful  demand  for  changed 
condition  of  employment  was  always  sustained  by  the  courts. 

TRADE-UNION    ACTS,    1871-1876. 

But  in  England,  until  the  passage  of  the  trade-union  acts  of  1871 
and  1876,  workmen  could  not  be  said  to  have  a  legal  right  to  organize 
or  act  collectively.  Those  statutes  gave  the  trade-unions  a  limited 
legal  right  of  existence  by  declaring  "  The  purposes  of  any  trade- 
union  shall  not  by  reason  merely  that  they  are  in  restraint  of  trade 
be  deemed  to  be  unlawful  so  as  to  render  any  member  of  such  trade- 
union  liable  to  criminal  prosecution  for  conspiracy  or  otherwise.^' 
This,  and  this  alone,  removed  the  ancient  disabilities  of  the  common 
law  and  the  statutes.  But  on  the  same  day  of  the  passage  of  the  trade- 
union  act  of  1871  there  was  likewise  enacted  the  criminal  amendments 
act,  which  defined  as  criminal  offenses  all  those  acts  of  intimidation 
or  coercion  common  to  trade  disputes. 

CONSPIRACY    AND   PROTECTION    OF    PROPERTY    ACT,    1875. 

This  act  was  succeeded  by  theconspiracy  and  protection  of  property 
act  of  1875,  which  displaced  it.  The  act  of  1875  was  brought  into 
being  largely  as  the  result  of  the  decision  in  Regina  fK  Bunn  (12  Cox 
C.  C,  316),  being  a  strike  of  gas  stokers  in  the  year  1872  against  a 
Ix)ndon  gaslight  company.  The  men  were  prosecuted  and  convicted 
of  conspiracy  because  of  their  joint  breach  of  contract.  This  case 
made  it  evident  that  while  other  disabilities  had  been  removed  a  strike 
in  any  form  was  still  prosecutable  as  a  conspiracy  at  common  law,  and 
to  overcome  this  conaition  and  permit  a  joint  withdrawal  from  em- 
ployment the  section  of  the  act  of  1875,  so  frequently  referred  to 
nere,  was  passed,  providing  "  that  an  agreement  between  two  pereons 
to  further  a  trade  dispute  should  not  be  indictable  as  a  conspiracy  it 
the  act  when  committed  by  one  person  would  not  be  punishable  as  a 
crime."  The  legislative  history  of  this  act  and  the  subsequent  deci- 
sicns  of  English  courts  showed  that  this  provision  of  the  act  of  1875 
had  no  other  purpose  than  to  permit  men  to  jointly  withdraw  from 
<iupl( yiiient  without  being  indictable  for  conspiracy. 
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But  this  section  I  describe  is  not  left  to  stand  alone,  but  is  sub- 
jected to  very  many  exceptions,  which  by  examining  the  act  you  will 
perceive  greatly  modify  and  limit  its  apparent  privilege. 

Nothing  in  it  exempts  from  punishment  any  person  guilty  of  con- 
spiracy, tor  which  a  punishment  is  awarded  by  act  of  Parliament. 
Nor  does  it  affect  the  law  relating  to  riot,  unlawful  assembly,  breach 
of  peace,  or  sedition.  And,  further,  you  will  observe  that  in  section  7 
it  is  provided  "  every  person  who  with  a  view  to  compel  any  other 
person  to  abstain  from  doing  or  to  do  any  act  which  such  other  per- 
son has  a  legal  right  to  do  or  abstain  from  doing,  wrongfully  and 
without  legal  authority — 

"  1.  Uses  violence  to  or  intimidates  such  other  person  or  his  wife 
or  children,  or  injures  his  property;  or 

"2.  Persistently  follows  such  other  person  about  from  place  to 
place;  or 

"3.  Hides  any  tools,  clothes,  or  other  property  owned  or  used  by 
such  other  person,  or  deprives  him  of  or  hinaers  him  in  the  use 
thereof;  or 

"4.  Watches  or  besets  the  house  or  other  place  where  such  other 
person  resides  or  works  or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place;  or 

"  5.  Follows  such  other  person  with  two  or  more  other  persons  in  a 
disorderly  manner  in  or  tnrough  any  street  or  road,  may  be  impris- 
oned for  a  term  not  exceeding  three  months  at  hard  labor  or  a  fine 
not  exceeding  £20." 

QUITTING  BMPI/)rMENT  INDIVIDUALLY  OR  COLT^CTIVBLY  STILL  CRIMINAL 
IN  ENGLAND  WIIEN  SUCH  QUITTING  IMPERILS  LIFE  OR  PROPERTY. 

This  is  the  law  of  England  to-day,  but  more  than  that,  and  to  this 
I  especially  direct  the  attention  of  the  committee,  the  fourth  section 
of  the  conspiracy  and  protection  of  property  act  of  1875,  frequently 
enforced,  makes  it  a  criminal  offense  punishable  by  £20  fine  or  three 
months  at  hard  labor  for  any  person  employed  by  a  gas  or  water 
company  to  willfully  break  his  contract  or  service,  alone  or  in  com- 
bination with  others,  if  he  have  reasonable  cause  to  believe  that  the 
probable  consequence  of  his  so  doing  will  deprive  some  section  of  the 
community  of  gas  or  water;  and  the  fifth  section  provides,  under  the 
same  penalty,  that  if  any  person,  in  any  employ,  either  by  himself 
or  in  combination  with  others,  willfully  breaks  his  contract  of  em- 
ployment, having  reasonable  cause  to  believe  that  his  doing  so  will 
endanger  human^ife  or  cause  serious  bodily  injury  or  expose  valuable 
real  or  personal  property  to  destruction  or  serious  injury,  he  is 
criminally  punishable.  These  extraordinary  criminal  provisions, 
utterly  unknown  to  the  law  of  this  country,  would  not,  I  submit  to 
you,  be  accepted  by  any  labor  leader  who  is  asking  you  to  enact  the 
principles  or  English  labor  legislation. 

CHANGES  PRODUCED  BY  BRITISH  TRADE-DISPUTES  ACT  OF  1006. 

What  change,  then,  did  the  English  trade-disputes  act  of  1906 
produce  ? 

First.  It  struck  out  merely  the  last  paragraph  of  section  7  of  "  the 
Conspiracy  and  Protection  of  Property  Act  of  1875  "  and  inserted  in 
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lieu  thereof  the  first  paragi*aph  of  section  2  of  the  Trade-disputes 
Act  of  1906,  reading  as  follows:     • 

It  shall  be  lawful  for  one  or  more  persons,  acting  in  their  own  behalf  or 
on  behalf  of  a  trade  union  or  of  an  individual  employer  or  firm  in  contemplation 
or  furtherance  of  a  trade  dispute,  to  attend  at  or  near  a  house  or  place  where 
a  person  resides  or  works  or  carries  on  business  or  happens  to  be,  if  they  00 
attend  merely  for  the  purpose  of  peacefully  obtaining  or  communicating  infor- 
mation, or  of  peacefully  persuading  any  person  to  work  or  abstain  from 
working. 

This  section  has  been  construed  to  permit  "peaceful  picketing'' 
for  obesrvation  only,  and  the  moment  "picketing"  assumes  the 
color  of  intimidation  this  section  confers  no  privilege.  If,  without 
threat,  a  crow^  surrounds  a  house  or  place  of  work  or  a  number  of 
men  silently  follow  an  individual  workman,  this  section  affords  no 
defense  for  criminal  prosecution.  (Wilson  v,  Kenton,  1910,  S.  C. 
(J),  32  Ct.  of  Justice.) 

In  this  case,  during  a  coopers'  strike,  two  strikers  remained  near 
the  homes  of  two  worlanen  who  had  not  joined  the  strike,  and  when 
the  nonstrikers  left  their  houses  the  pickets  signaled  to  a  crowd, 
which  gathered  and  followed  the  men  to  their  plaoe  of  work.  Sub- 
section 1  of  section  2  of  the  trade-disputes  act  01 1906  was  pleaded  in 
defense,  but  the  defense  was  disallowed  and  the  defendants  were  con- 
victed on  the  ground  that  there  was  no  evidence  of  an  effort  to  obtain 
or  communicate  information. 

Second.  It  relieves  the  funds  of  a  trade  union  of  liability  for  the 
tortious  acts  of  its  agent,  and  provides  that  an  act  done  by  a  person 
in  furtherance  of  a  trade  dispute  shall  not  be  actionable  merely  on 
the  ground  that  it  induced  some  other  person  to  break  a  contract. 
These  are  its  chief  results. 

While  of  course  there  is  nothing  in  the  bill  before  this  committee 
with  respect  to  tort  liability,  the  English  exemption  is  offered  as  a 
legal  parallel.  It  being  urged  that  ix  persons  engaged  in  trade  dis- 
putes may  be  relieved  of  tort  liability,  for  the  greater  reason  acts 
done  in  furtherance  of  a  trade  dispute  ought  to  be  relieved  from 
interference  by  injunction. 

INJUSTICE  RESULTING    FROM   ENGLISH   LEGISLATION. 

I  beg  the  committee  first  to  note  the  legal  condition  which  this 
exemption  has  created  in  Great  Britain  by  reference  to  a  single 
astonishing  case  presenting  a  spectacle  of  injustice  to  which,  fortu- 
nately, under  our  form  of  constitutional  government  no  citizen  may 
be  submitted. 

English  courts  enforcing  these  extraordinary  privileges  conferred 
upon  English  trade-unions  early  emphasized  the  remarkable  result. 
The  condition  was  thus  described  by  a  court  in  a  proceeding  for  ma- 
licious prosecution  by  an  advertising  agent  against  the  Amalgamated 
Society  of  Railway  Servants,  in  which  the  judge  held  that  however 
good  the  cause  of  action  it  could  not  be  considered. 

From  the  hiimilintinp  iwsitlon  of  being  on  n  level  with  other  lawful  associa- 
tions of  His  Majesty*8  subjects  the  statute  of  1906  has  relieved  all  registered 
trade-unions,  and  they  are  now  "supra  legens,"  Just  as  the  medieval  emperors 
were  "  supra  Kramuiaticum."  The  defendant  societies  are  therefore  entitled 
to  judgment.  (Russy  ?•.  Society  of  Almagamated  Railway  Servants,  24  T.  L.  R., 
437,  190S.) 
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THE  CASE  OF  CONWAY  VS.  WADE. 

In  1908  a  laborer  brought  an  action  against  a  trade-union  official 
for  maliciously  procuring  his  discharge.  The  cause  was  heard 
before  a  jury  ana  a  verdict  returned  in  favor  of  the  plaintiff.  The 
defendant  appealed  on  the  ground  that  there  was  no  cause  of  action 
under  the  trade-disputes  act  of  1906,  since  his  act  was  done  in  further- 
ance of  a  trade  dispute.  The  court  of  appeals  sustained  the  appeal. 
(C!onway  v.  Wade,  July  17, 1908.)  Mr.  Justice  Farwell,  for  the  court, 
made  the  following  statement : 

The  facts  are  simple.  For  18  years  the  plaintiff  has  been  a  member  of  the 
laborers'  union  Intermittently.  Seven  years  ago  he  was  fined  lOs.,  but  did  not 
pay,  and  no  action  was  ever  taken  against  hitia  for  such  default. 

In  September,  1907,  he  rejoined  the  union  and  got  his  card  of  membership 
and  showed  his  receipt  to  the  defendant  on  September  25,  who  told  him  that  it 
was  all  right  and  that  he  could  go  to  work.  On  October  1  he  was  given  higher 
wages  as  charge  man.  On  October  2  the  defendant  told  Baines,  the  foreman, 
that  he  had  better  stop  the  plaintiff  or  there  would  be  trouble  with  the  men» 
and  he  did  so.  The  defendant  is  a  district  delegate  of  the  laborers'  union; 
he  is  not  a  laborer.  It  was  no  part  of  his  duty  to  inflict  a  fine  or  to  stop  any 
man  from  working;  he  had  no  authority  to  call  out  the  men  without  the  sanc- 
tion of  the  executive,  and  he  had  no  such  sanction.  He  gave  no  notice  to  the 
plaintiff,  nor  did  he  suggest  that  he  pay  the  7-year-old  fine.  There  were  two 
members  of  the  union,  Mullen  and  Greene,  in  the  same  towo.  Mullen  having 
been  secretary  of  the  branch  to  which  the  plaintiff's  fine  should  have  been  paid* 
instigated  the  defendant  to  get  the  plaintiff  turned  out;  then  another  man» 
Linney,  a  ship  steward,  told  the  foreman  that  if  the  plaintiff  kept  in  the  mea 
would  stop.  The  plaintiff  saw  the  defendant  and  remonstrated  and  asked  him 
if  he  would  stop  him  wherever  he  went  The  defendant  replied,  *'  Certainly. 
I  will,"  and  the  plaintiff  said.  "Have  I  got  to  starve?  What  shall  I  do?" 
and  the  defendant  replied,  "  Do  what  you  like.** 

The  Jury  found  that  the  defendant  by  hla  threats  intended  to  and  did  prevent 
the  plaintiff  from  getting  or  retaining  employment  tai  order  to  compel  the  plaintiff 
to  pays  the  lOs.,  and  to  punish  him  for  nonpayment.  But  briefly  £he  case  is 
this :  The  defendant  who  is  not  a  workingman  at  all  and  who  had  no  authority 
on  behalf  of  any  trade-union  or  others  to  do  so  threatened  to  call  out  the  men 
at  Redheads  in  order  to  compel  payment  of  a  fine  more  than  seven  years  old, 
of  a  trifling  amount,  the  payment  of  which  he  was  not  entitled  to  demand,  the 
nonpayment  of  which  was  no  business  of  his,  at  the  Invitation  of  two  working- 
men  who  objected  to  the  plaintiff.  He  so  threatened,  with  the  intention  and 
effect  of  depriving  the  plaintiff  of  all  work  and  chance  of  work,  and  contem- 
plated with  such  complaisant  indifference  a  result  that  the  man  would  have 
to  choose  between  starvation  and  the  workhouse. 

The  court  continues : 

It  was  possible  for  the  courts  to  defend  individual  liberty  against  the  kings 
and  barons  because  the  defenses  rested  on  the  law  which  they  administered; 
it  is  not  possible  for  the  courts  to  do  so  when  the  legislature  alters  the  law, 
for  they  can  only  administer  the  law.  The  legislature  can  not  make  evil  good, 
but  it  can  make  it  not  actionable. 

And,  fmally,  sustaining  the  appeal,  the  court  concludes: 

I  regret  the  conclusion,  because  I  think  that  it  inflicts  a  cruel  hardship  on 
the  plaintiff  and  it  is  no  consolation  for  him  that  far  greater  hardships  will 
doubtless  be  inflicted  in  the  future  on  persons  more  innocent  than  himself,  per- 
sons who  were  not  able  to  pay  10s.  seven  years  ago.  To  use  Lord  Justice 
Romere*s  language  in  Giblin  v.  National  Amalgamated  Laborers*  Union  (72 
L.  J.  K-  B.,  p.  914,  1903,  2  K.  B.,  at  p.  620)  :  "  The  conduct  of  the  defendant  is 
morally  an  unjustifiable  molestation  of  the  man  ♦  •  *  an  improper  and 
inexcusable  interference  with  the  man's  ordinary  rights  of  citizenship."  But 
these  rights  have  been  cut  away  and  the  remedy  for  them  destroyed  by  the 
legislature. 
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On  further  appeal  to  the  House  of  Lords  the  decision  was  reversed 
on  the  sole  ground  that  there  was  not  "  a  trade  dispute  "  because  the 
defendant  Wade  was  not  authorized  to  act  by  the  union,  but  the 
law  lords  signified  their  assent  to  the  conclusion  that  had  he  been 
acting  under  the  direction  of  the  union  there  would  have  been  no 
liability  for  procuring  the  malicious  discharge  of  the  plaintiff  in 
furtherance  of  a  trade  dispute. 

It  is  unthinkable  that  the  American  Congress  can  ever  accept  as 
parallel  or  precedent  for  legislation  a  law  which  gives  to  either  an 
mdividual  or  a  combination  the  right  to  maliciously  procure  the  dis- 
charge and  prevent  the  future  employment  of  a  workman  because  of 
his  refusal  or  that  of  his  employer  to  meet  the  improper  demands 
of  any  individual  or  collection  of  individuals.  Still  less  can  thife 
committee  ever  countenance  the  proposal  that  if  injunctive  relief 
were  the  only  remedy  left  to  an  individual  in  such  circumstances  it 
should  be  stripped  from  him  by  law. 

NO  PARALLEL  BETWEEN  POWERS  OF  PARLIAMENT  AND  CONGRESS. 

I  need  scarcely  point  out  to  this  committ^  that  the  peculiar  privi- 
leges granted  by  tne  British  trade  disputes  act  of  1906  could  not  be 
conferred  by  this  Congress.  The  British  Parliament  possesses  abso- 
lute and  arbitrary  legislative  authority;  this  Congress  only  such 
powers  as  have  been  expressely  conferred  upon  it  and  subject  to  the 
specific  written  prohibitions  of  our  Constitution.  The  comparison  is 
strikingly  illustrated  by  a  statement  from  the  present  British  ambas- 
sador in  his  notable  work  on  the  American  Commonwealth,  and  one 
by  Mr.  Justice  Harlan  in  his  dissent  in  the  case  of  Robertson  v,  Bald- 
win (165  U.  S.).    Mr.  Bryce  says: 

The  British  Parliament  has  always  been,  was  then,  and  remains  now  a  sov- 
ereign and  constituent  assembly.  It  can  make  and  unmake  any  law,  change 
the  form  of  government  or  the  succession  to  the  Crown,  interfere  with  the 
courts  of  justice,  and  extinguish  the  most  sacred  and  private  rights  of  the 
citizens.     (American  Ck>mmon wealth,  vol.  1,  p.  32.) 

What  are  called  in  England  const! tutionnl  statutes,  such  as  Magna  Oharta, 
the  bill  of  rights,  the  act  of  settlement,  the  acts  of  union  with  Scotland  and 
Ireland,  are  merely  ordinary  laws,  which  could  be  repealed  by  Parliament  at 
any  moment  in  exactly  the  same  way  it  can  repeal  the  highway  act  or  lower 
the  duty  on  tobacco.  *  ♦  •  Parliament  can  abolish  when  it  pleases  any 
Institution  of  the  country,  the  Crown,  the  House  of  Lords,  the  established 
church,  the  House  of  Commons,  Parliament  itself.     (Vol.  1,  pp.  237-238.) 

"Commenting  on  the  essenjtial  difference  between  the  power  of  Par- 
liament and  that  of  Congress,  Mr.  Justice  Harlan  said : 

No  such  powers  have  been  given  to  or  can  be  exercised  by  any  legislative 
body  organized  under  the  American  system.  Absolute  arbitrary  power  exists 
nowhere  in  this  free  land.  The  authority  for  the  exercise  of  power  by  the  Con- 
gress of  the  United  States  must  be  found  in  the  (Constitution.  Whatever  it 
does  in  excess  of  the  powers  granted  to  It,  or  In  violation  of  the  Injunction  of 
the  supreme  law  of  the  land,  is  a  nullity  and  may  be  so  treated  by  every  person. 
•  •  •  If  the  Parliament  of  Great  Britain,  her  Britannic  Majesty  assenting, 
should  estnblish  slavery  or  Involuntary  servitude,  the  courts  would  not  question 
Its  authority  to  do  so,  and  would  have  no  alternative  except  to  sustain  legisla- 
tion of  that  character.  A  very  short  act  of  Parliament  would  suffllce  to  destroy 
all  the  guaranties  of  life,  liberty,  and  property  now  enjoyed  by  Englishmen. 
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LEGAL  DISABILITIES  OF  BRITISH   TRADE   UNIONS. 

The  same  Parliament  which  possesses  and  exercises  the  power  to 
except  one  class  of  combinations  from  the  uniform  operation  of  the 
law  likewise  possesses  and  exercises  the  power  to  place  exceptional 
disabilities  upon  their  members.  British  trade-unions  may  not  hold 
property  nor  act  through  trustees  except  they  be  registered  under 
the  trade-union  act  of  1871-1876,  and  it  has  been  frequently  decided 
that  these  acts  are,  as  it  were,  the  charter  of  combination  for  a  regis* 
tered  trade-union,  and  it  can  exercise  no  power  not  therein  author- 
ized. While  it  is  true  that  by  the  statute  a  union  may  not  be  refused 
registration  merely  because  "some  of  its  objects  or  by-laws  are, in 
restraint  of  trade,^'  it  has  been  again  and  again  held  that  where  an 
examination  of  the  constitution  and  by-laws  of  a  union  reveals  the 
fact  that  some  of  it^  purposes  or  methods  are  of  such  weight  and  im- 
portance as  to  dominate  the  course  of  the  union's  action,  or  if  lawful 
and  unlawful- purposes  and  methods  are  so  intermingled  as  to  render 
them   inseparable,  the  organization  is  refused  registration.    This 

Erinciple  is  represented  in  such  cases  as  CuUen  v.  Edwin  (1903,  88 
I.  T.,  686)   the  same  (1904,  90  L.  T.,  840),  Russell  v.  Amalgamated 
Society  of  Carpenters  and  Joiners  (81  L.  J.  K.  B.,  619). 

In  this  country  every  trade-union  may  remain  a  purely  voluntary 
or^nization  and  enjoy  the  fullest  and  freest  rights  of  political  ac- 
tivity. In  Great  Britain  the  registered  trade-union  can  not  lawfully 
apply  its  funds  for  the  maintenance  of  members  of  Parliament  to 
represent  its  interests  (Amalgamated  Society  of  Railroad  Servants 
V.  Osborne,  1909),  and  as  a  corollary  a  trade-union  may  not  levv  con- 
tribution to  secure  representation  on  municipal  and  other  local  Bodies 
other  than  boards  of  ^ardians.  This  decision  in  express  term* 
leaves  it  an  open  c^uestion  whether  the  Osborne  case  does  not  even 
apply  to  the  administration  of  funds  for  parliamentary  and  munici- 
pal elections  where  the  money  is  voluntarily  subscribed  by  membere 
of  the  miion.  (Wilson  v.  Amalgamated  Society  of  Engineers,  2d 
Ch.,  Mar.  24, 1911.) 

AMERICAN       rEDERATION       OF      LABOR       NOT      ENTITLED      TO       REOISTEB 

UNDER  TRADE  UNION  ACTS    1871-1876. 

It  must  be  apparent  to  the  committee  that  American  labor  oreani- 
zations  would  not  accept  the  criminal  and  civil  disabilities  of  the 
British  law  in  company  with  its  privileges.  We  furthermore  submit 
to  this  committee  that  if  the  constitution  of  the  American  Federation 
of  Labor,  together  with  a  copy  of  its  by-laws,  were  filed  to  secure  the 
registration  of  that  organization  under  the  terms  of  the  trade-union 
act  of  1871-1876j  as  interpreted  by  the  English  courts,  that  body 
would  not  be  entitled  to  registration,  for  the  Federation  pleaded  in 
the  Supreme  Court  of  the  United  States — 

That  the  constitution  of  said  American  Federation  of  I^bor  malies  special 
provision  for  the  prosecution  of  boycotts  when  instituted  by  constituent  or 
affiliated  organizations. 

And — 

That  under  the  provisions  of  said  constitution  many  so-called  boycotts  have 
been  and  several  are  now  being  pros^uted.    ♦    ♦    •     (Petition  of  American 
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Federation  of  Labor,  intervenors,  lioewe  v.  Lawler,  October  term,  1907,  No. 
889,  p.  2.) 

The  boycott  has  always  been  held  in  England  to  represent  either 
an  unlawful  combination  or  a  criminal  conspiracy,  according  to  the 
circumstances  of  the  case.  Injunctions  have  been  continually  issued 
against  it,  perhaps  the  most  illustrative  case  being  Temperton  v. 
Russell  (1898,  1  Q.  B.,  816).  Who  can,  therefore,  doubt  that  a  con- 
stitution making  "  special  provision  for  the  prosecution  of  boycotts  " 
would  introduce  a  aominattng  illegal  element  that  would  cause  the 
organization  in  question  to  be  refused  registration? 

We  submit  that  the  Engli^  legislation,  as  a  system,  would  neither 
be  accepted  by  those  who  urge  it  in  part,  without  understanding  its 
whole,  nor  is  its  policy  of  conferring  special  legal  privileges  upon  a 
class  in  one  kind  of  controversy  permissible  unaer  our  form  of 
government 

IV. 

The  LBorriMATE  Rights  of  Labor  Organizations  Have  Been  Fully 
Recognized  by  the  Cotnrrs  or  the  United  States  and  the  Prin- 
ciples Applied  by  Federal  Courts  op  EQumr  to  Restrain  Certaik 
Activities  Are  Those  which  Have  Been  and  Are  Applicable  to 
Every  Combination  Seeking  Similar  Objects  and  Employing 
Similar  Means  in  Their  Execution.  The  Remedy  by  Injunction 
Is  AN  Inherent  Part  of  the  Judicial  Power  in  Equity,  and  Its 
Exercise  is  Constitutionally  Guaranteed  to  the  Citizen  Pos- 
sessing NO  Adequate  Remedy  at  Law  and  Threatened  with  Irrbp- 
ARABLE  Damage  to  Rights  op  a  Pecuniary  Nature. 

It  is  persistently  represented  to  this  committee  and  to  the  g^eral 
public  in  support  of  this  and  similar  legislation  that  its  enactment 
IS  essential  to  secure  from  courts  of  the  Imited  States  the  recognition 
of  rights  violated  by  the  application  of  the  injunctive  process  upon 
principles  not  recognized  in  other  than  labor  controversies. 

RIGHT    OP    ASSOCIATION,    COLLECTIVB    CONTRACT,    AND    QUrTTING    FULLY 

RECOGNIZED  BY  FEDERAL  COURTS. 

We  submit  that  the  leading  decisions  controlling  the  courts  of  the 
United  States  vindicate  every  right  which  workmen  in  combination 
may  exercise  with  due  regard  for  the  rights  of  others^  and  things 
prohibited  to  them  have  oeen  so  prohibited  upon  no  principle  other 
or  different  from  that  applied  to  all  other  associations  of  men  under 
the  same  circumstances.  Mr.  Justice  Harlan  thus  vindicates  the 
right  of  collective  quitting: 

If  in  good  faith  and  peaceably  they  exercise  their  right  of  quitting  the  serv- 
ice, intending  thereby  only  to  better  their  condition  by  securing  such  wages  as 
niay  seem  just,  but  not  to  injure  or  interfere  with  the  free  action  of  others,  they 
can  not  be  legally  charged  with  any  loss  to  the  trust  property  resulting  from 
their  cessation  of  work  in  consequence  of  the  refusal  of  receivers  to  accede  to 
the  terms  upon  which  they  are  willing  to  remain  in  the  service.  Such  a  loss 
under  the  circumstances  stated  would  be  incidental  to  the  situation  and  could 
not  be  attributed  to  employees  exercising  lawful  rights  in  orderly  ways.    ♦    •    • 

We  have  said  that  if  employees  were  unwilling  to  remain  in  the  service  of  the 
receivers  for  the  compensation  prescribed  for  them  by  the  revised  schedules  It 
was  the  right  of  each  one  on  that  account  to  withdraw  from  such  service.  It 
was  equally  their  right  without  reference  to  the  effect  upon  the  pro^rty  or 
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ui)ou  the  operation  of  the  road,  to  confer  with  each  other  upon  the  subject 
of  the  proposed  reduction  in  wages  and  to  withdraw  in  a  body  from  the  serv- 
ice of  the  receivers  because  of  the  proposed  change.     ♦     ♦     ♦ 

The  right  of  an  employee  engaged  to  perform  personal  service  to  quit  that 
service  rests  upon  the  same  basis  as  the  right  of  his  employer  to  discharge 
him  from  further  personal  service.  If  the  quitting  in  the  one  case  or  the  dis- 
charging in  the  other  is  in  violation  of  the  contract  between  the  parties,  the 
one  injured  by  the  breach  has  his  action  for  damages,  and  a  court  of  equity 
will  not  indirectly  or  negatively,  by  means  of  an  injunction  restraining  the 
violation  of  the  contract,  compel  the  affirmative  performance  from  day  to  day 
or  the  affirmative  acceptance  of  merely  personal  services.  (Arthur  v,  Oakee, 
63  Fed-,  319..) 

As  a  still  broader  recognition  of  the  rights  of  labor  organizations, 
we  have  this : 

Now,  it  may  be  conceded  in  the  outset  that  the  employees  of  the  receiver 
had  the  right  to  organize  into  or  to  join  a  labor  union  which  should  take  joint 
action  as  to  their  terms  of  employment.  It  is  of  benefit  to  them  and  to  the 
public  that  laborers  should  unite  in  their  common  interest  and  for  lawful 
purposes.  They  have  labor  to  selL  They  stand  together;  they  are  often  able, 
all  of  them,  to  command  better  prices  for  their  labor  than  when  dealing  singly 
with  rich  employers,  because  the  necessities  of  a  single  employee  may  com- 
pel him  to  accept  any  terms  offered  him.  The  accumulation  of  a  fund  for  the 
support  of  those  who  feel  that  the  wages  offered  are  below  market  prices  is 
one  of  the  legitimate  objects  of  such  an  organization.  They  have  the  right 
to  appoint  officers  who  shall  advise  them  as  to  the  course  to  be  taken  in  their 
relations  with  their  employers.  They  may  unite  with  other  unions.  The 
officers  they  appoint,  or  any  other  person  to  whom  they  choose  to  listen,  may 
advise  them  as  to  the  proper  course  to  be  taken  by  them  in  regard  to  their 
employment,  or,  if  they  choose  to  repose  such  authority  in  anyone,  may  order 
them,  on  pain  of  expulsion  from  their  union,  peaceably  to  leave  the  employ 
of  their  employer  because  any  of  the  terras  of  their  employment  are  unsatis- 
factory. It  follows,  therefore  (to  give  au  lllnstnulon  which  will  be  under- 
stood), that  if  Phelan  had  come  to  this  city  when  the  receiver  reduced  the 
wages  of  his  employees  by  10  per  cent,  and  had  urged  a  peaceable  strike,  and 
had  succeeded  in  maintaining  one,  the  loss  to  the  business  of  the  receiver 
would  not  be  ground  for  recovering  damages,  and  Phelan  would  not  have  been 
liable  to  contempt,  even  if  the  strike  much  impeded  the  operation  of  the  road 
under  the  order  of  the  court     (Thomas  v.  Cincinnati,  62  Fed.,  817.) 

In  Waterhouse  v.  Coiner  (56  Fed.,  149)  District  Judge  Speer 
directed  the  receiver  of  the  Central  Kailroad  of  Georgia  to  enter 
into  a  trade  agreement  with  the  railway  union  against  the  receiver's 
objection.  In  a  most  recent  decision  of  the  Supreme  Court  it 
declares : 

Society  itself  is  an  organization,  and  does  not  object  to  organizations  for  so- 
cial, religious,  business,  and  all  legal  purposes.  The  law,  therefore,  recognizes 
the  right  of  workingmen  to  unite  and  to  invite  others  to  join  their  ranks,  thereby 
making  available  the  strength,  influence,  and  power  that  come  from  association. 
By  virtue  of  this  right  powerful  labor  unions  have  been  organized.  All  combina- 
tion by  virtue  of  its  aggregate  strength,  unified  action,  and  purpose  possesses 
powers  and  capacity  for  good  or  evil  beyond  that  of  its  individual  components. 
This  power  when  unlawfully  used  against  one  can  not  be  met  except  by  his  pur- 
chasing peace  at  the  cost  of  submitting  to  terms  which  involve  the  sacrifice  of 
rights  protected  by  the  Constitution  or  by  standing  on  such  rights  and  appealing 
to  the  preventive  powers  of  a  court  of  equity.  (Bucks  Stove  &  Range  Co.  i;. 
€k>n4)ers,  221  U.  S.,  420.) 

If  the  truth  of  this  last  paragraph  is  more  frequently  exemplified 
by  proceedings  against  coinoinations  of  labor  it  must  be  because  they 
more  frequently  give  opportunity  for  its  exemplification. 
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PRINCIPLES    APPLIED    liY    COURTS    TO    LABOR    DISPUTES    SAME    AS    IN    ALL 

OniER  GONTROVERSIBS. 

The  committee  will  further  perceive  that  the  principles  upon  which 
our  courts  proceed  is  not  peculiar  to  labor  controversies,  although 
necessarily  the  remedy  must  be  shaped  to  meet  their  circumstances. 
Mr.  Gompers,  sneering  at  the  judicial  view  of  the  "  sacredness "  of 
contracts  and  criticizing  the  issuance  of  injunctions  to  prevent  their 
breach,  declared: 

There  has  never  been  one  suit  brought  to  my  knowledge  and.  as  a  conse- 
quence, never  one  dolhir  recovered  by  an  association  of  worlvuien  ns  against 
employers  for  breach  or  violation  or  the  termination  of  a  contract  or  joint  bar- 
gains or  collective  bargaina  No  layman,  no  lawyer,  I  think,  can  show  one  case 
wbern  such  ii  suit  wjis  brought,  or,  if  brought,  there  was  a  recovery,  i  Gomixjrs 
bearing,  pt.  2,  p.  56.) 

New  York  long  since  established  the  principle  in  Jacobs  v.  Cohen 
(183  N.  Y.,  207)  that  the  courts  of  that  State  would  enforce  a  con- 
tract sounding  in  liquidated  damages  to  enforce  a  closed-shop  agree- 
ment. In  that  case  the  employer's  note  for  $200  given  as  security 
for  the  keeping  of  the  contract  was  collected  by  tne  union  in  this 
proceeding,  and  any  other  union  of  that  State  in  similar  circum- 
stances possesses  a  like  remedy. 

This  committee  knows,  as  every  lawyer  and  most  laymen  know, 
that  for  an  individual  or  a  combination  to  endeavor  to  procure  a 
breach  of  contract  by  compulsion,  persuasion,  or  any  other  means  is 
unlawful.  That  principle  is  as  old  as  the  common  law  and  is  en- 
forced in  controversies  of  every  character.  If  the  principle  is  fre- 
quently applied  in  labor  controversies,  it  is  because  the  record  is 
nlled  with  the  plainest  evidence  that  securing  breaches  of  contract  as 
a  means  of  compelling  an  employer  to  accept  the  conditions  de- 
manded by  a  union  is  a  method  sanctioned  and  continuously  practiced 
by  labor  combinations. 

The  same  reasons  cover  every  case  where  one  person  maliciously  persuades 
another  to  brealc  any  contract  with  a  third  person.  It  is  not  confined  to  con- 
tracts of  service.  (Jones  v.  Stanley,  76  N.  C,  355 — quoted  with  approval — 
Angle  V.  C.  &  St.  P.,  etc.,  151  U.  S.,  14.) 

The  same  principle  which  condemns  the  boycott  as  a  combination 
"  aimed  at  compelling  third  parties  and  strangers  involuntarily  not 
to  engage  in  the  course  of  trade  except  on  conditions  that  the  com- 
bination imposes"  (Loewe  v.  Lawler,  208  U.  S.,  300)  is  exemplified 
in  a  like  proceeding  in  which  business  men  composed  the  conspiracy,, 
a  number  of  tile  dealers  combining  to  prevent  the  purchase  or  sale 
of  tiles  by  any  save  those  who  were  members  of  tne  combination. 
(Montague  v.  Lowry,  193  U,  S.,  88.) 

The  boycott  is  not  condemned  because  the  parties  engaged  therein 
are  members  of  labor  organizations  or  parties  to  a  trade  dispute,  but 
because  their  purpose,  the  malicious  injury  of  a  third  person,  is 
unlawful  upon  its  very  statement.  The  boycott  is  merely  one  land 
of  a  conspiracy  and  calling  it  by  any  other  name  or  introducing  it  in 
any  new  controversy  can  neither  better  its  morality  nor  remove  the 
ban  of  the  law. 
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ANTIQUITY  OF  CONDEMNATION   OF  BOYCX>TT. 

A  record  of  the  Selden  Society  for  1877  exhibits  an  application  for 
leijal  relief  from  a  boycott  as  early  as  1221,  in  the  case  of  The  Abbott 
ox  Lileshall  v.  Bailiffs  of  Shrewsbury,  in  which  it  appears: 

Tbe  Abbott  of  Lileshall  eomplainB  that  the  bailiffs  of  Shrewsbury  do  him 
many  injuries  against  his  liberty,  and  that  they  have  caused  proclamations  to 
be  made  in  the  town  that  none  be  so  bold  as  to  sell  any  merchandise  to  the  ab- 
bott  or  his  men  upon  the  pain  of  forfeiting  10  shilling,  and  that  Richard  Peache, 
the  bedell  of  the  said  town,  made  this  proclamation  by  their  orders,  and  the 
bailiffs  defttid  all  of  it,  and  Richard  likewise  defends  all  of  it,  and  that  he  never 
heard  of  any  such  proclamation  made  by  anyone.  It  is  considered  that  he  do 
defend  himself  12  handed  (with  11  compurgators)  and  do  come  on  Saturday 
with  his  law. 

Translating  "  defend ''  as  "  deny,"  you  observe  the  abbott  com- 
plaining that  the  bailiffs,  by  combination,  do  injury  against  his  lib- 
erty. He  claims  the  right  to  have  trade  flow^  unobstruoted  and  to  deal 
freely  with  his  fellows  and  is  injured  by  combination  which,  for  some 
purpose  of  its  own,  has  undertaKen  to  penalize  any  person  who  deals 
with  him.  "They  have  caused  proclamations  to  be  made,"  the 
ancient  form  of  the  modern  '"  We-don't-patronize  list,"  the  "  Bedell " 
performing  the  functions  committed  to  the  distinguished  pr^ident 
of  the  American  Federation  of  Labor  in  our  day.  Being  conscious 
of  the  illegality  of  the  combination,  you  will  observe  the  participants 
deny  the  charge,  instead  of  defending  the  boycott,  as  do  their  modern 
descendants. 

RIGHT  TO  PICKET  AND  STRIKE, 

The  right  to  picket  and  the  right  to  strike  have  been  continuously 
adjudicated  upon  principles  which  were  ancient  when  these  tactics 
became  part  of  the  methods  of  labor  organizations.  We  submit  to 
the  committee  that  neither  i>icketing  nor  striking  can  be  discussed  in 
the  abstract,  but  must  be  viewed  as  acts,  and  their  legality  or  ille- 

fality  is  to  be  determined  by  the  manner  in  which,  and  the  purpose 
or  which,  they  are  exercised.  We  challenge  the  production  of  any 
case  in  which  picketing  has  been  enjoined  without  the  element  of 
actual  intimidation,  threats,  or  coercion,  or  the  presence  of  such 
nuiribers  that  men  of  average  firmness  and  courage  were  deterred 
from  approaching  the  place  of  or  pursuing  the  circumstances  of  their 
employment,  or  where  such  numbers  provided  an  obstruction  to  the 
unmolested  egress  or  ingress  of  the  customers  or  employees  of  a 
complainant. 

So,  too,  with  regard  to  strikes,  the  purpose  and  the  method  of  the 
combination  must  in  every  instance  determine  its  legality.  No  case 
can  be  presented  from  any  Federal  court,  with  the  exception  of  the 
decision  of  Judge  Jenkins  (Farmers'  Loan  &  Trust  Co.  v.  N.  P.  R.  R.. 
60  Fed.,  803),  corrected  on  appeal,  in  which  any  body  or  association 
of  employees  has  been  enjoined  either  from  quitting,  individually  or 
collectively,  or  from  appointing  officers  to  direct  or  advise  tnem 
when  to  quit,  when  such  quitting  was  peaceful  and  for  the  purpose 
of  bettering  their  condition,  shortening  their  hours,  increasing  tneir 
wages,  or  any  other  lawful  end. 

4790^—14 ^76 
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It  can  not  be  too  strongly  emphasized  that  once  the  purpose  of  a 
combination  is  unlawful  or  criminal,  every  act  of  the  combination  or 
conspiracy,  however  innocent  in  itself,  is  invalidated  by  ihe  iUe^alilnr 
or  criminality  of  its  purpose;  But  we  must  be^  the  committee's 
attention  to  certain  practical  considerations  which  should  be  borne 
in  mind  in  connection  with  all  labor  disputes.  Every  strike  is  not 
merely  a  concerted  cessation  of  employment  It  is  accompanied  by 
a  continuing  effort  to  persuade  others  not  to  remain  in  employment 
and  not  take  the  place  of  strikers.  And  this  persuasion,  obvioudy, 
may  or  may  not  be  lawful,  according  to  its  circumstances. 

Li  every  such  condition  there  are  not  only  those  who  quit,  but 
those  who  remain  at  work,  or  those  who  desire  to  accept  employment, 
and  these  rights,  together  with  those  of  the  employer  who  may  desire 
to  retain  the  service  of  those  who  remain  or  make  contracts  wiUi  new 
employees,  are  among  the  most  fundamental  which  this  Bepublic 
recognizes  and  which  it  exists  to  protect. 

There  is  no  more  sacred  right  of  citizenship  than  the  right  to  pursue  unmo- 
lested a  lawful  employment  in  a  lawful  manner.  It  is  nothing  more  nor  less 
than  the  sacred  right  of  liberty.  For  the  preservation,  exercise,  and  enjoyment 
of  these  rights  the  individual  citizen  as  a  necessity  must  be  left  free  to  adopt 
such  calling,  profession,  or  trade,  as  may  seem  to  him  most  conducive  to  that 
end.  Without  this  right  he  can  not  be  a  free  man.  The  right  to  choose  one's 
calling  is  an  essential  part  of  that  liberty  which  it  is  the  object  of  the  Govern- 
ment to  protect,  and  a  calling,  when  chosen,  is  a  man's  property  and  ris^t. 
Liberty  and  property  are  not  protected  where  these  rights  are  arbitrarlljr 
assailed.    (Slaughterhouse  cases,  83  U.  S.,  36.) 

The  highest  court  of  the  United  States  has  in  more  than  a  hundred 
instances  declared  that  the  right  of  a  workman  to  sell  his  labor  and 
that  of  an  employer  to  accept  it,  as  well  as  the  agreement  expressing 
the  exercise  of  these  rights,  is  itself  a  right  of  property  and  liberty. 
(U.  S.  V.  Adair,  208  U.  S.,  172.) 

As  the  Supreme  Court  has  eiq)ressly  declared,  no  individual,  be  he 
employer  or  employee,  is  bound  to  submit  to  the  demands  of  a 
combination.  They  may  or  may  not  be  risht  or  expedient,  and  the 
individual  employer  or  employee  is  as  much  entitlea  to  be  protected 
in  the  rejection  of  such  demands  as  is  the  combination  in  presenting 
and  enforcing  them. 

This  power  (of  combination)  when  unlawfully  used  against  one  can  not  be 
met  except  by  his  purchasing  peace  at  the  cost  of  submitting  to  terms  which 
involve  the  sacrifice  of  rights  protected  by  the  (institution  or  by  standing  on 
such  rights  and  appealing  to  the  preventive  powers  of  a  court  of  equity.  Wh«i 
such  appeal  is  made,  it  is  the  duty  of  the  Oovemment  to  protect  the  one  against 
the  many  as  well  as  the  many  against  the  one.  (Gompers  t;.  Bucks  Stove  & 
Range  Co.,  221  U.  S.,  418.) 

THE  SIGHT  TO  BELIEF  BY  INJUNCTION. 

The  right  of  a  citizen  in  a  proper  case  to  the  exercise  of  the  judicial 
power  in  equity  is  as  great  as  his  right  to  the  exercise  of  the  powers 
of  the  law  side  of  the  court. 

The  Judicial  power  of  the  Nation  extends  to  all  controversies  Justiciable 
in  their  nature,  and  the  parties  to  which,  or  the  parties  involved  in  which,  may 
be  reached  by  Judicial  process,  and  when  the  Judicial  power  of  the  United 
States  was  vested  in  the  Supreme  Court  and  other  courts  all  the  Judicial  power 
which  the  Nation  was  capable  of  exercising  was  vested  in  those  tribunals,  and 
unless  there  be  some  limitation  expressed  in  the  Constitution  it  must  be  held 
to  embrace  all  the  controversies  of  a  Justiciable  nature  arising  within   the 
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territorial  limits  of  the  Nation,  no  matter  who  may  be  the  parties  thereto. 
^  *  *  These  considerations  lead  to  the  proposition  that  when  a  leglshi- 
tive  power  is  claimed  for  the  National  Government,  the  question  is  whether 
that  power  Is  one  of  those  granted  by  the  Ck)nstitution,  either  in  terms  or  by 
necessary  implication ;  whereas  in  respect  to  Judicial  functions,  the  question  is 
whether  there  be  any  limitation  expressed  in  the  Constitution  on  ^e  general 
grant  of  national  power.     ( Kansas  v,  Colorado,  206  U.  S.,  83. ) 

Upon  their  eouity  side  the  courts  of  the  United  States  possess, 
therefore,  the  juaicial  power  of  the  Nation  in  eqaity,  and  in  its  exer- 
cise follow  the  usage  of  the  high  court  of  chancery  in  England. 

Tlie  usages  of  the  high  court  of  chancery  in  England,  whenever  the  jurisdic- 
tion is  exercised,  govern  the  proceedings.  This  may  be  said  to  be  the  common 
law  of  chancery,  and  since  the  organization  of  the  Government  has  been  ob- 
served.    (Penn.  v.  Wheeling  &  West  Virginia  Bridge  Co.,  13  How.,  563.) 

Mr.  Justice  Story  declares: 

That  courts  of  equity  constantly  decline  to  lay  down  any  rule  which  shall 
limit  their  power  and  discretloD  as  to  the  particular  causes  in  which  such  in- 
junctions shall  be  granted  or  withheld;  and  there  is  wisdom  in  this  course, 
for  it  is  impossible  to  foresee  all  the  exigencies  of  society  which  may  require 
their  aid  and  assistance  to  protect  rights  or  redress  wrongs,  the  jurisdiction  of 
these  courts  thus  operating  by  special  Injunction  is  manifestly  indispensable 
for  the  purposes  of  social  Justice  in  a  great  variety  of  cases,  and  therefore 
should  be  fostered  and  upheld  by  a  steady  confidence.  ( Story  Equity  Jurispru- 
dence, 595-b.) 

Injunction  is  the  arm  of  equity,  the  sole  remedy  by  which,  in  the 
face  of  threatening  irreparable  damage,  it  may  exercise  its  protective 
power  for  the  benefit  of  a  suitor  properly  before  it. 

It  is  not  enough,  said  the  Supreme  Court,  that  there  is  a  remedy  at  law.  It 
must  be  plain  and  adequate,  or,  in  other  words,  as  practical  and  efficient  to  the 
eoda  of  justice  and  its  prompt  administration  as  the  remedy  In  equity.  (Boyce's 
Bzecutors  v,  Grundy,  3  Peters,  210.) 

To  declare  that  particular  acts  or  combinations  should  not  be  sub- 
ject to  the  reach  of  a  court  of  equity  when  such  acts  or  combina- 
tions threatened  irreparable  injury  to  individuals  or  the  public 
interest,  or  to  declare  that  a  court  of  competent  jurisdiction  should 
be  stripped  of  the  power  to  protect  the  subject-matter  of  controversy^ 
before  it,  or  be  estopped  from  providing  equitable  protection  for  the 
subject  matter  of  litigation  until  it  had  the  opportunity  to  exercise 
its  judicial  power  upon  it,  would  obviously  be  to  violate  the  judicial 
power  in  equity  possessed  by  that  court,  and,  to  deny  to  the  suitor 
thus  stripped  of  his  remedy,  due  process  of  law. 

The  functions  of  judges  in  equity  cases  in  dealing  with  them  is  as  well  settled 
a  part  of  the  judicial  power  and  as  necessary  to  its  administration  as  the 
functions  of  juries  in  common  law  cases.  Our  constitutions  are  framed  to 
protect  aU  rights.  When  they  vest  judicial  power  they  do  so  in  accordance  with 
all  of  its  essentials,  and  when  they  vest  it  in  any  court  they  vest  it  as  efficient 
for  the  protection  of  rights  nnd  not  subject  to  be  distorted  or  made  inadequate. 
The  right  to  have  equity  controversies  dealth  with  by  equitable  methods  Is  as 
sacred  as  the  right  of  trial  by  jury.  (Brown  i\  Kalamazoo  Circuit  Judge,  75 
Mich.,  274.) 

In  the  Northern  Securities  case  and  in  the  more  recent  decisions  of 
the  Supreme  Court  where  a  patent  right  was  asserted  as  a  defensible 
means  of  restraining  trade,  the  court  looked  squarely  through  the 
deceptive  device  pleaded  to  the  purpose  for  which  it  was  employed. 
So,  too,  where  in  labor  cases  the  most  sacred  and  fundamental  rights 
have  been  speciously  pleaded  as  a  means  of  avoiding  responsibuity 
for  their  unlawful  use,  the  Supreme  Court  has  declared  that  neither 


12()4  LIMITING  FEDERAL  INJUNCTIONS. 

"  liberty  of  the  press  "  nor  "  freedom  of  speech  "  can  disguise  "  verbal 
acts  "  when  used  to  incite  and  direct  a  combination  unlawfully  oper- 
ating to  damage  the  property  of  others. 

The  courts'  protective  and  restraining  iK)wer8  extend  to  every  device  whereby 
property  Is  irreparably  damaged  or  commerce  is  illegally  restrained.  To  hold 
that  the  restraint  of  trade  under  the  Sherman  nutitiust  act  or  under  the  gen- 
eral principles  of  law  cou^d  be  enjoined,  but  that  the  means  through  which 
the  restraint  was  accomplished  could  not  be  enjoined,  would  be  to  render  the 
law  impotent.     (Bucit  Stove  &  Range  Co.  v.  Gonii)ers,  221  U.  S.,  418.) 

PRACTICAL     NECESSITY     OF      MAINTAINING     THE     INJUNCTION     REMEDY 

AGAINST    COMBINATIONS. 

Conceding  not  only  the  right,  but  the  propriety  and  necessity  of 
organizations  of  workmen  operating  under  a  common  leadership,  and 
perceiving  equally  the  vast  individual  and  social  benefit  which  under 
tvise  guidance  they  have  and  may  confer,  we  must  also  beg  the  com- 
mittee to  observe  that  these  associations  are  commensurate  in  extent 
with  the  entire  field  of  production,  transportation,  distribution,  and 
communication,  the  four  things  upon  which  the  maintenance  and 
progress  of  human  intercourse,  and  indeed,  the  circulation  of  the 
necessities  of  life,  essentially  depend.  Possessing  a  giant's  strength 
such  combinations  have,  and  in  the  future  may,  be  tempted  to  use  it 
Hke  a  giant.  Nor  can  this  committee  overlook  another  circumstance 
of  significant  social  importance.  For  weeks  the  largest  city  of  our 
country  has  recently  presented  a  continuous  exhibition  of  rioting  and 
destruction  of  property  during  the  course  of  a  strike  directed  against 
the  hotels  and  restaurants  of  New  York,  and  a  campaign  of  lawless- 
ness and  disorder  conducted  under  the  direction  and  operating  upon 
the  principle  of  anarchy  which  recently  filled  the  mill  towns  of  Mas- 
sachusetts with  passionate  mobs  whose  cry  was  "No  God  and  no 
master."  These  are  labor  combinations  professedly  socialistic,  his- 
torically violent,  frankly  opposed  to  the  existing  order,  and  indulging 
constantly  through  the  lips  of  inflammatory  leaders  in  libelous  and 
subversive  assaults  upon  established  authority.  These  are  recognized 
enemies  of  society  against  which  it  must  sedulously  protect  itself. 
Nor  can  they,  nor  ought  they,  to  be  excluded  from  our  thought  in 
considering  any  proposed  modification  of  the  principles  of  law  con- 
trolling combinations,  for  the  forces  to  which  I  refer  will  be  obvi- 
ously the  first  to  avail  themselves  of  a  breach  in  the  barriers  of  order. 
If  reputable  labor  combinations  mistakenlv  seek  special  exemption 
from  the  general  principles  of  law.  they  should  remember  that  the 
forces  of  anarchy  and  disorder  would  be  the  first  to  make  use  of  the 
privileges  which  they  demand. 

A  CONTRAST  OF  RECENT  EXPERIENCE  IN  THE  USE  OF  INJUNCTION  l\  FORCE 

FOR  PEACEFUIi  PROTECTION   OF  RIGHTS. 

At  this  very  moment  the  hills  of  West  Virginia  are  the  scene  of 
sanguinary  conflicts  between  bodies  of  armed  miners  and  the  military 
forces  of  the  State.  Three  times  martial  law  has  been  declared  over  a 
considerable  area,  and  the  State  authorities  have  seized  weapons 
enough  to  equip  an  armjr.  In  this  condition  the  governor  of  the 
State  appointed  a  commission  consisting  of  the  Catholic  biship  of 
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West  Virginia,  an  oflScer  of  the  State  militia,  and  the  State  tax  col- 
lector, who  were  authorized  to  investigate  the  causes  of  controversy 
and  the  existing  conditions.  In  their  report  recently  made  to  the 
governor  of  the  State  appears  the  following  strilring  commentary 
upon  the  causes  which  have  turned  an  industrial  dispute  into  a  civii 
war: 

Now  these  propositions  trite  and  fundamental  as  they  are,  will  assist  u»  to 
apportion  the  blame  for  the  strike  and  the  subsequent  disorders  on  Paint 
Creek  and  Cabin  Creek  and  the  close  neighborhood : 

First  Every  man  has  a  right  to  quit  his  employment  and  seek  other  work 
for  any  grievance  he  has  or  injustice  which  he  may  conceive  to  have  been  done 
to  him;   but 

Second.  He  has  absolutel  no  right  to  obstruct,  molest,  threaten,  or  otherwise 
prevent  another  man  from  taking  the  position  he  has  of  his  own  accord  aban- 
dond.  Organized  society  and  natural  law  can  never  yield  one  jot  or  tittle  on 
that  head.  To  do  so  would  be  to  acquiesce  in  the  regime  of  brute  force— (t 
veritable  reign  of  terrior. 

Third.  I^bor  has  the  right  to  organize  for  its  benefit,  protection,  increase  of 
wages,  and  better  living  conditions,  and  to  have  recognition  of  such  organiza- 
tion ;   but 

Fourth.  Its  organization  has  no  right  to  coerce  by  threats  or  violence  any- 
one to  become  affiliated  with  it  when  he  does  not  desire  to  do  so ;  nor  to  assault 
or  put  in  bodily  fear  one  who  desires  to  labor  without  belonging  to  it ;  nor 
to^ destroy  property  of  the  employer  who  does  not  desire  to  contract  with  It; 
nor  to  violate  its  contract  with  its  employer  without  cause. 

There  is  abundant  evidence  before  us  that  a  reign  of  terror  was  attempted  to 
be  organized  in  the  strike  district  and  outside  of  it.  It  is  true  that  officers  of 
the  United  Mine  Workers  professed  to  counsel  moderation  and  a  strict  observ- 
ance of  law  and  order  on  various  occasions,  but  there  is  -testimony  tending 
strongly  to  show  that  harangues  delivered  in  public,  and  of  which  stenographic 
reports  have  been  submitted  as  exhibits,  incited  the  miners  to  violence  and  in 
some  cases  to  murder.  These  harangues  were  in  some  instances  delivered  in 
the  presence  of  officers  of  the  United  Mine  Workers'  Association  and  from 
platforms  upon  which  they  stood  and  from  which  they,  too,  spoke;  but  the 
murderous  and  anarchistic  utterances  referred  to  were  never  disclaimed  or 
disapproved  by  them  either  at  the  time  or  subsequent  to  their  delivery.  Fur- 
thermore, there  is  some  evidence  tending  to  show  that  officers  stood  by  without 
interfering  or  protesting,  while  nonunion  men  were  brutally  beaten.  Again, 
the  warning  to  other  miners  from  outside  not  to  come  into  the  strike  region 
published  for  many  weeks  in  their  local  organ  and  also  filed  as  an  exhibit  and 
amounting  in  effect  to  a  grave  threat  throws  a  strong  light  on  the  actual  situa- 
tion. We  fear  that  the  net  result  of  the  action  and  utterances  of  those  acting 
and  speaking  under  the  apparent  sanction  and  approval  of  the  officers  of  the 
United  Mine  Workers  was  to  foment  bitter  feeling  and  to  incite  to  serious 
breaches  of  the  peace.  In  all  this,  even  granting  that  they  were  not  acting- 
against  any  express  law  set  down  in  the  statute  books,  yet  they  were  acting 
against  the  fundamental  principles  of  right  and  justice. 

Let  the  committee  contrast  this  picture  with  that  presented  in  the 
community  in  which  the  much-criticized  injunction  of  Judge  Dayton 
in  the  Hitchman  Coal  &  Coke  Co.  v.  Mitchell  was  issued  and  enforced. 
The  parties  were  substantially  the  same  and  the  causes  of  contro- 
versy were  alike.  In  the  one  case  the  miners  yielded  to  the  peaceful 
processes  of  equity,  in  the  other  they  resisted  in  bitterness  and  blood 
the  military  enforcement  of  the  same  rights. 

When  the  choice  is  between  redress  or  prevention  of  injury  by  force  and  by 
peaceful  process  the  law  is  well  pleased  if  the  individual  will  consent  to  waiy§ 
his  right  to  the  use  of  force  and  await  its  action.     (In  re  Debs,  158  U.  8.,  588i) 

Government  by  injunction  has  been  an  object  of  easy  denunciation.  So  far 
from  restricting  its  power,  there  never  was  a  time  when  its  restricted  and 
vigorous  exercise  was  worth  more  to  the  Nation  and  for  the  best  interests  of 
all.  As  population  becomes  more  dense,  as  business  interests  multiply  and 
crowd  each  other,  the  restraining  power  of  a  court  of  equity  is  of  far  greater 
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importance  than  a  punishing  power  of  a  criminal  law.  The  best  edentifle 
thought  of  the  day  is  along  the  lines  of  prevention  rather  than  those  of  cure. 
We  aim  to  stay  the  spread  of  epidemics  rather  than  to  permit  them  to  run  their 
course  and  attend  solely  to  the  work  of  curing  the  sick.  And  shall  it  be  said 
of  the  law,  which  claims  to  be  the  perfection  of  reason  and  to  express  tlie 
highest  thbught  of  the  day,  that  it  no  longer  aims  to  prevent  the  wrong  but 
limits  its  action  to  the  matter  of  punishment? 

To  take  away  the  equitable  power  of  restraining  wrong  is  a  step  backward 
tbward  barbarism  rather  than  a  step  forward  toward  a  higher  civilisatioiL 
*  *  *  Courts  make  mistakes  in  granting  Injunctiona  So  they  do  in  other 
orders  and  decrees.  Shall  the  judicial  power  be  taken  away  because  of  th^r 
occasional  mistakes?  The  argument  would  lead  to  the  total  abolition  of  the 
judicial  function.     (Mr.  Justice  Brewer,  Brooklyn,  N.  Y.,  Nov.  23,  1909.) 

For  the  reasons  set  forth,  we  urge  not  merely  that  this  measure  be 
unfavorably  reported,  but  that  this  committee  condemn  its  proposals 
as  they  deserve. 


BZHIBIT  A. 


IlTJITlfOTIONB  ISSUED  BY  OOUBTS  OF  THE  UNITED  STATES  nOt  IlfVOILyiirO  LABOR  DIS> 

PUTEB,  JANUABT  1,  1003,  TO  JANUABT  1,  1918. 

i9oa 

Jan.    17.  G.  C.  N.  D.  N.  Y.,  119  Fed.,  922,  General  £21ectric  Go.  v.  Wise. 

Jan.  27.  G.  G.  S.  D.  Iowa  E.  D.,  120  Fed.,  909,  Gity  Water  Supply  Co.  v.  Gity 
of  Ottnmwa.    Temporary  injunction. 

Jan.  14.  G.  G.  D.  of  N.  J.,  120  Fed.,  981,  Western  Union  Telegraph  Go.  v. 
Pacini!  Telegraph  Go. 

Feb.    13.  G.  G.  B.  D.  Mo.  E.  D.,  120  Fed.,  679,  Peters  v.  Union  Biscuit  Go. 

Jan.      6.  G.  G.  S.  D.  N.  Y.,  121  Fed.,  126,  Frank  t\  Jones. 

Jan.      6.  G.  G.  S.  D.  N.  Y.,  121  Fed.,  126,  Frank  r.  Ginger. 

Oct  2.  G.  G.  W.  D.  Mich.  S.  D.,  121  Fed.,  357,  Blssell  GhlUed  Plow  Works  v. 
Bissell  Plow  Go. 

Apr.  1.  G.  G.  S.  D  Mo.  E.  D.,  121  Fed.,  564,  Wabash  R.  Go.  v.  Hannahan.  Re- 
straining order  issued  on  filing  bill.  Motion  for  preliminary  in- 
junction denied  and  restraining  order  vacated. 

Feb.  10.  G.  G.  S.  D.  N.  Y.,  121  Fed.,  907,  Edward  Thompson  Go.  v.  American 
Law  Book  Go. 

Mar.    17.  G.  G  W  D  N.  Y.,  121  Fed.,  1007,  National  Biscuit  Co.  i;.  Swich. 

Jan.  2.  G.  G.  S.  D.  N.  Y.,  122  Fed.,  191,  Trow  Typewriting.  Printing  &  Book- 
binding Go.  V.  U.  S.  Typewriting  Go. 

May    19.  G.  G.  E.  D.  N.  G.,  122  Fed.,  725  Terry  v.  Bobbins. 

May    23.  G.  G.  N.  D.  N.  Y.,  122  Fed.,  871  Bradley  v.  Eccles. 

May     7.  G.  G.  D.  of  N.  J.,  122  Fed.,  75,  National  Meter  Go.  v.  Neptune  Meter  Go. 

Apr.     7.  G.  G.  D.  of  Mass.,  122  Fed.,  87,  Merrimac  Mattress  Mfg.  Go.  v.  Brown. 

Mar.  13.  G.  G.  N.  D.  N.  Y.,  122  Fed.,  640,  Klander,  Weldon  Dyeing  Machine  Go. 
V.  Stedwell  Dyeing  Machine  Go. 

June  30.  G.  G.  N.  D.  Fla.,  123  Fed.,  946,  L.  &  N.  Ry.  Go.  v.  Brown. 

Apr.  16.  G.  G.  S.  D.  N.  Y.,  123  Fed.,  104,  Frost  v.  Grandel  Wedge  Go. 

July  25.  G.  G.  D.  of  Kans.,  2d  Dlv.,  123  Fed.,  782,  Old  Golony  Trust  Go.  v. 
Wichita. 

May  8.  G.  G.  N.  D.  N.  Y.,  123  Fed.,  101,  General  Electric  Go.  v.  Wagner  Elec- 
tric Go. 

July  11.  G.  G.  N.  b.  N.  Y.,  124*  Fed.,  324,  Kirk  v.  United  States. 

Aug.     1.  G.  G.  S.  D.  Ala.,  124  Fed.,  G44,  Sullivan  Timber  Go.  r.  Gity  of  Mobile. 

Aug.  5.  G.  G.  N.  D.  N.  Y.,  124  Fed.,  764,  American  Acetylene  Burner  Go.  ads. 
Kirchberger. 

Mar.  81.  G.  G.  N.  D.  111.,  124  Fed.,  222  Gutler-Hammer  Mfg.  Go.  v.  Hammer. 

Aug.  14.  G.  G.  N.  D.  N.  Y.,  324  Fed.,  512,  Van  Epps  i7.  International  Paper  Go. 

Aug.  29.  G.  G.  D.  of  N.  J.,  124  Fed.,  778,  Brill  v.  North  Jersey  Street  Ry.  Go. 

June  20.  G.  G.  W.  D.  N.  Y.,  124  Fed.,  903,  Garter,  Grume  Go.  v.  American  Sales- 
book  Go. 

Aug.  1.  G.  G.  W.  D.  N.  Y.,  124  Fed.,  902,  Wheel  Truing  Brakeshoe  Go.  v.  Oar 
Wheel  Truing  Brakeshoe  Go. 
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1903. 
July  18.  O.  C.  Kf.  D.  N.  T.,  124  Fed.,  514,  Hale  &  Kllbum  Mfg.  Co.  t?.  Oneonta,  C. 

&  R.  S.  Ry.  Go. 
Jane    3.  C.  C.  B.  D.  Pa.,  124  Fed.,  69,  Levy  v.  Harris. 
Atfg.  15.  C.  0.  W.  D.  N.  y.,  124  Fed..  761,  Lourie  v.  H.  A.  Meldrum  Co. 
Oct    12.  O.  C.  S.  D.  N.  Y.,  125  Fed.,  543,  Badlsche  Anlhi  &  Soda  Fabrlk  v.  A. 

KUpstein  &  Co 
Nov.   14.  C.  C.  B.  D.  Ya.,  125  Fed.,  812,  Monumental  Saying  Assn.  v,  Fentress. 
Sept  10.  C.  C.  B.  D.  Pa.,  125  Fed.,  6,  Westinghouse  Electric  &  Mfg.  Co.  v. 

Roberts. 
Aug.    9.  O.  O.  D.  Minn.,  4tli  Div.,  12G  Fed.,  381,  Continental  Wire  Fence  Co.  17. 

Pendergast 
Nov.   17.  C.  C.  N.  D.  N.  Y.,  126  Fed.,  227,  N.  K.  Wftlrbanks  Co.  t?.  Dunn. 
June  15.  C.  C.  D.  Minn.,  3d  Div.,  127  Fed.,  887,  Drewry  &  Son  v.  Wood. 
Jan.    19.  C.  O.  6.  D.  Mich.,  127  Fed.,  875,  A.  Booth  &  Co.  i?.  Davis. 
Jan.   26.  C.  C.  N.  D.  111.,  127  Fed.,  731,  Mills  v.  City  of  Chicago. 
Sept  30.  C.  C.  S.  D.,  127  Fed.,  161,  Palatka  Water  Works  v.  City  of  Palatka. 
July     a  C.  C.  S.  D.  Cal.,  127  Fed.,  741,  Cal.  Paltoral  &  Agricultural  Co^  v. 

Bnterprise  Canal  &  Land  Co. 
Dec   la  C.  C.  S.  D.  N.  Y.,  127  Fed.,  355,  Cayuta  Wheel  &  Foundry  Co.  v. 

Kennedy  Valve  Mfg.  Co. 
1904. 
Feb.  11.  C.  C.  W.  D.  Pa.,  127  Fed.,  822,  Westinghouse  Machine  Co.  v.  Press 

Pub.  Co. 

Jan.    21. ,  127  Fed.,  116,  Ohio  Baking  Co.  v,  Natipnal  Biscuit  Co. 

Jan.    13.  0.  0.  D.  N.  J.,  127  Fed.,  341,  Diamond  Match  Co.  v.  Ruby  Match  Co. 

Jan.    28.  C.  C.  D.  R.  I.,  128  Fed.,  116,  Social  Register  Assn.  v.  Murphy. 

Feb.  23.  C.  C.  B.  D.  Pa.,  128  Fed.,  121,  Janney  v.  Pan-Coast  Ventilator  ft 

Mfg.  Co. 
F^.     2.  C.  C.  D.  Mass..  128  Fed.,  154,  General  Blectric  Co.  i;.  Re-New  Lamp  Co. 
Mar.     1.  C.  C.  D.  Mass.,  128  Fed.,  927,  Bardon  Wire  &  Supply  Co.  t;.  Williams. 
Mar.     i.  C.  C.  D.  Mass.,  128  Fed.,  927,  United  Wire  &  Supply  Co.  v.  WUliams. 
Feb.  13.  C.  C.  B.  D.  La.,  128  Fed.,  176,  Louisville  &  N.  R.  Ry.  Co.  v.  Bitterenan. 
Mar.  10.  C.  C.  D.  R.  I.,  128  Fed.,  1015,  Sperry  &  Hutchinson  v.  Mechanics 

Clothing  Co. 
Jan.    11.  C.  C.  S.  D.  N.  Y.,  129  Fed.,  139,  Brill  t?.  Peckham  Mfg.  Co. 
F^.   26.  C.  C.  S.  D.  N.  Y.,  129  Fed.,  137,  General  Gaslight  Co.  v.  Matchless 

Mfg.  Co. 
Mar.  24.  C.  C.  B.  D.  Pa.,  129  Fed.,  134,  Perkins  Blectric  Switch  Mfg.  Co.  v. 

Buchanan. 
Feb.     9.  C.  C.  W.  D.  N.  Y.,  129  Fed..  213,  Westinghouse  Blectric  &  Mfg.  Co.  v. 

MutuM  Life  Ins.  Co.,  of  New  York. 
May     6.  Dls.  Ct.  Dia  Mas&,  129  Fed.,  847,  In  re  Bastem  Commission  &  Import- 
ing Co. 
Apr.   22.  C.  C.  D.  Mass..  129  Fed.,  761,  Sampson  &  Murdock  Co.  v.  Seaver- 

Radf ord  Co. 
Apr.     4.  C.  C.  D.  Nev.,  129  Fed.,  932,  Rodgers  v.  Pitt 
Apr.   27.  C.  C.  D.  Mass.,  129  Fed.,  378,  Thomson-Huston  Blectric  Co.  v.  Ohio 

Brass  Co. 
Apr.   Id.  O.  C.  D.  Mass.,  129  Fed.,  382,  Kemp  v.  McBride. 
Jan.    11.  0.  C.  S.  D.  N.  Y.,  129  Fed.,  139,  Brill  v.  Peckham  Mfg.  Co. 
Nov.   20.  C.  C.  N.  D.  Ga.,  W.  D..  130  Fed.,  180,  Mercantile  Trust  A  Deposit  Co.  «. 

Columbus  Water  Works  Co. 
June  23.  C.  C.  D.  N.  J.,  130  Fed..  460,  Bncyclopedia  Co.  v.  Am.  Newspaper  Assn. 
June  10.  C.  C.  D.  N.  J..  130  Fed..  600,  Van  Houten  v.  Hooton  Cocoa  &  Choco- 
late Co. 
May   27.  C.  C.  W.  D.  Ky.,  130  Fed.,  794.    St.  Bernard  Mine  Co.  r.  Madisonville 

Traction  Co. 
Apr.     7.  C.  C.  B.  D.  N.  Y.,  130  Fed..  896,  Diamond  Stone  Sawing  Machine  Co.  v. 

Brown. 
Aug.    1.  C.  C.  E.  D.  Pa.,  131  Fed.,  473.  Albright  v.  Langfeld. 
July  16.  C.  C.  S.  D.  Ga.,  B.  D.,  131  Fed.,  931,  Hoist  v.  The  Savannah  Blectric  Co. 
Aug.    6.  Dis.  Ct.  N.  Dis.  N.  Y.,  131  Fed.,  507,  In  re  Mertens.     (Restraining 

order. ) 
Aug.    1.  C.  C.  B.  D.  Pa.,  131  Fed.,  564,  Geo.  T.  Blsel  v,  Welch. 
May   19.  C.  C.  S.  D.  N.  Y.,  131  Fed.,  93,  Brunswick-Balke-Collender  Co.  t?. 

Klump. 
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1904. 
May   10.  C.  C.  E.  D.  Wis..  181  Fed.,  92   Brodrick  Copygraph  Co.  v.  Mayhew. 
July  19.  C.  C.  S.  D.  N.  Y.,  131  Fed.,  483,  Hemolln  Co.  v.  Harway  Co, 
July    5.  C.  C.  W.  D.  N.  Y.,  131  Fed.,  359.  Cooper  &  Co.  r.  Erie  Preserving  Co. 
June    8.  C.  C.  E.  D.  Va.,  131  Fed.,  534.  Hampton  Roads  Ry.  Co.  v,  Newport 

News  Ry.  Co. 
July  11.  C.  C.  D.  of  S.  Dak.,  S.  Dak.,  181  Fed..  890,  Farmers  Loan  &  Trust  Co.  v. 

City  of  Sioux  Falls 
Aug.  15.  C.  C.  D.  Mass.,  132  Fed.,  168,  Ingersoll  v.  Coram. 
Aug.  16.  C.  C.  D.  Mass..  132  Fed..  20  Calculagrnpli  Co.  r.  Wiison. 
Aug.  30.  C.  C.  W.  D.  N.  Y.,  132  Fed.,  251.  Edrad  v.  Breltwelser. 
Aug.  30.  Dis.  Ct.  N.  Dts.  N.  Y.,  132  Fed.,  607.  Panzl  v.  Battle  Island  Paper  & 

Pulp  Co. 
Aug.  25.  C.  C.  N.  D.  Iowa,  Cedar  Riipid.^  Division,  132  Fed..  41,  Elgin  Nat*l 

Watch  Co.  V.  Loveland. 
Oct.     4.  C.  C.  S.  D.  N.  Y.,  132  Fed.,  711.  Victor  Talking  Machine  Co.  v.  Arm- 
strong. 
Noy.  17.  C.  C.  S.  D.  N.  Y..  132  Fe<l.,  t)J)6.  Selchow  r.  Chaflfee  &  Selchow  Mfg.  Co. 
Sept.  23.  C.  C.  E.  D.  of  Wis.,  182  Fed.,  614,  Benbow-Brauner  Co.  t\  Simpson  Co. 
July   15.  C.  C.  D.  of  X.  J..  132  Fed.,  464,  Harrlnian  r.  Northern  Securities  Co. 
Sept.  23.  C.  C.  E.  D.  Pa.,  132  Fed..  758.  Bzk  v.  Kutz. 
Oct.      7.  C.  C.  E.  D.  Pa..  132  Fed.,  662,  Corbin  v.  Taussig  &  Co. 
Aug.  22.  C.  C.  D.  Md..  132  Fed.,  161    Bredln  r.  Solmson. 
Sept.  29.  C.  C.  E.  D.  Pa.,  132  Fed ,  828.  Walker  Patent  Pivoted  Bin  Co.  v. . 

Miller  &  England. 
1905 
Oct.     12.  C.  C.  Md.-Pa..  133  Fed  .  .'550,  f^iiftluiore  Mfg.  Co.  r.  Jones. 
Sept.  20.  C.  C.  n.  Mass..  13:i  Fed.,  7!)4,  Dr.  Miles  Medicine  Co.  r.  Goldthwalte. 
Dec.     5.  C.  C.  E.  D.  Pjl,  ISCi  Fed.,  730,  IVttiboue  Mullikeu  &  Co.  v.  Pa.  Steel  Co. 
Sept.  20.  C.  C.  W.  D.  Pa.,  i;^3  Fed.,  556.  Lattiuiore  Mfg.  Co.  r.  C.  &  T.  Supply  Co. 
Feb.     4.  C.  r.  S.  D.  Iowa,  184  Fed..  (J.T).  Peoples  Saving  Bank  v.  Toyman. 
Feb.     2.  C.  C.  I>.  of  Mjih«..  184  Fe<l.,  800,  Sampson  &  Murdock  r.  Seaver-Radford 

Co. 
Feb.    14.  C.  C.  D.  Mass.,  i:i4  VeA,,  872,  .^oliau  Co.  r.  Hallett  &  Davis  Piano  Co. 
Jan.    28.  C.  C.  E.  D.  Pa.,  184  VeiU  (>91.  Sperry  &  Hutchinson  Co.  v.  Brady. 
Mar.  16.  C.  C.  I).  Oomi..  13()  Fed.,  272,  Hall  &  Socket  Fastener  Co.  r.  Patent 

Button  Co. 
Jan.      5.  C.  C.  S.  1).  X.  Y..  18t>  Fel.,  (JilO,  Xew  York  Phonograph  Co.  r.  Edison. 
Oct.     25.  C.  C.  S.  D.  X.  v.,  13{J  F^d.,  111).  Crown  Cork  &  Seal  Co.  v.  Standard 

Stopper  Co. 
Feb.    17.  C.  C.  W.  D.  Mich.  S.  I),  l.m  V^\..  1019.  Int.  Silver  Co.  v.  Rodgers  Bros. 

Cutlery  Co. 
Feb.    27.  C.  C.  S.  D.  X.  V..  186  Fed..  1022.  (iahler  r.  Picacho  Blancho  Min.  Co. 
Mar.  17.  C.  C.  D.  Del.,  18r>  Fed..  4S;j,  Hoy  r.  Altoona  Midway  Oil  Co. 
May     1.  C.  C.  I).  X.  Y.,  13()  Fed.,  85,  Atwo(Hi,  Moni.son  Co.  r.  Sipp  Electric  & 

Machine  Co. 
Apr.   10.  C.  C.  D.  Mass..  136  Fed.,  879,  Universal  Winding  Co.  v.  Foster. 

1004. 
Dec.    22.  C.  C.  W.  D.  N.  Y..  185  Fed.,  It54,  Devlin  v.  McLeod. 
Dec.    23.  C.  C.  S.  D.  N.  Y.,  135  Fed.,  167. 

1905. 
Jan.    28.  C.  C.  D.  Minn..  185  Fed..  177,  J  &  P.  Coates  Co.  r.  John  Coates  Thread 

Co. 
Dec.   22.  C.  C.  S.  D.  N.  Y..  185  Fed..  101,  I^enney  Mfg.  Co.  r.  Wells  &  Newton  Co. 
Aug.  18.  C.  C.  E.  D.  Pa.,  135  Fed.,  188,  U.  S.  Mitis  Co.  v.  Midvale  Steel  Co. 
Feb.    27.  C.  C.  D.  Colo.,  135  Fed..  411,  Hoge  r.  Eaton. 
Jan.      9.  C.  C.  X.  D.  Hi..  135  Fed..  434. 
Feb.    24.  C.  C.  E.  1).  Pa.,  185  Fed.,  544.  Valoona  r.  Dadamo. 
Feb.     6.  C.  C.  E.  D.  Pa.,  135  Fed.,  785.  Manhattan  Gen'l  Const.  Co.  i\  Helios- 
Upton  Co. 
May     2.  C.  C.  S.  D.  N.  Y.,  187  Fed.,  481.  Kenney  Mfg.  Co.  r.  Mott  Iron  Works. 
May   18.  C.  C.  N.  D.  N.  Y.,  137  Fed.,  418,  Van  Epps  r.  I'nited  Box  Board  & 

Paiier  Co. 
Feb.     4.  C.  C.  S.  D..  137  Fed.,  92,  Hutter  r.  Koseherak. 
Mar.  29.  C.  C.  D.  Md.,  137  Fed.,  597,  Kotten  r.  Knight. 
Apr.     8.  C.  C.  E.  D.  Pa.,  137  Fed.,  640.  Kronthal  Waters  r.  Becker. 
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1903. 

Nov.     2.  C.  C.  S.  D.  Ohio,  W.  D.,  137  Fed.,  917,  Thomson  Houston  Electric  Co. 
i^.  Dayton  Fan  Co. 

May     9.  C.  C.  D.  N.  Y.,  137  Fed.,  928.  Mica  Insulator  Co.  r.  Union  Mica  Oo. 

May   la  C.  C.  N.  D.  N.  Y.,  137  Fed.,  940,  Penn.  Globe  Gaslight  Co.  v.  Best. 
1906. 

May   19.  C.  C.  W.  D.  Mich.,  S.  D.,  138  Fed.,  264,  D.  G.  H.  &  M.  Ry.  v.  Powers. 

Apr.     5.  C.  C.  S.  D.  X.  Y.,  138  Fed.,  690,  VillamlU  v.  Hirch. 

Apr.    29.  C.  C.  S.  D.  N.  Y.,  138  Feti.,  82,  Lamberts-Snyder  Vibrator  Co.  v.  Mar- 
vel Vibrator  Co. 

May   10.  C.  C.  E.  D.  N.  Y.,  138  Fed.,  68.  Morrin  v.  Robert  White  Engineering 
Work& 

Mar.     9.  C.  C.  S.  D.  N.  Y.,  138  Fed.,  83.  Shepard  r.  Deltsch. 

May    17.  C.  C.  S.  D.  N.  Y.,  138  Fed..  89,  Mygott  v.  Zalinski. 

May   dOsi:.  C.  S.  D.  N.  Y.,  138  Fed.,  110,  Cortelyou  v.  Chas.  Johnson  &  Co. 

May   26.  C.  C.  S.  D.  N.  Y.,  138  Fed.,  123,  Iron  Vlad  Mfg.  Co.  v.  Diarymena 
Mfg.  Co. 

June  10.  C  C.  N.  D.  N.  Y.,  138  Fed..  136,  United  Shirt  &  Collar  Co.  v.  Beattie. 

June  10.  C.  C.  D.  R.  I.,  138  Fed..  140,  Robinson  v.  S.  &  B.  Leaderer. 

June  23.  C.  C.  D.  Conn.,  138  Fed..  835,  Hurwood  Mfg.  Co.  v.  Wood. 

June  28.  C.  C.  W.  D.  Ga.  S.  D.,  138  Fed.,  753.  Tift  v.  Southern  Ry. 

July   12.  C!  C.  N.  D.  N.  Y.,  139  Fetl..  49.  Poim?  Mfg.  Vo.  r.  H.  P.  Snyder  Mfg.  Co. 

June  30.  C.  C.  S.  I).  N.  Y..  139  Fed.,  151,  Revere  Rubber  Co,  v.  Consolidated 
Hoof  Pad  Co. 

June  26.  C.  C.  W.  D.  N.  Y..  139  Fed..  14<5,  De  Ix>ng  Ilook  &  Eye  Co.  v.  Francis 
Hook  &  Eye  Fastener, 

July   24.  C.  C.  N.  D.  N.  Y..  139  Fed..  330.  O'l^ary  r,  U.  &  M.  Valley  Ry.  Co, 

July    12,  C.  C,  Md.  D,  Ala.,  139  Fed,.  353.  Montgomery  Amusement  Co,  v.  Mont- 
gomery Traction  Co. 

June  16.  C.  C.  S,  D,  N,  Y.,  139  Fed.,  399,  Bonsall  r.  Hamilton  Mfg.  Co. 

June  16.  C.  C.  S.  D.  N.  Y.,  139  Fed..  403,  Bonsall  v.  Hamiltou-Noyes  Co. 

June  28.  C.  C.  S.  D.  N.  Y.,  139  Fed..  640,  Nat'l  Enameling  Co.  v.  New  England 
Enam,  Co, 

July     7,  C.  C,  D.  Conn.,  139  Fe<l.,  658.  Mnrlin  Fire  Arms  iV#.  r,  Dinuan. 

July     3.  C.  C.  S.  D.  N.  Y.,  139  Fed.,  680,  Walter  Baker  Co.  i;.  Puritan  Food  Co. 

July   21.  C.  C.  D,  Conn..  139  Fed.,  785,  Jnt.   Register  Co.   r.   Reconling  Fair 
Register  Co. 

Mar.     3.  C.  C.  S.  D.  X.  Y.,  139  Fed.,  870  Autom.  Switch  Co.  of  Baltimore  v. 
Cutter. 

Aug.  22.  C.  C.  W.  D.  Va..  140  Fed..  507,  S.  Penn.  Oil  Co.  r.  Calf  Creek  Oil  Co. 

Nov.   IS.  C,  C.  C.  D,  N.  Y.,  140  Fed,,  556.  U.  S.  Fastener  Co.  r.  Butez. 

Nov.     7.  C.  C.  S.  D.  N.  Y.,  140  Fed,,  611.  Leadam  r,  Ringgold. 

Dec.    27.  C.  G.  S.  D,  N.  Y.,  140  Fed,.  714,  Fox  v.  Knickerbocker  Kngiavlng  Co, 

Sept  28.  C.  C.  S.  D.  N.  Y.,  140  Fed..  860,  Victor  Talking  Mnchine  Co.  r.  Ameri- 
can Graphophone  Co. 

Oct.     10.  C.  C.  S.  D.  N.  Y.,  140  Fed..  806.  New  I^lngland  Motor  Co.  r.  B.   S. 
Sturtevnnt. 

Aug.  16.  C.  C.  S.  D.  N.  Y..  140  Fed.,  444,  Am.  Blec.  Novelty  Mfg.  Co.  v.  Stanley 
&  Patterson. 

Sept  19.  C.  C.  D.  N.  J..  140  Fed.,  445.  Thompson-Houston  Elec.  Co,  v.  Salem 
F1p<*    Co 

Oct     16.  O.  C.  S.  D,  N.  Y„  140  Fed.,  449.  National  Elec.  Signaling  Co.  i?.  De 
FonreAl*  Vt^irelesH  Telecr   Co 

Aug.  12.  C.  C.  W.  D.  N.  Y..  140  Fed..  97.  Brown  Bag  Filling  Machine  Co.  r. 
Drohen. 

N0V.   29.  C.  C.  D.  Conn.,  140*Fed..  879.  Marlin  Fire  Arms  Co.  i-.  Sparks. 

Aug.  22.  C.  C.  W.  D.  Va..  140  Fed.,  161,  Bryce  Bros.  v.  The  Seneca  Glass  Co. 

May   12.  0.  0.  D.  N.  J.,  140  Fed.,  174.  Daylight  Mfg.  Co.  v.  Am.  Prismatic  Glass 
Oo. 

Aug.  15.  C.  C,  W.  D.  N,  Y.,  140  Fed.,  33,  Kllleeu  r,  Buffalo  Funiace  Co. 

Oct    22.  C.  C,  W,  I),  Pa..  140.  Fed.,  872,  Penn.  Electrical  Mfg.  Co.  v.  Conroy. 

86^  — .  C.  C.  8.  D.  N.  Y.,  140  Fed.,  794.  J.  A.  Seriver  Co.  v.  Girard  Co. 

Se^  28.  C.  C.  S.  D.  N.  Y..  140  Fed.,  938,  Saxlehner  r.  Eisner. 

Oct    11.  C.  C,  N.  D,  Mo.,  S.  D„  140  Fed.,  66(J.  Ozark  Bell  Telephone  Co,  v.  City 
of  Springfield. 

Aug.  31.  G.  G.  S.  D.  Ala,,  140  Fed.,  412,  Camora  McConnell  Co.  v.  McConnell. 
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1904. 

June  10.  G.  C.  D.  of  Utah,  140  Fed.,  051,  McOeery  v.  Hyland  Boy  Gold  Mining 
Co. 
1905. 

Dec.   27.  C.  0.  W.  D.  Wis.,  141  Fed.,  975,  Londen  Machinery  Co.  v.  Janesville 
Hay  Tool  Co. 

May     8.  C.  C.  W.  D.  N.  Y.,  141  Fed.,  128,  Thomptson-Houston  Elec.  Co.  v.  Int 
Trolley  Controller  Co. 

Dec   22.  C.  C.  D.  Mass.,  141  Fed.,  992,  M^or  v.  Carroll. 

Sept  19.  C.  C.  D.  N.  J.,  141  Fed.,  101,  Bullock  Blec.  Mfg.  Co.  v.  Crocker-Whetier 
Co. 

Oct      2.  C.  C.  D.  N.  J.,  141  Fed.,  373,  Charmbury  t?.  Walden. 

Dec.     6.  C.  C,  S.  D.  N.  Y.,  141  Fed.,  378,  Palmer  v.  Wilcox  Mfg.  Co. 

Sept  26.  C.  C.  D.  Del.,  141  Fed.,  385,  United  States  i;.  Luce. 

Sept  26.  C.  C.  D.  Del.,  141  Fed.,  423,  United  States  v.  Brown. 

Dec.   12.  C.  C.  D.  B.  I.,  141  Fed.,  202,  Moxie  Nerve  Food  Co.  v.  Holland. 

Oct    24.  C.  C.  D.  N.  J.,  141  Fed.,  213,  Bates  Mfg.  Co.  v.  Bates  Machine  Co. 

Dec   20.  C.  C.  D.  N.  Y.,  142  Fed.,  766,  Western  Electrical  Co.  v,  Bochester  Tele- 
phone Co. 

Jan.    19.  C.  C.  N.  D.  III.,  B.  D.,  142  Fed.,  776,  Thayer  &  Chandler  v.  Mold. 

Dec   16.  C.  C.  E.  D.  Pa.,  142  Fed.,  172,  Terry-Hallock  Co.  v.  Hallock. 

Oct      9.  C.  C.  D.  Me.,  142  Fed.,  479,  Eastern  Paper  Bag  Co.  v,  tk)ntinental 
Paper  Bag  Co. 

Dec   16.  C.  C.  E  D.  Pa.,  142  Fed.,  121,  Bobins  Conyeying  Belt  Co.  v,  American 
Boad  Machine  Co. 
1906. 

Jan.    19:  C.  C.  N.  D.  III.,  E.  D.,  142  Fed.,  539,  Comptograph  v.  Unlyersal  A. 
Machine  Co. 

Jan.      5.  C.  C.  D.  Mass.,  142  Fed.,  525,  Silver  Co.  v,  J.  P.  Eustis  Mfg.  Co. 

Jan.    12.  C.  C.  E.  D.  Pa.,  142  Fed.,  583,  Schlichter  Jute  Cordage  Co.  v.  Mul- 
queen. 

Nov.     2.  C.  C.  S.  D.  N.  Y.,  142  Fed.,  208.  Hostetter  Co.  r.  Gallagher  Stores. 

Feb.    16.  C.  C.  N.  D.  111.,  N.  D.,  142  Fed.,  844,  Chicago  City  By.  Co.  v.  City  of 
Chicago. 

Feb.     2.  C.  C.  W.  D.  Mo.,  W.  D.,  142  Fed.,  188,  Board  of  Trade  of  city  of  Chi- 
cago V.  McDearmott  Com.  Co. 

Feb.     7.  C.  C.  S.  D.  N.  Y.,  142  Fed.,  348,  Mygott  v.  McArthur. 

Mar.     5.  C.  C.  W.  D.  Pa.,  143  Fed.,  989,  Munroe  v.  Erie  City  Iron  Works. 

Feb.    16.  C.  C.  S.  D.  N.  Y.,  143  Fed.,  523,  United  States  Fastener  Co.  v.  Bradley. 

Feb.     3.  C.  C.  S.  D.  N.  Y.  143  Fed.,  128,  Haskell  Golf  Ball  Co.  t?.  Perfect  Golf 
Ball  Co. 

Feb.    20.  C.  C.  N.  D.  Ohio,  E  D.,  143  Fed.,  903,  Thomson-Houston  Electric  Co.  v. 
Holland. 

Mar.     2.  C.  C.  W.  D.  Pa.,  144  Fed.,  139,  Hygelce  Distilled  Water  Co.  v.  Consoli- 
dated Ice  Co. 

Mar.  28.  C.  C.  D.  N.  J.,  144  Fed.,  418,  Brookfleld  v,  Elmer  Glass  Works. 

Mar.  31.  C.  C.  S.  D.  N.  Y.,  144  Fed.,  423,  Smith  Mfg.  Co.  v.  Sheridan. 

Mar.  27.  C.  C.  N.  D.  N.  Y.,  144  Fed.,  429,  Benbow-Brannen  Mfg.  Co.  v.  Hefrrmi 
Tanner  Co. 

Mar.  31.  C.  C.  E.  D.  Pa.,  144  Fed.,  431,  Chase  Electric  Const  Co.  v.  Oolumbia 
Const.  Co. 
1905. 

Dec.    29.  C.  C.  N.  D.  III.,  B.  D.,  144  Fed.,  491,  Harper  &  Bros.  t?.  M.  A.  Dono- 
hart  &  Co. 
1906. 

Mar.  14.  C.  C.  W.  D.  Tenn.,  E.  D.,  144  Fed.,  511,  New  York  Cotton  Exch.  v.  Hunt 

Mar.  24.  C.  C.  D.  Md.,  144  Fed.,  864,  Acker  Merrall  &  Condlt  Co.  v.  McGaw. 

May   12.  C.  C.  E.  D.  Wis.,  146  Fed.,  193,  General  Elec.  Co.  r.  National  Blec.  Co. 

May     3.  C.  C.  E.  D.  Wis..  145  Fed.,  195,  Laas  r.  Scott 

Mar.     6.  C.  C.  S.  D.  N.  Y.,  145  Fed.,  202,  Keasbery  &  Mattison  Co.  v,  H.  W.  Jones 
Manville  Co. 

Mar.     5.  C.  C.  S.  D.  N.  Y.,  145  Fed.,  353,  Brunswick-Balke  CoUender  Co.  v,  Beyer. 

May     8.  C.  C.  D.  S.  C,  145  Fed.,  415,  Mutual  Life  Ins.  Co.  of  New  York  v.  Lanley. 

Dec.     1.  C.  C.  S.  D.  N.  Y.,  145  Fed.,  532,  Seeberger  v.  Beno  Inclined  Elevator  Co. 

Apr.    17.  C.  C.  S.  D.  N.  Y.,  145  Fed.,  529,  Bates  Mach.  Co.  r.  Wm.  A.  Force  Co. 

Feb.     2.  C.  C.  N.  D.  111.,  E.  D.,  145  Fed.,  646,  Munroe  t?.  Bailway  Appliance  Oo. 

June    9.  C.  C.  E.  D.  Pa.,  145  Fed.,  659,  Sperry  &  Hutchinson  Co.  r.  Asch. 
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1908. 
Jan,    80.  C.  C.  S.  D.  N.  Y.,  Aeolian  Co.  v.  Harry  H.  Jaely  Ck). 
Apr.  30.  0.  a  W.D.N.  Y.,  145  Fed.,  930,  American   Salesbook  Co.  v.  Carter 

Crume  Co. 
May  81.  C.  C.  B.  D.  Wis.,  145  Fed.,  1007,  United  States  t;.  Milwaukee  Refrlgera> 

tor  Transit  Co. 
Apr.  20.  C.  C.  E.  D.  N  .Y.,  146  Fed.,  190,  Wells  &  Richardson  Co.  v.  Abraham. 
Mar.  26.  C.  C.  8.  D.  N.  Y.,  146  Fed.,  204,  New  York  Herald  Co.  v.  Star  Co. 
July  12.  C.  C.  N.  D.  N.  Y.,  146  Fed.,  252,  Nathan  Mtg.  Co.  v.  D..  L.  &  W.  R.  Ca 
June  19.  C.  C.  S.  D.  N.  Y.,  146  Fed.,  388,  West  Disinfecting  Co.  t;.  Frank. 
July  14.  C.  C.  N.  D.  N.  Y.,  146  Fed.,  517,  Universal  Brush  Co.  v,  Sonn. 
Apr.   26.  C.  C.  S.  D.  N.  Y.,  146  Fed.,  584,  Victor  Talking  Machine  Co.  v.  Talk-o- 

phone  Co. 
July  20.  C.  C.  N.  D.  N.  Y.,  146  Fed.,  539,  Edison  General  Elec.  Co.  v,  Crouse- 

Hinds  Elec.  Ca 
Feb.   19.  a  C.  S.  D.  Ohio,  W.  D.,  146  Fed.,  549,  General  Electric  Co.  v.  Bullock 

Electric  Co. 
June    2.  C.  C.  B.  D.  Wis.,  147  Fed.,  266,  Cutler  Hammer  Mfg..  Co.  v.  Union 

Elec  Mfg.  Co. 
Apr.     8.  G.  a  8.  D.  Ohio,  W.  D.,  147  Fed.,  528,  Flecker  v.  Pooman. 
July  23.  C.  C.  D.  R.  I.,  147  Fed.,  616,  Authors  &  Newspapers  Assn.  v.  O.  Goman. 
July  20.  C.  C.  8.  D.  N.  Y.,  147  Fed.,  739,  Consd.  Rubber  Tire  Co.  i;.  Firestone 

Tire  &  Rubber  Co. 
Aug.  11.  C.  C.  W.  D.  Pa.,  147  Fed.,  741,  Bredln  v.  NatL  Metal  Weather  Strip  Ca 
Sept    7.  C.  C.  S.  D.  Ga.,  W.  D.,  147  Fed.,  960,  Gaddle  v.  Mann. 
May  28.  C.  C.  D.  R.  I.,  148  Fed.,  107,  Robinson  i7.  Holbrook. 
Oct    27.  a  C.  B.  D.  Pa.,  148  Fed.,  242,  Dwlnell  Wright  Co.  v.  Cooperative  Sup- 
ply Co. 
July  16.  C.  C.  8.  D.  N.  Y.,  148  Fed.,  92,  Foster  Hose  Supporter  Co.  v.  Cohen. 
Oct    12.  C.  C.  W.  D.  Ohio,  E.  D.,  148  Fed.,  313,  Enterprise  Mfg.  Co.  of  Pa.  ©• 

Bender. 
July     6.  C.  0.  S.  D.  N.  Y.,  148  Fed.,  239,  Gunn  v.  Bridgeport  Glass  Co. 
Oct    11.  C.  C.  D.  Mont,  148  Fed.,  450,  St  Louis  Mining  &  Mill  Co.  v.  Mont 

Mining  Co. 
Apr.   26.  C.  C.  E.  D.  N.  Y.,  148  Fed..  702,  Palmer  Hollow  Concrete  Bldg.  Block 

Co.  V.  Palmer. 
Nov.   30.  C.  C.  8.  D.  N.  Y.,  148  Fed.,  868,  Steiner  v.  Schwartz. 
Apr.     4.  C.  C.  W.  D.  Mich.,  149  Fed.,  492,  P.  M.  Ry.  Co.  v,  Bradford. 
Oct      8.  C.  C.'8.  D.  N.  Y.,  149  Fed.,  912,  Clay  v.  Kline. 
Aug.    6.  C.  C.  E.  D.  Wash.,  149  Fed.,  913,  Spauldlng  v.  Everson. 
Not.     6.  C.  C.  D.  S.  Dak.,  150  Fed.,  391,  Piatt  v,  Le  Cocq. 
Sept  19.  C.  C.  N.  D.  111.,  E.  D.,  150  Fed.,  707,  Pennsylvania  Co.  v.  Bay. 

1007. 
Jan.    11.  C.  C.  8.  D.  N.  Y.,  149  Fed.,  424,  A.  B.  Dick  Co.  v,  Henry. 
Jan.    16.  C.  C.  N.  D.  111.,  E.  D.,  149  Fed.,  771,  Queen  &  Co.  v.  Friedlander  &  Co. 
Jan.      9.  C.  C.  D.  Mass..  149  Fed.,  858,  Ogllvie  v,  Merriam  Co. 
Jan.    80.  C.  C.  D.  N.  Y.,  150  Fed.,  1364,  lidgewood  Mfg.  Co.  v,  I^mbert  Hoisting 

Ehiglneerlng  Co. 
Feb.     9.  C.  C  8.  D.  N.  Y.,  151  Fed..  34,  Hlllard  v.  Fisher  Typewriter  Co. 
Feb.   20.  C.  C.  E.  D.  Pa.,  151  Fed.,  64,  Shelby  Steel  Tube  Co.  v,  Del.  Seamless 

Tube  Co. 
Feb.   15.  C.  C.  R  D.  Pa.,  151  Fed.,  59,  Barnes  t;.  Lingo. 

F*.  15.  C.  C.  E.  D.  Pa.,  151  Fed.,  264,  Friedberger- Aaron  Mfg.  Co.  v.  Chapln. 
Feb.     7.  C.  C.  D.  N.  J.,  151  Fed.,  265,  Babcox  &  Wilcox  Co.  v.  X.  Am.  Dredg- 
ing Co. 
1906. 
June  25.  C.  C.  8.  D.  Cal.,  S.  D.,  151  Fed.,  334,  Carver  v.  San  Pedra  L.  X.  &  8.  L. 

B.  Co. 
1907. 
Feb.   28.  C.  C.  8.  D.  N.  Y.,  151  Fed.,  497,  Elevator  Supply  &  Repair  Co.  tr. 

Peterson. 
Wb.  20.  C.  C.  B.  D.  Ga.,  8.  D.,  151  Fed.,  891,  Atlantic  Coast  Line  Ry.  Co.  t>. 

Bailey. 
Mar.     4.  C.  C.  W.  D.  Mo.,  W.  D.,  151  Fed.,  908,  Chicago.  R.  I.  ft  P.  Ry.  Co.  «. 

Stepp. 
May  28.  C.  C.  8.  D.  N.  Y.,  152  Fed.,  1023,  Couch  Patents  Co.  v.  Woven  Wire 

Mattress  Co. 
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1907. 

Mar.  27.  C.  C.  N.  D.  N.  Y.,  152  Fed.,  453,  Haywood  B.  &  Wakefield  Ck).  v.  Syra- 
cuse Rapid  Transit  Ck>. 
1905. 

Feb.   20.  C.  C.  B.  D.  Wis.,  152  Fed.,  466,  Westinghouse  Blec.  Mfg.  Co.  v.  NatL 
Elec.  Co. 
1907. 

Apr.     8.  C.  C.  D.  N.  J.,  152  Fed.,  635,  Standard  Sanitary  Mfg.  Co.  v.  J.  L.  Mott 
Iron  Works. 

Apr.   17.  C.  C.  N.  D.  N.  Y.,  152  Fed^  717,  Int.  Time  Recording  Co.  v.  W.  BL 
Bundy  Recording  Co. 

Mar.  15.  C.  C.  N.  D.  III.,  E.  D.,  152  Fed.,  984,  Powers  Regulator  Co.  v.  Natl.  Reg. 
Co. 

Mar.  19.  C.C.  N.  D.  N.  Y.,  152  Fed.,  188,  Clancy  v.  Troy  Belting  and  Supply  CSo. 

Mar.  15.  C.  C.  N.  D,  III.,  E.  D.,  153  Fed.,  201,  Dayton  Malleable  Iron  Co.  v. 
Foster,  Waterbury  &  Co. 

Feb.     4.  C.  C.  E.  D.  Mich.,  E.  D.,  153  Fed.,  229,  Thos.  G.  Plant  Co.  v.  May  Mer- 
cantile Co 

Feb.     4.  C.  C;  E.  D.  Mo.,  B.  D.,  153  Fed..  232  Thos.  G.  Plant  Co.  v.  Hamburger, 

June    9.  C  C.  E.  D.  La..  153  Fed.,  234,  Southern  Ry.  Co.  v,  Simon. 

Mar.  15.  C.  C.  N.  D.  111.,  E.  D.,  153  Fed.,  193,  Cond.  Ry.  E.  L.  &  E.  Co.  v,  AdamB 
&  Westtake  Co. 

May     7.  C.  C.  D.  Mass.,  153  Fed.,  291,  Gibbs  Loom  Harness  &  Reed  Co.  t\ 
Howard  Bros.  Co. 

Mar.  15.  C.  C.  N.  D.  111.,  E.  D.,  153  Fed.,  288,  Brunswick-Balke-CoUender  Co.  v. 
Backus  Anton  Pin  Setter  Co. 

May    15.  C.  C.  D.  R.  I.,  153  Fed.,  487,  Moxie  Nerve  Food  Co.  t'.  Modox  Co. 

May     7.  C.  C.  D.  Mass.,  153  Fed.,  585.  Foster  Hose  Supporter  Co.  v.  O'Brien. 

May    23.  C.  C.  S.  D.  N.  Y.,  153  Fed.,  589,  Martin  v.  Wall. 

May   16.  C.  C.  S.  D.  N.  Y.,  154  Fed.,  1006,  Siegert  v,  Elseman. 

June    6.  C.  C.  E.  D.  Pa.,  154  Fed.,  67,  Shaw  Stocking  Co.  v.  Weirman  &  Sarfert. 

May   30.  C.  C.  D.  Del.,  154  Fed..  79,  Am.  I.K)comotive  Sander  Co.  v.  E^conomy 
Locomotive  Sander  Co. 

May   29.  C.  C.  S.  D.  N.  Y.,  154  Fed.,  157,  Jewish  Colonization  Assn.  v.  Solomon 
&  Germansky. 

May     3.  C.  C.  S.  D.  N.  Y.  154  Fed.,  669,  Jas.  E.  Tompkins  Co.  t*.  Wovoi  Wire 
Mattress  Co. 

July     9.  C.  C.  X.  D.  N.  Y.,  154  Fed.,  671,  General  Elec.  Co.  v.  Corliss. 

July     1.  C.  C.  D.  Me.,  154  Fed.,  851,  Earle  Mtg.  Co.  i\  Clark  &  Parsons  Co. 

July    10.  C.  C.  D.  Me.,  154  Fed.,  856,  Taussig  v.  North  Wayne  Tool  Co. 

July   12.  C.  C.  E.  D.  Pa.,  154  Fed..  911,  Von  Thodorovirch  r.  Franc  Josef  Bene- 
ficial Assn. 

July   20.  C.  C.  W.  D.  P«..  154  Fed.,  744,  J.  E.  Rowley  Co.  v.  Rowley. 

May   29.  C.  C.  E.  D.  Pa..  155  Fed.,  909,  Dwinell- Wright  Co.  v.  Cooperative  Sup- 
ply Co, 

June  13.  C.  C.  E.  I).  Mo.,  B.  D.,  155  Fed..  639,  W.  A.  Games  &  Co.  i\  Kahn. 

June  11.  C.  C.  S.  D.  N.  Y.,  155  Fed.,  427.  Am.  Graphaphofie  Co.   r.  Int.  Record  Co. 

Aug.   31.  C.  C.  E.  D.  Pa.,  155  Fed..  976,  Kelsey  Heating  Co.  v.  Jas.  Spear  Stove  Co. 

July     5.  C.  C.  N.  D.  Ohio,  E.  D.,  154  Fed.,  124,  German -American  Filter  Co.  «. 
Loen. 

June  10.  C.  C.  S.  D.  N.  Y..  155  Fed.,  138,  Underwocxl  Typewriter  Co.  v.  Graves 
Tvnewriter  Co 

Aug.    14.  C.  C.  Md.  D.  Tenn.,  155  Fed.,  182,  University  of  the  South  v.  Jetton. 

Aug.  15.  C.  C.  W.  D.  Wis.,  155  Fed.,  172,  Olmsted  v.  City  of  Superior. 

Aug.     2.  C.  C.  D.  Mass.,  155  Fed.,  285,  Blake  &  Knowles  Steam  Pump  Works  v. 
Warren  Steam  Pump  Co. 

July  31.  C.  C.  D.  N.  J..  155  Fed.,  409,  Ajax  Metal  Co.  v.  Brady  Brass  Co. 

Feb.     5.  C.  C.  W.  D.  Pa.  D.  Ct..  155  Fed..  421,  Conroy  r.  Penn.  Elec.  Mfg.  Co. 

Sept.  23.  C.  C.  D.  Minn.,  3d  D..  155  Fed.,  445,  Perkins  r.  Northern  Pacific  Ry.  Co. 

Aug.   12.  C.  C.  D.  Oreg..  155  Fed.,  535,  Masenula  v.  Sunell. 

May     9.  C.  C.  E.  D.  N.  Y.,  155  Fed.,  5.S3.  United  States  v.  Banister  Realty  Co. 

June  29.  C.  C.  D.  Idaho,  155  Fed.,  612,  Clearwater  Timber  Co.  r.  Shoshpna 
County,  Idaho. 

July     1.  C.  C.  D.  Idaho,  N.  D..  155  Fed.,  633.  Clearwater  Timber  Co.  v.  Nei 
Perce  County. 

Aug.  12.  C.  C.  D.  N.  .1..  155  Fed.,  740,  Genl.  Elec.  Co.  r.  Bullock  Elec.  Co. 
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1907. 
Aug.  12.  C.  C.  D.  N.  J.,  155  Fed.,  749,  Westinghouse  Elec.  Co.  v.  Prudential  Ins. 

Co.  of  America. 
Sept    9.  C.  C.  W.  D.  Pa..  155  Fed.,  900,  Liberty  Mfg.  Co.  i;.  American  Brewing 

Co. 
Oct    24.  C.  C.  D.  111.,  E.  D.,  156  Fed.,  585,  Rudolph  WoorJitzer  v.  Sheppy. 
Oct      7.  C.  C,  W.  D.  N.  Y.,  156  Fed.,  370,  Buffalo  Gas  Co.  v.  City  of  Buffalo. 
Oct    30.  C.  C.  D.  Mass.,  156  Fed.,  677,  Geo.  Frost  Co.  v,  Estes  &  Son. 

1905. 
Sept  22.  C.  C.  W.  D.  Mo.,  156  Fed.,  972,  Elec.  Candy  Machine  Co.  i'.  Morris. 
Jan.      7.  C.  C.  S.  D.  N.  Y.,  156  Fed.,  1015,  Baglln  v,  Cusenler  Co. 
Nov.   18.  C.  C.  S.  D.  N.  Y.,  156  Fed.,  1016,  Baglin  v.  Cusenier  Co. 
Nov.   21.  C.  O.  S.  D.  N.  Y.,  157  Fed.,  2138,  Empire  Cream  Separator  Co.  v.  Seanh 

Roebuck  Co. 
Dec.  20.  C.  C.  S.  D.  New  York,  157  Fed.,  849,  Consolidated  Gas^  Co.  v.  City  of 

New  York  et  al. 
Sept    4.  C.  C.  M.  D.  Alabama,  157  Fed.,  944,  Louisville  &  N.  R.  Co.  et  al.  v. 

Railroad  Commission  of  Alabama  et  al. 
Oct      7.  C.  C.  S.  D.  New  York,  157  Fed.,  314,  Siegert  v.  Elseman. 
Dec.  26.  C.  C.  D.  Oregon,  158  Fed.,  337,  Schultz  et  al.  v.  Highland  Gold  Mines 

Co. 
1906. 
Mar.    8.  C.  C.  W.  D.  Missouri,  158  Fed.,  109,  Richards  et  al.  v.  Metsner  et  al. 
Apr.     1.  C.  C.  E.  D.  Kentucky,  158  Fed.,  090,  American  Tin  Plate  Company  v. 

Licking  Roller  Mills  Co. 
1906. 
Jan.      3.  C.  C.  D.  New  Jersey,  158  Fed.,  176,  Cincinnati  Unhairing  Co.  et  al.  v. 

American  Fire  Reflnhig  Co.  et  al. 
Apr.     6.  C.  C.  S.  D.  New  York,  159  Fed.,  584,  Savage  v.  Hoffman. 
Feb.   24.  C.  O.  E.  D.  Pa.,  159  Fed.,  171,  New  Jersey  Patent  Co.  et  al.  v.  Schaeffer. 
Jan.   15.  C.  C.  E.  D,  Pa.,  159  Fed.,  1001,  National  Water  Co.t?.  O'Oonnell  et  al. 
Jan.   31.  C.  C.  E.  D.  Pa.,  159  Fed.,  191. 
Apr.  22.  C.  C.  N.  D.  Illinois,  E.  D.,  161  Fed.,  129,  Dull  v.  Reynolds  Electric 

Flasher  Mfg.  Co.  et  al. 
Apr.    10.  C.  C.  W.  D.  Pa.,  161  Fed.,  355,  Blair  et  al.  v,  Jeannette-McKee  Glasfc 

Works. 
May  29.  C.  C.  D.  New  Jersey,  161  Fed.,  546,  Morton  Trust  Co.  et  al.  v.  Ameri- 
can Car  &  Foundry  Co. 
May  26.  C.  C.  S.  D.  New  York,  161  Fed.,  578,  Lichtenstein  &  Phipps. 
May  12.  C.  C.  E.  D.  Pa.,  161  Fed.,  748,  Union  Special  Mach.  Co.  v,  Maimin. 
May   18.  C.  C.  N.  D.  New  York.  161  Fed.,  648,  Prest-o-lite  Co.  v.  Avery  Light- 
ing Co. 
Apr.     8.  C.  C.  S.  D.  New  York,  161  Fed.,  654,  Carmel  Wine  Co.  v,  Palestine 

Hebrew  W^ine  Co. 
Apr.  22.  O.  C.  N.  D.  lUinois,  E.  D.,  161  Fed.,  219,  Sperry  &  Hutchinson  Co.  t\ 

LiOiils  V^eber  Co 
July   31.  C.  C.  E.  D.  Pa.,  162  Fed.,  1004,  Northwestern  Consol.  Milling  Co.  i\ 

Mauser  &  Cressman. 

1907. 
May      2.  C.  C.  S.  D.  Alabama,  162  Fed.,  523,'  Southern  Bell  Telephone  &  Tele- 
graph Co.  V,  City  of  Mobile  et  al. 

1908. 
Sept    3.  C.  C.  E.  D.  Arkansas,  163  Fed.,  141,  In  re  Arkansas  R.  Rates. 
Aug.    1.  C.  C.  S.  D.  Georgia,  W.  D.,  163  Fed.,  738,  Macon  Grocery  Co.  et  al.  v. 

Atlantic  C.  L.  R.  Co.  et  al. 
Aug.    7.  C.  C.  E.  D.  Pa.,  163  Fed.,  305,  Tindel-Morris  Co.  v,  Chester  Forger  & 

Engineering  Co. 
July     2.  C.  C.  D.  Maryland,  163  Fed.,  408,  David  B.  Foutz  Co.  v.  S.  A.  Foutas 

Stoc^k  Food  Co 
July   31.  C.  C.  E.  D.  Pa.,  163  Fed.,  447,  Gulden  v.  Chance. 
Feb.     6.  C.  C.  S.  D.  New  York,  163  Fed.,  534,  New  York  Phonograph  Co.  v. 

National  Phonograph  Co.  et  al. 
June  29.  O.  C.  N.  D.  California,  163  Fed.,  567,  San  Joaquhi  &  Kings  River  Canal 

&  Irrigation  Co.,  Inc.,  i;.  Stanislaus  Co.  et  al. 
Sept  23.  C.  C.  S.  D.  New  York,  164  Fed.,  213.  • 

Oct    14.  C.  C.  N.  D.  Iowa,  E.  D.,  164  Fed.,  1001,  H.  Mueller  Manufacturing  Co. 

V,  A.  Y.  McDonaly  &  Morrison  Manufacturing  Co. 
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1908. 
Apr.  27.  C.  C.  E.  D.  Wisconsin,  164  Fed.,  85,  Dittgeu  v.  Racial  Paper  Goods  €k>. 
June  26.  C.  G.  N.  D.  California,  164  Fed.,  406,  United  States  v.  BIckesr  Land  & 

Cattle  Co.  et  al. 
Oct.     3.  C.  C.  D.  Delaware,  164  Fed.,  501,  Morrell  v.  George  BrooolES,  BoaitOo. 

1904. 
June  29.  C.  C.  D.  N.  D.  California,  165  Fed.,  518.  Contra  Costa  Water  Co.  v. 

City  of  Oakland  et  al. 
1908. 
Oct.      7.  C.  C.  N.  D.  California,  165  Fed.,  667,  Spring  Valley  Water  Co.  v.  OLty 

and  County  of  San  Francisco  et  al. 
Dec.   12.  C.  C.  S.  D.  New  York,  166  Fed.,  589,  Dam  v.  Kirke  La  Shelle  Go. 

1909. 
Jan.   25.  C.  C.  S.  D.  New  York,  166  Fed.,  635,  Snelling  et  al.  i;.  Bichard  et  al. 

1908. 
Oct    12.  C.  C.  D.  Montana,  167  Fed.,  202,  Norton  et  al.  v.  Colusa  Parrot  Mining 

&  Smelting  Co.  et  al. 
1909. 
Jan.    25.  C.  C.  D.  Montana,  167  Fed.,  342,  Bliss  t;.  Anaconda  Copper  Mining  Co. 

et  al. 
Feb.   — .  D.  C.  D.  South  Carolina,  167  Fed.,  399.  In  re  Schwartzman.    Ex  parte 

Prlngle. 
Mar.     1.  C.  C.  D.  Oregon,  169  Fed.,  141,  American  Sulphite  Pulp  Co.  v.  Crown 

Columbia  Pulp  &  Paper  Co. 
Mar.  29.  C.  C.  S.  D.  New  York,  169  Fed.,  196.  Keith  &  Kellerman. 
Feb.   27.  C.  C.  S.  D.  New  York,  169  Fed.,  837,  Colgate  v.  James  T.  White  &  Co. 
May   10.  C.  C.  W.  D.  Missouri,  170  Fed.,  124,  Frank  V.  Leopold  &  Feron  Co. 

et  al. 
May  27.  C.  C.  S.  D.  West  Virginia,  171  Fed.,  713. 
July     8.  C.  C.  W.  D.  Va.,  171  Fed.,  723,  Houston  Coal  &  Coke  Co.  v.  Norfblk  & 

W.  Ry.  Co. ;  Powhattan  Coal  Co.  v.  the  same. 
Aug.  24.  C.  C.  N.  D.  Illinois  E.  D.,  171  Fed.,  680,  Chicago,  R.  I.  &  P.  Ry.  Co. 

et  al.  V,  Interstate  Commerce  Com.  et  al.;  Chicago,  B.  &  Q.  R.  Co. 

et  al.  v,  same. 
July   14.  C.  C.  S.  D.  West  Va.,  171  Fed.,  743,  JCharleston  National  Bank  v.  Mel- 
ton, ex-aherlff. 
July     8.  District  Court,  S.  D.  New  York,  171  Fed.,  897,  In  re  Drlggs.    Bz  parte 

Raymond  et  al. 
June    4.  C.  C-  W.  D.  Oklahoma,  171  Fed.,  480,  «t  Louis  &  S.  F.  R.  Co.  v.  Cross, 

secretary  of  State  of  Oklahoma. 
Aug.     7.  C.  C.  E.  D.  New  York,  171  Fed.,  951,  Fonotlpla  Limited  et  al.  v. 

Bradley. 
July  22.  C.  C.  M.  D.  Alabama  N.  D.,  171  Fed.,  553,  Cltlsens  Light,  Heat  & 

Power  Co.  v.  Montgomery  Light  &  Water  Power  Co. 
May  20.  C.  C.  N.  D.  Ohio  W.  D.,  171  Fed.,  130,  U.  S.  Telephone  Co.  v.  Central 

Union  Telephone  Co.  et  al. 
May     3.  C.  C.  S.  D.  New  York,  171  Fed.,  295,  James  B.  Slpe  &  Co.  et  aL  i;. 

Columbia  Refining  Co. 
Apr.   27.  C.  C.  W.  D.  New  York,  171  Fed.,  594,  Elsfeldt  v.  CampbeU. 
Aug.  19.  C.  C.  M.  D.  Alabama  N.  D.,  172  Fed.,  414,  Warren  Bros.  Co.  v.  City  of 

Montgomery  et  al. 
Sept  17.  C.  C.  N.  D.  New  York,  172  Fed.,  595,  Delaware,  L.  &  W.  R.  Go.  v. 

Stevois  et  al.,  Public  Service  Com'rs. 
July     3.  C.  C.  E.  D.  Oklahoma,  172  Fed.,  545,  Kansas  Natural  Gas  Co.  v.  Has- 
kell et  al. 
Sept.  10.  C.  C.  W.  D.  North  Carolina,  172  Fed.,  714,  United  States  et  al.  v.  W.  T. 

Mason  Lumber  Co. 
Sept    7.  C.  C.  E.  D.  North  Carolina,  172  Fed.,  695,  Red  C.  Oil  Mfg.  Co.  v.  Board 

of  Agriculture  et  al. 
Sept  25.  C.  C.  D.  New  Jersey,  172  Fed.,  892,  Bates  Mfg.  Co.  v.  Bates  Number- 
ing Machine  Co. 
Nov.   20.  C.  C.  E.  D.  Missouri,  173  Fed.,  177,  U.  S.  v.  Standard  Oil  Co.  of  New 

Jersey  et  al. 
Oct      2.  C.  C.  S.  D.  New  York,  173  Fed.,  69,  Covington  et  al.  v.  Westlnghouse 

Air  Brake  Qp. 
Aug.  16.  C.  C.  S.  D.  New  York,  173  Fed.,  88,  Donaldson  v.  Marbolith  Stone  Co. 
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1900. 
July     3.  0.  C.  S.  D.  New  York,  173  Fed.,  82,  Weatinghouse  Electric  Mfg.  CJo.  v. 

Gondit  Electrical  Mfg.  Go. 
Oct    13.  C.  C.  W.  D.  P«iii.,  173  Fed.,  315,  Youngstown  Car  Mfg.  Co.  v,  BlUott 

Co.  et  al. 
Oct    23.  0.  C.  N.  D.  New  York,  178  Fed.,  502,  Risley  et  al.  v.  City  of  Utlca  et  al. 

1908. 
June  29.  C.  C.  N.  D.  Illinois  E.  D.,  173  Fed..  930,  Chicago  &  A.  R.  Co.  v.  Inter- 
state Commerce  Commission. 
1900. 
Nov.   13.  C.  C.  W.  D.  Okla.,  174  Fed.,  59,  Atchison,  T.  &  S.  Fe  Ry.  Co.  v.  Love 

et  al.;  Gulf,  C.  &  S.  F.  Co.  v.  same;  Missouri,  K.  &  T.  Ry.  Co.  v, 

same. 
Nov.    22.  C.  C.  S.  D-  Gal..  175  Fed.,  141,  Arlington  Heights  Fruit  Co.  et  al.  v. 

So.  Pac.  Co.  et  al. 
Doc.     7.  C.  G.  A.  5th  Cir.,  175  Fed.,  555,  Sewerage  &  Water  Board  of  N.  O.  v, 

Howard. 
Nov.     4.  175  Fed,,  720,  Rochester  German  Ins.  Co.  of  Rochester,  N.  Y.,  et  al.  v. 

Schmidt. 
1910. 
Jan.    17.  G.  C.  A.  8th  Cir.,  175  Fed.,  567.  Home  Insurance  Go.  v.  Jones  et  al. 

1909. 
Nov.    4.  G.  C.  A.  4th  Cir.,  175  Fed.,  692,  Buchanan  Comp.  v.  Adkins  et  al. 
Dec.  23.  G.  G.  D.  Kans.,  Ist  Div.,  175  Fed.,  365,  Larrabee  v,  Dolley,  State  Bank, 

Gom'r  et  al 
Nov.  30.  C.  C.  S.  b.  N.  Y.,  175  Fed.,  117,  Campbell  v.  Magnet  Light  Co. 

1910. 
Feb.     7.  G.  G.  A.  9th  Cir.,  176  Fed.,  709,  Halla  et  al.  v.  Rogers  et  aL 
Mar.    7.  C.  G.  A.  2d  Cir.,  176  Fed.,  833,  West  Pub.  Co.  v.  Edward  Thompson  Co. 
Mar.    3.  C.  G.  W.  D.  Mo.,  176  Fed.,  409,  F.  H.  Peavey  &  Co.  et  al.  v.  Union  Pac. 

R  R.  et  al. 
Feb.  14.  G.  G.  E.  D.  Pa.,  176  Fed.,  830,  Phila.  Extracting  Co.  v.  Keystone  Bz- 

tracting  Co.  et  al. 
Jan.   21.  G.  C.  E.  D.  N.  Y.,  176  Fed.,  368,  Donaldson  v.  Rohsament  Stone  Co. 
Jan.     3.  O.  G.  W.  D.  N.  Y.,  177  Fed.,  256,  Wright  Go.  v.  Herring-OurtiBB  Go. 

et  aL 
Mar.  30.  C.  G.  M.  D.  Tenn.,  177  Fed.,  726. 
Apr.     6.  D.  G.  W.  D.  N.  Y.,  177  Fed.,  598,  In  re  Norria 
Apr.     6.  C.  a  S.  D.  N.  Y.,  178  Fed.,  101,  Panoulias  i;.  HaWley  et  al. 
Mar.    7.  G.  C.  S.  D.  N.  Y.,  178  Fed.,  104. 

Apr.  20.  C.  G.  N.  D.  Ga.,  178  Fed.,  735,  American  Lead  Pencil  Go.  i;.  Schneegaaa. 
Feb.  14.  G.  C.  A.  8th  Cir.,  178  Fed.,  519,  Spring  Garden  Ins.  Go.  et  aL  i;.  Amuse- 
ment Syndicate  Co.  et  aL 
Feb.  15.  G.  G.  S.  D.  Tenn.,  E.  D.,  179  Fed.,  245,  Ladew  et  <iL  i;.  Tameasee  Cop- 
per Go.  and  Ducktown  Sulphur,  Copper  &  Iron  Co.  (Ltd.). 
1900. 
Mar.  11.  C.  G.  S.  D.  Ala..  179  Fed.,  956,  Postal  Telegraph-Cable  Co.  v.  City  of 

MobUe. 
1910. 
Aug.    3.  C.  C.  S.  D.  N.  Y.,  180  Fed.,  882,  Colgate  v,  James  T.  White  &  Co. 
Sept  12.  G.  C.  D.  Greg.,  181  Fed.,  632,  Portland  Ry.  Light  &  Power  Co.  i;.  City 

of  Portland  et  al. 
June    3.  C.  C.  W.  D.  Mo.,  181  Fed.,  430,  Park  &  Pollard  Co.  v.  Kellerstrasse 

et  al. 
1900. 
Oct     7.  C.  G.  E.  D.  Tenn.,  181  Fed.,  375,  American  Bank  Protection  Co.  v.  City 

Nat'l  Bank  of  Johnson  City,  Tenn. 
1910. 
Sept  30.  C.  G.  D.  III.,  E.  D.,  181  Fed.,  990,  Peoria  Water  Works  Co.  v.  Peoria 

Ry.  Co. 
.    1908. 
July  21.  G.  C.  S.  D.  Ohio,  W.  D.,  181  Fed.,  419.  Union  Distilling  Go.  v,  Bettman 

et  aL 
1910. 
Oct    27.  C.  C.  D.  Kans.,  1st  Div.,  182  Fed.,  Atchison,  T.  &  Santa  Fe  Ry.  Co. 

et  al.  V.  Interstate  Commerce  Commission. 
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1910. 
Sept.  19.  O.  C.  A.  8th  (Mr.,  182  Fed.,  24;  182  Fed.,  35,  I^yton  Pure  Food  Co.  v. 

Church  &  Dwight  Co. 
Oct.    29.  O.  C.  D.  N.  Y.,  182  Fed.,  279.  Gay  et  al.  v.  Hndson  River  Electric 

Power  Co.  et  al. 
Aug.  16.  C.  C.  W.  D.  Mo.,  W.  D.,  182  Fed.,  Missouri.  K.  &  T.  By.  Co.  t\  McCrary 

et  al. 
Sept.    1.  C.  C.  B.  D.  Ark.,  W.  D..  182  Fed.,  684,  Malvern  &  F.  V.  R.  Co.  v. 

Chicago,  R.  I.  &  P.  Ry.  Co. 
Aug.  23.  C.  C.  W.  D.  Mich.,  S.  D.,  182  Fed.,  865,  Knickerbocker  Trust  Co.  v. 

City  of  Kalamazoo  et  al. 
Dec.   12.  C.  C.  A.,  2d  Cir.,  183  Fed.,  773,  Tompkins  v.  International  Paper  Co. 
Dec.     3.  D.  C  N.  I>.  Aln.,  S.  D.,  1<S3  Fed.,  338.  In  re  IJnberry,  bankrupt. 
Dec.   16.  0.  C.  A.,  6th  Cir.,  183  Fed.,  978,  Rubber  Tire  Wheel  Co.  et  al.  t?.  Good- 
year Tire  &  .Rubber  Co. 
Oct      5.  C.  C.  S.  D.  N.  Y.,  183  Fed.,  235,  S.  F.  Myers  Co.  v.  Tuttle;  Tuttle  v. 

S.  F.  Myers  Co. ;  Same  v,  S.  F.  Myers  Sons  Co. 
Aug.     3.  C.  C.  S.  D.  Ohio,  E.  D.,  183  Fed.,  183,  Mannlngton  et  al.  v,  Hocking 

Valley  Ry.  Co.  et  al. 
Apr.     8.  C.  C.  D.  Minn.,  3d  Dlv.,  184  Fed.,  765,  Shepard  v.  Northern  Pacific  Ry. 

Co.  et  al. ;  Kennedy  et  al.  t\  Great  Northern  Ry.  Co.  et  al. ;  James  v. 

same ;  Shillaber  v,  Minneapolis  &  St.  L.  Ry.  Co.  et  al. 
1911. 
Jan.     4.  C.  C.  S.  D.  N.  Y.,  184  Fed.,  342,  Bettes  t?.  Brower. 
Feb.     3.  C.  C.  N.  D.  Ga..  184  Fed.,  956,  Motley  t\  Southern  Ry.  Co. 
Apr.     7.  C.  C.  S.  D.  N.  Y.,  185  Fed.,  850,  Wertheimer  et  al.  v.  Batcheller  Im- 
porting Co, 
Jan.      2.  D.  C.  E.  D.  Ga.  N.  O.  Div.,  185  Fed..  309,  Pyle  r.  Texas  Transport  & 

Terminal  Co. 
1910. 
Sept    6.  C.  C.  M.  D.  Ala..  N.  1)..  186  Fetl.,  204,  Henry  L.  Doherty  &  Co.  t\  Rive 

et  al. 
Nov.    23.  C.  C.  D.  Msiss.,  186  Fed.,  241,  William  A.  Rogers  (Ltd.)  v.  Cohaunet 

Silver  Co. 
1911. 
May     3.  C.  C.  E.  D.  Ark.  W.  D.,  187  Fed.,  290,  In  re  Arkansas  Rate  cases;  St 

Louis  Southwestern  Ry.  Co.  r.  Allen  et  al.  Board  of  R.  R.  Com*r  of 

Ark. ;  St  IjOuIs,  I.  M.  &  S.  Ry.  Co.  r.  Same. 
Apr.   25.  C.  C.  W.  D.  Ky.,  187  Fed.,  637,  Cumberland  Telephone  &  Telegraph  Co. 

i\  City  of  Louisville. 
Jan.      9.  C.  C.  R.  D.  W.  D.,  187  Fed.,  238,  Peerless  Rubber  Mfg.  Co.  v.  Nlchol 

et  al. 
June  14.  C.  C.  S.  D.  N.  Y.,  188  Fed.,  532.  S.  F.  Myers  Co.  v.  Tuttle;  Tuttle  v. 

S.  F.  Myers  Co. 
June  21.  C.  (\  D.  Del.,  188  Fed.,  126,  V.  S.  r,  E.  I.  Du  Pont  de  Nemours  &  Co. 

et  al. 
July   25.  C.  C.  W.  D.  Mich.,  S.  D.,  168  Fed.,  924,  Thos.  A.  Edison  (Inc.)  t;.  Ira  M. 

Smith  Mercantile  Co. 
May   31.  C.  C.  S.  D.  N.  Y.,  188  Fed.,  682,  American  Pin  Co.  v.  Berg  Bros. 
May   16.  C.  C.  A.  4th  Cir.,  188  Fed.,  404,  Baker- Whiteley  Coal  Co.  <?.  B.  A  O. 

R.  R.  Ck). 
June  30.  C.  C,  D.  Mass.,  188  Fed.,  856,  Cariienter  et  al.  v.  Knollwood  Ometery 

Company  et  al. 
May   19.  C.  C.  D.  Minn.,  3d  Div.,  189  Fed.,  90,  Da  Prato  Statuary  Co.  v.  Giullan 

Statuary  Co. 
May     1.  C.  C.  D.  N.  J.,  189  Fed.,  405,  Luten  v.  Dover  Construction  Co. 
Nov.   24.  C.  C.  W.  D.  Pa.,  ISO  Fed..  710,  Electric  Smelting  &  Aluminum  Co.  v. 

Carborundum  Co. 
Aug.     7.  C.  C.  W.  D.  Mo.  W^.  D.,  189  Fed.,  280,  Jewel  Tea  Co.  v.  Lees  Summit, 

Mo.,  et  al. 
Sept  25.  C.  C.  E.  D.  Ky.,  190  Fed.,  346,  Blast  Tennessee  Tel.  Co.  v.  Board  of 

Councilmen  of  City  of  Frankford,  Ky.,  et  al. 
?ept  16.  C.  C.  S.  D.  N.  Y.,  190  Fed.,  332,  Parsons  Non-Skid  Co.  et  al.  v.  E,  J. 

Willis  Ck). 
luly   25.  C.  C.  S.  D.  N.  Y.,  190  Fed.,  205,  Automatic  Pencil  Sharpener  Co.  v. 

Goldsmith  Bros. 
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1911.  * 

June    3.  C.  C.  E.  D.  Michigan,  S.  D.,  190  Fed.,  201,  Commercial  Acetylene  CJo.  el 

al.  V,  TVidrl^  et  al. 
July     5.  C.  C.  D.  Md.,  190  Fed.,  189,  Weber  v.  Automobile  Accessories  Mfg.  Co. 
June  12.  C.  C.  D.  N.  J.,  190  Fed.,  145,  General  Electric  Co.  v.  Allis-Chalmers  C©. 

et  al. 
June  29.  C.  C.  D.  Md.,  190  Fed.,  184,  Labombarde  v,  Ix)rd  Baltimore  Press  (Inc.). 
June  22.  C.  C.  S.  D.  N.  Y.,  190  Fed.,  284,  Thaddeus  Davids  Co.  v.  Davids  et  al. 
Oct.    11.  C.  C.  W.  D.  Wash.,  W.  D.,  190  Fed.,  682,  Sperry  &  Hutchinson  Co.  t>. 

City  of  Tacoma  et  al. 
Oct      9.  C.  C.  S.  D.  N.  Y.,  190  Fed.,  599,  Comstock  et  al.  v,  Lopokowa. 

Com  stock  t\  Volonlne. 
May   17.  C.  C.  I).  Del.,  190  Fed.,  772,  Byerley  v.  Ellis  Co. 
Oct.    28.  C.  C.  A.  6th  Cir.,  190  Fed..  927,  G.  &  C.  Merriam  Co.  v,  Saalfleld. 
Oct.    24.  Commerce  Court,  191   ITed.,  37,  Nashville  Grain   Exchange  et  al  v. 

United  States;  Louisville  &  N.  R.  Co.  et  al.  v.  United  States. 
Oct.    13.  C.  C.  D.  Maryland,  191  ^ed.,  172,  United  States  v.  Standard  Sanitary 

Mfg.  Co.  et  al. 
Oct.    19.  C.  C.  M.  D.  Pennsylvania,  191  Fed.,  196,  T.  B.  Woods  Sons  Co.  v. 

Valley  Iron  Works. 
Aug.     4.  C.  C.  N.  D.  Illinois,  191  Fed.,  201,  Green  i\  Heinz-Wandner  X-Ray  Tube 

Co. 
Nov.     1.  C.  C.  D.  Ma8sachut?etts,  191  Fed.,  511,  General  Electric  Co.  v.  Conduit 

Electric  Mfg.  Co. 
Oct.    24.  C.  C.  S.  D.  New  York,  191  Fed.,  527,  Strause  v.  Weil  et  al. 
June    6.  C.  C.  W.  D.  New  York,  119  Fed,  637,  Edison  v.  Allis-Chalmers  Co.  et  al. 
Nov.  14.  Commerce  Court,  191  Fed.,  856,  Atchison,  Topeka  &  S.  F.  Ry.  Co.  v. 

U.  S.;  Union  Pacific  R.  Co.  et^al.  v.  U.  S. 
Nov.  13.  C.  C.  S.  D.  New  York,  191  Fed.,  987,  Victor  Talking  Machine  Co.  v. 

Vitaphone  Co. 
July  27.  O.  C.  A.,  Seventh  Circuit,  192  Fed.,  35,  Excelsior  Supply  Co.  et  al.  v. 

Weed  Chain  Tire  Grip  Co.  et  al. 
July  27.  C.  C.  A.,  Seventh  Circuit,  192  Fed.,  41,  Pitts  Anti-Skid  Chain  Co.  et  al. 

V.  Weed  Chain  Tire  Grip  Co.  et  al. 
Nov.   13.  C.  C.  A.,  Second  Circuit,  192  Fed.,  42,  Palmer  et  al.  v.  Jordan  Machine 

Co. 
Nov.   18.  C.  C.  S.  D.  New  York,  192  Fed.,  46,  Parsons  Non-Skid  Co.  et  al.  v, 

Senaca  Chain  Co.  et  a  I. 
1912. 
Jan.    17.  C.  C.  D.  Minnesota,  4th  Div.,  192  Fed.,  67,  Woodward  v,  Lydlard-Peter- 

son  Co. 
1911. 
N6v.   15.  C.  C.  W.  D.  New  York,  192  Fed.,  122,  Moore  Carving  Machine  Co.  l?. 

Clemens  Machine  Co. 
0<^      6.  C.  C.  W.  D.  New  York,  192  Fed.,  126.  Climax  Lock  &  Ventilator  Co.  v, 

Ajax  Hardware  Mfg.  Co.  et  al. 
Feb.   17.  C.  C.  W.  D.  Pennsylvania,  193  Fed.,  130,  National  Mfg.  Co.  u.  Sharon 

Hardware  Alfsr   Go 
Oct.    21.  C.  C.  N.  D.  Ctilifornia,  192  Fed.,  137,  Spring  Valley  Waterworks  v,  city 

and  county  of  San  Francisco  et  al..  Spring  Valley  Water  Co.  v, 

same.     (2  cases.) 
Sept.  16.  C.  C.  S.  D.  Iowa,  C.  D.,  192  Fed.,  193,  Des  Moines  Water  Co.  v.  City  of 

Des  l^Ioines 
Dec.    28.  C.  C  A.,  Third  Circuit,  192  Fed.,  300,  Hoehnlen  et  al.  v,  Drayton  et  al. 
Dec.     5.  C.  C.  A.,  Sixth  Circuit,  192  Fed.,  321,  Acme  Acetylene  Appliance  Co. 

et  al.  V.  Commercial  Acetylene  Co.  et  al. 
Oct.    31.  C.  C.  A.,  Seventh  Circuit,  192  Fed,,  517,  Pressed  Steel  Car  Co.  r.  Chi- 
cago &  A.  R.  Co. 
Dec.    11.  C.  C.  A.,  Second  Circuit,  192  Fed.,  534,  Holeproof  Hosiery  Co.  i?.  Wal- 

lach  Bros. 
Sept.  29.  C.  C.  W.  D.  New  York,  192  Fed.,  566,  Long  v.  Noye  Mfg.  Co. 
Dec.      5.  C.  C.  A.,  Sixth  Circuit,  192  Fed.,  808,  Tunstall  et  al.  v.  Stearns  Coal  Co. 
0<it.      3.  C.  C.  A.,  Seventh  Circuit,  192  Fed.,  894,  Fairvlew  Fluor  Spar  &  Lead 

Co.  et  al.  V.  Ulrlch  et  al. 
Dec.      6.  C.  C.  S.  D.  New  York,  192  Fed.,  943,  Bernstein  v.  Danwitz. 
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1910. 
Sept.  12.  C.  C.  S.  D.  California,  S.  D.,  192  Fed.,  1009,  Pacific  Telephone  &  Tele- 
graph Co.  V.  City  of  Los  Angeles. 
1911. 
Dec.    27.  C.  C.  D.  New  Jersey,  193  Fed.,  63,  Submarine  Rock-Breaking  Co.  v. 

Submarine  Co.  et  al. 
Dec.   22.  C.  C.  D.  Maine,  193  Fed.,  76,  Automatic  Weighing  Mach.  Co.  v.  Pneu- 
matic Scale  Corp.  (Ltd.). 
1912. 
Jan.    21.  District  Court  E.  D.  111.,  193  Fed.,  95,  East  St.  Louis  &  Suburban  Ry. 
Co.  V.  City  of  Belleville. 
1911. 
Nov.     8.  C.  C.  S.  D.  Washington,  S.  D.,  193  Fed.,  200,  Senfect  v.  Olney. 

1912. 
Jan.    25.  District  Court  S.  D.  New  York,  198  Fed.,  242.  L.  E.  Waterman  Pen  Co. 

V.  Modem  Pen  Co. 
Mar.  12.  District  Court  N.  D.  Illinois,  193  Fed.,  372,  Vehicle  Apron  &  Hood  Co- 
v.  American  Tire  &  Rubber  Co. 
1911. 
Apr.   11.  C.  C.  A.,  Seventh  Circuit,  193  Fed.,  384,  Williams  Soap  Co.  et  al.  ». 

J.  B.  Williams  Soap  Co. 
Oct.      4.  C.  C.  A.,  Seventh  Circuit,  193  Fed.,  410,  Arnold  v,  Tyden. 
Apr.   18.  C.  C.  A.,  Seventh  Circuit,  193  ITed.,  414,  Western  Bottle  Mfg.  Co.  v. 

Decker. 
Dec.     5.  C.  C.  S.  D.  New  York,  193  Fed.,  424,  National  Electric  Signaling  Co.  v, 

Telefunken  Wireless  Telegraph  Co.  et  al. 
Dec.    26.  C.  C.  W.  D.  Oklahoma,  193  Fed.,  485.  U.  S.  v.  Board  of  Com'rs,  Osage 
County,  Okla.,  et  al.  • 

1912. 
Feb.    13.  C.  C.  A.,  Sixth  Circuit,  193  Fed.,  616,  Mitchell  StorebuUding  Co.  v. 

Carroll. 
Jan.     3.  C.  C.  A.,  Sixth  Circuit,  193  Fed.,  993,  F.  D.  Cummer  &  Son  Co.  v. 

Atlas  Dryer  Cb.  et  al. 
Feb.   21.  Dist.  Ct.  W.  D.  Pennsylvania,  193  Fed.,  999,  Welsbach  Light  Co.  v. 
Elkins  et  al. 
1911. 
Jan.    17.  C.  C.  S.  D.  New  York,  193  Fed.,  1001,  Lorain  Steel  Co.  v.  White  Mfg. 

Co. 
July  26.  C.  C.  E.  D.  Michigan,  193  Fed.,  1008,  Saginaw  Power  Co.  v.  City  of 
Saginaw,  et  al. 
1912. 
Feb.   13.  C.  C.  A.,  Eighth  Circuit,  194  Fed.,  1,  Texas  Co.  v.  Central  Fuel  Oil  Co. 

et  al. 
Jan.    16.  C.  C.  A..  Second  Circuit,  194  Fed.,  99,  General  Knit  Fabric  Co.  et  al.  v. 

Steber  Mach.  Co.  et  al. 
Jan.    15.  District  Court  W.  D.  Washington,  N.  D.,  194  Fed.,  158,  Loggie  v,  Puget 
Sound  Mills  &  Timber  Co. 
1911. 
Feb.     1.  C.  C.  Dist.  Nevada,  194  Fed.,  198,  Goldfleld  Consol.  Mines  Co.  et  al.  v. 

Richardson  et  al. 
Dec.  22.  C.  C.  Dist.  Minnesota,  194  Fed.,  215,  Minneapolis  General  Electric  Co. 

V,  City  of  Minneapolis. 
Dec.   18.  C.  C.  M.  D.  Pennsylvania,  194  Fed.,  255,  York  Haven  Paper  Co.  t;, 
York  Haven  Water  &  Power  Co. 
1912. 
Feb.     6.  C.  C.  A.,  Second  Circuit,  194  Fed.,  426,  Louis  Metzger  v.  Berlin  et  al. 

1911. 
Dec.   28.  C.  C.  D.  Massachusetts.  194  Fed.,  430,  Westlnghouse  Electric  &  Mfg. 
Co.  V.  Condi t  Electrical  Mfg.  Co. 
1912. 
Jan.    17.  Dist.  Ct  E.  D.  New  York,  194  Fed.,  440,  Peelle  Co.  v.  Raskin  et  al. 
Mar.    6.  Dist.  Ct.  S.  D.  New  York,  194  Fed.,  448,  Weed  Chain  Grip  Co.  v. 
Atlas  Chain  Co. 
1911. 
Sept.  25.  C.  C.  E.  D.  Oklahoma,  194  Fed.,  475,  U.  S.  v.  Dowden  et  al. 
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1912. 

Mar.  14.  Dlst  Ct.  W.  D.  Michigan,  N.  D.  194  Fed.,  522,  International  Transit 

Co.  V,  City  of  Sault  Ste.  Marie  et  al. 
Mar.    7.  C.  C.  N.  D.  Georgia,  194  Fed.,  534,  Rlcli  et  al..  v.  Teasley  et  al. 
Mar.  12.  Dlst.  Ct.  N.  D.  Illinois  E.  D.  194  Fed.,  554,  Borden's  Condensed  Milk 

Co.  V,  Borden  Ice  Cream  Co.  et  al. 
Mar.  13.  C.  C.  A.,  Sixth  Circuit,  194  Fed.,  658,  In  re  Ransford;  In  re  J    W. 
-  Fleming  Co. 

Feb.   13.  C.  C.  A.,  Sixth  Circuit,  194  Fed.,  686,  Sheffield  Car  Co.  v.  D'Arcy. 
1910.  ' 

S^t  14.  C.  C.  N.  D.  Illinois,  194  Fed.,  700,  Phoenix  Knitting  Wgrks  t?.  Coner 
Bros. 
1911. 

Jan.     6.  C.  a  E.  D.  Pennsylvania,  194  Fed.,  702,  Phoenix  Knitting  Works  t?. 

Hygienic  Fleeced  Unden^'ear  Co. 
July   22.  C.  C.  D.  D.  Ohio,  K.  D.,  194  Fed.,  708,  Phoenix  Knitting  Works  v. 

Rich  et  al. 
Oct.      9.  C.  C.  E.  D.  Penn.,  194  Fed.,  717,  Phoenix  Knitting  Works  v.  Hygienic 

FJeeced  Underwear  Co. 
1912. 

Feb.   14.  C.  C.  A.,*  Fourth  Circuit,  194  Fed.,  855,  Brown,  collector  of  internal 

revenue  et  al.  v.  Foster  et  al. 
Mar.  22.  C.  C.  A.,  Eighth  Circuit,  195  Fed.,  35,  Diederich  v,  W.   Schneider 

Wholesale  Wine  &  Liquor  Co. 
Mar.    5.  C.  C.  A.,  Fifth  Circuit,  195  Fed.,  56,  Simon  t?.  Southern  Ry.  Co. 
Apr.     9.  C.  C.  A.,  Fifth  Circuit,  195  Fed.,  65,  Texas  Traction  Co.  v.  Barron  G. 

Collier  (Inc.). 
Apr.     9.  C.  C.  A.,  B'ifth  Circuit,  195  Fed.,  66,  Railroad  Commission  of  Louisiana 

et  al.  V.  Morgan  L.  &  T.  R.  &  S.  S.  Co. 
Feb.    16.  C.  C.  A.,  Third  Circuit,  195  Fed.,  75,  Lord  &  Burnham  Co.  v.  Payne. 
Apr.     4.  C.  C.  A,  Fifth  Circuit.  195  Fed.,  83,  El  Campo  Mach.  Co.  v.  Layne. 
Apr.     5.  C.  C.  S.  D.  New  York,  195  Fed.,  110,  New  York  Times  Co.  v.  Star  Co. 
Mar.     5.  Dlst.  Court  E.  D.  Missouri,  105  Fed.,  175,  Gnruler  v.  Rossman. 
Mar.    4.  C.  C.  A.,  Eighth  Circuit,  195  Fed.,  275,  Colorado  Tent  &  Awning  Co. 

et  al.  V,  Parks  et  al. 
Mar.  28.  Dist.  Ct.  D.  New  Jersey,  195  Fed.,  282,  Westinghouse  Air  Brake  Co.  i7. 

Nei)^  York  Air  Brake  Co. 
Feb.   28.  C.  C.  A.  Second  Circuit,  195  Fed.,  486,  In  re  Trayna  &  Cohn,  In  re 

Shodorov. 
Apr.   13.  Dist  Court,  D.  Rhode  Island,  195  Fed.,  538,  Tilden-Thurber  Co.  v. 

Theodore  W.  Foster  &  Bro.  Co. 
1911. 
Nov.   20.  C.  C.  N.  D.  Illinois,  E.  D.,  195  Fed.,  568,  William  Wrigley,  Jr.,  Co.  v. 

L.  P.  Larson,  Jr.,  Co.  et  al. 
1912. 
Apr.   15.  Dist.  Ct.  N.  D.  New  York,  195  Fed.,  632,  In  re  Camelo. 
Apr.   15.  Dist.  Ct.  E.  D.  New  York,  195  Fed.,  652,  McUheny  et  al  v.  Hathaway 

et  al. 
June    2.  C.  C.  A.,  Seventh  Circuit,  195  Fed.,   751,   Louden   Machinery   Co.  v. 

Strickler. 
Mar.  27.  Dist.  Ct.  D.  South  Dakota,  195  Fed.,  790,  United  States  v.  Hemmer 

et  al. 
Apr.   19.  Dlst  Ct.  N.  D.  New  York,  195  Fed.,  817,  In  re  Munro. 

1907. 
Jan.    17.  C.  C.  D.  Kansas,  First  Div.,  195  Fed.,  840,  Kansas  City  Breweries  Co. 

17.  Trickett  et  al. 
1912. 
Apr.   13.  Dist.  Ct.  D.  New  Mexico,  195  Fed.,  850,  United  States  v.  Yankee  Fuel 

Co. 
Mar.  15.  C.  C.  A.,  Second  Circuit,  195  Fed.,  931,  Lovell-McConnell  Mfg.  Co.  v, 

American  Ever-Ready  Co. 
Mar.  11.  C.  C.  A.,  Second  Circuit,  195  Fed.,  936,  Hardiuge  Conical  Mill  Co.  v. 

Abbe  Engineering  Co.  et  al. 
Apr.     9.  Commerce  Court,  195  Fed.,  962,  Baltimore  &  Ohio  S.  W.  R.  R.  r.  United 

States. 
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1911. 
Dec.    13.  C.  C.  E.  D.  Pennsylvania,  196  Fed.,  43,  Burdett-Rountree  Mfg.  CJo.  r. 

Standard  Plunger  Elevator  Co. 
1912. 
May   11.  C.  C.  A.,  Fourth  Circuit,  196  Fed.,  177,  Plgg  et  al.  r.  Casper  Co.,  Inc. 

1910. 
Aug.  — .  C.  C.  N.  D.  Ohio,  E.  D..  196  Fed.,  213,  Weed  Chain  Tire  Grip  Co.  et  al- 

V,  Cleveland  Chain  &  Mfg.  Co. 
1912. 
Apr.     8.  Dist.  Ct.  S.  D.  New  York,  196  Fed..  215,  Parsons  Non-Skid  Co.  et  al.  v. 

Asch 
May   13.  Dist.  Ct.  N.  D.  New  York,  196  Fed.,  218,  Parsons  Non-SkId  Co.,  Ltd., 

et  al.  V.  McKinnon  Chain  Co. 
Apr.   27.  Dist.  Ct.  D.  Nevada,  196  Fed.,  240,  United  States  t*.  Golconda  Cattle  Co. 
May   13.  C.  C.  A.,  Ninth  Circuit,  196  Fed.,  323,  King  County,  Wash.,  et  al.  r. 

Northern  Pacific  Ry.  Co. 
ifay   11.  Dist.  Ct.  M.  D.  Alabama,  196  Fed.,  558,  Southern  Ry.  Co.  et  al.  v.  Rail- 
road Com.  of  Ala.  et  al. 
May   16.  Dist.  Ct.  E.  D.  New  York,  196  Fed.  571,  in  re  Warth. 
Feb.   13.  Dist.  Ct.  E.  D.  Washington,  N.  D..  196  B^eil.,  699,  Pacific  Telephone  & 

Telegraph  Co.  t\  Anderson  et  al. 
May     6.  C.  C.  A.,  Eighth  Circuit,  196  Fed.,  777,  City  of  Osceola  et  al.  v .  Chicago, 

B.  &  Q.  Ry.  Co. 
June    4.  Dist.  Ct.  N.  D.  New  York.  196  Fed..  784,  Decker  v.  Smith. 
May   15.  C.  C.  A.,  Sixth  Circuit,  196  Fed.,  892,  City  of  Grand  Rapids  et  al.  v. 

Warren  Bros.  Co. 
Feb.   26.  Dist.  Ct.  D.  Mass.,  196  Fed.,  900,  Eraser  v.  Duffey  et  al. 
June  18.  Dist.  CIt.  W.  D.  New  York,  196  Fed.,  926,  Aeolian  Co.  r.  Royal  Music 

Roll  Co. 
June    4.  C.  C.  A.,  Sixth  Circuit,  196  Fed.,  951,  Foote  v.  Parsons  Non-SkId  Co., 

Ltd.,  et  al. 
May     9.  Dist.    Ct.    S.    D.    New    York,    196   Fed.,   955,    Gorham    Mfg.    Co.   t?. 

Schmidt  et  al. 
May     9.  Dist.  Ct.   S.  D.  New  York,  196  Fed.,  958,  Gorham  Mfg.  Co.  r.  DI 

Salvo  et  al. 
June    7.  Dist.  Ct.  W.  D.  New  York,  196  'ii'ed.,  977,  American  Chicle  Co.  v. 

White  Chicle  Co.  et  al. 
1911. 
Oct.    16.  C.  C.  N.  D.  California,  197  Fed.,  44,  Byron  Jackson  Iron  Works  v. 

United  Iron  Works. 
1912. 
June  10.  Dist.  Ct.  N.  D.  New  York,  197  Fed.,  51,  American  Laundry  Machine 

Co.  V.  Adams  I^aundry  Machine  Co. 
June  27.  Dist.  Ct.  W.  D.  New  York,  197  Fed.,  172,  Ransome  Concrete  Co.  v,  Ger- 
man American  Button  Co. 
Apr.     3.  Dist  Ct.  S.  D.  New  York,  197  Fed.,  175,  National  Binding  Mach.  Co. 

V.  Elsler  et  al. ;    same  t'.  W.  J.  Anderson  &  Co.;  same  v.  Reliable 

Gummed  Tape  Co. 
June  17.  Dist.  Ct.  D.  New  Jersey,  197  Fed.,  178,  Davey  et  al.  r.  Cutter  et  al. 
June  25.  Dist.  Ct.  E.  D.  Penn.,  197  Fed.,  477,  Perkins  v.  Apollo  Bros.  (Inc.). 
June  27.  Dist.  Ct.  D.  Massachusetts,  197  Fed.,  569,  Caldwell-GIIdard  Co.  et  al. 

V.  StaflPord  Co. 
June  12.  Dist.  Ct.  Dist.  Colorado,  197  Fed.,  611,  United  States  v.  Van  Horn, 

et  al. 
July     9.  Dist.  Ct.  E.  D.  Wisconsin,  197  Fed.,  637,  Garcia  et  al.  v.  Garcia. 
July     1.  Dist  Ct.  E.  D.  New  York,  197  Fed.,  669,  Brady  v.  South  Shore  Trac- 
tion Co. 
July  12.  Dist.  Ct.  N.  D.  New  York,  197  Fed.,  757,  Hurd  et  al.  v.  James  Goold  Co. 
June  29.  Dist  Ct  D.  Montana,  197  Fed.,  861,  Smith  v.  Farbenfabriken  of  Elber- 

feld  Co. 
July     8.  Dist  Ct  W.  D.  Missouri,  197  Fed.,  897,  Mine  &  Smelter  Supply  Co.  v. 

Braeckel  Concentrator  Co.  et  al. 
June    6.  Dist.  Ct  S.  D.  New  York,  197  Fed.,  948,  Strause  Gas  Iron  Co.  et  al.  v. 

T^eil  et  al. 
July  17.  Dist.  Ct.  S.  D.  New  York,  197  Fed.,  949,  Bryant  Electric  Co.  t?.  David 

KUloch  Ca 
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1912. 
May  27.  Dist  Ct  N.  D.  Alabama,  197  Fed.,  956,  Western  By.  of  Alabama  v. 

Railroad  Com.  of  Alabama  et  al. 
July  16.  C.  C.  A.,  Eighth  Circuit,  198  Fed.,  46,  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 

Rittenbusch,  county  treasurer,  et  al. 
July     a  C.  C.  A.,  Second  Circuit,  198  Fed.,  94,  Sundh  Electric  Co.  v.  Inter- 
borough  Rapid  Transit  Co. 
June  27.  C.  C.  A.,  Second  Circuit,  198  Fed.,  99,  American  Street  Flushing  Co.  et 

al.  i;.  D.  Connolly  Boiler  Co. 
July  29.  Dist.  Ct  N.  D.  New  York,  198  Fed.,  116,  Sundh  Electric  Co.  v.  General 

Electric  Co. 
June  28.  Dist  Ct.  D.  Colorado,  198  Fed.,  137,  Mills  v.  Denver  &  R.  O.  R.  Co. 
July  20.  Dist  Ct  W.  D.  Missouri,  198  Fed.,  153,  Chicago,  B.  &  Q.  R.  Co.  t;. 

Oglesby  et  al. 
Mar.    6.  Dist  Ct  D.  Delaware,  198  Fed.,  159,  Wilmington  City  Ry.  Co.  et  al.  v. 

Taylor  et  al.,  Board  of  Public  Utility  Com'rs  of  City  of  Wilmington. 
May  29.  Dist.  Ct!  D.  Maryland,  198  Fed.,  218,  Washington,  P.  &  C.  Ry.  Co.  v. 

Magruder  et  al. 
May  31.  C.  C.  A.,  Second  Circuit,  198  Fed.,  379,  Rushmore  v.  Badger  Brass 

Mfg.  Co. 
May     2.  C.  C  A,  First  Circuit,  198  Fed.,  385,  United  Wireless  Telegraph  Co.' 

et  al.  17.  National  Electric  Signaling  Co. 
June    7.  C.  C.  A.,  Second  Circuit  198  Fed.,  399,  Parsons  Non-Skid  Co.  (Ltd.)  v. 

Atlas  Chain  Co. 
May   18.  Dist  Ct.  N.  D.  Georgia,  198  Fed.,  414,  Drennen  v.  Heard  et  al. 
Apr.     9.  C.  C.  A.,  Second  Circuit  198  Fed.,  460,  Williams  v,  Molther. 
June  20.  Dist   Ct.   S.   D.  New  York,  198   Fed.,  487,  Perforated  Plate  Co.  t>. 

Connolly. 
Aug.  27.  Dist.  Ct  W.  D.  Penn.,  198  Fed.,  490,  Swindell  et  al.  v.  Hazard. 
June    3.  Dist  Ct.  S.  D.  New  York,  198  Fed.,  493,  Panoulias  et  al.  v.  National 

Equipment  Co. 
June  20.  Dist.  Ct.  S.  D.  New  York,  198  Fed..  495,  Edison  Mfg.  Co.  v.  Banks 

Electric  &  Mfg.  Co. 
Mar.     2.  Dist  Ct.  W.  D.  Missouri,  198  Fed.,  500,  Kansas  City  Gas  Co.  v.  Kansas 

City  et  al. 
July   20.  Dist.  Ct.  W.  D.  Missouri,  W.  D.,  198  Fed.,  532,  Jewel  Tea  Co.  v.  LeeB 

Summit,  Mo.,  et  al. 
July   21.  C.  C.  S.  D.  New  York,  198  Fed.,  566,  McGraw  Tire  &  Rubber  Co.  v. 

Griffith  et  al. 
Sept.    2.  C.  C.  A.  Eighth  Circuit,  198  Fed.,  650,  Fire  Ball  Gas  Tank  &  Illuminat- 
ing Co.  et  al.  V,  Commercial  Acetylene  Co.  et  al. 
i911. 
Dec.   25.  C.  C.  S.  D.  New  York,  198  Fed.,  658,  Belfeld  v.  Dodge  Publishing  Co. 

1912. 
July   27.  Dist.  Ct  E.  D.  I^uisiaua,  Baton  Rouge  division,  198  Fed.,  691,  Thomp- 
son V.  Railroad  Commission  of  Louisiana  et  al. 
Aug.     3.  Dist.  Ct  D.  Maine,  198  Fed.,  907,  Hinchman  v.  Consolidated  Arizona 

Smelting  Co. 
1911. 
Dec-   28.  C.  C.  N.  D.  Illinois,  E.  D.,  198  Fed.,  958,  Chickering  &  Sons  v.  Chlcker- 

ing  et  al. 
1912. 
Sept.  20.  Dist.  Ct.  S.  D.  New  York,  198  Fed.,  959,  A.  Stein  &  Co.  v.  Liberty 

Garter  Mfg.  Co.  et  al. 
Sept  23.  Dist.  Ct  N.  D.  New  York,  198  Fed.,  967,  Smythe  v.  Supreme  Lodge 

K.  of  P. 
Mar.  30.  Dist  Ct.  D.  Montana,  198  Fed.,  8S1,  Montana  W.  &  S.  R.  Co.  v,  Morley 

et  ah.  Board  of  Railroad  Com'rs.  of  Montana. 
Apr.   23.  C.  C.  A.  Seventh  Circuit,  199  Fed.,  116,  Clark  v.  Johnson  et  al. 
Apr.    23.  C.  A.  A.  Seventh  Circuit,  109  Fed.,  133,  Bleser  v.  Baldwin. 
Jan.      2.  C.  C.  A.  Seventh  Circuit  199  Fed.,  145,  Alexander  v,  De  Moulin  Bros. 

&  Co. 
Aug.     5.  Dist  Ct.  W.  D.  Penn.,  199  Fed.,  154,  Macbeth-Evans  Glass  Co.  v.  Boson- 

baum  Co.  et  al. 
May   20.  Dist.  Ct.  D.  New  Jersey,  199  Fed.,  182,  Gamewell  Fire  Alarm  Telegraph 

Co.  1^.  Hackensack  Improvement  Commission. 
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1912. 
Sept  20.  Dist.  Ct  S.  D.  New  York,  109  Fed.,  189,  Browning  Hook  and  Bye  Go.  v. 

Trl-Eye  Hook  and  Eye  Co. 
Aug.  16.  Dist.  Ct.  D.  New  Jersey,  199  Fed.,  227,  Central  R.  Co.  of  New  Jersey  v. 

Mayor  and  Aldermen  of  Jersey  City  et  al. 
Oct.      8.  Dist.  Ct.  N.  D.  New  York,  199^  Fed.,  309,  Sperry  &  Hutchinson  Co.  v. 

Pommer  et  al. 
Sept.  28.  Dist.  Ct.  D.  Rhode  Island,  199  Fed.,  435,  W.  H.  Coe  Mfg.  Co.  et  aL  v. 

American  Gold  Leaf  Co.  et  al. 
Aug.  19.  Dist.  Ct,  D.  Mass.,  199  Fed.,  440,  Perfection  Cooler  Co.  v.  Cordley  et  al. 
Sept.  30.  Dist.  Ct,  S.  D.  New  York,  199  Fed.,  451,  Stephano  et  al.  v.  Salmato- 

poulos  et  al. 
July   18.  Dist.  Ct.  N.  D.  Georgia,  199  Fed.,  454,  Louisville  &  N.  R.  Co.  et  al.  v. 

Wright,  Comptroller  General. 
Sept.  27.  Dist.  Ct  S.  D.  Illinois,  199  Fed.,  593,  Trust  Co.  of  America  t?.  Chicago, 

P.  &  St  L.  Ry.  Co.  of  Illinois. 
Apr.   23.  C.  C.  A.,  Seventh  Circuit,  199  Fed.,  757,  City  of  Kankahu  v.  American 

Water  Supply  Co. 
Oct    15.  Dist  Ct  E.  D.  Wisconsin,  199  Fed.,  779,  Fischer  Mfg.  Co.  v.  I^wrence. 
Oct     30.  Dist  Ct  E.  D.  Wisconsin,  199  Fed.,  786,  Winchester  Repeating  Arms 

Co.  V.  Buengar  et  al. 
Oct    11.  Dist  Ct.  D.  Minnesota,  1st  div.,  199  Fed.,  793,  Northern  Insulating 

Co.  V.  Union  Fiber  Co.  et  al. 
Sept  25.  Dist.  Ct  W.  D.  Pennsylvania,  199  Fed.,  795,  Andrews  Wire  &  Iron 

Works  1?.  Wilson  Mfg.  Co. 
Nov.     3.  Dist  Ct.  E.  D.  Arkansas,  W.  D.,  199  Fed.,  948,  In  re  Weidman  Stave 

Co. 
Nov.     7.  C.  C.  A.,  Sixth  Circuit  200  Fed.,  53,  Standard  Chocolate  Co.  et  al.  v. 

Robert  A.  Johnston  Co. 
Oct      1.  Dist  Ct.  E.  D.  North  Carolina,  200  Fed.,  59,  Colman  et  al.  v.  Byrd 

Mfg.  Co.^et  al. 
Feb.   — .  C.  C.  S.  D.  New  York,  200  Fed.,  72,  Page  Mach.  Co.  v,  Dow,  Jones 

&  Co. 
Nov.     6.  Dist  Ct  W.  D.  New  York,  200  Fed.,  77,  Moore  Carving  Co.  v,  Lucas 

Mach.  Co. 
Feb.   liO.  Dist  Ct  N.  D.  Alabama,  S.  D.,  200  Fed.,  105,  Coca-Cola  Co.  t'.  Deacon 

Brown  Bottling  Co.  et  al. 
Oct      7.  Dist.  Ct  S.  D.  New  York,  200  Fed..  107,  Coco-Cola  Co.  v.  American 

Druggists'  Syndicate  et  al. 
Oct    22.  C.  C.  A.,  First  Circuit  200  Fed.,  113,  Jackson  Co.  et  al.  t\  Gardiner 

Inv.  Co.,  Gardiner  Inv.  Co.  v.  Jackson  Co.  et  al. 
Oct    29.  C.  C.  A.,  Eighth  Circuit  200  Fed.,  239,  City  of  St  Louis  v.  Chicago 

House  Wrecking  Co. 
Oct    24.  Dist  Ct  S.  D.  New  York,  200  Fed.,  324  Stamford  Foundry  Co.  v. 

Thatcher  Furnace  Co. 

IN  JUNCTIONS  ISSUED  BY  COURTS  OF  THE  UNITED  STATES  iuvolving  lahor  disputcf^ 

NOVEMBER,    1002,   TO  JANUARY    1,    1018. 

1902. 

(1)  Nov.     8.  C.  C.  D.  Nebraska,  120  Fed.,  102,  Union  Pacific  R.  R.  Co.  v.  Ruef 

et  al. 
1903. 

(2)  Apr.     1.  C.  C.  B.  D.  Mo.,  E.  D.,  121  Fed.,  564,  Wabash  R.  R.  Co.  v.  Han- 

nahan  et  al. 
(8)  May   11.  Mobile  &  Ohio  R.  R.  v.  E.  E.  Clark  et  al. 
(4)  June  22.  C.  C.  D.  Minn.,  5th  Div.,  123  Fed.,  636,  Knudsen  et -al.  v.  Benn  et  al. 

1904. 
C5)  Sept  27.  Newport  Iron  &  Brass  Foundry  v.  Moulders'  Union. 

1905. 

(6)  July     1.  C.  C.  N.  D.  Cal.,  139  Fed.,  71,  Loewe  et  al.  v.  California  State 

Federation  of  Labor. 

(7)  July     3.  Armstrong  Cork  Co.  v.  Anheuser-Busch. 

(8)  July   10.  C.  C.  S.  D.  Iowa,  E.  D.,  A.  T.  &  S.  F.  R.  R.  Co.  v.  Gee. 
<9)  July   15.  139  Fed.,  694,  Kemmerer  v.  Haggerty. 
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1006. 

(10)  Jan.  30.  Pope  Motor  Car  Co.  v.  Stitart 

(11)  Nov.    7.  O.  C.  Md.  Ohio,  W.  D.,  150  Fed.,  148,  Pope  Motor  Car  Co.  t?.  Keegan. 

(12)  Nov.    7.  C.  C.  N.  D.  Cal.,  149  Fed.,  577,  Hammond  Lumber  Co.  v.  Sailors* 

Union  of  the  Pacific. 

(13)  Dec.  11.  C.  C.  B.  D.  Wis.,  150  Fed.,  155,  Allis-Chalmers  Co.  v.  Iron  Molders' 

Union  125  et  al. 
1907. 

(14)  July    2.  CJentral  District  &  Printing  T^,  Co.  v.  Kent. 

(15)  Sept  26.  C.  C.  N.  D.  W.  Va.,  156  Fed.,  173,  National  Telephone  Co.  of 

W.  Va.  17.  Kent. 

(16)  Aug.    7.  C.  C.  D.  Mont,  156  Fed.,  809,  Rocky  Mountain  Bell  Tel.  Co.  v. 

Mont.  Federation  of  Labor. 

(17)  Oct    17.  C.  C.  A.  8th  Clrpuit,  156  Fed.,  357,  Shine  v..  Fox  Bros.  Mfg.  Co. 
'(18)  Oct    21.  C.  C.  S.  D.  Ohio,  W.  D.,  156  Fed..  72,  A.  R.  Barnes  &  Co.  v. 

Berry. 

(19)  Dec.    13.  C.  C.  W.  D.  N.  Y.,  158  Fed.,  690,  D.,  L.  &  W.  R.  R.  Co.  v.  Switch- 

men's Union  of  N.  A. 
1908. 

(20)  Mar.     7.  C.  C.  D.  Nev..  159  Fed.,  500,  Goldfield  Con.  Mines  Co.  v.  Goldfleld 

Miners'  Union  220  et  al. 

(21)  Oct      9.  C.  C.  A.,  7th  Cir.,  166  Fed.,  45,  Iron  Molders'  Union  125  of  Mil- 

waukee t?.  Allis-Chalmers  Co. 
1909. 

(21)  May   25.  C.  C.  N.  D.  W.  Va.,  170  Fed.,  463,  Carter  et  al.  v.  Fortney  et  nl. 
Sept    9.  C.  C.  N.  D.  W.  Va.,  172  Fed.,  722,  Carter  v.  Fortn^  et  al. 

(22)  Sept.  21.  C.  C.  N.  D.  W.  Va.,  172  Fed..  963,  Hitchman  CJoal  &  Coke  Co.  v. 

Mitchell. 
1910. 

(23)  July   — .  C.  C.  S.  D.  N.  Y.,  180  Fed.,  896,  Irving  et  al.  v.  Joint  District 

CJouncU  of  N.  Y.,  etc. 
1911. 

(24)  Apr.   — .  C.  C.  A.,  8th  Clr.,  187  Fed.,  415,  Kolley  et  al.  v.  Robinson  et  al. 

(25)  Oct.    23.  C.  C.  E.  D.  111.,  190  Fed.,  910,  Illinois  Central  R.  R.  v.  Intemat'l 

Assn.  of  Machinls. 
July  — .  C.  C.  N.  D.,  189  Fed.,  714.  Loewe  et  al.  v,  Cal.  Federation  of 

Labor  et  al. 
1912. 

(26)  June  17.  D.  C.  N.  D.  New  York,  197  Fed.,  221,  Aluminum  Casting  Co.  v. 

Local  No.  84  of  International  Molders'  Union  of  North  America 
et  al. 

Note  by  Mr.  Emery. — The  unnumbered  cases  refer  to  other  proceedings  with 
respect  to  enumerated  injunctive  orders,  such  as  a  modification  of,  or  an  appeal 
from,  the  same. 


Exhibit  B: 

Analysis  of  case  of  Hitchman  Coal  &  Coke  Go.  v,  John  Mitchell  et  al.  (172  Fed., 

963). 

This  case  has  been  the  subject  of  especial  criticism  and  was  the  occasion  of  a 
resolution  by  the  Senate.  The  facts  have  been  so  continuously  misrepresented 
that  it  is  worthy  of  special  consideration.  In  this  case  a  restraining  order  was 
issued  on  the  24th  of  October,  1907,  the  last  day  of  the  court  at  the  place  of 
issuance,  and  set  for  hearing  on  the  first  day  of  the  next  term  of  court  in  that 
district,  January  14.  1908.  On  that  date  counsel  for  defendants  entered  a  mo- 
tion to  dismiss  as  to  certain  defendants  not  served  with  process,  and  asked  for  a 
continuance,  which  was  granted  until  March  18,  1908,  on  which  date  counsel 
for  defendants  again  asked  a  postponement,  which  was  had  at  their  instance 
until  May  26,  at  which  time  further  request  for  continuance  by  the  defendants 
was  refused  and  motion  for  a  temporary  injunction  heard  and  granted,  the 
counsel  for  defense  stating  **  they  did  not  desire  to  be  heard  in  opix)sition  to 
said  motion  so  far  as  the  granting  of  a  temporary  injunction  at  the  time  was 
concerned,  and  not  consenting  but  objecting  thereto.'' 
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So  far,  therefore,  as  the  injunction  In  this  case  is  criticized  because  of  tte 
lapse  of  time  between  its  issuance  and  the  hearing  thereon,  it  must  be  evident 
that  the  critic  makes  a  complaint  which  was  not  shared  by  counsel  for  the  de- 
fense, who  continued  to  cause  the  case  of  their  own  clients  to  be  postponed  until 
the  court  refused  to  continue  it  further. 

During  the  period  which  elapsed  between  the  granting  of  the  restraining  order 
and  the  return  thereon,  counsel  for  the  defense  had  it  within  their  power.  If 
they  thought  the  interval  too  great,  to  make  an  application  for  the  advancement 
of  the  hearing  or  to  make  a  motion  for  the  modification  or  vacation  of  the  or- 
der, and  had  they  taken  such  action  and  their  motion  been  refused,  they  would 
have  had  under  the  existing  statute  a  ground  of  appeal,  which  appeal  would 
have  had  precedence. 

But  the  record  discloses  not  only  that  they  made  no  effort  to  do  any  of  these 
things  but  they  were  unwilling  to  join  issue  at  every  subsequent  hearing,  and 
after  months  of  delay  caused  by  their  repeated  requests  for  continuance  they 
offered  no  nrgument  or  motion  on  hearing. 

As  to  the  law  in  the  case,  it  is  indisputable  with  the  facts  disclosed.  It  ap- 
pears that  the  Hitchman  CJoal  &  Coke  Co.  were  owners  of  about  5.000  acres  of 
coal  lands  equipped  with  a  plant  which  produced  about  1,400  tons  of  coal  per  day. 
The  company  had  on  hand  at  the  time  of  this  action  contracts  for  future  deliv- 
ery to  its  full  capacity.  Prior  to  April,  1906,  the  company  operated  its  mines 
under  a  trade  agreement  with  members  of  the  United  Mine  Workers.  On  that 
date  a  strike  was  ordered  by  that  union  and  the  members  thereof  who  were 
employees  of  the  Hitchman  Co.  quit  their  employment  The  evidence  discloses 
that  they  distinctly  stated  they  had  no  grievance  against  the  plaintiff,  but  the 
strike  order  was  Issued  on  account  of  a  difficulty  with  coal  operators  in  another 
section  of  the  country. 

The  plaintiff  offered  at  this  time,  if  the  men  would  remain  at  work,  to  pay  an 
advance  In  wages  from  and  after  April  1.  Uiat  might  be  agreed  to  by  the  other 
coal  operators  with  whom  the  United  Mine  Workers  were  at  odds,  but  the  men 
were  not  allowed  to  return  to  work  on  this  condition.  It  then  appears  that  for 
two  months  following  the  company  was  unable  to  operate  its  plant.  Thereupon, 
being  unable  to  effect  an  arrangement  with  its  union  employees,  it  began  to  em- 
ploy nonunion  men,  and  in  order  to  protect  itself  agaist  a  repetition  of  the  con- 
ditions which  had  resulted  In  the  stopping  of  its  operations,  it  required  each 
new  employee  to  agree  not  to  join  the  United  Mine  Workers,  a  contract  which 
they  were  entitled  to  require  as  a  matter  of  legal  right  and  which,  under  the 
circumstances,  was  justified  by  their  experience  as  a  matter  of  expediency. 

Under  these  circumstances  the  United  Mine  Workers  undertook  by  threats, 
intimidation,  and  persuasion  to  cause  the  new  employees  who  had  entered  "into 
the  contract  refened  to,  to  violate  that  contract  and  join  their  union.  These 
are  the  facts  which  the  pleadings  and  the  record  disclose.  Under  these  circum- 
stances the  injunction  issue  for  the  purpose  of  protecting  the  plaintiffs  in  the 
exercise  of  their  right  to  employ  such  labor  as  they  saw  fit  and  to  make  and  be 
protected  in  a  contract  which  by  expensive  experience  they  had  learned  to  be 
essential  to  the  uninterrupted  operation  of  their  plant  The  defendant  mine 
workers  undertook  to  procure  a  breach  of  these  contracts,  endeavored  to  re- 
unionize  the  works,  and  subject  their  control  and  operation  to  the  will  and 
policies  of  the  union. 

Surely  nothing  Is  more  clearly  settled  than  that  equity  will  intervene  to  pro- 
tect the  Inviolabilty  of  a  contract  against  the  malicious  Interference  of  third 
parties.  This  Is  precisely  the  point  upon  which  the  Supreme  Court  of  the 
United  States  decided  the  case  of  Bltternum  v,  L.  N.  &  R.  U.  (207  U.  S.,  205). 
This  was  an  action  brought  against  a  combination  of  scalpers  undertaking  to 
procure  breeches  of  contract  by  passengers  who  had  agreed  not  to  resell  tickets 
purchased  from  the  plaintiff  company.  The  court  held  it  an  actionable  wrong 
when  one  "maliciously  interferes  in  a  contract  between  two  parties"  to  induce 
one  of  them  to  break  the  contract  to  the  injury  of  the  other.  The  conspiracy 
of  the  scalpers  was  enjoined,  the  precise  Issue  upon  which  the  writ  of  Injunction 
issued  In  the  Hitchman  case.  This  action  illustrates  perhaps  better  than  any 
other  can  why  labor  organizations  desire  a  different  standard  for  the  issuance 
of  restraining  orders  to  protect  property  rights  In  labor  disputes  from  that 
which  exists  in  other  forms  of  litigation,  for  with  such  a  standard  of  law 
established  the  injunction  issued  in  the  Bitterman  case  could  not  have  Issued  in 
the  Hitchman  case. 

An  appeal  was  taken  from  the  denial  of  a  motion  to  modify  this  order  and 
was  dismissed  for  want  of  jurisdiction.     (Lewis  et  al.  v.  Hitchman,  176  Fed., 
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540.)     The  cause  was  finally  heard  and  angled,  and  the  record  contains  some 
.8.000  pages.    On  January  17,  1013,  the  injunction  was  made  perpetual,  In  an 
elabomte  and  learned  opinion. 


Exhibit  C. 

▲haltsis  of  injunction  pbocbedings  submitted  bt  samuel  oompebs  with  sub- 

oommittbe  of  senate  judiciaby  committee. 

List  No.  i. 

J.  BUndell  v,  Hagen  {54  Fed,  Rep.,  40). — This  was  an  injunction  pendente  lite 
Ipranted  by  Judge  Billings  on  the  application  of  certain  shipowners  after  hear- 
ing and  argument.  The  questions  of  fact  were  submitted  on  49  affidavits,  a  sum- 
mary of  which  the  court  states  accompanies  the  opinion  but  which  does  not 
appear  In  the  record.  The  court  declares  the  preponderance  of  proof  shows  that 
it  was  necessary  to  secure  the  protection  of  the  police  to  obtain  a  crew  and 
protect  them  from  the  unlawful  interference  of  the  defendants,  and  that  mem- 
tiers  of  the  crew  would  not  remain  on  the  ship  until  assured  of  legal  protection. 

An  injunction  was  denied  under  the  Sherman  Act  on  the  ground  that  injunc- 
tion suits  in  equity  were  not  authorized  to  be  brought  under  that  statute  by 
other  than  the  Government  of  the  United  States.  The  injunction  was  sustained 
on  the  ground  that  the  defendants  were  interfering  by  intimidation  and  that 
the  damage  caused  to  the  shipowner  by  thus  preventing  him  from  securing  the 
crew  Justified  equitable  intervention  to  prevent  a  multiplicity  of  suits  at  law  for 
the  reason  that  the  damages  thus  caused  by  interrupting  the  business  and  in- 
tercepting the  profits  of  the  pending  voyage  were  by  their  nature  conjectural 
snd  not  susceptible  of  proof. 

The  principle  upon  which  the  court  acted  has  been  applied  time  out  of  mind  to 
I>revent  the  unlawful  interference  of  third  parties  when  the  damage  thus  caused 
could  not  be  recovered  by  any  adequate  remedy  at  law. 

2.  United  States  v.  Workingmen'a  Amalgamated  Council  of  New  Orleans  (54 
Fed.  Rep.,  994). — ^^l^is  case  was  afiirmed  by  the  Circuit  Ck>urt  of  Appeals  and 
approved  In  Tx)we  v.  Lawler  (208  U.  S.).  Since  only  the  third  of  six  syllabi 
are  quoted  by  Mr.  Gompers,  it  must  have  been  selected  to  express  his  objection 
or  criticism.  It  states  a  conclusion  of  law,  that  the  act  of  July  2,  ISf^O,  applies 
to  combinations  of  laborers  as  well  as  capitalists;  a  conclusion  expressed  by  the 
Supreme  Court  of  the  United  States  In  I^we  v.  I^awler.  Since  no  crtlcism  is 
aimed  at  the  terms  of  the  injunction  issued  herein,  reference  to  which  is  made 
In  other  syllabi  omitted  by  the  critic,  the  contents  of  the  syllabus  subm'tted  Is 
merely  irrelevant  to  the  issue  under  discussion. 

S.  Farmers  Loan  d  Trust  Company  v.  Northern  Pacific  Railroad  ct  nl.  (60 
Fed.  Rep.,  803.) — This  decision  is  elsewhere  discussed,  and  the  error  therein 
committed  was  fully  cured  by  the  decision  of  Mr.  Justice  Harlan  on  the  appead 
of  this  case  in  Arthur  v.  Oakes  (03  Fed.  Rep.,  319),  and  has  never  since  been 
repeated.  It  can  not,  therefore,  be  a  causet  of  complaint  In  this  instance  nor 
an  argument  In  favor  of  legislation  to  cure  an  error  corrected  on  ai)i)eal. 

4.  Southern  Railway  Company  v.  Rutherford  (62  Fed.,  796). — This  cso  was 
an  outgrowth  of  the  Debs  strike,  and  the  defendants  while  remaining  in  the 
employ  of  the  complainant  refused  to  handle  or  operate  any  train,  including 
mail  trains,  of  the  company  employing  them  to  which  a  Pullman  oar  was  at- 
tached, it  being  a  part  of  their  regular  anil  accustomed  duties  to  oi)erate  said 
trains.  The  complainant  was  under  contract  to  attach  a  Pullmn  car  or  cars  to 
all  their  trains  for  the  carriage  of  passengers  and  mail. 

The  defendants  were  not  enjoined  from  quitting,  which  they  continued  to  be 
at  perfect  liberty  to  do,  but  they  were  enjoined  from  combining  to  refuse  to  per- 
form their  statutory  and  personal  duties  to  the  complainant  while  remaining  in 
his  employ.  Suiely  no  proposition  is  plainer  than  that  It  is  imlawful  for  an 
Individual  to  remain  in  the  employ  of  another  and  refuse  to  perform  the  service 
for  which  he  is  paid  and  employed,  much  less  to  refuse  to  perform  a  statutory 
duty  laid  uiwn  him  by  law,  and  in  this  case  the  combined  refusal  to  perform 
duties  imposed  alike  by  the  contract  of  service  and  the  statute  threatened 
Irreparable  damage  to  the  complainant,  for  which  there  was  obviously  no 
remeily.  Judge  Ricks  in  the  case  of  Toledo  A.  A.  and  R.  R.  Railroad  Co.  v, 
Pennsylvania  Co.    (62  Fed.,  755),  in  meeting  a  similar  ultuation  stated  the 


1226  LIMITING  FBDEBAL  INJUNCTIONS. 

principle  thus :  •*  If  the  employee  quits  in  good  faith,  unconditionally  and  abso- 
lutely under  such  circumstances  as  are  under  consideration,  he  is  exercising  a 
personal  right  which  can  not  be  denied  him,  but  so  long  as  he  continues  In  the 
service,  so  long  as  he  undertakes  to  perform  the  duties  of  engineer  or  fireman  or 
conductor,  the  power  of  the  court  to  compel  him  to  discharge  all  the  duties  of 
his  position  is  unquestionable  and  will  be  exercised."  This  decision  was  re- 
viewed by  the  Supreme  Court  of  the  United  States  in  re  Lennon  (166  U.  S.) 
and  approved. 

The  very  fact  that  the  remedy  is  unusual  and  rarely  exercised  in  this  form 
makes  it  neither  less  sound  nor  necessary  in  a  situation  in  which  a  combination 
within  the  service  of  a  public  corporation  undertakes  to  compel  it  to  violate  its 
contracts  or  public  duties,  a  purpose  which  if  attempted  to  be  executed  outside 
the  employment  could  undoubtedly  be  enjoined.  "  I  believe  most  thoroughly 
that  the  powers  of  a  court  of  equity  are  as  vast,  and  Its  processes  of  procedure 
as  elastic,  as  all  the  changes  of  emergency  of  increasingly  complex  business 
relations  and  the  protection  of  rights  can  demand."  (Mr.  Justice  Brewer  in  the 
Circuit  Court  for  Nebraska  quoted  Toledo,  A.  A.  &  R.  R.  Railroad  Co.  v,  Penn- 
sylvania Co.,  62  Fed.,  761.) 

5.  Thomds  V.  Cincinnati  {62  Fed.  Rep,,  669).— This  case,  like  the  contents  of 
the  objectionable  syllabus  in  United  States  v.  Workman's  Amalgamated  Council, 
is  evidence  of  the  carelessness  with  which  the  selection  of  objectionable  cases 
has  been  made.  It  has  nothing  whatever  to  do  with  injunctions,  being  a  motion 
by  railroad  employees  for  leave  to  file  a  petition  for  the  lecession  of  an  order 
of  a  receiver. 

6.  Thomas  v.  Cincinnati  {62  Fed.,  808). — Of  this  case  Mr.  Gompers  says: 
*•  The  basic  principle  upon  which  the  men  herein  described  are  held  to  labor, 
and  one  man  punished  for  contempt  of  court  for  advising  them  to  quit  work, 
seems  to  be  that  the  railroad  was  held  to  have  a  property  right  in  the  labor 
power  of  the  men." 

This  decision  was  discussed  elsewhere  in  the  statement  to  the  committee.  In 
this  celebrated  case  one  Phelan,  an  agent  of  Eugene  Debs,  in  combination  with 
other  employees  of  the  road  then  in  the  hands  of  a  receiver,  combined  to  pur- 
suade  and  by  force  and  intimidation  to  compel  employees  to  quit  the  service  of 
the  employing  companies  unless  said  companies  would  break  their  contracts 
to  haul  Pullman  cars.  The  court  which  had  issued  an  injunction  restraining 
such  combination  held  it  to  be  unlawful ;  first,  because  it  was  a  combination  to 
procure  a  breach  of  contract  between  the  railroad  companies  and  Pullman; 
second,  because  it  was  a  boycott  intended  to  injure  Pullman  in  his  business  by 
compelling  the  railroad  companies  to  withdraw  custom  from  him  by  threats  of 
quitting  their  service  if  they  did  not,  and  was,  moreover,  in  the  teeth  of  the 
Sherman  Act,  because  its  purpose  was  to  paralyze  the  interstate  commerce  of 
Uie  country,  or,  as  the  court  put  it,  "  To  starve  the  railroad  companies  and  the 
public  into  compelling  Pullman  to  do  something  which  they  had  no  lawful  right 
to  compel  him  to  do;  Certainly  the  starvation  of  a  nation  can  not  be  a  lawful 
purpose  to  the  combination,  and  it  Is  utterly  immaterial  whether  the  purpose  is 
effected  by  means  usually  lawful  or  otherwise." 

The  decision  "  held  "  no  one  to  labor,  as  Mr.  Gompers  says,  but  on  the  con- 
trary declared  "all  the  employees  had  the  right  to  quit  their  employment,  but 
they  had)  no  right  to  combine  to  quit  in  order  thereby  to  compel  their  employer 
to  withdraw  from  a  mutually  profitable  relation  with  a  third  person  for  the 
purpose  of  injuring  that  third  person,  when  the  relation  thus  sought  to  be 
broken  had  no  effect  whatever  on  the  character  or  reward  of  their  service." 

The  principle  of  the  decision  is  simple  and  ancient  A  combination  to  compel 
a  breach  of  contract  has  always  been  illegal,  and  in  this  case  the  remedy  by 
injunction  was  obviously  justified  by  the  irreparable  damage  impending  and  the 
evident  absence  of  any  remedy  at  law.  The  further  principle  was  thus  stated 
by  the  court,  "  It  is  the  motive  for  quitting  and  the  end  sought  thereby  that 
makes  the  injury  inflicted  unlawful  and  the  combination  by  which  it  is  effected 
an  unlawful  conspiracy.  The  distinction  between  an  ordinary  lawful  and  peace- 
ful strike  entered  upon  to  obtain  concessions  under  the  terms  of  the  strikers* 
employment  and  a  boycott  is  not  a  fanciful  one  or  one  which  needs  the  powers 
of  a  fine  distinction  to  determine  which  is  which.  Every  laboring  man  recog- 
nizes one  from  the  other  as  quickly  as  a  lawyer  or  a  judge." 

7.  Mackall  v.  Ratchford  (fi2  Fed.,  41)- — ^This  was  a  proceeding  before  Circuit 
Judge  Goff  for  contempt.  The  Injunction  had  restrained  parties  from  entering 
upon  the  property  of  the  Montana  Coal  &  Coke  Co.  for  the  purpose  of  Inter- 
fering with  the  employees  of  said  company  by  intimidation  or  by  the  holding 
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of  assemblages  uiwn  said  property  for  the  purpose  of  molesting,  interfering,  or 
Intimidating  the  employees  of  that  company.  It  appears  from  the  evidence  that 
there  was  a  strike  at  an  adjoining  mine,  and  an  effort  had  been  made  to  induce 
a  strike  at  the  Montana  mine  in  which  but  few  had  joined.  At  this  juncture, 
a  body  of  200  strikers  from  the  Monagh  mine,  after  the  issuance  of  the  injunc- 
tion and  having  knowledge  of  its  existence,  its  terms  having  been  explained  by 
officers  who  moved  amongst  them,  **  beseeching  them,"  as  the  couii:  says,  to 
regard  its  terms,  but  being  met  with  disresi)ect  and  resentment,  marched  in  a 
body  200  strong  during  certain  hours  of  the  morning  and  afternoon  of  three  days 
over  a  county  road  running  through  the  property  of  the  Montana  mine,  and  by 
their  presence  and  action  intimidating  miners  who  were  compelled  to  use  the 
road  as  a  means  of  going  to  and  from  their  homes  to  their  work,  the  march 
being  timed  to  cover  the  period  and  places  over  which  the  employees  passed 
to  their  adjacent  dwellings.  The  evidence  showed,  in  the  opinion  of  the  court, 
that  the  action  was  intended  and  resulted  in  frightening  many  men  from  con- 
tinuing their  employment. 

The  court  under  these  circumstances  declared  its  right  to  issue  an  injunction 
to  keep  open  a  public  highway  and  to  restrain  a  combination  from  using  the 
same  for  the  purpose  of  intimidating  and  obstructing  its  use  by  workmen  equally 
entitled  to  pass  over  it,  to  and  from  their  work,  without  interference. 

As  the  court  says: 

"As  to  the  law  applicable  to  the  matter  now  under  consideration  counsel  have 
not  differed  and  the  court  has  no  trouble.  It  is  considering  the  facts — what 
they  prove  and  their  proper  application  to  the  law  involved — that  counsel  have 
expressed  differences,  and  the  court  is  required  to  decide." 

\Ve  submit  the  principle  involved  is  plain.  As  was  said  elsewhere : 
'  '*  It  is  Just  as  much  a  nuisance  to  block  up  the  street  and  impair  the  right  by 
the  continual  presence  of  bodies  of  men,  great  or  small,  who  obstruct  the  ingress 
and  egress,  as  it  would  be  to  build  barricades  and  embankments  in  the  street" 
(American  Steel  &  Wire  Co.  v.  Wire  Drawers  &  Die  Makers  Unions,  90  Fed., 
COS,  614.) 

8.  United  States  ex  rcl.  Guaranty  Trust  Co,  of  N,  Y,  v.  Haggerty  (116  Fed.^ 
510). — ^This  is  a  proceeding  for  contempt  before  Jackson,  district  Judge.  The 
plaintiffs  were  trustees  on  a  mortgage  to  secure  a  loan  to  the  Clarksburg  Fuel 
Co.  A  temporary  restraining  order  had  been  issued  on  a  verified  bill  and  affi- 
davits alleging  a  combination  to  cause  a  strike  among  the  employees  of  the  mine, 
who  it  was  alleged  were  satisfied  with  the  terms  of  their  employment  but  were 
being  intimidated  by  acts  of  violence  and  threats  into  withdrawing  from  em- 
ployment to  participate  in  the  general  strike  then  existing  throughout  the  an- 
thracite coal  region.  (Strike  of  1902.)  On  the  hearing  for  contempt  the  con- 
tenuors  were  represented  by  four  counsel  and  the  court  heard  evidence  and  gave 
an  opinion  on  the  law.    The  opinion  fully  recognizes: 

"  The  right  of  employees  of  this  company  to  quit  work  at  any  time  they  desire 
to  do  so,  unless  there  is  a  contractural  relation  between  them  and  the  employer/' 
and  **  does  not  recognize  the  right  of  an  employer  to  coerce  their  employees  to 
continue  to  work  when  they  desire  to  quit." 

It  finds,  as  a  matter  of  fact,  that  the  great  body  of  employees  of  the  Clarks- 
burg mine  were  making  an  average  of  $4  a  day  in  excess  of  their  expenses  and 
were,  according  to  their  own  evidence,  anxious  to  remain  at  work,  but  were  in 
a  state  of  fear  induced  by  intimidation  and  threats  of  organizers  of  the  United 
Mine  Workers,  who  were  strangers  from  another  part  of  the  State.  The  opin- 
ion sets  forth  at  length  the  various  methods  employed  to  intimidate  the  miners 
and  to  express  in  public  meetings  held  close  to  the  plaintiff's  mine  contempt  for 
the  injunction  issued  and  a  determination  to  pursue  the  methods  enjoined.  The 
court  finds  the  plaintiff  is  without  any  remedy  at  law  for  the  damage  threatened 
by  the  complete  closure  of  its  mines  if  the  combination  is  successful,  by  threats 
and  intimidation,  in  compelling  and  persuading  its  employees,  anxious  to  remain 
at  work,  to  quit. 

The  court  sums  up  the  principle  involved  by  declaring : 

"  The  strong  arm  of  the  court  of  equity  is  invoked  in  this  case,  not  to  sup- 
press the  right  of  free  Bi)eech,  but  to  restrain  and  inhibit  these  defendants, 
whose  only  purpose  is  to  bring  about  strikes  by  trying  to  coerce  people  who  are 
not  dissatisfied  with  the  terms  of  their  employment,  which  results  In  inflicting 
injury  and  damage  to  their  employers  as  well  as  the  employees." 

The  principle  that  "  malicious  persuasion  "  is  unlawful  and  that  in  a  proper 
case  eq^Mty  will  enjoin  it  is  stamped  upon  every  page  of  our  judicial  records. 
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"  The  same  reasons  cover  erery  case  where  one  person  maliciously  persuades 
any  other  to  break  any  contract  with  a  third  person.  It  is  not  confined  to  con- 
tracts of  service."  (Jones  v.  Stanley,  72  N.  C,  355.  Quoted  and  approved. 
Angle  V,  C.  St  P.  R.  R..  151  U.  S.,  14.) 

"  It  is  not  necessary  that  the  ingredient  of  actual  malice  in  the  sense  of  per- 
gonal ill  will  should  exist  *  *  *  The  wanton  disregard  of  the  rights  of  a 
carrier  causing  injury  to  it  ♦  •  •  constitute  legal  malice."  (Louisville  & 
Kashvllle  v,  Bitterman,  207  U.  S.,  223.) 

When  to  these  elements  you  add  the  further  circumstance  of  intimidation  and 
threats  as  a  means  of  furthering  the  malicious  persuasion  presented,  there  is 
not  and  can  not  be  a  question  of  the  right  of  an  equity  court  to  intervene  by 
Injunction. 

9.  Knudsen  et  al.  v,  Bewn  et  al,  {12S  Fed,,  6S6), — ^This  is  an  oral  opinion  on 
motion  for  a  preliminary  injunction  granting  the  same.  The  complainants  were 
employing  teamsters  engaged  in  transferring  freight  from  the  cars  of  the  North- 
ern Pacific  Railway  Ck).  at  Duluth  and  reloading  the  same  upon  vessels  at  the 
docks  of  Duluth.  The  defendants,  striking  longshoremen,  were,  as  the  evidence 
shows,  undertaking  to  procure  a  breach  of  existing  contracts  between  the  com- 
plainants and  their  employees  by  intimidating,  threatening,  and  assaulting  said 
employees. 

The  court  says: 

"The  affidavits  of  police  officers  and  others  also  show  that  there  have  been 
Assaults  and  threats  made  by  defendants  who  had  been  employed  by  the  com- 
plainants against  new  employees." 

The  court  announced  that  the  injunction  allowed  may  be  extended  "  to  any 
interference,  not  only  with  the  employees  of  the  complainants  while  they  are  at 
work  and  in  places  where  they  are  performing  service,  but  also  to  interference 
with  them  by  pickets,  and  other  ways  of  waylaying  and  meddling  while  going 
to  and  returning  from  their  work,  and  especially  restraining  assaults  of  any 
kind  by  force  or  violence  or  intimidation  by  threats  of  force  or  violence." 

The  case  is  obviously  one  well  within  the  exercise  of  settled  principles  as 
necessary  as  they  are  evident 

10.  Boyer  et  al.  v.  Western  UtHon  Telegraph  Co.  {12k  ^€d.,  2Jjf6).—l  will  not 
pause  to  discuss  this  case,  as  it  is  analyzed  In  Exhibit  F  and  does  not  apply  to 
any  feature  of  the  i)endlng  bill,  since  it  Is  a  decision  refusing  and  not  granting 
an  Injunction  upon  a  point  not  at  issue  in  this  measure. 

11.  A.  R.  Barnes  &  Co,  et  al.  v.  Berry  et  al.  {156  Fed.,  73).— This  is  an  oral 
opinion  delivered  on  a  motion  for  an  injunction  in  a  suit  brought  to  prevent  the 
violation  of  a  contract  between  two  voluntary  associations,  the  one  of  employing 
printers,  the  United  Typothetae  of  America,  audi  the  other  union  printers,  the 
International  Printing  Pressmen's  and  Assistants*  Union  of  North  America. 
Various  questions  of  jurisdiction  and  pleading  are  involved,  but  by  the  syllabus 
submitted  by  Mr.  Gompers  it  is  evident  that  his  criticism  is  aimed  at  that  part 
of  the  injunction  which  restrained  the  officers  of  the  union  from  calling  a  strike 
of  the  members  because  of  a  refusal  of  the  employing  printers  to  modify  the 
existing  contract  between  themselves  and  the  national  union  of  their  employees 
and  Institute  an  "eight-hour  day"  and  a  "closed  shop"  in  violation  of  the 
terms  fixed  by  the  contract. 

On  the  hearing  the  validity  of  the  contract  made  between  the  two  parties  in 
1907  was  not  questioned,  and  by  its  terms  an  eight-hour  day  was  to  become 
effective  January  1,  1909.  Several  months  after  the  making  of  the  contract  new 
officers  who  had  been  opposed  to  its  terms  were  elected  by  the  union  which  had 
ratified  it,  and  they  immediately  undertook  to  compel  the  employers  to  modify 
the  contract  in  accordance  with  their  opinion  by  threatening  to  call  out  and  by. 
In  a  number  of  instances,  calling  out  the  union  printers.  The  court  described 
the  situation  thus: 

**  The  service  of  the  employees,  members  of  the  union,  is  neither  special,  ex- 
traordinary, nor  unique,  In  the  sense  that  it  could  not  otherwise  be  supplied, 
and  that  Its  loss  would  cause  irreparable  injury,  and  it  is  not  sought  to  restrain 
them  from  quitting  the  service  of  their  employers,  but  only  that  their  officers, 
agents,  and  representatives  be  restrained  from  inciting  them  to  strike,  unless 
the  contract  be  so  modified  as  to  make  provision  for  the  *  eight-hour  day '  and 
'  closed  shop,'  and  to  make  it  effective  at  once.  It  is  not  a  question,  therefore, 
of  whether  the  men  who  work  shall  be  enjoined  from  striking,  but  it  is  a  ques- 
tion whether  the  officers,  agents,  and  representatives  of  these  men,  who  repre- 
sent the  organization  and  control  it,  shall  be  permitted  to  incite  the  men  to 


UMITIKa  FEDEBAL  INJTJNCTIOKB.  1229 


Rtrlke.  to  induce  them  to  strike,  and  thereby  repudiate  the  contrnct  which  was 
made  by  them  through  their  agents  at  the  January  convention  of  1907." 

In  view  of  Mr.  Gompers^s  passionate  assertion  during  the  hearing  of  his  be- 
lief in  keeping  the  oral  word  as  well  ns  the  written  one,  it  seems  surprising^ 
representing  what  he  does,  he  should  criticize  the  enforcement  of  a  phi  in  agree- 
ment. The  principles  involved  have  been  discussed  elsewhere  and  scarcely  re- 
quire repetition.  The  combination  to  procure  a  breach  of  contract  is  unlawful 
and  the  damage  it  causes  may  be  recovered  in  a  proper  action,  but  where,  a» 
in  this  case,  the  remedy  at  law  was  plainly  inadequate,  the  injunction  was  the 
only  remedy  left,  and  the  action  of  the  court  is  sustained  by  authorities  too 
numerous  to  mention  and  ^lll  appeal  to  the  common  sense  of  any  layman. 

12.  Hitchman  Coal  A  Coke  Co.  v.  Mitchell  et  al.  {172  Fed,,  963).— This  case 
and  criticisms  of  It  is  fully  discussed  in  Exhibit  R 

List  No.  2,  citationg  tcithout  syllabus,  by  Samuel  Oompers. 

The  cases  here  enumerated  are  evidently  a  mere  repetition  of  the  list  of  **  in- 
junctions issued  by  courts  of  the  United  States  involving  labor  disputes  "  sub- 
mitted by  me  to  the  House  Committee  on  the  Judiciary,  and  to  be  found  in  the 
"Hearings  on  injunctions"  before  that  body,  page  357,  Sixty-second  Conjrress,. 
second  session.  This  becomes  evident  when  it  is  observed  that  such  cases  as- 
Barnes  &  Co.  v.  Berry  (156  Fed.,  72),  and  Hitchman  Coal  &  Coke  Co.  v.  Mitchell 
(172  Fed.,  963),  are  quoted  in  the  order  In  which  they  appear  in  that  list  and 
thus  evidently  unintentionally  repeated  by  Mr.  Gompers,  since  they  are  included 
in  his  first  list  with  specifications  of  the  parts  of  the  opinions  to  which  he 
objects. 

Most  of  these  cases  involve  the  same  principles  discussed  with  respect  to  the 
preceding  list  of  cases  and  the  greater  part  of  them  were  presented  to  the  com- 
mittee of  the  House  by  Mr.  Gompers  in  1908  and  analyzed  for  that  committee 
at  that  time.  This  analysis  is  offered  for  the  benefit  of  this  committee  as 
Exhibit  F,  and  is  also  to  be  found  on  page  338  of  the  "  Hearings  on  injunctions  '*^ 
before  the  House  Committee  on  the  Judiciary,  Sixty-second  Congress,  second* 
session. 


Exhibit  D. 

[AN  ACT  To  provide  for  the  regulation  of  trades  unions  and  trade  disputes,  2l8t  Decem- 
ber, 1906.] 

re  Bdw.  VII,  ch.  47.1 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  The  following  paragraph  shall  be  added  as  a  new  paragraph  after  the  first 
paragraph  of  section  three  of  the  conspiracy  and  protection  of  property  act, 
1875 : 

"An  act  done  in  pursuance  of  an  agreement  or  combination  by  two  or  more 
persons  shall,  if  done  in  contemplation  or  furtherance  of  a  trade  dispute,  not 
be  actionable  unless  the  act,  if  done  without  any  such  agreement  or  combina- 
tion, would  be  actionable." 

II.  1.  It  shall  be  lawful  for  one  or  more  persons,  acting  In  their  own  behalf 
or  on  behalf  of  a  trade  union  or  of  an  individual  employer  or  firm  in  contempla- 
tion or  furtherance  of  a  trade  dispute,  to  attend  at  or  near  a  house  or  place 
where  a  person  resides  or  works  or  carries  on  business  or  happens  to  be.  if  they 
so  attend  merely  for  the  purpose  of  peacefully  obtaining  or  communicating  in- 
formation, or  of  peacefully  persuading,  any  person  to  work  or  abstain  from 
working. 

2.  Section  seven  of  the  conspiracy  and  protection  of  property  act,  1875,  is 
hereby  repealed  from  "  attending  at  or  near  "  to  the  end  of  the  section. 

III.  An  act  done  by  a  person  in  contemplation  or  furtherance  of  a  trade  dis- 
pute shall  not  be  actionable  on  the  ground  only  that  it  induces  some  other  per- 
son to  break  a  contract  of  employment  or  that  it  Is  an  interference  with  the 
trade,  business,  or  employment  of  some  other  person,  or  with  the  right  of  some 
other  person  to  dispose  of  his  capital  or  his  labor  as  he  wills. 
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lY.  1.  An  action  against  a  trade  union,  whether  of  workmen  or  masters,  or 
against  any  members  or  officials  thereof  on  behalf  of  themselves  and  all  other 
members  of  the  trade  union  in  respect  of  any  tortious  act  alleged  to  have  been 
committed  by  or  on  behalf  of  the  trade  union,  shall  not  be  entertained  by  any 
<iourt 

2.  Nothing  in  this  section  shall  affect  the  liability  of  the  trustees  of  a  trade 
union  to  be  Sued  in  the  events  provided  for  by  the  trades  union  act,  1871,  section 
nine,  except  in  respect  of  any  tortious  act  committed  by  or  on  behalf  of  the 
union  in  contemplation  or  in  furtherance  of  a  trade  dispute. 

V.  1.  This  act  may  be  cited  as  the  trade  disputes  act,  1906,  and  the  trade 
union  acts,  1871  and  1876,  and  this  act  may  be  cited  together  as  the  trade  union 
4:cts,  ^871  to  1906. 

2.  In  this  act  the  expression  "  trade  union  "  has  the  same  meaning  as  in  the 
trade  union  acts,  1871  and  1876,  and  shall  include  any  combination  as  therein 
defined,  notwithstanding  that  such  combination  may  be  the  branch  of  a  trade 
union. 

3.  In  this  act  and  in  the  conspiracy  and  protection  of  property  act,  1875,  the 
expression  "  trade  dispute "  means  any  dispute  between  employers  and  work- 
men, or  between  workmen  and  workmen,  which  Is  connected  with  the  employ- 
ment or  nonemployment  or  the  terms  of  the  employment,  or  with  the  conditions 
or  labor,  of  any  person,  and  the  expression  *•  workmen "  means  all  persons 
employed  In  trade  or  Industry,  whether  or  not  In  the  employment  of  the  em- 
ployer with  whom  a  trade  dispute  arises;  and.  In  section  three  of  the  last- 
mentioned  act,  the  words  **  between  employers  and  workmen  "  shall  be  repealed. 


Exhibit  E. 
Conspiracy  and  Protection  of  Property  Act,  1875. 

(Chapter  86.  An  act  for  amending  the  law  relating  to  conspiracy  and  to  the  protection  of 

property,  and  for  other  purposes  (Aug.  18,  1876).] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal  and  Commons,  in  this  pres- 
ent Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1.  This  act  may  be  cited  as  the  conspiracy  and  protection  of  property  act, 
1875. 

2.  This  act  shall  come  Into  operation  on  the  1st  day  of  September,  1875. 

conspiracy  and  protection  of  property. 

3.  An  agreement  or  combination  by  two  or  more  persons  to  do  or  procure  to 
be  done  any  act  In  contemplation  or  furtherance  of  a  trade  dispute  (between  em- 
ployers and  workmen)*  shall  not  be  Indictable  as  a  conspiracy  If  such  act 
committed  by  one  person  would  not  be  punishable  as  a  crime. 

An  act  done  In  pursuance  of  an  agreement  or  combination  by  two  or  more 
persons  shall.  If  done  In  contemplation  or  furtherapce  of  a  trade  dispute,  not  be 
actionable  unless  the  act.  If  done  without  any  such  agreement  or  combination, 
would  be  actionable. 

Nothing  in  this  section  shall  exempt  from  punishment  any  persons  guilty  of 
a  conspiracy  for  which  a  punishment  Is  awarded  by  any  act  of  Parliament. 

Nothing  in  this  section  shall  affect  the  law  relating  to  riot,  unlawful  assembly, 
breach  of  the  peace,  or  sedition,  or  any  offense  against  the  State  or  the 
sovereign. 

A  crime  for  the  purposes  of  this  section  means  an  offense  punishable  on 
Indictment,  or  an  offense  which  Is  punishable  on  summary  conviction,  and  for 
the  commission  of  which  the  offender  Is  liable  under  the  statute  making  the 
offense  punishable  to  be  Imprisoned  either  absolutely  or  at  the  discretion  of 
the  court  as  an  alternative  for  some  other  punishment. 

Where  a  person  Is  convicted  of  any  such  agreement  or  combination  as  afore- 
said to  do  or  procure  to  be  done  an  act  which  is  punishable  only  on  summary 
conviction,  and  Is  sentenced  to  imprisonment,  the  Imprisonment  shall  not  exce^ 

»  Words  "  between  employers  and  workmen  "  repealed  by  pt.  3,  sec  5,  trade  disputes 
act,  1906. 
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three  monthB,  or  such  longer  time,  if  any,  as  may  have  been  prescribed  by  the 
statute  for  the  punishment  of  the  said  act  when  committed  by  one  person. 

4.  Where  a  person  employed  by  a  municipal  authority  or  by  any  company  or 
contractor  upon  whom  is  imposed  by  act  of  Parliament  the  duty,  or  who  have 
otherwise  assumed  the  duty,  of  supplying  any  city,  borough,  town,  or  place,  or 
any  jiart  thereof,  with  gas  or  water,  willfully  and  maliciously  breaks  a  contract 
<}t  sen'ice  with  that  authority  or  company  or  contractor,  knowing  or  having 
reasonable  cause  to  believe  that  the  probable  consequences  of  his  so  doing,  either 
alone  or  in  combination  with  others,  will  be  to  deprive  the  inhabitants  of  that 
city,  borough,  town,  place,  or  part  wholly  or  to  a  great  extent  of  their  supply 
of  gas  or  water,  he  shall  on  conviction  thereof  by  a  court  of  summary  Jurisdic- 
tion, or  on  indictment  as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty 
not  exceeding  £20  or  to  be  imprisoned  for  a  term  not  exceeding  three  months, 
with  or  without  hard  labor. 

CiVery  such  municipal  authority,  company,  or  contractor  as  is  mentioned  in 
this  section  shall  cause  to  be  posted  up,  at  the  gas  works  or  waterworks,  as  the 
case  may  be,  belonging  to  such  authority  or  company  or  contractor,  a  printed 
copy  of  this  section  in  some  conspicuous  place  where  the  same  may  be  con- 
veniently read  by  the  persons  employed,  and  as  often  as  such  copy  becomes 
defaced,  obliterated,  or  destroyed  shall  cause  it  to  be  renewed  with  all  reason- 
able dispatch. 

If  any  municipal  authority  or  company  or  contractor  make  default  in  com- 
plying with  the  provisions  of  this  section  in  relation  to  such  notice  as  aforesaid, 
they  or  he  shall  incur  on  summary  conviction  a  penalty  not  exceeding  £5  for 
every  day  during  which  such  default  continues,  and  every  person  who  unlaw- 
fully injures,  defaces,  or  covers  up  any  notice  so  posted  up  as  aforesaid  in  pur- 
suance of  this  act  shall  be  liable  on  summary  conviction  to  a  penalty  not  ex- 
ceeding 40  shillings. 

5.  Where  any  person  willfully  and  maliciously  breaks  a  contract  of  service  or 
of  hiring,  knowing  or  having  reasonable  cause  to  believe  that  the  probable  con- 
sequences of  his  so  doing,  either  alone  or  in  combination  with  others,  will  be 
to  endanger  human  life,  or  cause  serious  bodily  Injury,  or  to  expose  valuable 
property,  whether  real  or  personal,  to  destruction  or  serious  Injury,  he  shall,  on 
conviction  thereof  by  a  court  of  summary  Jurisdiction,  or  on  indictment  as 
hereinafter  mentioned,  be  liable  either  to  pay  a  penalty  not  exceeding  £20,  or 
to  be  imprisoned  for  a  term  not  exceeding  three  months,  with  or  without  hard 
labor. 

MISCELLANEOUS. 

6.  Where  a  master,  being  legally  liable  to  provide  for  his  servant  or  appren- 
tice necessary  food,  clothing,  medical  aid,  or  lodging,  willfully  and  without 
lawful  excuse  refuses  or  neglects  to  provide  the  same,  whereby  the  health  of  the 
servant  or  apprentice  is  or  is  likely  to  be  seriously  or  permanently  injured,  he 
shall  on  summary  conviction  be  liable  either  to  pay  a  penalty  not  exceeding 
twenty  pounds,  or  to  be  imprisoned  for  a  term  not  exceeding  six  months,  with 
or  without  hard  labor. 

7.  Every  person  who,  with  a  view  to  comi)el  any  other  person  to  abstain  from 
doing  or  to  do  any  act  which  such  other  person  has  a  legal  right  to  do  or  abstain 
from  doing  wrongfully  and  without  legal  authority — 

(1)  Uses  violence  to  or  intimidates  such  other  person  or  his  wife  or  children, 
or  injures  his  property;  or 

(2)  Persistently  follows  such  other  person  about  from  place  to  place;  or 

(3)  Hides  any  tools,  clothes,  or  other  property  owned  or  used  by  such  other 
person,  or  deprives  him  of  or  hinders  him  in  the  use  thereof ;  or 

(4)  Watches  or  besets  the  house  or  other  place  where  such  other  person 
resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or  the  approach  to 
such  house  or  place;  or 

(5)  Follows  such  other  person  with  two  or  more  other  persons  in  a  disorderly 
manor  in  or  through  any  street  or  i*oad, 

shall,  on  conviction  thereof  by  a  court  of  summary  Jurisdiction,  or  on  indictment 
as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty  not  exceeding  twenty 
pounds,  or  to  be  imprisoned  for  a  term  not  exceeding  three  months,  with  or 
without  hard  labor. 

Note. — Last  paragraph  of  this  section  repealed  by  second  paragraph,  second 
section,  trade  disputes  act,  1006.  ''Attending  at  or  near  the  house  or  place 
where  a  person  resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place,  in  order  merely  to  obtain  or  communicate 
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information,  shall  not  be  deemed  a  watching  or  besetting  within  the  meaning  of 
this  section." 

8.  Where  in  any  act  relating  to  employers  or  workmen  a  pecuniary  penalty  is 
imposed  in  respect  of  any  offense  under  such  act,  and  no  power  is  given  to  re- 
duce such  penalty,  the  Justices  or  court  having  Jurisdiction  in  respect  of  such 
offense  may,  if  they  think  it  Just  so  to  do,  impose  by  way  of  penalty  in  respect 
of  such  offense  any  sum  not  less  than  one-fourth  of  the  penalty  imposed  by 
such  act. 

LEGAL  PROCEEDINGS. 

9.  Where  a  person  is  accused  before  a  court  of  summary  Jurisdiction  of  any 
offenFt*  uinde  punishable  by  this  act,  and  for  which  a  penalty  amounting  to 
twenty  |)ounds,  or  Imprisonment,  Is  imposed,  the  accused  may,  on  appearing^ 
before  the  court  of  summary  Jurisdiction,  declare  that  he  objects  to  being  tried 
for  such  offense  by  a  court  of  summary  Jurisdiction,  and  thereu^Km  the  court 
of  summary  Jurisdiction  may  deal  with  the  case  in  all  respects  as  if  the  accused 
were  charged  with  an  Indictable  offeuFe  and  not  an  offense  punishable  on  sum- 
mary conviction,  and  the  offense  may  be  prosecuted  on  indictment  accordingly. 

10.  Every  offense  under  this  act  which  is  made  punishable  on  conviction  by  a 
court  of  summary  Jurisdiction  or  on  summary  conviction,  and  every  penalty 
under  this  act  recoverable  on  summary  conviction,  may  be  prosecuted  and 
recovered  in  manner  provided  by  the  summary  Jurisdiction  act 

11.  Provided,  that  upon  the  hearing  and  determining  of  any  indictment  or 
information  under  sections  four,  five,  and  six  of  this  act,  the  respective  parties 
to  the  contract  o^  service,  their  husbands  or  wives,  shall  be  deemed  and  con- 
sidered as  competent  witnesses. 

12.  In  England  or  Ireland,  if  any  party  feels  aggrieved  by  any  conviction  made 
by  a  court  of  tJumuiary  Jurisdiction  on  determining  any  information  under  this 
act,  the  party  so  aggrieved  may  appeal  therefrom,  subject  to  the  conditions  and 
regulations  following  : 

(1)  The  appeal  shall  be  made  to  some  court  of  general  or  quarter  sessions  for 
the  county  or  place  in  which  the  cause  of  appeals  has  arisen,  holden  not  less 
than  fifteen  days  and  not  more  than  four  months  after  the  decision  of  the  court 
from  which  the  appeal  is  made. 

(2)  The  appellant  shall,  within  seven  days  after  the  cause  of  appeal  has 
arisen,  give  notice  to  the  other  party  and  to  the  court  of  summary  Jurisdiction 
of  his  intention  to  appeal,  and  of  the  ground  thereof. 

(3)  The  appellant  shall  immediately  after  such  notice  enter  into  a  recog- 
nizance before  a  Justice  of  the  peace,  with  or  without  sureties,  conditioned 
I>ersonally  to  try  such  appeal,  and  to  abide  the  Judgment  of  the  court  thereon, 
and  to  pay  such  costs  as  may  be  awarded  by  the  court. 

(4)  Where  the  api)ellant  is  in  custody,  the  Justice  may,  if  he  think  fit,  on 
the  appellant  entering  into  such  recognizance  as  aforesaid,  release  him  from 
custody. 

(5)  The  court  of  appeal  may  adjourn  the  appeal,  and  upon  the  hearing 
thereof  they  may  confirm,  reverse,  or  modify  the  decision  of  the  court  of  sum- 
mary Jurisdiction,  or  remit  the  matter  to  the  court  of  summary  Jurisdiction 
with  the  opinion  of  the  court  of  appeal  thereon,  or  make  such  other  order  in  the 
matter  rs  the  court  thinks  Just,  and  if  the  matter  be  remitted  to  the  court  of 
summary  Jurisdiction  the  said  last-mentioned  Court  shall  thereupon  rehear 
and  decide  the  information  In  accordance  with  the  opinion  of  the  said  court 
of  appeal.  The  court  of  appeal  may  also  make  such  order  as  to  costs  to  be 
paid  by  either  party  as  the  court  thinks  Just. 

DEriNITIONS. 

13.  In  this  act. 

The  expression  "  the  summary  Jurisdiction  act**  means  the  act  of  the  session 
of  the  eleventh  and  twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter 
43,  entitled  **An  act  to  facilitate  the  performance  of  the  duties  of  Justices  of  the 
peace  out  of  sessions  within  England  and  Wales  with  respect  to  summary 
convictions  and  orders,"  Inclusive  of  any  acts  amending  the  same;  and 
The  expression  "  court  of  summary  Jurisdiction  "  means — 
(1)  As  i-espects  the  city  of  London,  the  lord  mayor  or  any  alderman  of  the 
said  city  sitting  at  the  Mansion  House  or  Guildhall  Justice  room ;  and 
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(2)  As  respects  any  police  court  division  In  the  metropolitan  police  district, 
any  metropolitan  police  magistrate  sitting  at  the  plaice  court  for  that  division; 
and 

(3)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district  for  which  a 
stipendiary  magistrate  Is  for  the  time  being  acting,  such  stlpendary  magistrate 
sitting  at  a  police  court  or  other  place  appointed  in  that  behalf ;  and 

(4)  Elsewhere,  any  justice  or  justices  of  the  peace  to  whom  jurisdiction  Is 
given  by  the  summary  jurisdiction  act:  Provided,  That,  as  respects  any  case 
within  the  cognizance  of  such  justice  or  justices  as  last  aforesaid,  an  Informa- 
tion under  this  act  shall  be  heard  and  determined  by  two  or  more  justices  of  the 
peace  in  petty  sessions  sitting  at  some  place  appointed  for  holding  petty  sessions. 

Nothing  In  this  section  contained  shall  restrict  the  jurisdiction  of  the  lord 
mayor  or  any  alderman  of  the  city  of  London,  or  of  any  metropolitan  police  or 
stlpendary  magistrate.  In  respect  of  any  act  or  jurisdiction  which  may  now  be 
done  or  exercised  by  him  out  of  court. 

14.  The  expression  "  municipal  authority  "  In  this  act  means  any  of  the  fol- 
lowing nuthorities;  that  is  to  say,  the  metropolitan  board  of  works,  the  common 
council  of  the  city  of  I^>ndon,  the  commissioners  of  sewers  of  the  city  of  London, 
the  town  council  of  any  borough  for  the  time  being  subject  to  the  act  of  the 
session  of  the  fifth  and  sixth  years  of  the  reign  of  King  William  the  Fourth, 
chapter  76.  entitled  "An  act  to  provide  for  the  regulation  of  municipal  corpora- 
tions in  England  and  Wales,"  and  any  act  amending  the  same,  any  commis- 
sioners, trustees,  or  other  persons  Invested  by  any  local  act  of  Parliament  with 
powers  of  improving,  cleansing,  lighting,  or  paving  any  town,  and  any  local 
board. 

Any  municipal  authority  or  company  or  contractor  who  has  obtained  authority 
by  or  in  pursuance  of  any  general  or  local  act  of  Parliament  to  supply  the  streets 
of  any  city,  borough,  town,  or  place,  or  of  any  part  thereof,  with  gas,  or  which 
is  required  by  or  in  pursuance  of  any  general  or  local  act  of  Parliament  to 
supply  water  on  demand  to  the  Inhabitants  of  any  city,  borough,  town,  or  place, 
or  any  part  thereof,  shall  for  the  purposes  of  this  act  be  deemed  to  be  a 
municipal  authority  or  company  or  contractor  upon  whom  Is  Imposed  by  act  of 
Parliament  the  duty  of  supplying  such  city,  borough,  town,  or  place,  or  part 
thereof,  with  gas  or  water. 

15.  The  word  "  maliciously  "  used  in  reference  to  any  offense  under  this  act 
shall  be  construed  in  the  same  manner  as  It  Is  required  by  the  flfty-eijjhth  sec- 
tion of  the  act  relating  to  malicious  Injuries  to  property,  that  Is  to  say,  the  act 
of  the  session  of  the  twenty-fourth  and  twenty-fifth  years  of  the  reign  of  Her 
pres^it  Majesty,  chapter  97,  to  be  construed  in  reference  to  any  offense  com- 
mitted under  such  lapt-nientioned  act. 

SAVING  CLAUSE. 

16.  Nothing  in  this  act  shall  apply  to  seamen  or  to  apprentices  to  the  sea 
service. 

Rld'EAL. 

17.  On  and  after  the  commencement  of  this  act,  there  shall  be  repealed : 

I.  The  act  of  the  session  of  the  thirty-fourth  and  thirty-fifth  years  of  the 
reign  of  Her  present  Majesty,  chapter  32,  entitled  "  An  act  to  amend  the  crimi- 
nal law  relating  to  violence,  threats,  and  molestation ;  "  and 

II.  "  The  mapter  and  servant  act,  1867,"  and  the  enactments  specified  In  the 
first  schedule  to  that  act,  with  the  exceptions  following  as  to  the  enactments 
in  such  schedule;  (that  is  to  say), 

(1)  Except  so  much  of  sections  1  and  2  of  the  act  passed  In  the  thirty-third 
year  of  the  reign  of  King  George  the  Third,  chapter  55,  entitled  "  An  act  to 
authorize  justices  of  the  peace  to  impose  fines  upon  constables,  overseers,  and 
otber  peace  or  parish  oflScers  for  neglect  of  duty,  and  on  masters  of  apprentices 
for  ill  usage  of  their  apprentices ;  and  also  to  make  provision  for  the  execution 
of  warrants  of  distress  granted  by  magistrates,"  as  relates  to  constables,  over- 
seers, and  other  peace  or  parish  ofllcers ;  and 

(2)  Except  so  much  of  sections  6  and  6  of  an  act  passed  In  the  fifty-ninth 
year  of  the  reign  of  King  George  the  Third,  chapter  92,  entitled  "  An  act  to 
enable  justices  of  the  peace  In  Ireland  to  act  as  such,  In  certain  cases,  out  of 
the  limits  of  the  counties  In  which  they  actually  are;  to  make  provision  for 
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the  execution  of  warrants  of  distress  granted  by  them ;  and  to  authorize  theni 
to  impose  fines  ui3on  constables  and  other  officers  for  neglect  of  duty,  and  on 
masters  for  ill  usage  of  their  apprentices^"  as  relates  to  constables  and  other 
peace  or  parish  officers;  and 

(3)  Except  the  act  of  the  session  of  the  fifth  and  sixth  years  of  the  reign  of 
Her  present  Majesty,  chapter  7.  intituled  "An  act  to  explain  the  acts  for  the 
better  regulation  of  certain  apprentices;  '*  and 

(4)  Except  subsections  1,  2,  3,  and  5  of  section  16  of  "The  summary  Juris- 
diction (Ireland)  act,  1851/'  relating  to  certain  disputes  between  employers 
and  the  ijersons  employed  by  them;  and 

III.  Also  there  shall  be  repealed  the  following  t^nactmeuts  making  breaches  of 
contract  criminal,  and  relating  to  the  recovery  of  wages  by  summary  procedure ; 
(that  is  to  say), 

(a)  An  act  passed  in  the  fifth  year  of  the  reign  of  Queen  Elizabeth,  chapter  4, 
and  intituled  "  An  act  touching  dvyera  orders  for  artificers,  laborers,  servantee 
of  husbandrey,  and  apprentices;"  and 

(h)  So  much  of  section  2  of  an  act  passed  in  the  twelfth  year  of  King 
(Seorge  the  First,  chapter  34,  and  intituled  ''  An  act  to  prevent  unlawful  combi- 
nation of  workmen  employed  in  the  woolen  manufactures,  and  for  better  pay- 
ment of  their  wages,"  as  relates  to  departing  from  service  and  quitting  or 
returning  work  before  it  is  finii^ed;  and 

(c)  Section  20  of  an  act  passed  in  the  fifth  year  of  King  George  the  Third, 
chapter  51,  the  title  of  which  begins  with  the  words  **  An  act  for  repealing 
several  laws  relating  to  the  manufacture  of  woolen  cloth  in  the  county  of 
York,"  and  ends  with  the  words  "  for  preserving  the  credit  of  the  said  manu- 
facture at  the  foreign  market,"  and 

(d)  An  act  pasned  in  the  nineteenth  year  of  King  George  the  Third,  chapter 
49,  and  intituled  "  An  act  to  prevent  abuses  in  the  payment  of  wages  to  persons 
employed  in  the  bone  and  thread  lace  manufactory;"  and 

(e)  Sections  18  and  23  of  an  act  passed  in  the  session  of  the  third  and 
fourth  years  of  Her  present  Majesty,  chapter  91,  intituled  "  An  act  for  the  more 
effectual  prevention  of  frauds  and  abuses  committed  by  weavers,  sewers,  and 
other  persons  employed  in  the  linen,  hempen,  union,  cotton,  silk,  and  woolen 
manufactures  in  Ireland,  and  for  the  better  payment  of  their  wages,  for  one 
year,  and  from  thence  to  the  end  of  the  next  session  of  Parliament  *' ;  and 

(/)  Section  17  of  an  act  passed  in  the  session  of  the  sixth  and  seventh  years 
of  Her  present  Majesty,  chapter  40,  the  title  of  which  begins  with  the  words 
"An  act  to  amend  the  laws,"  and  ends  with  the  words  "workmen  engaged 
therein";  and 

(g)  Section  of  an  act  passed  in  the  session  of  the  eighth  and  ninth  years  of 
Her  present  Majesty,  chapter  128,  and  intituled  **  An  act  to  make  further  regula- 
tions respecting  the  tickets  of  work  to  be  delivered  to  silk  weavers  in  certain 
cases." 

Providing  that — 

(1)  Any  order  for  wages  or  further  sum  of  compensation  in  addition  to  wages 
made  in  pursuance  of  section  16  of  "the  summary  Jurisdiction  (Ireland)  act, 
1851,"  may  be  enforced  in  like  manner  as  if  it  were  an  order  made  by  a  court 
of  summary  Jurisdiction  in  pursuance  of  the  employers  and  workmen  act,  1875, 
and  not  otherwise:  and 

(2)  The  repeal  enacted  by  this  section  shall  not  affect — 

(a)  Anything  dhly  done  or  suffered,  or  any  right  or  liability  acquired  or  in- 
curred under  any  enactment  hereby  repealed;  or 

(6)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of  any  offense 
committed  against  any  enactment  hereby  repealed ;  or 

(c)  Any  investigation,  legal  proceeding,  or  remedy  in  respect  of  any  such 
right,  liability,  penalty,  forfeiture,  or  punishment  as  aforesaid;  and  any  such 
investigation,  legal  proceeding,  and  remedy  may  be  carried  on  as  if  this  act 
had  not  passed. 

Note. — Sections  18  to  20  inclusive  relate  to  procedure,  penalties,  and  appcSal 
In  Scotland,  and  Bection  21,  the  last  of  the  act  of  1875,  relates  to  procedure  In 
Ireland. 
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Exhibit  F. 

analysis  of  injunction  data  filed  ijy  samuel  gompers  with  the  house 

judiciary  committee,  1908. 

[This  data  was  unaccompanied  bj'  any  comment  or  crltlclBms  and  comprehends  23  declsioOB, 

orders,  and  complaintst  relating  to  Injunctions.] 

In  one  iusttiuce  the  exhibit  is  merely  a  complaint  in  the  case  of  the  Grand 
Trunk  R.  R.  Co.  v,  Gratiot  Lodge  et  al.  The  case  does  not  api)ear  in  the  reports^ 
and  upon  the  face  of  the  complaint  there  is  no  evidence  that  even  a  restraining 
order  was  issued.  In  two  other  instances,  Boyer  v.  The  Western  Union  Tele- 
graph Co.  (124  Fed.,  246),  and  Piatt  r.  The  Philadelphia  &  Reading  R.  R.  (65 
Fed.,  660),  decisions  are  presented  in  which  i)etition  for  restraining  orders  were 
sought  by  certain  labor  organizations  against  employing  corporations  and  denied. 
These  obviously  are  not  evidence  of  abuse  of  i)ower  by  any  judge  in  the  issuance 
of  injunctions.  The  right  to  discharge  exercised  in  both  cases  is  fully  vindicated 
by  the  decision  of  the  Supreme  Court  of  the  United  States  in  Adair  v.  United 
States  (208  U.  S.).  While  the  alleged  blacklist  in  the  Boyer  case  consisted  from 
Uie  opinion  of  a  record  maintaine<l  by  the  company  itself  in  which  was  entered 
the  cause  of  discharge. 

In  two  other  cases.  Bender  v.  The  Typographical  Union,  and  the  Buck's  Stove 
&  Range  Co.  t*.  The  American  Federation  of  Labor,  the  injunctions  w^ere  issued 
by  the  Supreme  CJourt  of  the  District  of  Columbia.  In  the  Bender  case  a  pre- 
liminary Injunction  was  denied  and  the  application  for  a  permanent  injunction 
granted  after  a  full  hearing  and  argument.  From  the  final  decree  the  respond- 
ents entered  an  appetU.  which  they  subsequently  withdrew  of  their  own  volition, 
thus  confessing  the  futility  of  their  own  contentions. 

In  the  Buck's  case  the  preliminary  injunction  was  Issued  two  months  and  a 
half  after  the  service  of  the  motion  to  show  cause,  and  on  the  motion  to  make 
the  injunction  permanent  the  defendants  did  not  contest  the  decree.  Exercising, 
however,  a  right  ol  appeal,  they  found  through  it  an  appropriate  remedy  by 
use  of  which  they  secured  a  slight  modification  of  the  permanent  injunction. 
Their  chief  contention  appears  to  have  been  that  a  court  of  equity  infringed 
upon  the  right  of  free  speech,  and  the  press  whenever  it  undertook  to  enjoin 
the  publication  of  matter  intended  to  further  the  prosecution  of  a  boycott. 

In  support  of  this  contention,  Compers,  Mitchell,  and  Morrison,  in  a  proceed- 
ing for  contempt  which  reached  the  Supreme  Court  of  the  United  States,  pleaded 
that  tlie  injunction  was  void  because  it  had  in  the  manner  de.scribed  infringed 
upon  the  freedom  of  speech  and  the  press.  This  contention  was  met,  set  aside, 
and  the  injunction  fully  sustained  in  that  respect  by  the  Supreme  Court 
(Gompers  v.  Buck's  Stove  &  Range  Co.,  219  U.  S..  340.) 

The  remaining  injunctive  data  consist  of  18  orders  Issued  by  Federal  courts 
between  December,  1893,  and  November,  1907.  They  are  here  considered 
seriatim : 

Farmers'  Loan  &  Trust  Co.  r.  Northern  Pacific  R.  R.  (60  Fed.,  803). 

It  appears  that  the  receivers  of  the  Northern  Pacific  Railroad  filed  a  petition 
seeking  permission  to  put  certain  wage  scales  in  effect  January  1,  1894,  and 
nsking  that  certain  defendants,  members  of  the  Brotherhood  of  Railway  Train- 
men, be  enjoined  against  interfering  with  the  operation  of  the  road  by  combin- 
ing and  conspiring  to  quit  Its  service  for  that  purpose.  An  order  in  accordance 
with  prayer  of  the  complainant  was  Issued  December  19,  and  a  motion  to  modify 
the  same  by  P.  M.  Arthur,  grand  chief  of  the  Railway  Brotherhood,  was  heard 
February  15,  1894.  On  that  date  the  order  was  modified  by  striking  out  the 
words  "and  from  further  recommending,  approving,  or  advising  others  to  quit 
the  service  of  the  receivers  of  the  Northern  Pacific  Railroad,  on  January  1, 
1894,  or  at  any  other  time."    Further  modification  was  refused. 

Appeal  was  taken  from  this  refusal,  and  in  Arthur  i;.  Oaks  (63  Fed.  Rep., 
819)  Mr.  Justice  Harlan,  sitting  in  circuit,  further  modified  the  order  appealed 
from.  It  was  contended  on  this  appeal  that  the  court  had  exceeded  its  power 
by  enjoining  the  employees  of  the  receivers  "from  combining  and  conspiring 
to  quit,  with  or  without  notice,  tlie  service  of  said  receivers,  with  the  object 
and  intent  of  crippling  the  property  in  their  custody  or  embarrassing  the  opera- 
tion of  said  railroad ;  and  from  so  quitting  the  service  of  said  receivers,  with  or 
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without  notice,  as  to  cripple  the  property,  or  ptevent  or  hinder  the  operation 
of  said  railroad." 

Mr.  Justice  Harlan  held  that  the  clause  embodied  two  distinct  propositions, 
one  relating  to  combinations  and  conspiracies  to  quit  the  service  of  the  receivers 
with  the  object  or  intent  to  cripple  the  property  or  embarrass  the  operation  of 
the  roadjn  their  charge;  the  other  having  no  reference  to  combinations  and 
conspiracies  to  quit  or  ta  the  object  and  intent  of  so  quitting,  but  applying  to 
employees  "  so  quitting "  as  to  cripple  the  property  or  prevent  or  hinder  the 
operation  of  the  road.  The  appellate  court  sustained  the  order  with  respect  to 
the  first  proposition  and  eliminated  from  It  the  latter  phase  "and  from  so 
quitting  the  service  of  said  receivers,  with  or  without  notice,  as  to  cripple  the 
property  or  prevent  or  hinder  the  operation  of  said  railroad." 

It  is  apparent  from  the  elaborate  decision  of  Judge  Jenkins  that  he  was 
facing  with  great  embarrassment  and  for  the  first  time  the  diflicuU  problem  of 
deciding  how  far  a  court  might  go  in  protecting  property  of  a  quasi  public 
nature  for  the  operation  of  which  the  court  was  responsible.  The  error  made 
by  the  court  resulted  very  evidently  from  a  slncero  fflfort  to  perform  its  dnty 
and  was  fully  corrected  by  the  court  of  appeals,  vau-  has  jniy  similar  error 
been  made  In  the  issuance  of  the  writ  of  Injunctions  since.  The  case  is  not  an 
evidence  of  abuse  of  discretion,  but  a  mistake  corrected  on  appeal.  A  remedy 
was  In  the  hands  of  the  defendant  and  secured  by  Its  use  a  decision  which 
strikingly  vindicated  the  rights  of  the  employees. 

Ames  V.  The  Union  Pacific  (Jan.  27,  1894). 

In  this  case  an  injunction  was  issued  on  petition  of  the  receivers  of  the  Union 
Pacific  Railroad  in  practically  the  language  sustained  by  Mr.  Justice  Harlan 
In  Arthur  v.  Oaks.  Twelve  days  after  this  order  was  Issued  in  Ames  r.  Union 
Pacific  (60  Fed.,  674)  the  court  refused  to  approve  a  reduction  of  wages  by  the 
receiver  or  a  change  in  the  rules  affecting  working  conditions  until  the  em- 
ployees had  been  notified  of  the  proposed  change  and  were  given  a  proper  op- 
portunity to  point  out  to  the  court  any  Inequality  or  Injustice  threatened  b; 
such  change. 

Under  these  circumstances  the  order  c«n  not  be  legally  or  practically  objec- 
tionable. It  deserves,  on.  the  other  hand,  the  approval  of  workingmen  them- 
selves for  the  evidence  it  supplies  of  considerable  regard  for  the  rights  of  the 
employees  of  the  road. 

Western  Coal  Mining  Co.  v.  Puckett  (Circuit  CJourt  of  the  United  States  for  the 

Western  District  of  Arkansas). 

The  exhibit  is  a  naked  restraining  order  unaccompanied  by  the  complaint  or 
any  other  document  throwing  light  on  the  action,  nor  does  the  case  appear  In 
any  report.  It  is  therefore  uncertain,  assuming  the  order  to  have  been  issued, 
that  any  objection  was  made  by  defendants  at  the  time  of  its  Issuance  or  that 
any  subsequent  effort  was  made  to  dissolve  or  modify  It.  Upon  its  face,  the 
order  suggests  an  exceedingly  serious  situation,  inasmuch  as  it  enjoins  the  dis- 
play of  firearms  and  the  marching  of  armed  men  over  roads  adjacent  to  the 
complainant's  mines  for  the  purpose  of  intimidating  the  complainant's  em- 
ployees. In  view  of  the  conditions  which  surround  the  exhibit,  no  criticism  Is 
sustained  or  sustainable. 

Relnecke  Coal  Mining  Co.  v.  Wood  (Circuit  Court  of  the  United  States  for  the 

Western  District  of  Kentucky,  112  Fed.,  497). 

In  this  case  a  restraining  order  was  issued  November  13.  1901,  and  promptiy 
heard  on  November  25,  motion  for  a  preliminary  injunction  being  granted  after 
argument  and  hearing.  The  opinion  discloses  a  remarkable  condition.  It 
appears  that  certain  coal  miners  of  Indiana  and  Illinois,  members  of  the  United 
Mine  Workers,  complained  that  certain  miners  belonging  to  their  organization 
in  Kentucky  were  not  receiving  the  wage  schedule  fixed  at  Indianapolis,  the 
Illinois  and  Indiana  miners  fearing  they  could  not  maintain  their  own  schedule 
unless  that  of  the  Kentucky  miners  were  increased.  Agents  of  the  union  were 
therefore  dispatched  into  Kentucky  to  bring  about  an  Increase  in  the  pay  of 
union  miners  there.  As  a  result  of  this  effort,  operators — ^notably  of  Central  City, 
Ky. — agreed  to  the  schedule  demanded,  provided  It  was  adopted  In  a  majority 
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of  the  mines  In  another  district,  that  in  Hopl^ins  County,  where  it  appears 
nonunion  men  were  chiefly  employed. 

From  the  evidence  before  the  court  it  formed  the  opinion  that  the  relations 
between  the  employers  and  employees  in  these  nonunion  mines  were  mutually 
satisfactory,  and  that  for  the  most  part  the  employees  did  not  wish  to  Join 
the  union. 

Under  these  circumstances  it  appears  that  the  defendants  and  others  invaded 
the  Hopkins  district,  armed  and  in  great  numbers,  establishing  camps  in  the 
▼idnity  of  the  nonunion  mines,  which  camps  were  maintained  for  many  months, 
the  roads  and  various  approaches  to  the  mines  were  picketed  and  patrolled  for 
Uie  purpose  of  intimidating  nonunion  miners  and  coercing  them  to  join  the 
union,  and  thus  bring  about  a  strike  unless  the  union  scale  was  adopted.  The 
evidence  disclosed  that  nonunion  men  were  continually  threatened  and  assaulted 
and  the  adoption  of  defensive  measures  caused  instant  collisions  and  disorder. 

The  court  finds  that  the  conditions  sought  to  be  brought  about  were  "un- 
desired  and  vigorously  repelled  by  the  employers  and  a  vast  majority  of  the 
employees.**  The  court  is  evidently  so  impressed  with  the  conditions  presented 
to  it  that  it  remarks :  "  If  this  court  can  not  in  a  case  like  this  protect  the 
rights  of  a  citizen  when  assailed,  as  those  of  the  complainant  have  been  in 
this  instance,  there  is  a  decrepitude  in  Judicial  power  which  would  be  mortify- 
ing to  every  thoughtful  man.'* 

The  circumstances  of  record  do  not,  therefore,  disclose  either  in  the  facts  of 
the  case  or  in  the  terms  of  the  order  itself  a  cause  for  criticism,  but  rather  a 
proper  and  necessary  exercise  of  the  court's  power. 

Wabash  R.  R.  Co.  v,  Hannahan  (Circuit  Court  of  the  United  States  for  the 

Eastern  District  of  Missouri,  121  Fed.,  663). 

In  this  case  a  temporary  restraining  order  was  issued  on  a  verified  bill  of 
complaint,  and  many  affidavits  alleging  a  combination  and  conspiracy  by  the 
Brotherhood  of  Firemen  and  Railway  Trainmen  to  compel  the  exclusive  recog- 
nition of  their  organization  and  the  discharge  by  complainant  of  all  nonmem- 
bers,  this  to  be  accomplished  by  the  calling  of  a  strike  for  that  purpose,  and 
It  was  further  alleged  and  supported  by  affidavits  that  plaintiff's  employees 
were  entirely  satisfied  with  their  conditions  of  employment.  Defendants  filed 
an  answer  denying  plaintiff's  allegations,  and  especially  that  the  employees 
were  satisfied  with  working  conditions,  and  declaring  that  defendants  were 
engaged  in  good  faith  in  bettering  the  condition  of  employees  and  that  the 
strike  they  were  parties  to  was  sanctioned  for  the  purpose  of  peacefully  and 
lawfully  accomplishing  these  things. 

At  the  heiEiring  the  court  vacated  the  restraining  order,  holding  that  the 
weight  of  evidence  did  not  show  an  unlawful  combination,  but  only  a  rightful 
purpose  on  the  part  of  the  Railway  Brotherhood,  acting  through  their  repre- 
sentatives^ to  peacefully  and  lawfully  quit  the  plaintiff's  employ  for  the  pur- 
pose of  bettering  their  condition. 

This  case  does  not  show  the  slightest  abuse  of  discretion  but,  on  the  con- 
trary, that  the  union  involved  was  fully  sustained  in  the  lawful  exercise  of  its 
rights  and  found  in  orderly  procedure  a  complete  vindication  of  its  claims. 

Mobile  &  Ohio  R.  R.  v,  E.  E.  Clark  (Circuit  Court  of  the  United  States  for  the 

Eastern  District  of  Teimessee,  May  11,  1903). 

The  exhibit  consists  of  a  restraining  order  issued  on  the  filing  of  a  com- 
plaint ^fay  11,  1003.  and  made  returnable  May  13,  two  days  later.  The  case 
does  not  appear  in  the  reports,  and  no  record  is  offered  to  show  what  con- 
siderations led  the  court  to  issue  the  order  in  question,  nor  does  it  appear  that 
It  was  contested  or  made  the  subject  of  any  complaint  at  the  time  of  its  issu- 
ance. Under  such  circumstances,  since  the  order  is  not  objectionable  on  its 
fiice,  it  can  not  be  perceived  that  there  is  Just  ground  for  criticism. 

Newport  Iron  &  Brass  Foundry  Co.  v.  Iron  Moulders  Union  (Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio,  Western  Division,  Sept  22. 
1004). 

The  exhibit  is  an  alleged  copy  of  a  final  injunction  evidently  issued  after 
argument  and  hearing.    The  ca$>e  does  not  appear  in  the  reports  and  as  the 
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defendants  were  evidently  represented  by  counsel  and  were  unable  to  sustain 
tlieir  contentions  in  court  and  made  no  effort  jit  apiKMil,  a  jyronnd  for  criticism 
is  not  apparent. 

Kemnierer  r.  Ilaggerty  (July  15,  IfKtr..  Circuit  Court  of  the  United  States  for 

West  Virtrinia,  139  Fetl..  603). 

Tliis  injuncti<m  was  issucMl  dnrlnj:  the  cours*^  of  :i  strike  of  Unitod  Mine 
Worlcers  aprainst  the  Pennsylvanbi  Consolidated  Co.,  a  West  Virginia  corpora- 
tion, which  was  made  a  defendant,  together  with  tlie  mine  worlters  involved,  by 
certain  nonresident  stockholders.  The  corporation  and  the  miners*  organization 
were  citizens  of  the  same  State,  the  corporation  sought  an  injunction  in  the 
State  court  apalnst  certain  of  the  miners,  alleging  that  they  were  interfering 
with  the  operation  of  tlie  ccniwration's  property  by  intimidating  and  coercing 
nonunion  employees.  At  this  point  certain  Pennsylvania  stockholders  of  the 
corporation  endeavored  to  obtain  a  Feileral  injunction  for  the  same  purpose, 
asserting  to  that  end  their  diverse  citizenship. 

A  temporary  restraining  order  was  issued  on  the  filing  of  the  stockholders' 
complaint,  and  Immediately  thereafter  motion  for  a  preliminary  injunction  was 
heard.  The  order  was  then  vacated  on  the  ground  that  the  action  of  the  non- 
resident stockholders  was  collusive  and  the  court  had  no  jurisdiction. 

It  Is  difficult  to  conjecture  the  character  of  the  complaint  against  this  action, 
for  the  Cf)urt  refused  to  do  precisely  what  the  employing  stockholders  desired 
it  to  do,  and  sharply  rebuked  and  defeated  their  efforts  to  establish  a  bogus 
jurisdiction  for  the  purpose  of  obtaining  a  Federal  injunetion. 

A.  T.  &  S.  F.  R.  R.  r.  Oee  (130  Fed.,  582  and  140  Fed.,  153). 
• 

The  exhibit  shows  proceedings  for  contempt  growing  out  of  violations  of  an 
order  issued  in  May,  1904.  An  examination  of  the  record  shows  the  order  to 
have  been  issued  during  a  strike  of  machinists  against  the  Santa  Fe  road  and 
shows  that  no  effort  was  made  by  defendants  to  modl^  or  vacate  the  order  and 
that  no  objection  was  raised  to  it  of  any  character  by  counsel  or  defendants. 
The  opinion  discloses  picketing  accompanied  by  Intimidation  and  coercion  and 
constant  violence  to  persons  and  property.    The  court  remarks: 

"  There  would  have  been  no  occasion  for  its  interference  if  .there  had  been 
any  honesty  of  purpose  by  the  local  authorities  to  maintain  peace  and  order. 
Intimidation,  threats,  violence,  and  brutality  were  all  winked  at  because  of  the 
belief  on  the  part  of  certain  police  officers  that  they  would  be  kindly  remem- 
bered on  future  election  days." 

The  contempt  procee<lIngs  are  remarkable  for  the  leniency  and  consideration 
shown  to  the  respondents.  Tlie  defendants  were  cited  In  April  and  after  hear- 
ing the  evidence  in  July,  the  court  took  the  mntter  under  consideration,  making 
an  oral  statement  at  the  time,  which,  by  direction,  was  sent  to  each  defendant, 
the  court  stating  therein  that  It  was  Intended  as  a  warning,  and  that  In  the 
pronouncement  of  Its  judgment  the  court  would  be  governed  to  a  considerable 
extent  by  the  conduct  of  the  defendants  in  the  meantime.  In  October  the  court 
reviewed  the  previous  proceedings  and  discovered  that  three  of  the  defendants, 
after  receiving  copies  of  its  written  comnnmlcatlon  delivered  in  July,  had  con- 
tinued to  openly  violate  the  court's  order  by  intimidating  employees.  Three  of 
the  defendants  were  then  found  guilty. 

If  it  be  assumed  that  criticism  Is  directed  at  the  character  of  the  order  issued, 
that  ground  for  objection,  whatever  it  may  be,  is  found  now  which  apparently 
did  not  exist  and  was  not  made  by  the  defendants  at  the  time  the  order  was 
issued.  If  the  criticism  Is  dlrecte<l  at  the  punishment  for  contempt  the  record 
of  the  case  discloses  on  the  part  of  the  court  the  most  considerate  conduct  com- 
patible with  the  enforcement  of  its  authority. 

Allis-Chalmers  Co.  r.  Iron  Moulders'  Union   (150  Fed.,  155;  106  Fed.,  45). 

The  record  in  this  case  discloses  that  the  application  for  a  preliminary  in- 
junction was  denied,  the  defendants'  answer  having  substantially  overcome  the 
plaintiff.  A  supplementary  application  for  injunction  was  filed  three  months 
later  and  granted  after  argument  and  hearing.  The  opinion  showed  the  evi- 
dence disclosed  picketing,  accompanied  by  threats.  Intimidation,  and  much 
actual  violence.    The  final  decree  was  modified  on  appeal. 
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The  criticism  can  not  be  said  from  the  record  of  the  case  to  disclose  anything 
more  than  a  defeated  litigant's  dissatisfaction  with  a  decision  of  the  court. 
The  rlKhts  of  the  defendants  are  fully  protected  throughout  by  counsel,  as  tlie 
proceedings  disclose,  and  the  modification  of  the  final  decree  shows  the  defend- 
ants in  possession  of  an  adequate  remedy  to  correct  trial  error. 

• 

Pope  Motor  Car  C-o.  v.  Keegan   (150  Fed.,  148). 

The  record  disclosed  a  temi>orar>*  restraining  order  granted  on  the  tiling  of 
complaint,  with  numerous  affidavits  and  exhibits.  Hearing  on  motion  for  pre- 
liminary Injunction  was  had  within  eight  days.  At  this  proceeding  argument 
was  heard  and  oral  evidence  presented.  A  preliminary  injunction  was  then 
allowed  against  such  defendants  as  were  shown  to  have  participated  in  coercion 
and  intimidation.  The  order  is  moderate  in  its  terms  and  in  the  usual  form, 
and  the  proceeilings  disclose  the  rights  of  defendants  were  fully  protected  by 
counsel  and  the  court  exceedingly  strict  in  framing  the  order.  Nothing  can  be 
found  in  the  order  or  the  proceetiings  not  fully  sustained  by  the  uniform 
practice  and  decisions  of  the  higher  ccuirts. 

Nat'l  Telephone  Co.  r.  Kent  (Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  156  Fed.,  173). 

In  this  case  an  original  and  amended  bill  were  filed.  On  the  amended  bill, 
oAhibits,  and  affidavits,  a  preliminary  injunction  was  granted.  The  defendants 
ilemurred  to  the  bill  on  the  ground  that  sufficient  cause  for  the  preliminary 
injunction  was  not  presented.  The  court  overruled  the  demurrer,  holding  that 
a  boycott  then  l>eing  prosecuteil  was  illegal  and  that  a  newspaper  joined  as  a 
defendant  could  be  restrained  from  publishing  matter  Intended  to  carry  on  the 
boycott. 

The  r)08ition  assumed  by  the  court  in  this  case  is  fully  sustained  by  the 
Supreme  Court  of  the  T'nited  States  In  the  case  of  Gompers  r.  Buck's  Stove  & 
Kange  Co.  (219  U.  S.,  340). 

Kocky  Mountain  Bell  Telephone  Co.  v.  Montana  Federation  of  Labor  (Circuit 
Court  of  the  United  States,  Ninth  Circuit,  District  of  Montana,  156  Fed.,  189). 

The  record  discloses  the  injunction  in  this  action  was  based  upon  a  boycott 
directed  against  the  telei)hone  company  during  the  course  of  a  strike.  The  em- 
ployees remaining  in  the  service  of  the  company  were  intimidated  and  assaulted, 
and  by  the  same  tactics  others  were  prevented  from  entering  its  service,  while 
a  variety  of  abusive  and  threatening  circulars  were  Issued  to  merchants  and 
business  men.  threatening  the  withdrawal  of  patronage  from  all  merchants  who 
used  plaintifTs  telephone  lines  during  the  trade  dispute.  Especially  threaten- 
ing circulars  were  distributed  among  plaintiff's  actual  female  employees  and 
applicants  for  employment. 

The  law  of  this  case  is  fully  sustained  by  familiar  decisions  of  long  standing, 
and  the  facts  disclose  a  distressing  condition  in  which  women  no  less  than  men 
were  subjected  to  threats  and  violence.  It  is  a  case  which  exceptionally  justifies 
the  issuance  of  an  injunction,  and,  indeed,  presents  the  writ  in  most  beneflcient 
operation. 
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Monaghan,  George  F.,  statement  of 664-707 

Moon,  Reuben  O.,  Representative  from  Pennsylvania : 
Minority  views-  of,  on — 

Contempts,  bill  to  regulate  procedure  In 97-108 

Injunctions,  bill  fox  regulation  of  issuance  of .. 87-96 

Morgan,  Dick  T.,  Representative  from  Oklahoma,  minority  views  on  Clay- 
ton antitrust  bill 121-126 

P^elson,  John  M.,  Representatives  from  Wisconsin,  minority  views  on  Clay- 
ton antitrust  bill. ^ 109-119 


1246  CONSOLIDATED    INDBX. 

Nelson,  Kmite,  United  States  Senator  from  Minnesota:  ^X7P*8«- 

Adverse  reijort  of,  on  S.  6440,  Sixtieth  Congress,  second  session _— ^(77-400 

ratter  of 207 

Nluinip,  Joseph,  jr.,  statement  of 231-243 

Nye,  Frank  M.,  Representative  from  Minnesota : 
Minority  views  of,  on — 

Contempts,  bill  to  regulate  procedure  in 97-108 

Injunctions,  bill  to  regulate  issuance  of 87-96 

Panama  Canal  act,  1913,  amendment  of  interstate-commerce  law  in 145-147 

Personal  guilt j: 42 

Price  discriminations 30-31,  75-77, 110-111 

Products,  mine ^ 32 

Reports  to  House,  on — 

Clayton  antitrust  bill  (H.  R.  15657.  63d  Cong.,  2d  sess.) 23-125 

C/ontempts,  bill  to  regulate  procedure  in 63-73 

Injunctions,  bill  to  regulate  issuance  of 45-61 

SenefiP,  E.  H.,  letter  of 597 

Sherman  Antitrust  Act.     (See  Antitrust  law,  Federal.) 

Smith,  Herbert  Knox,  Commissioner  of  Corporations,  statement  of 330-351 

Smith  bill,  so-called  (S.  6913) ^ 370 

Spelling,  Thomas  Carl,  statements  of—- 970,996-1066 

Sterling,  John  A.,  Representative  from  Illinois: 

Bin  introduced  by,  regulation  of  procedure  in  contempts 106-107 

Minority  views  of,  on — 

Contempts,  bill  to  regulate  procedure  in 97-108 

Injunctions,  bill  for  regulation  of  issuance  of ^ 87-06 

Strawn,  Silas  H.,  letter  of 598^99 

Subpoenas 'running  into  other  districts 42 

Sundry  civil   act  of  1914,   appropriation   for  enforcement  of  antitrust 

laws 138 

Supreme  Court  of  District  of  Columbia,  opinion  in  Bucks  Stove  &  Range 

Co.  V.  American  Federation  of  Labor 416-438 

Supreme  Court  of  United  States,  opinion  in  Loewe  v,  Lawlor 401-415 

Thom,  Alfred  P.,  arguments  of 494-509,571-585 

Trade   arrangements,   exclusive 78-79 

Trial   by   jury 68 

Trusts : 

Bill  submitted  by  Austrian  Government 439 

Explanation  of  Austrian  trust  bill 441 

Foreign  legislation  as  to 45^-467 

"  Tying  "  contracts 32-35 

United  States,  list  of  cases  instituted  by,  under  Federal  antitrust  law_  148-185 

Talentine,  Joseph  F.,  statement  of 974-D78 

Venue 42 

Volstead,  A.  J.,  Representative  from  Minnesota,  minority  views  on  Clay- 
ton antitrust  bill 1 109-119 

Walker,  Albert  H.,  statement  of 620-632 

Warner  bill,  so-called  (S.  6440) 20^-207 

Wheeler,  Everett  P.,  brief  of,  in  opposition  to  S.  4366 600 

Wickersham,  George  W.,  Attorney  General,  letter  to  Senator  Overman.  506-507 

Wilson  bill,  soKialled  (H.  R.  20584) 468 

Wilson  Tariff  Act  (1894)  : 

Antitrust  amendments  in 135-136 

Amendments   to 137-138 
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